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INSTITUTE FOR CONSTITUTIONAL ADVOCACYAND PROTECTION‘GEORGETOWN UNIVERSITYLAWCENTER

VIAEMAIL

‘The Honorable Katie Hobbs
GovernorofArizona
1700 W. Washington Stecet
Phoenix, AZ 85007

March 21, 2023

Dea Governor Hobbs,

Lam the Exceutive Directorof Georgetown University Law Center's Tntitte for‘Constitutional Advocacy and Protection (ICAP), a non-partisan institute that uses novel ligationtool, strategic policy development, and constitutional scholarship to vindicate constitutional tights,protect democratic processes, and defend the ruleoflaw.

Over the past several years, since bringing successful ligation in 2017 against privateparamilitary organizations that participated in the Unite the Right rally in Chalottesille, Virginia,ICAP has developed an expertise in legal options for countering political violence and domesticextremism. ICAP provides policy guidance to state and local governments on protecting publicsafety while preserving constitutional rights” countering bigotry and extremismin the ranksoflawenforcement,’ and understanding and responding to the so-called “consitutional sheriffs”‘movement

Tam writingtorise concerns abourecentrule amendments approved bythe Arizona PeaceOfficer Standards and Training Bowed (“AZPOST” o “the Board"), which removed therequiement that AZPOST certify instructors or law enforcement trainings that are required by lw.Under the amended rule, local law enforcement agencies will be permitted to “utilize selectedinstructors to facilitate this training without having to obtain AZPOST approval." The Governor's
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Regulatory Review Council (GRR) approved these changes on October 4, 2022.¢ Ata subsequent
AZPOST meeting, Executive Director Matt Giordano confirmed that the newly approvedamendment means that “AZPOST will no longer be vetting advanced officer training”

‘We axe decply concerned by the possibility tha this amended rule will open the door for
Asizona peace officers to receive training from adherentsofthe“constitutional sheriffs” movementand other actors who urge local lw enforcement to assume authorities beyond those allowed by lawand to reject the proper exercise ofstate and federal authority in thei jurisdictions.* Such trainings‘could result in violations of the U.S. Constitution's Supremacy Clause, and would place residents at
iskofimproper activity by county peace officer. As notedbythe NAACPLegal Defense and
Educational Fund, such a dynamic would pose a “particular threat” to Black and Brown
communities, who are a the greatest riskofham from abuses by law enforcement.®

To prevent these harms, weurgeyou to petition AZPOST" to make appropriate
amendments to the rule before it takes effect on April 5, 2023, or, at minimum,to ask the GRRC
0 delay implementationofthe rule sothatAZPOSTcan make the changes necessaryto ensure thatit will not allow for raining that encourages violations ofstat or federal law. > Should AZPOSTdeclinetoamendtherole to addresstheconcernsmisedherein,weutge youroffice toask GRRCtoreconsider this rule. Because the relevant provisionsoftheruleae not yet in place,it isnot100 late
to make clear that Arizonans require peace officers to receive training that endorses the rule oflw
and rejects association with extremist organizationsaad vigilante acavit.

There is good reason to believe that without actiontointervene in the implementation ofthe
rule groups like the Constitutional Sheriffs and Peace Officers Association (CSPOA) will promptlytake advantageofthe loosened restrictions tooffer rainingtolaw enforcement agencies throughout
the state. The CSPOA is a groupofso-called “constitutional sheriff”thatwas founded bya former
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Arizona sheriff, Richard Mack. CSPOA's website states that “[he law enforcement powers held
by theshesiff supersede thoseof any agent, officer, elected official or employee from anylevel of
government when in the jurisdictionofte county.” Is offical rochue boasts that the “County
Sheriff is the one whocan say to the feds, Beyond these bounds you shall not pass.”

According 10a recent investigation, during law enforcement trining offered by CSPOA,
Mack bas instructed law enforcement thatthe Constitution gives them authority to stop federal
officials rom enforcing federal laws in theiz counties, and even the “powers to personally determine
whether laws are constitutional” Training ike this encourages violationsof the U.S. Supremacy
Clause as well as state law. According to Boston University SchoolofLaw Professor Robert Tsai, it
“makes mincemeat outofthe framers’ constitutional design.”’*

Mack and CSPOA also have a long history of entanglement with the Oath Keepers,”whose.leaders havebeen convictedof seditious conspiracy for ploting the January6,2021, attack on the
USS. Capitol” AlthoughMackhas tried to distancehimselfand CSPOA from the Oath Keepers, the
two organizations have awell-documented alliance that extends to the eveofthe insurrection.” As
recently as October 2022, Mack addressed an Oath Keeper-ligned mila in Chino Valley.

Tn 2021, CSPOA submitted a proposal to AZPOST to train officers in “American deals and
the principlesofLiberty upon which the USA was founded.” At the time, AZPOST rejected this
sequest.* Once the rule change i effectuated, however, AZPOST will cede its authority to approve.
required office trainings, paving the way for CSPOA to offer lessons to law caforcement eatiies

oti Dcamation League, TheConsitionsSirfordPsyOf Aviation CSPO)and RishardMakHowEmitsAeSsIrnLowEras5p. 20, 2021),
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throughout the state. Given the extentof CSPOA'’s influenceamong Arizona sheriffs there is
eal isk that CSPOA will quickly find a foothold in promoting is falsc and unlawful theories under
the guiseofstate-sanctioned training for aw enforcement.

“This is part ofa nationwide strategy. In Texas, for example, CSPOA has already offered
numezous training sessions, prompting an investigation by Texas officals Montana has similarly
hosted trainings by Mack himself,” while Virginia officals have also approved a training sponsored
by CSPOA at the requestofGrayson CountySheriffRichard Vaughan, himselfa memberof
‘CSPOA’s Advisory Board.” Allowing the CSPOA and similar organizations to present themselves
as official trainersof Arizona lawenforcementcould have dangerous consequencesfor public safety
and constitutional rights in the ste. As we explain in our fact sheet on the “constitutional sheriffs”
movement, the growing influence of CSPOA’s unlawful theories has led to abelcfthat shecifs have
the capacity to interfere with the lawful functions ofsate and federal law caforcement and withelection administration, often contrary o stateand federal law:

Since the 2020 clection, Mack and his allieshave triedto investigate meritless claims of
election fraud, which has aised the prospect that CSPOA-alignedsheriffs maytrtointimidate:voters in future elections.” One Michigansheriff associated with CSPOA came under investigationfor his involvement in the llgal breach ofa votecounting machine. The movement’ recent focuson voter fraud—and the insistence that sheriffs are empowered to act unilaterally to ensure election
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integrity—should rise special concern in Arizona, where armed paramilitaryactorstook t upon
themselves to patrol polling stations before the 2022 midterm elections.

“The threat posed by open CSPOA infitzatonofArizona lawenforcement —with the
imprimatur ofgovernment approval, no less—would not be confined to elections. So-called
“constitutional sheriffs” have propagated fase and anti-Semitic conspiracics, created and
supported extremist private militias, and encouraged defianceofCOVID-19 orders. Pinal County

‘Sheriff Mark Lamb, the founder of2CSPOA-spinoffcalled Protect America Now, has advocated
in support of private militias, claiming, contrary to well-settled Supreme Court precedent, that such
milias are “well within the constitation,”” and promoting the supposed powerofsheriffs to call
local civilians into service to “suppress all affays, insurrections and riots that comes [i to the
attentionofthe sheriff” In 2020, in response to nationwide Black Lives Matter protests following.
the murderof George Floyd,SheriffLamb formed a “civilian posse to assist deputies with law
enforcement,” even though there were no reportsofunpeaccful protests in Pinal County.”

CSPOA's longtime affinity for the miliia movementposes a particular challenge for
Arizona, which—like all other states—prohibits unauthorized militias and military units fcom
engaging in activities reserved for the tate mila, including law enforcement activitis." Given that
Arizona bas struggled to respond to illegal activity by border vigilante groups,© there is appreciable
dangerinallowing accredited CSPOA trainingsthatignore state regulationofmilitary and law

2 SoRocioFabbeo, ElionOffi CombsVkIntiidstonAe US.EtniesPost ArmedMiiastSome
Pol, CNBC (Nov. 6,2020),hsp. cab.com 2022/1106 lesion:officals ingamemilaprance.some-polihual
3 CloceCoupes al,MainForRigh and.A signsMoetAkeWith Copy Sherif, Pol.Roch.Assocs.
Gop. 14,2000), bu soliclcicichorg 2120/03/13 mappingfacightandan imogmntmossmentalgamcat:souns-hct.3Jesia ishko,HeCal Himsel he “Ameri Sh"Wiese Law is He Fling,Plico Oct 15,202),hips swpeli com sgn2021/10/13 ack cu acizora-cositionalshe lect.blouneS178LSte Macy B. McCord, DilteMythof heSecondAmendment, Brenan eae (une 29, 2021,
Bishi, agra noe 35.
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enforcement conduct in favor ofa revisionist endorsementofprivate paramilitary activity that
flaunts proper civilian authority and places civiliaas at riskofvioleace and unlawful detention.

Local law enforcement ae indispensable partners in combatting the nationwide rise in
politcal violence that has taken aim at the free administrationofelections, public health policis,
‘marginalized populations, and American democracy itself. But in order to serve as effectiveptnes in susading oe sonsinatonal spre, vwsors mst eee sus
information about the boundariesoftheir authority.

These foundational principlesofthe ruleof law are threatened by the prospectoftminings
thatwill encourage Arizona peace officers toinstead chooselawlessnessand viglantism. Trainingssuch 1 thos offre by CSPOA an keminded tices bthJoop] hs icy of the
‘public and “violate[] acceptable training standards,” * therebyfallingto meettherequirements forinstevrona competency. By cimintng AZPOST's oversight role n contin imemsion,Howeve, the ew le wold give CSPOA an thes groups host 10 the consiuionsl eictre
the chance to influence Arizona law enforcement in a way that is contrary to sate law.

LE ———to the cw AZPOST rl thar wold sur that local lw enforcement oncwl noteicredit fos tsinings rom provides tat cncourge viltion ofAdsons ew oede. Pes do
not hesitate to contact ICAPifwe can assist you as you consider how best to ensure that thispending le change doc not make it mordicfo Ason toiin lw enforeenent hatselinformed nt spentof ol ndeth omatiton

Sincerely,

»3Q
MaryB.McCord

a—
Insite for Consituonal Advoacy& ProtectionGorgon pentiano
600 NewJas Avene, NV
Washingon,D.C.0001
mbm’@gsorgetown.edu
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* Ariz. Admin. Code §§ 13-4-114(A)(3)(a)-(b) (as published Dec. 31, 2022).
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“The Honorable Adeian Fontes ‘TheHonorable VaniaGuptaArizona SecretaryofSte Astocise AttorneyGenera1700 W.Washington St. US Departmentof JusticeFloor 950 Peansylvania Avene, NWPhocnis,AZ 85007 Washington, D.C. 20530aso sat
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