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Report

This Report was prepared by the law firm of Reed Smith LLP’s Independent Investigation
Team at the request of the Ad Hoc Committee regarding Richard Glossip comprised of members
from the Oklahoma Legislature. Reed Smith obtained assistance on certain Oklahoma legal
issues from the law firm Crowe & Dunlevy. The findings and recommendations contained in
this Report are exclusively those of the Independent Investigation Team and do not represent
the judgments, opinions, or policies of the Ad Hoc Committee, the Oklahoma Legislature, or

any other agency, law firm, or organization.



I.  Oklahoma Legislators’ Request For An Investigation

For more than 20 years, concerns have been raised regarding the integrity of Richard
Glossip’s conviction and death sentence. In June 2021, 34 Oklahoma state legislators, including
28 Republicans, implored the Oklahoma Governor and Pardon and Parole Board to conduct an
investigation into State of Oklahoma v. Richard Eugene Glossip (“State v. Glossip”).! No official
investigation was undertaken.? Some of these lawmakers subsequently formed an Ad Hoc

Legislative Committee regarding the Richard Glossip case (“Legislative Committee”).?

Accordingly, in February 2022, the Legislative Committee requested that Reed Smith
undertake an independent investigation of the Glossip case and all related documentation, and
provide a report of findings and recommendations, if warranted.* Reed Smith has had no prior
involvement with this case. In addition, our investigation and Report extend well beyond the

judicial record in the case.

Finally, we would be remiss if we did not recognize the loss to the Van Treese family and

the tragedy that befell Mr. Van Treese.

The Investigation

Our independent investigation spanned nearly four months with a team of over
30 attorneys, three investigators, and two paralegals. The team included attorneys with both
prosecutorial and criminal defense experience. Over 3,000 hours were spent pro bono (at no
cost). In addition, we had the assistance of the Crowe & Dunlevy law firm with respect to various

Oklahoma legal issues.

L https://kfor.com/news/local/34-oklahoma-lawmakers-call-for-new-investigation-into-death-row-inmates-
conviction/.

2 The Oklahoma Attorney General may have undertaken an informal review of the case record but we are unaware
of any report of findings, which case materials were reviewed, or whether any witnesses were interviewed. As we
explain in this Report, a simple review of case file materials would not be sufficient to evaluate the case.

3 This Ad Hoc Committee includes Representatives Kevin McDugle, J.J. Humphrey, Gary Mize, and Senators Blake
“Cowboy” Stephens, and David Bullard.

4 Formal Request from Representative Kevin McDugle and the Oklahoma Legislature’s Ad Hoc Committee, February
18, 2022.



The independent investigation included the following:

1l

Reviewed more than 12,234 documents with approximately 146,168 pages.

Reached out to 72 witnesses (law enforcement and civilian), 11 jurors from the retrial,

and two experts.

Interviewed 36 witnesses (law enforcement and civilian), and seven jurors,
two experts, several members of the media who had knowledge of the case, and
conducted a 3.5 hour interview of Richard Glossip in the Oklahoma State

Penitentiary.

Reached out to the Van Treese family members (Donna Van Treese and Kenneth Van
Treese) to provide them an opportunity to be heard. Neither responded to our
attempts to make contact. We respect their privacy and decision to not speak with

us.

Corresponded with Justin Sneed, who is housed in Joe Harp Penitentiary, to afford
him an opportunity to be heard. We followed up with Sneed’s family and Department
of Corrections personnel. To date, while Sneed has acknowledged receipt of our letter

through a family member, we have not been granted an interview.

Contacted the prosecution and defense lawyers from both trials, as well as the post-
conviction appeals defense lawyers. To date, two prosecutors and four defense

counsel have agreed to be interviewed.

Requested numerous records and evidence from the Municipal Counselor’s Office for
the City of Oklahoma City, the Oklahoma City Police Department, the Oklahoma
County District Attorney’s Office, and obtained files from the Oklahoma County

Court’s clerk.

Obtained new documentation in connection with the case, and spoke to witnesses
who had never been interviewed, including by the police, prosecution, or Glossip’s

defense teams.



The Independent Investigation Team also contacted Oklahoma County District Attorney
David Prater, as well as Oklahoma Attorney General John O’Connor, seeking relevant records and
evidence that are only in the State’s possession, custody, and/or control and providing both law
enforcement agencies an opportunity to be heard. District Attorney Prater initially sent a written
response declining to turn over any requested materials citing enforcement/investigative file
privileges and referred us to other governmental agencies. We renewed our request to District
Attorney Prater for certain materials and have recently learned that he requested former
Assistant District Attorney Gary Ackley” to come out of retirement and assist with looking for the
Sinclair Gas Station (discussed below) surveillance videotape containing footage from the night

of the murder.b We have received no response to date from the Oklahoma Attorney General.

We have received cooperation and helpful information from certain members of the
Oklahoma City Police Department, although others have declined to cooperate, such as Detective

Robert (“Bob”) Bemo, the lead homicide detective on the case.

Because 25 years have transpired since the 1997 murder, a number of fact witnesses are
deceased. It should also be noted that Reed Smith, unlike the Attorney General or the District
Attorney, possesses no subpoena power and, thus, all witnesses who agreed to speak with us did

so voluntarily. Some individuals declined to be interviewed.
We thank everyone for their time and willingness to help in this investigation.’

Il.  Executive Summary Of Investigation Findings
During the early morning hours of January 7, 1997, Justin Sneed,® a 19-year-old drug user
with a history of violence and a prior criminal record, carried a baseball bat into an Oklahoma
City motel room where 54-year-old Barry Van Treese was sleeping. It was common knowledge

that Mr. Van Treese, who owned the motel, kept substantial cash with him.® During the ensuing

5 Former Assistant District Attorney Ackley was one of two prosecutors from the Oklahoma County District Attorney’s
Office who represented the State in Glossip’s 2004 retrial. Former Assistant District Attorney Connie Smothermon
was the lead prosecutor.

6 See Section VIII.B.1. for more details.

7 Given that a number of interview requests and other requests for information remain outstanding, we reserve the
discretion to supplement this Report if we receive material new information or if we otherwise deem it appropriate.
8 See Appendix 1 for a quick reference guide of key witnesses.

% See Section XVIII.A.4.b. for individuals who knew that Mr. Van Treese carried large amounts of cash on him.
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struggle, Sneed struck Mr. Van Treese multiple times with the baseball bat, knocking him
unconscious and causing his death. Sneed then stole cash from Mr. Van Treese’s vehicle. Sneed
alone moved Mr. Van Treese’s vehicle to a nearby credit union parking lot. When police later
10

arrived at the scene, and before the body was found, Sneed stuffed his blood-soaked clothes

into a popcorn canister, hid them in the motel’s laundry room,* and fled the scene.

The State of Oklahoma subsequently apprehended and charged Sneed with capital
murder, which carries a death sentence. But Sneed obtained a life sentence guilty plea deal by
agreeing to implicate a third party in the murder’s planning. The third party was Richard Glossip.
The Oklahoma Court of Criminal Appeals described the State’s case against Glossip as relying

“entirely” on the testimony of Sneed.!?

Glossip, the Best Budget Inn Oklahoma City motel (“Best Budget Inn”) manager, was 33
years old at the time. Glossip did not have a significant criminal history.*® Starting in 1995 (two
years prior to the murder), Glossip worked and lived at the Best Budget Inn Oklahoma City motel,
where he routinely handled thousands of dollars of cash receipts from motel guests each
week. There is no physical or forensic evidence, such as fingerprints or DNA, linking Glossip to
Sneed’s brutal murder of Mr. Van Treese. Further, no person, other than Sneed, testified that

Glossip had anything to do with Mr. Van Treese’s murder.

10 There have been reports that there were two sets of bloody clothes, implying there was perhaps another person
in room 102. Photographs of the bloody clothes, however, reveal that the blood splatter on both sets is nearly
identical, making it almost impossible for two separate people to have the same blood patterns staining the clothes.
We think it is more likely that Sneed was wearing sweat pants and a second t-shirt under his jeans and top. According
to the weather history for January 6, 1997, the high temperature was 39 degrees Fahrenheit, and the low
temperature was 26.6 degrees Fahrenheit. See State’s Exhibits 20 and 21; see also
https://www.almanac.com/weather/history/OK/Oklahoma%20City/1997-01-06

11 January 14, 1997 Police Interrogation of J. Sneed at pp. 52:22-25, 53:2-8, 54:16-25, 55:1-7, 56:12-19. “I still had
them in my room when the cops found Barry’s car sitting in the back parking lot...And | walked them to the laundry
room and stuck them up on the top shelf underneath like some old curtains and stuff so they think it’s all curtains
that are up there.”

2 Frederick v. State, 400 P.3d 786, 828 (Okla. Crim. App. 2017).

13 When he was 18 years old, Glossip pled guilty to two disorderly conduct citations in lllinois and paid a fine. Apart
from these and some minor traffic infractions in lllinois, his record was clean prior to January 1997. Records indicate
that Glossip dropped out of high school and had been gainfully employed since he was 19 years old. See Oklahoma
Department of Corrections District VIII Probation and Parole, Pre-Sentence Investigation Report, July 20, 1998 at p.
4,



Relying primarily on Sneed’s testimony that it was actually Glossip who had encouraged
and planned this murder, an Oklahoma jury convicted Glossip of “murder-for-hire”!* and
sentenced him to death. The Oklahoma Court of Criminal Appeals subsequently upheld this
result by a vote of 3-2.> United States District Court Judge Joe Heaton described the case as
follows: “The State’s case against petitioner hinged on the testimony of one witness, Justin
Sneed, petitioner’s accomplice, who received a life sentence in exchange for this testimony.
Unlike many cases in which the death penalty has been imposed, the evidence of petitioner’s

guilt was not overwhelming.”¢

In the subsequent years, Glossip has come within hours of execution (and had his last
meal) three times. He has always professed his innocence of the murder charge. Meanwhile,

Sneed continues to serve his life sentence.

Questions Presented

1) Was the verdict from Glossip’s second trial reliable in light of all facts and evidence

now known; and

2) Does this investigation suggest any recommendations that would improve

Oklahoma'’s criminal justice system?

As to question 1, fundamental concerns and new information revealed by this
investigation cast grave doubt as to the integrity of Glossip’s murder conviction and death

sentence.

1 The sole death penalty aggravator the jury found in Glossip’s case under Oklahoma statute was murder for
remuneration. On October 2003, the State amended its Bill of Particulars alleging that Glossip “committed the
murder for remuneration or the promise of remuneration or employed another to commit the murder for
remuneration or the promise of remuneration.” Amended Bill of Particulars in re Punishment, at p. 2, Filed October
20, 2003. The State also unsuccessfully sought two other aggravators: (1) the murder was especially heinous,
atrocious, or cruel (which later was dismissed), and (2) the existence of a probability that the defendant would
commit criminal acts of violence that would constitute a continuing threat to society (which the jury did not find
Glossip to be). /d.

15 Glossip v. State, 157 P.3d 143 (Okla. Crim. App. 2007).

16 Glossip v. State, Order, ECF Doc. 66, Case No. 5:08-cv-00326-HE (W.D. OK, Sept. 29, 2010).
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These concerns include:

1) The 1999 destruction of several pieces of key physical evidence as well as
potentially exculpatory financial documents, before Glossip’s retrial, by the
Oklahoma City Police Department at the direction of the Oklahoma County District
Attorney’s Office. This investigation confirmed that a 28-year veteran of the
Oklahoma City Police Department was specifically requested by the Oklahoma
County District Attorney’s Office to destroy a box of evidence containing 10 items.
Due to this Detective’s statements and documentation obtained from the
Oklahoma Police Department, the destruction of evidence appears deliberate and
not a mere accident. We have learned that the evidence destruction was in
violation of a long-standing agreement in place since the 1990s between the Police
Department and the District Attorney’s Office that evidence in a capital murder
case is never to be destroyed.’

Former Assistant District Attorney Gary Ackley stated that “[t]he Glossip deal horrifies
me. | have no idea how something like this could happen. No idea why it would happen. In my
admittedly faulty recollection, that was well after we had reemphasized this stuff couldn’t get
destroyed.”*® Other critical evidence appears to have been lost (i.e., a surveillance video from
the nearby Sinclair Gas Station from the night of the murder) or released to the Van Treese family
even before murder charges had been filed (i.e., Mr. Van Treese’s vehicle that he was driving the
night of the murder, and the $23,100 found in Mr. Van Treese’s trunk).

2) Intentional contamination by the lead homicide detectives of Sneed’s
interrogation, that appears to have signaled to Sneed to implicate Glossip as
involved and the mastermind of the murder, rather than to gather information
from Sneed of what happened regardless of whether or not it fit a particular

hypothesis. Notably, Glossip (and only Glossip), was mentioned by detectives Six

17 June 2022 Reed Smith Interview of Former Assistant District Attorney Gary Ackley.

18 I|d. We have not seen any evidence to suggest that Ackley was aware of the destruction of evidence before
Glossip’s retrial. As he indicated, he came on to assist Connie Smothermon shortly before the trial was set to begin.
However, we have located evidence that Smothermon was aware of the destruction of evidence as of 2003. See
Section VIII.B1. for more details.



times in the first twenty minutes of the interrogation before Sneed adopted their
hypothesis that Glossip was not only involved in the murder but hired Sneed to

kill Mr. Van Treese. An example of the police contamination is set forth below:*?

This contamination by police, which the jury never heard about because defense counsel
did not play the Sneed interrogation tape,?° raises considerable doubts about the reliability of
Sneed’s statements that Glossip was involved in the murder.?! Multiple jurors expressed that
they wished they had seen the video of Sneed’s interrogation.?? Since Sneed’s testimony was the
sole evidence that Glossip planned the murder and hired Sneed to carry it out, Glossip’s
conviction appears to be significantly tainted. Without Sneed’s statements to police and
subsequent testimony, there would have never been a murder prosecution of Glossip, as
explained by the prosecution: “[I]f the jury didn’t believe that testimony that came direct to their

ears from Justin Sneed, there’s no way they would have convicted Richard Glossip.”%

19 January 14, 1997 Police Interrogation Transcript of J. Sneed, at p. 17:9-21.

20 The Oklahoma Criminal Court of Appeals vacated Glossip’s first trial for ineffective assistance of counsel and cited
defense counsel’s failure to play the Sneed interrogation video for the jury to consider as one of the primary
deficiencies. State v. Glossip, 2001 OK CR 21, 29 P.3d 597, 600 (“This claim is the most egregious of the
ineffectiveness claims. Specifically, this subclaim relates to trial counsel failure to utilize the videotaped interview
of Justin Sneed and his failure to utilize the record of Sneed’s competency evaluation for impeachment purposes.”)
21 See Section VII. for a more detailed analysis of the Detective’s contamination of the Sneed interrogation.

22 See, e.g., March 2022 Reed Smith Interview of Juror No. 7, April 2022 Reed Smith Interview of Juror No 1, April
2022 Reed Smith Interview of Juror No. 8, and March 2022 Reed Smith Interview of Juror No. 12. We have assigned
randomized numbers to refer to jurors.

23 Radical Media Interview with G. Ackley at p. 42 (June 23, 2016).
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3) A deficient and curtailed police investigation driven by the lead detectives’
prematurely formed hypothesis that detracted from finding or looking for
evidence of what in fact transpired.?

4) This investigation’s discovery and collection of facts — some altogether newly
found — that directly undermine the State’s theory of the case and the reliability
of the murder conviction. The jury never heard these facts. These include:

a) Financial Records that refute the claims of embezzlement® and call into
guestion any impending termination of Glossip, the purported motive for
murder.

b) Evidence showing the unreliability of several of the State’s witnesses that it
used to corroborate Sneed’s testimony. For example:

i.  Flight and motive evidence was provided at trial by Cliff Everhart.
Everhart?® was under investigation for corruption by the Oklahoma State
Bureau of Investigation,?” and subsequently went to prison in 2005, right
after Glossip’s second trial, for making false statements, among other

crimes. Additionally, fellow colleagues at the Oklahoma Indigent Defense

241t should be noted that Detective Bemo’s consideration of Glossip as a person of interest was not unfounded due
to Glossip’s own behavior after the murder. The flaw, however, was that Detective Bemo concluded (on January 8,
1997) that it was solely Glossip and Sneed, and in turn focused and contoured the police investigation to fit only that
hypothesis. Detective Bemo does not appear to have remained open to considering other possibilities including that
Sneed planned his attack on Mr. Van Treese on his own or that Glossip’s actions after the murder could be indications
of his involvement as an accessory after the fact, rather than a leader of a murder-for-hire plot. In fact, the physical
evidence supports a robbery gone bad conclusion, with Sneed acting alone. See Sections VIII. and IX. for a more
detailed analysis on the police investigation shortfalls.

2> The evidence that could have answered if there was embezzlement or not (i.e., Mr. Van Treese’s handwritten
deposit book and two receipt books) was destroyed by the State in 1999, before Glossip’s retrial. October 28, 1999
Police Report of J. Hogue detailing the items.

26 Everhart was a former police officer and criminal defense investigator for the OIDS from April 1991 to September
1997. In 1995, Everhart was forced to resign as Binger’s Police Chief.
https://www.oklahoman.com/story/news/1996/02/11/town-of-binger-finds-itself-bogged-in-political-
mire/62364908007/. Everhart was also Police Chief in Longdale, Oklahoma. Criminal charges were brought for his
misconduct in Longdale. See Section XIlII. for more details.

27 State of Oklahoma v. Clifford Albert Everhart, Case No. CM-2003-224, Affidavit of Chuck McArney, Special Agent
with the Oklahoma State Bureau of Investigation (filed August 27, 2003); see also State of Oklahoma v. Clifford Albert
Everhart, Case No. CF-2003-46, Affidavit of Chuck McArney, Special Agent with the Oklahoma State Bureau of
Investigation (filed August 27, 2003); see also State of Oklahoma v. Clifford Albert Everhart, Case No. CM-2003-225,
Affidavit of Chuck McArney, Special Agent with the Oklahoma State Bureau of Investigation (filed August 27, 2003).
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System (“OIDS”)?® voiced concerns internally that Everhart exhibited

“character deficiencies including very limited honesty and integrity.”?® This

is particularly troubling given that Everhart was one of the first witnesses
to point police in Glossip’s direction and a key State’s witness for its case.

ii.  Misleading lay opinion and hearsay testimony was provided at trial by
multiple witnesses going to the heart of the case (i.e., amounting to an
improper expression of defendant’s guilt) that interjected into the record
gossip and speculation masquerading as credible evidence of
corroboration.3® One example includes the motel’s day desk clerk, Billye
Hooper, who knew Sneed for only a couple months, testifying Sneed
“would not have done it acting on his own volition.”3!

c) The State falsely portrayed Sneed at trial as a meek and non-violent “puppet,”
completely dependent on Glossip for his survival and every move. This
depiction is seemingly at odds with the undisputed fact that Sneed alone beat
Mr. Van Treese with a baseball bat. This fundamental mis-portrayal of Sneed
is particularly crucial because Sneed was the sole direct evidence of Glossip
being involved with and masterminding the murder. Sneed also told
conflicting versions of the events each time he was interviewed by police or
defense counsel or gave testimony at Glossip’s first and second trials.3? These
facts, combined with Sneed’s incentive to shift blame to someone else, raise

material questions as to the reliability of his testimony.

28 Glossip’s defense counsel for the retrial and his direct appeal were also OIDS attorneys. We believe this created

a potential conflict of interest.

2% 0IDS Employment Records of Cliff Everhart, Mid-year informal review (April 22, 1994).

30 See Section XVI. for more analysis of the improper expression of guilt and hearsay testimony in Glossip’s retrial.

31 Trial 2 Testimony of B. Hooper, Vol. 7 at p. 34: 23-24. No objection was made by defense counsel to this line of

questioning despite that the question had no foundation laid, is purely speculative, and goes to the heart of the case.
Q. What is your opinion about, if you have one, about whether or not Justin Sneed would have ever done
anything like murder Barry Van Treese without first consulting Richard Glossip?
A. In my opinion, Justin would not have murdered Barry Van Treese, | don't believe because, for one, he
didn't know the man hardly at all. He probably had no -- very few comments even made together and |
wouldn't seen, in my opinion, why he would have a reason to do such a violent act to someone that he
hardly knew. Trial Testimony of B. Hooper at p. 34:10-19.

32 See Section XVIII.C. for Sneed’s contradictory and ever-changing statements.
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5) Critical gaps in juror instructions that, based on jury interviews, appear to have
caused the jury to misunderstand Oklahoma’s statutory mandate® requiring a
specific analysis be undertaken to determine whether there is sufficient
corroboration of accomplice testimony. The jury’s apparent confusion on this
fundamental requirement seems to have been confounded by misleading
statements from the prosecutor implying this analysis was optional.3*

6) The Prosecution’s failure to vet the evidence collected by the police and its further
distortion of nearly every witness’s testimony to fit its case theory and secure a
guilty verdict. The lead prosecutor does not appear to have been skeptical that
several witnesses testified to new information they never told police (or reversed
their testimony from what they previously told police) and instead seemed to
justify these discrepancies® by lauding herself as a skilled questioner:

“The only thing they can point to is the fact that some of the
witnesses told you more than they had ever told anyone
before. Well, that’s right on some of these witnesses. I'm
not going to apologize for asking more questions than
anybody else did before because, you know, that’s me, I'm
a questioner.”3¢

Despite the State’s theory that this was a murder for hire, the complete set of facts and

objective evidence support that Mr. Van Treese’s murder was most likely a robbery gone bad

33 The Oklahoma Court of Criminal Appeals observed that in Glossip’s first trial, “[t]he evidence at trial tending to
corroborate Sneed’s testimony was extremely weak. We recognize a conviction cannot be had upon the testimony
of an accomplice unless it is ‘corroborated by such other evidence as tends to connect the defendant with the
commission of the offense, and the corroboration is not sufficient if it merely shows the commission of the offense
or the circumstances thereof.” Glossip v. State, 21 OK CR 21 at p. 22 (emphasis added). 0.S. Supp.2000, Section 742.
At Glossip’s clemency hearing, the Oklahoma Attorney General’s Office explained that: “Federal law does not
require accomplice corroboration last time | checked. Although the Constitution doesn’t prohibit it, a corroboration
is not really something that | recall being taken up in Federal Court. But Oklahoma has that requirement. And we've
lived with it since probably 1910 when the statutes came through. | mean, this is something that we accept as
people, as a government, as the right thing to do.” Oklahoma Assistant Attorney General Seth Branham, Clemency
Hearing (October 24, 2014, Transcript part 2 at p. 3)

34 See Section XIV. for a more detailed analysis.

35 Former Assistant District Attorney Gary Ackley characterized Best Budget Inn motel housekeeper Jacqueline
Williams’ change in testimony as to who told her to not clean the downstairs rooms (Glossip) from her police
statement (Sneed) as “an important discrepancy.” June 2022 Reed Smith Interview of G. Ackley. See Section XVII.
for additional witnesses that added new details or whose testimony differed from their statements made to police.
36 Trial 2 State’s Closing, Vol. 15 at p. 153:21-154:2.
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with the actual killer, Sneed, looking for help after the fact from his manager and one-time friend,
Glossip, rather than a planned murder for hire orchestrated and controlled by Glossip. The lead
homicide detective has years later publicly stated his belief that Sneed “probably got a little
carried away because he was mad because he got hit. And ... before it was uh, too la — | mean,

he ended up killing Barry and didn't, | don't know that he intended to, but he did. He beat him

pretty good, so.” Yet this does not square with what the prosecution told the jury in Glossip’s

second trial:3’

Not intending to kill someone and “getting carried away” after being hit, by definition, is
not a murder for hire nor is it a planned murder and, had the jury heard this statement from the

lead homicide detective, it may well have changed the course of events.

The State’s destruction and loss of key evidence before Glossip’s retrial deprived the
defense from using the evidence at trial (and has deprived the defense today of the ability to
perform forensic testing using DNA and technology advancements),3® the tunnel-vision and
deficient police investigation, the prosecution’s failure to vet evidence and further distortion of
it to fit its flawed narrative, and a cascade of errors and missed opportunities by defense
attorneys, fundamentally call into question the fairness of the proceedings and the ultimate

reliability of the guilty verdict against Glossip for murder. As Representative McDugle stated

37 Trial 2 State’s Closing, Vol. 15 at p. 151:21-22.

38 Oklahoma statute recognizes there have been substantial improvements in DNA and other technology, and
provides for the opportunity to subsequent test to certain eligible individuals. Oklahoma Title 22 Section 1373 is
known as the Postconviction DNA Act (“PDNA”) and details the eligibility and procedures for DNA testing post-
conviction. The PDNA went into effect November 1, 2013. Section 22-1373.2.A states that “Notwithstanding any
other provision of law concerning postconviction relief, a person convicted of a violent felony crime or who has
received a sentence of twenty-five (25) years or more and who asserts that he or she did not commit such crime
may file a motion in the sentencing court requesting a forensic DNA testing of any biological material secured in the
investigation or prosecution attendant to the challenged conviction.” Glossip would fit under such definition.
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when requesting this independent investigation, “There is no greater responsibility for an
instrument of government than taking a human life. While warranted as part of our criminal law,
such a step should only be taken with extra care and review to make sure no innocent person is
executed.”3® We are also deeply troubled by the lack of impartiality exhibited by the Pardon and
Parole Board in allowing a former Oklahoma County prosecutor who tried cases with one of

Glossip’s prosecutors to vote and be the lead questioner at Glossip’s 2014 clemency hearing.*°

Based on the findings of this independent investigation, including the State’s destruction
of evidence, we conclude that the 2004 trial cannot be relied on to support a murder-for-hire

conviction. Nor can it provide a basis for the government to take the life of Richard E. Glossip.
lll.  Summary Of Recommendations

As to question 2, the following are suggested improvements to the process for

implementation of the death penalty in the State of Oklahoma:

{ Evidence should not be destroyed in a capital murder case. Implement additional
safeguards, such as a specific code in the police records system, to delineate which
cases are capital murder cases. No defendant should be executed if such
destruction of material or potentially exculpatory evidence has occurred.

{ Prior to carrying out a death sentence, require in all cases an independent body
to review the conviction to ensure its integrity (especially when there is no
forensic evidence tying defendant to the crime, and when truly serious questions
regarding the defendant’s guilt are raised, and cases where the defendant had no
significant criminal history).

0 The investigation should be conducted as expeditiously as possible after

state and federal appeals are exhausted, the body conducting the

39 Formal Request from Representative Kevin McDugle and the Oklahoma Legislature’s Ad Hoc Committee, February
18, 2022.

40 Former Assistant District Attorney Patricia “Pattye” High, who served in then-District Attorney Bob Macy’s office
as an Assistant District Attorney from 1989 until 2007, and tried cases with former Assistant District Attorney Connie
Smothermon, should have recused herself from Glossip’s 2014 clemency hearing. High asked 24 cross-examination
type questions of Glossip at his clemency hearing. See Section XXII. for more details;

see also https://www.ok.gov/ppb/Board_and_Meeting_Information/Board_Members/index.html
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1l

independent investigation should have subpoena power, and all of the
prosecution personnel should be required to cooperate and provide
information to the investigative body. In addition, the Office of the District
Attorney who prosecuted the case should be required to open its files
without limitations.*
To the extent the police are permitted to release evidence obtained during a
homicide investigation, as occurred in the Glossip case for example with the cash
found in Mr. Van Treese’s trunk in the amount of $23,100 (some stained with blue
dye in this case), the police should be prohibited from releasing such evidence
before defense counsel is able to examine it and seek to have it retained for
potential later use or testing.
Engage an expert in the field of interrogations to evaluate police interrogation
techniques and make recommendations to safeguard against contamination of
interrogations. Such recommendations should be implemented.
The Oklahoma Indigent Defense System should not be the appellate attorneys for
direct appeals/ineffective assistance of counsel claims if OIDS attorneys served as
defense counsel in the trial.
Implement specific criteria for service on the Pardon and Parole Board to prevent
conflicts of interest or the appearance of conflicts (e.g., nepotism or the
appearance of a lack of impartiality). A few examples that raise concerns include:

former District Attorney Robert “Bob” Macy’s son (Robert “Brett” Macy),*? former

41 The Oklahoma statute does not appear to extend the requirement for District Attorneys to have an “open file”
post-trial which does not ensure fairness in the justice system, particularly in capital murder cases. OK, T. 22 OK
Statute §22-2002. The Oklahoma Open Records Act also does not provide sufficient relief in that “Section 24A.12
expressly provides that investigatory reports and litigation files of the District Attorney’s Office are confidential, and
Section 24A.8 of the Act further limits those records that a law enforcement agency, such as the District Attorney’s
Office, must make available.” See, e.g., March 10, 2022 Letter from District Attorney David Prater to Reed Smith
denying its request for the Glossip case file. We have recently learned from former Assistant District Attorney Gary
Ackley the District Attorney’s Glossip “case file” consists of seven boxes of records and evidence (including 3 VHS
videocassette tapes). Ackley advised District Attorney Prater to send the three VHS videocassette tapes to the
Oklahoma State Bureau of Investigation’s Forensic Video Analyst to see what is on them and if one of them contains
the Sinclair Gas Station surveillance footage from the night of the murder. June 2022 Reed Smith Interview of G.

42 https://www.ok.gov/ppb/Board_and_Meeting_Information/Board_Members/index.html
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Assistant  District Attorney Connie Smothermon’s husband (Richard
Smothermon),*® and former Oklahoma County Assistant District Attorney Pattye
High, who previously worked closely on other cases with Glossip’s prosecutor, Ms.
Smothermon, and did not recuse herself for Glossip’s 2014 clemency hearing). In
addition, a recusal by a parole board member should not effectively count as a

“no” vote against clemency for the inmate.

43 https://www.ok.gov/ppb/Agency_and_Board_Meeting_Information/Board_Members/index.html
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Basic Chronology Of Events

1995: Glossip starts working as the manager of the Oklahoma City Best Budget Inn
July 1996: Sneed starts staying at the Best Budget Inn with his roofing crew
January 7, 1997: Sneed kills Barry Van Treese in room 102

January 9, 1997: Glossip arrested by police outside attorney’s office in Oklahoma
City

January 14, 1997: Sneed arrested, interrogated by police, charged with Murder 1
January 14, 1997: Glossip formally charged in Oklahoma County Court with
Accessory After the Fact

January 21, 1997: Glossip charged with Murder 1

January 23, 1997: Sneed and Glossip formally charged in Oklahoma County Court
with Murder 1

May 1998: Sneed reaches agreement with District Attorney’s Office to avoid the
death penalty and testify against Glossip

July 1998: Glossip convicted in first trial and sentenced to death

October 1999: District Attorney’s Office directs Oklahoma City Police Department
to destroy box of evidence with 10 items including financial records

July 2001: Oklahoma Court of Criminal Appeals vacates conviction, grants new
trial

June 2004: Glossip convicted in second trial and sentenced to death

April 2007: Oklahoma Court of Criminal Appeals affirms conviction on 3-2 vote
November 2008: Glossip files a petition for habeas appeal in federal court
(Western District of Oklahoma)

September 2010: U.S. District Judge denies Glossip’s habeas petition and issues a
certificate of appealability, finding that Glossip “has made a substantial showing
of the denial of a constitutional right”

July 2013: Denial of Glossip’s Habeas appeal is affirmed by the 10" Circuit Court
of Appeals

October 2014: Pardon and Parole Board Hearing denies clemency

September 2015: Oklahoma Court of Criminal Appeals denies post-conviction

relief
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V. Recitation Of Facts**

This case involves the brutal murder of Best Budget Inn motel owner Barry Van Treese in
the early morning hours of January 7, 1997 in Oklahoma City, and the Oklahoma City Police
Department’s narrow focus from the beginning on the motel manager, 33-year-old Richard
Glossip, for the murder. Glossip had no significant criminal history.* It is undisputed that Justin
Sneed, the motel maintenance man, who worked for a free room at the Best Budget Inn motel
since summer 1996, killed 54-year-old Mr. Van Treese by beating him with a baseball bat. Sneed,
who was 19 years old, had a prior criminal record consisting of three convictions: (1) a bomb
threat, (2) burglary of a habitation, and (3) writing bad checks (all in Texas).*® Sneed also heavily

used methamphetamine, cocaine, and marijuana.?’

Barry Van Treese and His Businesses

Mr. Van Treese was a former banker who had a Master’s degree in Banking and Finance
from Southern Methodist University. He had seven children (two from a prior marriage and five
with his second wife, Donna Van Treese). After 20 years as a banker, Mr. Van Treese decided to
invest in several low-rent motel properties in Oklahoma City, Tulsa, and Weatherford, Oklahoma.
Mr. Van Treese had significant state and federal tax liabilities.*® As a result, his bank account had
been levied by the Internal Revenue Service (“IRS”).*> Mr. Van Treese was known to keep large
sums of money on him and in his vehicle, instead of his levied bank account.®® In 1993, the

Weatherford motel property was foreclosed, several of his vehicles were repossessed, and he

4 The recitation of facts in this section is only a summary of the most basic facts of the case that are or should be
mostly undisputed. More detailed facts, including facts in dispute, are discussed throughout this Report.

45 The Oklahoma Department of Corrections detailed that “Glossip has only two (2) minor offenses in his criminal
history” which were disorderly conduct citations from 1981 for which he paid a fine. Glossip also had a suspended
Illinois driver’s license due to minor traffic infractions.” In 1981, Glossip was 18 years old. See Oklahoma Department
of Corrections District VIIl Probation and Parole, Pre-Sentence Investigation Report, July 20, 1998 at pp. 2-3.

46 See Section XVIII.A.1. for a more detailed history.

47 See Section XVIIIA.1.-2. for more information on Sneed’s illegal drug use.

48 April 2022 Reed Smith Interview of Van Treese’s CPA Dudley Bowdon. Due to the State’s motive theory asserting
robbery, embezzlement and disrepair of the motel, it is necessary to provide complete context regarding Mr. Van
Treese’s business affairs and financial dealings as these matters are important to assess whether the State’s theory
is credible.

9 d.

50 /d. See also Section XVIII.A.4.b. for additional individuals who knew Mr. Van Treese to carry large sums of cash on
him.
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owed the Oklahoma State Employee Securities Tax Commission as well as the IRS over $66,000.>!
By 1997, the Van Treeses owned just two motels (Best Budget Inn Tulsa and Best Budget Inn
Oklahoma City, pictured below and next page). Mr. Van Treese’s business operations involved
primarily cash dealings. Despite his financial troubles, Mr. Van Treese was described as
“meticulous” in his accounting and keeping track of the business finances.”? Cliff Everhart, a
former police chief being investigated by the Oklahoma State Bureau of Investigation for
corruption (and later prosecuted and incarcerated),”® and an OIDS criminal defense
investigator,> moonlighted as an unpaid security officer at the Best Budget Inn Oklahoma City
motel. Everhart also claimed he was part owner of the Best Budget Inn motel, loaning Mr. Van

Treese money in exchange for 1% ownership.>>

Best Budget Inn Tulsa motel:

51 See Section XII. for a more detailed summary of Mr. Van Treese’s financial troubles, debts owed, and how these
impacted his business dealings and provide context for the proper assessment of the State’s case.

52 April 2022 Reed Smith Interview of Van Treese’s personal CPA Dudley Bowdon; Trial 2 Testimony of D. Van Treese,
Vol. 4 at pp. 130:24-131:8.

53 See Section XIII.C. for the criminal convictions of Everhart including making false statements.

54 0IDS Employment Records of Cliff Everhart, Letter from Executive Director Robert D. Ganstine (confirming
Everhart “has been an employee of the Oklahoma Indigent Defense System since April 1, 1991); OIDS Termination
Checklist (September 30, 1997).

55 January 7, 1997 Police Report of J. Gibbons at p. 1; January 7, 1997 Police Report of T. Brown (“Mr. Everhart, being
part owner of the Best Budget Inn, had keys to all the rooms with him.”). Ms. Van Treese disputed this claim and
we located no property records that support Everhart’s claim of part ownership. See, e.g., May 26, 1998 Affidavit of
Van Treese’s personal CPA Dudley Bowdon at p. 2, stating “I do not have any information regarding Mr. Everhart
having any interest in Best Budget Inn located at 301 S. Council, Oklahoma City, Oklahoma, nor do | have any
information regarding any loan from Mr. Everhart to Barry Van Treese.”
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Best Budget Inn Oklahoma City motel:>®

The Best Budget Inn Oklahoma City motel was located at 301 S. Council Road, near a truck
stop known to police for drug and prostitution activity,>” within walking distance to a Sinclair 24-

hour Gas Station (pictured next page, below left), and a strip club (next page, below right).

%6 January 7, 1997 Police Crime Scene Photos, LWW 12477 and 12474.

57 May 2022 Reed Smith Interview of retired Oklahoma City Police Department Master Sargent Michael O’Leary.
O’Leary is a 27-year veteran of the Oklahoma City Police Department. In January 1997, O’Leary was a patrol officer
who assisted the homicide detectives in the Van Treese investigation and later became an Auditor of the Oklahoma
City Police Department’s Property Management Unit which retains evidence collected by the police.
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Sinclair Gas Station Strip Club

Sinclair Gas Station Strip Club Best Budget Inn Motel
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The motel was also nearby the Weokie Credit Union (below, middle white building).

Strip Club Weokie Credit Union Best Budget Inn Motel

State’s Theory of the Case

From the beginning, the State took a singular view of Mr. Van Treese’s murder: Sneed
committed the actual murder but he only did so because Glossip directed him to kill Mr. Van
Treese. “But for Richard Glossip, Sneed would not have killed Mr. Van Treese.”>® The State
asserted Glossip was worried about being fired on January 6, 1997 due to his embezzling of more
than $6,000 over the course of 1996, and because he did not properly maintain the motel

property. The prosecution summarized the case to the Oklahoma County Court as follows:

This case basically rests on the testimony of Mr. Sneed. The
physical evidence basically all goes to Mr. Sneed. He's the one who
actually committed the murder. Our contention is that Mr. Glossip
was the mastermind and that he enlisted Mr. Sneed to carry out

58 State’s Closing from Trial 2, Vol. 15, at p. 151:21-22; State’s Closing from Trial 1, Vol. 9 at p. 57:5-6.
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the murder. And so the physical evidence is all going to go to Mr.
Sneed rather than to Mr. Glossip.>?

January 6, 1997: Day of the Murder and Barry Van Treese’s Movements

On the evening of January 6, 1997, Glossip called Mr. Van Treese’s home to inquire about
payroll for his day desk clerk, Billye Hooper, and him.®® Hooper was supposed to have been paid
the day before on January 5, but the Van Treese family had just returned from vacation that
day.®! Mr. Van Treese arrived at the Oklahoma City motel soon after.%? Glossip gave Mr. Van
Treese the receipts and cash, and Mr. Van Treese performed his usual accounting and wrote
paychecks to Hooper and Glossip.®® Hooper and D-Anna Wood, Glossip’s live-in girlfriend who
was also present, observed Mr. Van Treese to be in a pleasant and “happy” mood.®* Detective

Cook noted the following:

59 Assistant District Attorney Fern Smith, May 29 1998 Pre-Trial Hearing Transcript at p. 27:21-25.

60 Southwestern Bell Records indicate a one-minute outgoing call to the Van Treese home at 5:01 p.m. State’s Exhibit
80. We note that the State’s Exhibit is p. 5 of 10, yet the other pages do not appear to have been part of the trial
exhibit or produced to defense counsel.

51 Trial 2 Testimony of D. Van Treese, Vol. 4 at p. 58 14-15. “We skied for four days and we returned home Sunday
morning, January the 5%, 1997.”

62 Southwestern Bell Records indicate a three-minute outgoing call to the Van Treese home at 6:18 p.m. State’s
Exhibit 80. Ms. Van Treese testified that Mr. Van Treese called home and spoke with his 24-year-old son Derrick Van
Treese to obtain payroll information. Trial 2 Testimony of D. Van Treese, Vol. 4 at pp. 80:20-81:1. There is no record
of any police interview of Derrick Van Treese.

83 State’s Exhibit 5.

64 January 9, 1997 Police Report of W. Cook; January 24, 1997 Report of W. Cook, at p. 2 (Wood told police on January
8, 1997 that “Barry was in a good mood and happy Monday evening.”) We note that the initial dates listed for the
police reports reflect when the report was typed up and inputted into the police records database, not necessarily
when the interview or information contained within was obtained.
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There are varying witness accounts regarding the amount of money Mr. Van Treese
picked up — on January 7, Glossip estimated to Officer Tim Brown that it was $3,000,% but also
said the next day to detectives that it was approximately $400-450 a day and there were 9 days
(total $3,600-45,00),°¢ and Hooper later testified it was $3,500-4,000,%” despite her January 7
calculation using the motel’s daily reports that it was $2,877.%8 Officer Brown also informed his

supervisor, Lieutenant Cave, that:%°

Mr. Van Treese left the Oklahoma City motel at around 7:50 p.m. to drive to his Tulsa
motel.”? He then returned later to Oklahoma City. Pike Pass’! records show that he exited the
Turner turnpike at 1:36 a.m.”? If he went straight to the motel, he would have arrived at around
2/2:15 a.m.”® The Sinclair Gas Station clerk, Kayla Pursely, observed Sneed come in to buy

cigarettes around 2 a.m. to 3 a.m.”*

85 January 7, 1997 Police Report of T. Brown.

66 January 8, 1997 Police Interrogation of R. Glossip at p. 36: 4-7. The motel daily reports from January 1-6, 1997
showed a total of $3100.69 collected by the motel - $252.24 (amount of payments made with credit cards) = $2848.
45 which would represent the total amount of cash picked up by Barry Van Treese. See Section X.A. for the complete
analysis.

57 Trial 2 Testimony of B. Hooper, Vol. 7 at pp. 73:18, 83:12-21. Based on the evidence uncovered by this
investigation, we conclude that Mr. Van Treese would have picked up less than $3000 consistent with Ms. Hooper’s
original calculation. See Section X.A. regarding the money Mr. Van Treese picked up on January 6, 1997.

68 January 9, 1997 Police Report of W. Cook.

59 January 7, 1997 Police Report of J. Cave.

70 January 8, 1997 Police Interrogation of D. Wood at p. 75.

71 According to the Oklahoma Turnpike Authority, Pike Pass “provides totally automated, free-flow travel on
all Oklahoma Turnpikes at highway speeds, eliminating the need for motorists to stop and pay tolls.”
https://www.pikepass.com/pikepass/Generallnformation.aspx

72 State’s Exhibit 50.

73 See Appendix 3 for a timeline of Mr. Van Treese’s movements using the Pike Pass records and distances between
locations.

74 May 14, 1997 Suppl. Police Report of B. Bemo at p. 1.
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Though the subsequent events and timeline are disputed, Sneed, using his own master
key, entered room 102, and began to beat Mr. Van Treese with a baseball bat. John Prittie, the
guest in the room next door, room 103, was awakened between 1 and 2 a.m. by sounds of “a

loud disturbance.”’®

Prittie checked on his vehicle, did not call the police, and went back to bed.”® Motel guest

John Beavers also heard “a ruckus” and breaking of glass but at 4/4:30 a.m.”’

Beavers also did not call police but continued on his walk over to the Sinclair Gas Station
for cigarettes.”® Beavers stayed at the Sinclair Gas Station for 15-30 minutes then walked over

to the motel office and rang the buzzer. When nobody came, he went back to his room.”®

Sometime after the murder, around 5 a.m./5:30 a.m., Sneed went to Glossip’s apartment

at the motel and woke him up.® Glossip noticed Sneed had a black eye and scratches, and asked

75 January 15, 1997 Police Report of B. Bemo at p. 2.

76 d.

77 May 13, 1997 Police Report of B. Bemo at p. 2.

7 d. at 1.

7 d. at 3.

80 January 8, 1997 Police Interrogation of R. Glossip, at pp. 13-15.
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him what happened.?! Sneed responded he “kind of dozed off and hit his head on the shower.”#2
Sneed then told Glossip “there was a couple drunks that got loud and out of hand, and they broke
the glass in 102.”8% Glossip told Sneed to “clean it up” and “first thing in the morning put
Plexiglass in there.”®® During his second police interrogation on January 9, 1997, Glossip told
police when Justin knocked on the door, “I knew something was wrong because | seen his face.
And then he was rattled. He was real just — he couldn't stand still. He couldn't look me in the

face or nothing. And then he told me what he did...He told me that he killed Barry.”#

In the morning, Sneed woke Glossip up at 8/8:30 a.m. to use his car to go get the
Plexiglass.®® Glossip helped hold the Plexiglass while Sneed caulked it on the window outside
room 102.%” Glossip then went to sleep for a few more hours, telling Hooper to wake him up in
the afternoon.® At around 1:30 p.m., Glossip went to run errands including getting eye glasses,

buying a ring for Wood, and going to Walmart.

Glossip never called the police. Glossip has stated that he “was scared”®® and did not
believe Sneed at the time because, when he looked outside, he did not see Mr. Van Treese’s car

in its usual parking spot right under the canopy in front of the motel’s office.®

81 /d. at 15: 16-21.

82 |d. at 15:19-21.

83 |d. at 15: 22-24.

84 1d. at 16: 3-5; January 9, 1997 Police Interrogation of R. Glossip at p. 14: 13-15 and p. 15: 12-15. Glossip added on
January 9: “[t]hat's when | told him to clean -- to clean up the glass, because | didn't want to touch nothing because
| didn't want my prints on a damn thing.” January 9, 1997 Police Interrogation of R. Glossip at p. 14: 7-10. Glossip
also told police that “I didn't touch the door in any way, shape, or form 'cause | didn't want my prints anywhere.”
January 9, 1997 Police Interrogation of R. Glossip at p. 30:19-21.

Notably, the Oklahoma Court of Appeals has found that an individual’s admission to dragging and dumping the body
of his own sister insufficient corroboration of accomplice testimony for murder, and only proof of accessory after
the fact. See, e.g., Cummings v. State, 968 P.2d 821, 830 (Okla. Crim. App. 1998) (“While this evidence clearly
implicates Appellant as an accessory after the fact, it does not support a finding that he acted as a principal, either
by aiding or abetting his sister's murder.”)

85 January 9, 1997 Police Interrogation of R. Glossip at p. 10:6-14.

8 Jd. at 16: 1-3, 17:19-18:2.

87 |d. at 18:4-5. At about 9 a.m. on January 7, 1997, Room 103 Guest John Prittie saw two “young males fixing the
window.” January 15, 1997 Police Report of B. Bemo at p. 2.

88 January 8, 1997 Police Interrogation of R. Glossip at p. 16:15-19.

8 January 9, 1997 Police Interrogation of R. Glossip at p. 14:1-4.

%0 Trial 1 Testimony of R. Glossip at p. 87:1-5.
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Glossip maintains he never checked nor went inside room 102.°* No physical evidence or

DNA forensics collected link Glossip to the murder, room 102, or Mr. Van Treese’s car.”?

January 7, 1997: Discovery of the Car

At 1:30 pm, Deputy Sheriff Matt Steadman arrived on scene at the Weokie Credit Union
where he worked as a security guard.®®> Employees had seen a gray Buick LeSabre at 6:30 a.m.
when they first arrived to work and alerted Deputy Sheriff Steadman.®* Mr. Van Treese’s vehicle
was parked near several repossessed vehicles and a Dodge van that had been recently broken
into.?> Officer Tim Brown later opened a larceny report on this van and linked it in the police
database to the Van Treese missing person’s report.®® The police did not assign this larceny to

any detective for further investigation.

Oklahoma County Deputy Sheriff Steadman opened Mr. Van Treese’s car and found a UPS
envelope with the Best Budget Inn Motel address and at around 2/2:15p.m. called over to
inquire.”” He spoke with the day desk clerk, Hooper, who identified the car and was very
concerned.’® Deputy Sheriff Steadman then notified the Oklahoma City Police Department at

around 2:30 p.m./3 p.m.%® At around 3 p.m., Hooper notified Ms. Van Treese and a missing

% January 9, 1997 Police Interrogation of Richard Glossip at pp. 18-19.

92 Court’s Exhibit 2, Stipulation of Melissa Keith at p. 3. Notably, the money ($1757) found on Glossip’s person when
he was arrested was found to be clean (“Item 54, money taken from Richard Glossip, was examined, and blood was
not observed.”) /d.

9 March 11, 1997 Police Report of B. Bemo at p. 1.

9 January 7, 1997 Police Report of T. Brown at p. 1; Trial 2 Testimony of C. Split, Vol. 9 at pp. 145, 149: 7-11 (Split
testified that it was a “white or tan” car, however, Mr. Van Treese’s car was actually gray).

% March 11, 1997 Police Report of B. Bemo at p. 2; January 7, 1997 Larceny Report of T. Brown.

% January 7, 1997 Larceny Report of T. Brown.

97 March 11, 1997 Police Report by B. Bemo at p. 2.

% d.

% d.
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person’s report was filed shortly thereafter by Ms. Van Treese.’® Police reports indicate the

following:10!

Despite declaring Mr. Van Treese a missing person at 3:10 p.m.,%%2 none of the Oklahoma
City police officers on the scene searched any of the motel rooms until seven hours later.1%
Instead, the police relied on civilian Everhart, who had arrived on scene and instructed Sneed,

the killer, to search the rooms.10*

100 January 7, 1997 Police Report by J. Gibbons.

101 January 8, 1997 Police Report by J. Wheat at p. 1.

102 January 7, 1997 Police Report of J. Gibbons at p. 2.

103 January 7, 1997 Police Report of T. Brown.

104 May 14, 1997 Bemo Supplemental Report at p. 1; January 8, 1997 Police Report of J. Wheat at p. 1 (“The security
guard had the maintenance man check all the rooms to ensure victim wasn’t inside. Sgt. Wheat briefly [word omitted
in copy provided] this maintenance man, but noticed nothing unusual from a distance.”)
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Sneed did not search the rooms, and instead fled when additional police officers arrived

on scene in the late afternoon of January 7, 1997.1% Glossip, who had been at Walmart, returned

106

when Hooper, alerted him that Mr. Van Treese was missing. Upon arrival at the motel

(between 3-4 p.m.), Glossip spoke with Everhart,'®” walked over to the Weokie Credit Union to

108 109

look at Mr. Van Treese’s car,**® and later searched for Mr. Van Treese with Everhart and Wood.

At no time did Glossip direct the police to room 102, nor did he suggest that the police or

anyone else check room 102.

January 7, 1997: Discovery of the Body in Room 102

At approximately 10 p.m. on January 7, 1997, Officer Tim Brown and Everhart decided to
check room 102 after being told by motel resident and Sinclair Gas Station clerk, Kayla Pursely,
about a broken window in room 102.1%° After using hemostats to jimmy the door open, Everhart
and Officer Brown found Mr. Van Treese deceased in room 102.''! Witnesses later placed

112

Everhart’s girlfriend, Lisa Keechi Williams, around room 102 as well. No police report,

105 Transcript of January 14, 1997 Police Interrogation of J. Sneed, at pp. 57: 8-58:3.

106 January 8, 1997 Police Interrogation of R. Glossip at p. 18: 8-9; January 9, 1997 Police Interrogation of R. Glossip
at p. 20:14-22.

107 January 8, 1997 Police Interrogation of R. Glossip at p. 83:1-6.

108 Glossip is seen in the area by police officers and captured in their police reports. See, e.g., January 8, 1997 Police
Report of Officer J. Wheat at p. 1.

109 January 7, 1997 Police Report of T. Brown. Officer Brown and other witnesses (Everhart, Hooper, Ms. Van Treese)
testified that Glossip gave conflicting statements when he last saw Mr. Van Treese. Glossip disputes these and
maintains that these statements were misunderstood. See, e.g., January 8, 1997 Police Interrogation of R. Glossip at
p. 72: 13-24 (stating he “thought | saw him...everyone knows | wear glasses.”)

110 Trial 2 Testimony of K. Pursely, Vol. 9 at pp. 60:25-61:8, 83:9-13. Though Officer Brown does document going
over to the Sinclair Gas Station (where Pursley worked as a clerk), Officer Brown does not specifically document the
conversation or tip from Pursley regarding Room 102, and only lists a conversation with Cliff Everhart where “Cliff
advised that Rich told him, that Rich saw Barry at the Best Budget Inn at 7:00 a.m. in the morning. | told Cliff that |
would like to look at the window of Room #102.” January 7, 1997 Supplemental Police Report of T. Brown at p. 2.
111 January 7, 1997 Police Report of T. Brown.

112 Trial 2 Testimony of K. Pursely, Vol. 9 at p. 59: 18-22. Pursley testified that “Tim Brown and Cliff were the two
who found him [Mr. Van Treese]. Leslie and myself had walked from Sinclair and just stepped right there to the
sidewalk where they were when the door was opened.” Id. Before she passed away, Leslie Keechi Williams
confirmed that she was present when Mr. Van Treese’s body was found. A. Cusick Interview of Leslie Keechie Wylie
Williams at p. 8 (May 23, 2017).
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however, mentions Williams and there is no record she was ever interviewed by police. Everhart

and Brown backed out of the room, with Everhart forgetting his soda cup on the TV.113

Shortly after the body was discovered in room 102, Officer Brown placed Glossip and his
live-in girlfriend, D-Anna Wood in separate police cars.!'* Also soon after the body was found,

Glossip identified Sneed as the possible killer to police.'*®

On January 8, 1997, Dr. Chai Choi from the Oklahoma County Medical Examiner issued an

Autopsy report and cited the cause of death as “traumatic injuries of head, blunt force.”*®

113 police Crime Scene Photos, at p. 38, LWW 12503. Officer Brown later informed Detective Fiely that the “clerk”
(not Everhart) had left the soda. January 8, 1997 Technical Investigations Report of J. Fiely at p. 3; April 2022 Reed
Smith Interview of Detective J. Fiely.

114 No other witnesses were placed in police vehicles or transported to the police station that night.

115 January 7, 1997 Police Report of T. Brown; January 8, 1997 Police Interrogation of R. Glossip at pp. 14. 23.

116 Report of Investigation by Medical Examiner, January 8, 1997, Dr. Chai Choi, at pp. 1 and 2.
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Dr. Choi’s report listed both the date and time of death as “unknown.”*'” Police never
recovered the murder weapon used by Sneed (baseball bat). The crime scene photographs

showed an extremely violent attack.!!®

January 7, 1997: Police’s Hypothesis Formed

Detective Bemo arrived on the scene at 10:55 p.m. and Detective Cook arrived an hour
later.?'® They were briefed by other officers.??° Detective Cook explained: “[W]hen we first got
there, they [uniformed officers] briefed us as to what they had, and part of that briefing included
the fact that Mr. Glossip had told them one thing and then had changed his mind and told them

a different story, so we had — he was not be excluded by a long shot.”*?!

Police divided up the tasks with Detective Bill Cook and Technical Investigator J. Fiely
collecting evidence at the crime scene of room 102 while Detective Bemo handled interviewing
Best Budget Inn guests.???2 In room 102, police observed a shower curtain hanging over the

window secured with duct tape.'?

117 Report of Investigation by Medical Examiner, January 8, 1997, Dr. Chai Choi, at p. 1.

118 State’s Exhibits 26, 60, 62, 63.

119 January 7, 1997 Crime Scene Log. Detective Bemo is logged in as arriving at 2255 (10:55 p.m.) and Detective Cook
arrived at 2350 (11:50 p.m.) Cook logged out at 0230 (2:30 a.m.) and Bemo at 0315 (3:15 a.m). Detective Bemo’s
February 24, 1997 Police Report detailing January 7, 1997 states that he arrived on scene at 10:30 p.m. February
24, 1997 Police Report by B. Bemo at p. 1. At trial, when asked whether he intended his reports to be accurate,
Detective Bemo testified “[n]ot necessarily. | wanted them to be as accurate as | could make them, but, | mean, |
wasn’t going to — | wouldn’t tell you that it was precisely accurate.” Trial 2 Testimony of B. Bemo at p. 113:10-12.
120 February 24, 1997 Police Report of B. Bemo at p. 1

121 October 1997 J. Sneed Preliminary Hearing at pp. 31-32.

122 February 24, 1997 Police Report by B. Bemo at p. 1.

123 State’s Exhibit 34; see also January 9, 1997 Technical Investigations Report by Detective J. Fiely at p. 2.
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The shower curtain that covered the inside of the window (pictured above) was collected
and processed for prints. No prints were found and the item was submitted to the property
room.'?* Detective Fiely also photographed the room and observed the bathroom’s “shower

curtain intact.”12®

124 January 9, 1997 Technical Investigations Report by J. Fiely at p. 3.
125, Fiely Handwritten Crime Scene Notes at p. 3.
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Crime scene photographs taken by police also document the shower curtain hanging in

the bathroom of room 102 (pictured, below).1?¢

Despite observing room 102’s shower curtain intact in the bathroom, no follow-up or
determination was made by the police as to the source of the other shower curtain covering the
window. Detective Fiely later testified that the shower curtain covering the window came from

room 102.1%7

On scene, Detective Bemo interviewed six motel guests out of 19 occupied rooms.'?8

Based on the motel’s daily report and information learned from witnesses, some rooms had

126 police Crime Scene Photos, at p. 36, LWW 12510.

127 Trial 2 Testimony of J. Fiely, Vol. 10 at p. 73:21-23. This was a mistake which Detective Fiely admitted in our April
2022 interview of him. Based on the records, the police do not appear to have determined where this shower curtain
came from. See Section VIII.A. for more details.

128 January 13, 1997 Report by B. Bemo of Police Interviews of Patrick Webb; May 13, 1997 Report by B. Bemo of
Police Interview of John Beavers; January 15, 1997 Report by B. Bemo of Police Interview of John Prittie; May 14,
1997 Report by B. Bemo of Police Interview of Kayla Pursely; January 8, 1997 Report of B. Weaver of Police Interview
of J. Williams; January 8, 1997 Police Interrogation of D. Wood. Wood’s interrogation was conducted at the police
station. If other interviews occurred, there is no record of them turned over by the police or prosecution.
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multiple guests.’® Mr. Van Treese’s car, located at the Weokie Credit Union, was impounded in
the city garage and Technical Investigator J. McMahon later collected evidence from the vehicle,
including $23,100 from the trunk which was in various envelopes with handwritten accountings
of the money on the outside of the envelopes.'*® Not all of the envelopes were photographed
by police and the envelopes that were (like the one pictured below) do not capture the complete

accounting information written on them.3?

129 state’s Exhibit 77. For example, Housekeeper Jacqueline Williams lived at the motel with her boyfriend and two
children. According to police records, only Williams was interviewed by police.

130 January 11, 1997 Technical Investigation Report of J. McMahon.

131 State’s Exhibit 10. The envelopes and money was later released by police back to the family, and the family then
had to fax back a copy of the envelopes with the handwritten accounting to police. See Section VIII.B.2. for more
details on the premature release of evidence by the police.
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Some of the money (“16-new $100 bills”) was stained with blue dye.'3? Lieutenant Phil
Hoile “believed that those particular bills may have been stained blue during the course of some
type of robbery and that they may have been bait money with the serial numbers recorded and
reported stolen.”?33 Lieutenant Hoile took down the 16 serial numbers ostensibly to check the
serial numbers against the NCIS database. Some of the money was photographed,3* and while
the money was counted, no denominations were memorialized in any police report.'3> No results
of any search of the NCIS database were ever documented. There were numerous other items
in the vehicle including a suitcase, a roll of duct tape, a deposit book, a receipt book, checks, a
cardbox box, and “miscellaneous papers.”’3® Technical Investigator McMahon explained that

“[t]here were a lot of other items, but they were not of any particular evidentiary value for us.”*3’

At 12:15 a.m. on January 8, 1997, then patrol officer Michael O’Leary was contacted to
transport Glossip to the police station for interrogation by homicide detectives.'3® At 4:30 a.m.,
Officer O’Leary was instructed to obtain a surveillance videocassette tape from the Sinclair Gas
Station, which he subsequently retrieved.’®® Officer O’Leary gave the videocassette tape to
Lieutenant Horn, the Homicide Supervisor on duty.'¥ While Lieutenant Horn maintains that he
would have given the evidence to the homicide office,!*! there is no further documentation of

this tape after Officer O’Leary’s report in police records.'#?

132 January 11, 1997 Technical Investigation Report of J. McMahon at p. 3.

133 /d

134 State’s Exhibits 10, 11, 12, 82. None of the photographs show close-ups of the handwriting on the outside of the
envelopes nor do the photographs show all of the money found.

135 January 10, 1997 OCPD Property/Evidence Booking Forms by M. Jones/J. McMahon, LWW 1070; January 11, 1997
Technical Investigation Report of J. McMahon at p. 3.

136 January 11, 1997 Technical Investigations Report of J. McMahon at p. 3.

137 Trial 1 Testimony of Technical Investigator J. McMahon, Vol. 5 at p. 9: 15-16.

138 January 8, 1997 Police Report of M. O’Leary.

139 Id

140 Id

141 May 2022 Reed Smith Interview of Former Lieutenant B. Horn.

142 This is the same surveillance videotape that District Attorney has recently called former Assistant District Attorney
Gary Ackley out of retirement to search for. See Sections VIII.A.-B. for the mishandling of evidence by the Oklahoma
City Police and District Attorney’s office.
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January 8 and 9, 1997: Police Interrogations of Richard Glossip

At the police station in the early morning hours of January 8, 1997, veteran Homicide
Detectives Bob Bemo and Bill Cook interrogated Glossip and interviewed Wood, separately.'*3
During Glossip’s first interrogation on January 8, 1997, Detective Bemo informed him that “we're
going to get Justin. And when we tell him, you know, what we've got against him and everything
and what's coming down, if he brings your name up in this thing, we come back out, you're
going down for first-degree murder, buddy.”'** Detective Bemo further told Glossip, “I'm going
to tell you right now, the first one that comes forward is the one that's going to be helping
himself.”*> Police ultimately released Glossip and he went back to his apartment at the Best

Budget Inn Oklahoma City motel. Homicide detectives, however, requested surveillance on

Glossip either late January 8 or the early morning hours of January 9, 1997.146

In the afternoon of January 9, 1997, immediately after Glossip visited a criminal defense
attorney’s office, police picked Glossip up and transported him again to the police station.'#’
Although Glossip had identified Sneed as the possible killer to police on January 8,1*® it was not
until the January 9 interrogation, that he informed the police that Sneed told him in the early
morning hours of January 7 that Sneed had killed Mr. Van Treese.'* In the span of 24 hours,
Glossip was interrogated by police twice (January 8 and 9, 1997), and arrested for Murder 1
(January 9, 1997). Five days later, Glossip was formally charged but only with accessory after the

fact.’0 Police also did not speak with the actual killer, Sneed, until January 14, 1997.

143 January 8, 1997 Police Interrogation Transcripts of R. Glossip and D. Wood.

144 January 8, 1997 Police Interrogation Transcript of R. Glossip, at p. 63:20-25 (emphasis added).

145 Id. at 64:5-7.

146 March 18, 1997 Bemo Report at p. 2; Trial 2 Testimony of D. Mauck, Vol. 12 at p. 6:18-25. Mauck testified that
homicide detectives requested him and his partner at “either like 10, 11 on the 8" or 12 or 1:00 on the 9%, some
time in the early morning hours of the 9t or late hours of the 8".” Trial 2 Testimony of D. Mauck, Vol. 12 at p. 14:
1-3.

147 Trial 2 Testimony of D. Mauck, Vol. 12 at pp. 7-9.

148 January 7, 1997 Police Report of T. Brown; January 8, 1997 Police Interrogation of R. Glossip at pp. 25-26.

149 January 9, 1997 Police Interrogation Transcript of R. Glossip, at p. 10:10-14.

150 January 14, 1997 Information filed by the District Attorney’s Office with the Oklahoma County Clerk. This was
dismissed and amended on January 23, 1997. State’s Motion to Dismiss and Recall Warrant, January 23, 1997, LWW
25269.
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In his police report, Detective Bemo detailed the reasoning for the police zeroing in on

Glossip as a suspect involved in the murder:*°?

The conflicting statements presumably related to when Glossip had last seen Barry Van Treese

but they are not specifically identified in Detective Bemo’s report.'>?

Glossip was arrested for murder in the first degree after his second interview on January
9, even though Detective Bemo told him, “And, see, the thing about it is that at least you're not
looking at a first-degree murder charge.”*>® The police took custody of $1,757 found on Glossip’s

person and booked it into evidence.l®

The money was photographed, the specific
denominations were counted, and the money was sent to the lab for testing.?>> No DNA evidence
was found on Glossip’s money.'>® Despite being arrested for Murder 1 on January 9, the District
Attorney only charged Glossip with accessory after the fact based on the state of the evidence.>’
It was only after Sneed was interrogated that the District Attorney amended the charge against
Glossip to Murder 1 on January 21, 1997, and formally filed the amended charge with the

Oklahoma County Court on January 23, 1997.1%8

Detective Bemo has publicly described Glossip as “such a liar, he wouldn’t know the truth
if it hit him right between the eyes”'>® and stated his belief that Sneed “wasn’t in it by himself,

because he wasn’t smart enough like | said earlier, to do this.”*®°

151 March 18, 1997 Police Report of B. Bemo, at p. 1.

152 January 7, 1997 Standard Supplemental Police Report of T. Brown.

153 January 9, 1997 Police Interrogation of R. Glossip, at p. 52:3-5 (emphasis added).

154 January 10, 1997 Police Report of B. Cook.

155 State’s Exhibit 6; January 10, 1997 Police Report of B. Cook.

156 Court’s Exhibit 2, Stipulation of M. Keith at p. 3.

157 January 14, 1997 Information, Case No. CF9700256, LWW 25273.

158 Case Record, Office of the District Attorney, Oklahoma County, Oklahoma at p. 1 (January 21, 1997); January 23,
1997 Amended Information, Case No. CF9700244, LWW 5827.

159 Detective Bemo reflected on his assessment of Richard Glossip as he rewatched his January 8, and January 9,
1997 interrogations of Richard Glossip. Radical Media Interview with B. Bemo at p. 23 (July 26, 2016).

160 Radical Media Interview with B. Bemo at p. 4 (July 26, 2016).
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January 14, 1997: Police Release Evidence

It appears that no later than January 14, 1997, the police released Mr. Van Treese’s car to

the family.6?

The $23,100 and the envelopes with handwriting were also released to the
family.1®2 On January 20, 1997, the family faxed back to the State a copy of the handwritten
envelopes showing Mr. Van Treese’s accounting of the cash deposits he had picked up at various
points in time prior to January 6, 1997 and kept in the trunk of his car. This faxed copy (as

opposed to the original envelopes) was used as an exhibit at trial.163

Wood Concepts, Inc. is Kenneth Van Treese’s business in Tulsa.'®* Kenneth Van Treese is
Mr. Van Treese’s brother. There is no report or documentation confirming that the document

had not been altered in any way.

161 pike Pass Records indicate the car was used on January 14, 1997 and several times in February and March 1997.

See State’s Exhibit 50.
162 a

163 State’s Exhibit 82. For more details on the police’s premature release of evidence, see Section VIII.B.2.
164 https://www.woodconcepts.org/
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January 14, 1997: Arrest and Interrogation of Justin Sneed

A week after the murder, on January 14, 1997, police arrested Sneed at his new
residence.'® Sneed was transported to police headquarters where he admitted to Detectives
Bemo and Cook to killing Mr. Van Treese with a baseball bat. Early on in Sneed’s interrogation
(within the first 20 minutes), Detectives Bemo and Cook brought up Glossip’s name six times.16®
Specifically, Detective Bemo informed Sneed that Glossip had been arrested.'®” Detectives Bemo
and Cook then mentioned Glossip five additional times,*® indicating to Sneed that Glossip was
“trying to save himself by saying that you’re in this by yourself, that it was all your doing and
you're the one that did the homicide.”*®® Detective Bemo also emphasized to Sneed that Glossip
was putting it on you the worst,”*’? “| think that there’s more to this than just you being by
yourself,”*’! and Detective Cook stated “according to Rich, you told him...” with Detective Bemo
interjecting “that you killed the man, the owner of the hotel.”'’?> Neither detective mentioned
any other name to Sneed besides Glossip prior to Sneed’s confession, nor did they simply ask

Sneed to describe what happened to give him an opportunity to independently implicate other

involved persons, if any.

After first denying involvement in Mr. Van Treese's killing,'’3 Sneed discussed with police
a robbery plan,”* until finally admitting that he entered room 102 with his master key and 17>
killed Mr. Van Treese at Glossip’s direction. He first stated that he intended only knock Mr. Van
Treese out, 17® but ended with Glossip promising him money ($7,000) in exchange for the

killing.'”” When asked, Sneed explained to police that Glossip wanted Mr. Van Treese killed so

165 January 15, 1997 Police Report of V. Kriethe at p. 2.
166 January 14, 1997 Police Interrogation Transcript of J. Sneed at pp. 17-19, 21.
167 |d. at 17:13-18.

168 1d. at 17-19, 21.

169 Id. at 19:11-15.

170 1d. at 17:20-21.

71 d. at 17:22-23.

172 Id. at 21:16-19.

173 Id. at 20:23-25.

174 1d. at 18:1-10, 11-22.

175 Id. at 26:3-6.

176 |d. at 28:24-25.

Y7 1d. at 46:13-16
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that he “could run the motel without him [Van Treese] being boss.”*”® Sneed also told police that
he stole “a little less than $5000” from Mr. Van Treese’s car, Detective Bemo then clarified

“$50007?” to which Sneed lowered the amount to “a little less than four, right at four.””®

Sneed also told police that he and Glossip split the money back in Sneed’s room, room
117,89 and “taped a shower curtain up over the inside of the window” of room 102.%¥! Police
never asked where Sneed obtained the shower curtain or duct tape. Police obtained $1,680 with
drug paraphernalia®? from Sneed’s new place of residence,*®3 but they never asked Sneed about
any drug use either before or after the murder and did not test Sneed for drugs. Though police
obtained consent from Sneed to search his prior room at the motel,'8 there is no report of any
search conducted or any items collected or found. Indeed, the police apparently allowed room
117 to go unprotected from January 7 to January 14 when Sneed was arrested. Police did recover
Sneed’s bloody clothes and Mr. Van Treese’s car keys from the motel’s laundry room in a popcorn

canister (because Sneed had already told them where they could be found).'®>

It is important to note that Sneed told various versions of the events at various points in
time.'8¢ Sneed later stated that he believed police detectives would help him get a lighter

punishment.®’

178 Id. at 46:11-12.

179 1d. at 37:9-13.

180 /d, at 36-37.

181 1d. at 52:8-14.

182 Court’s Exhibit 2, Stipulation of M. Keith, at p. 3.

183 State’s Exhibit 7. Some of Sneed’s money had his blood on it.

184 January 14, 1997 Police Interrogation Transcript of J. Sneed at pp. 74-75:16-22.

185 January 16, 1997 Police Report of C. Cable at p. 2.

186 See Section XVIII.C. for Sneed’s conflicting statements.

187 Sneed stated: “l thought that they um ... were going to keep their word and they were going to help me and, and
by helping me |, | really thought in my own mind that they were gonna, you know, be, allow me to go home. | mean,
l, | pretty much knew that there was gonna be some type of punishment or whatever, but | never thought in my life
that it was gonna be um, locked inside a penitentiary for the rest of my life.” Radical Media Interview with J. Sneed
at p. 11 (June 23, 2016).
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January 14, 1997: State’s Initial Charge of Accessory After the Fact for Glossip

Glossip was still being held in jail at the time of Sneed’s January 14 arrest.'88 The attorney
Glossip was meeting with on January 9 said that Glossip had not been given a shower or change
of clothes for two weeks while at the jail.'¥ Also on January 14, the State formally charged
Glossip as an accessory after the fact, claiming that he aided “the escape” of Sneed by “providing

false information to investigating officers.”1%

January 21-23, 1997: Amended Charge of Murder in the First Degree for Glossip

On January 21, 1997, Assistant District Attorney Fern Smith approved a Case Record for
Glossip with the charge of Murder | and dated it January 21, 1997.%°! By January 23, 1997, an

amended information was filed, charging both Sneed and Glossip with first degree murder.*®?

188 Case Record, Office of the District Attorney, Oklahoma County, Oklahoma at pp. 5-6 (listing charges of “Murder
I” for Sneed on January 14, 1997).

189 May 2022 Reed Smith Interview of Oklahoma Criminal Defense Attorney David McKenzie.

190 |nformation submitted by District Attorney Robert H. Macy, signed and notarized January 14, 1997, and submitted
to the Court on January 15, 1997, LWW 25273.

191 Case Record, Office of the District Attorney, Oklahoma County, Oklahoma at p. 1 (January 21, 1997).

192 Amended Information submitted by District Attorney Richard H. Macy, signed and notarized January 23, 1997,
and submitted to the Court on January 23, 1997, LWW 5827.
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On May 26, 1998,%%3 Sneed entered into a written plea deal with the State to avoid the
death penalty in exchange for pleading guilty to first degree murder and testifying against
Glossip.1%* In 1998, Glossip was tried for murder in the first degree in the first trial and convicted.
The Oklahoma Department of Corrections’ pre-sentence investigation report given to the Court
recommended incarceration, noting that the average sentence in Oklahoma for Murder 1 was

32.1 years.?®>

October 1999: Destruction of Evidence by the State While Glossip’s Case is Pending

Despite Glossip’s pending appeals, in October 1999, the Oklahoma County District

Attorney’s Office requested the Oklahoma City Police Department to destroy a box containing

193 Assistant District Attorney Fern Smith informed the Court the agreement was reached with Sneed in 1997.

194 Agreement to Cooperate and Testify Truthfully, May 26, 1998, Defense Exhibit 5.

195 July 20, 1998 Pre-Sentencing Report by Oklahoma Department of Corrections to Judge Freeman, at p. 6, LWW
20956.
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several pieces of evidence collected in the Glossip case.’®® The reason given for the destruction
was “Appeals Exhausted.”*®” The items contained in this box were collected from the various

crime scenes (room 102, Mr. Van Treese’s vehicle):

1% October 28, 1999 Destruction of Evidence Report, Detective J. Hogue; November 10, 1999 OCPD Property
Disposition or Release/DA Returns, Detective J. McNutt [formerly Hogue].
197 ld
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Defense counsel was not notified by the prosecution of this destruction of evidence until
a pre-trial hearing in January 2003.1% No subsequent legal action was taken by defense counsel

or the Court on this issue.

2001: Glossip’s First Trial Vacated

In 2001, the Oklahoma Court of Criminal Appeals unanimously overturned that conviction
on appeal due to ineffective assistance of counsel. One of the main issues noted was the failure
of defense counsel to use the police interrogation videotape of Sneed.®® Specifically, the Court
noted, “This claim is the most egregious of the ineffectiveness claims. Specifically, this subclaim
relates to trial counsel's failure to utilize the videotaped interview of Justin Sneed and his failure
to utilize the record of Sneed's competency evaluation for impeachment purposes.” Oklahoma
County Judge Twyla Gray, who presided over certain post-conviction proceedings after the first
trial and who was the judge who presided over the second trial, also described Glossip’s first trial

as a “travesty.”?®

In 2004, the State retried Glossip and obtained a murder conviction and death sentence.
The State filed a Bill of Particulars and alleged, the existence of two aggravating circumstances:
(1) that the person committed the murder for remuneration or the promise of remuneration or
employed another to commit the murder for remuneration or the promise of remuneration; and
(2) the existence of the probability that the defendant will commit criminal acts of violence that

would constitute a continuing threat to society.?°?

The jury found Glossip guilty of first degree (malice) murder, found the existence of the
murder for remuneration (murder for hire) aggravating circumstance, and set punishment at
death. Judge Gray formally sentenced Glossip in accordance with the jury verdict on August 27,

2004.

198 January 16, 2003 Pre-Trial Motions Hearing at p. 23:11-25.

199 Glossip v. State, 2001 OK CR 21, 29 P.3d 597, 600 note 3 (Okla. Crim. App. 2001).

200 Trial 2 Transcript, Vol. 16, at p. 12:7-12; See Glossip v. State, 2001 OK CR 21, 29 P.3d 597.
201 e 21 0.5.2001, §701.12(3) and (7).
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In 2007, Glossip’s conviction was affirmed by the Oklahoma Court of Criminal Appeals in
a 3-2 decision.?? Glossip subsequently filed various requests for state and federal post-
conviction relief, which were denied. In 2014, Glossip appeared before the Oklahoma Pardon
and Parole Board seeking clemency, which was denied.?®® In the twenty minutes allotted for
Glossip to appear before the Pardon and Parole Board, board member Pattye High asked the

most questions (24 cross-examination type questions about his after-the-fact conduct).?%*

Glossip has been incarcerated since January 9, 1997. He has had three executions set and
then stayed. He is currently housed on death row’s H-unit at the Oklahoma State Penitentiary in

McAlester, Oklahoma. Glossip has maintained his innocence throughout.

VI. The State’s Destruction Of Key Evidence Before Glossip’s Second Capital Murder
Trial Demonstrates A Breakdown Of Our Criminal Justice System

In 1999, before Glossip was re-tried in his capital murder case, the State destroyed an
entire box of key evidence it had in its possession, custody, and control.?%> This fact, however,
did nothing to dissuade the State from moving forward with a death penalty case in 2004. The
State’s theory was that Glossip was embezzling and thus had Mr. Van Treese killed before he
could fire Glossip. Yet, critical financial books and records needed to disprove this motive were
in the box of evidence that the State destroyed. This loss or destruction of evidence appears to
be so critical to the Defense as to cast serious doubt as to the fundamental fairness of the criminal

trial against Glossip.

202 Glossip v. State, 157 P.3d 143 (Okla. Crim. App. 2007).

203 Before Glossip’s clemency denial, former Bob Macy prosecutor, Patricia “Pattye” High, who was an Oklahoma
County prosecutor at the time of Glossip’s convictions and tried cases with the prosecutor on Glossip’s case, Connie
Smothermon, took the lead cross-examining Glossip at the Clemency hearing. May 2022 Reed Smith Interview of C.
Smothermon. For more details, see Section XXII.

204 Glossip’s Clemency Hearing, Transcript Part 4, at pp. 3-8 (October 24, 2014).

205 October 28, 1999 Police Report of J. Hogue; October 27, 1999 DA Returns Form; OCPD Property Disposition or
Release / DA Returns card, November 10, 1999 listing 10 items: “1. Roll of duct tape, 2. Duct tape, 3. Envelope w/
note, 4. Glasses, 5. Bag w wallet, keys, knifes [sic], 6. Shower curtain, 7. White box w/ papers, 8. Deposit book, 9. 2
receipt books, 10. Plexi-glass.” The 10t item, Plexiglass, is also listed on a separate form that retired Master Sargent
O’Leary did not recognize as a police form but one used by the District Attorney’s Office. October 27, 1999 ltems
Returned to OCPD; May 2022 Reed Smith Interview of Former Officer M. O’Leary.
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Perhaps equally as troubling is that neither the defense counsel, the Court, nor any
subsequent appellate counsel took any legal action to rectify this egregious error by the State.?%¢
According to Former District Attorney Gary Ackley, the Oklahoma County District Attorney’s
Office had a long-standing agreement with the Oklahoma City Police Department since the 1990s
to never destroy evidence in a capital murder case.??’ In light of this longstanding agreement, it
is even more concerning that multiple prosecutors from the District Attorney’s Office, including
Fern Smith and Connie Smothermon,?°® were aware of this destruction of evidence and neither
appear to have investigated or determined how this destruction happened. This represents a

complete breakdown in our criminal justice system.

Detective Janet Hogue, a 28-year veteran of the Oklahoma City Police Department,
documented the State’s destruction of evidence in a 1999 police report.?® A recent interview

revealed the following:21°

Question: Do you find it concerning at all that an ADA told you to
destroy a box of evidence when the case was still ongoing?

Detective Janet Hogue: Unfortunately | do.

Based on this and other information obtained through this investigation, the State’s
destruction was not merely an accident (e.g., a case of grabbing the wrong box). The State, as
memorialized by multiple documents from both the Oklahoma County District Attorney’s Office
211

and the Oklahoma County Police Department, expressly intended to destroy this evidence.

According to Detective Hogue, “the only time that we destroyed evidence is when the District

206 The fact that defense counsel did not do all they could to raise this issue either before trial, during trial, or on
appeal does not excuse the State’s destruction.

207 June 2022 Reed Smith Interview of Former Assistant District Attorney Gary Ackley.

208 See, e.g., January 16, 2003 Motions Hearing at pp. 23-26 (Fern Smith informing the Court and defense counsel of
the destruction of the evidence); see also October 29, 2003 email from Assistant District Attorney Connie
Smothermon to then-defense counsel for Glossip (Smothermon states “I am not aware of any policy authorizing the
destruction of evidence from our office.”) We have not seen any evidence to suggest that Ackley was aware of the
destruction of evidence before Glossip’s retrial. As he indicated, he came on to assist Connie Smothermon shortly
before the trial was set to begin. June 2022 Reed Smith Interview of G. Ackley.

209 October 28, 1999 Police Report of J. Hogue.

210 April 2022 Reed Smith Interview of Former Detective J. Hogue.

211 October 27 1999 DA Returns Form; October 28, 1999 OCPD Evidence/Property Booking Form; October 28, 1999
Police Report of J. Hogue; OCPD Property Disposition or Release / DA Returns card, November 10, 1999.
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Attorney's office, now this is homicide only. When the District Attorney's Office advised that the

evidence is ready for destruction.”?!?

212 April 2022 Reed Smith Interview of Former Detective J. Hogue.
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Based on interviews with multiple law enforcement officers (current and former), the

protocol adhered to by the Oklahoma City Police Department for homicide cases was generally

213

to retain evidence indefinitely. However, Detective Hogue confirmed that, if the District

Attorney’s Office instructed the police to destroy evidence, the police would carry out that

instruction.?14

Question: And so even though it's a homicide case and a death
penalty case, if the DA says destroy it, you follow the orders and
submit it for destruction. Is that fair?

Detective Hogue: That was the way it was in 1999. If the DA’s office
called you over and said this is for destruction, you say okay. You
make a list and you take it over to the property room for
destruction.

Question: Okay, so basically the DA’s office has the final
determination to destroy the evidence and the police just kind of
carry out their instructions. Is that fair?

Detective Hogue: That back then, that was correct.?®®

Giving the State the benefit of the doubt, and assuming the State did not have mal-intent,
the State should not be absolved from how grave of an error this is. In a 2003 pre-trial hearing
on an unrelated motion in the Glossip case, Oklahoma County Court Judge Gray observed
generally that “there are mistakes that are so serious that they cannot be cured by a simple
admonishment to the jury.”?'® The State’s destruction of evidence is such a mistake, and

inexcusable in a capital murder case.

The box that the State destroyed in 1999 contained 8 key pieces of evidence (collected
from two different crime scenes — room 102 and Mr. Van Treese’s vehicle). These items notably

had material significance to Glossip’s case and his defense against the State’s claims. 2t The

213 May 2022 Reed Smith Interview of Former Officer M. O’Leary; see also May 2022 Reed Smith Interview of Former
Lieutenant B. Horn. Detective John Fiely also confirmed that police protocol is to keep evidence in a homicide case
“forever.” April 2022 Reed Smith Interview of Detective J. Fiely.

214 April 2022 Reed Smith Interview of Former Detective J. Hogue. Detective Hogue later added “And you just didn't
question them [District Attorney’s Office] back then, you know. When they say the appeals have run out and it
needs to go for destruction, then that's what you did.” /d.

215 April 2022 Reed Smith Interview of Former Detective Hogue.

216 January 10, 2003 Pre-Trial Motions Hearing, 20:5-13.

217 |t might be asserted that there is no prejudice because these materials were available before Glossip’s first trial,
but any such assertion would be inappropriate given the fact that it was determined that Glossip’s defense in the
first trial was so ineffective that it warranted a new trial. This also does not account for advancements in DNA and
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State alleged that Glossip committed the murder for hire (via Sneed) because he was embezzling
from the motel. Yet the State destroyed the very financial records (deposit book and receipt
logs) that Glossip would need to definitively disprove there was embezzlement. These were
handwritten accounting log books that were maintained by Mr. Van Treese himself and kept in
his vehicle. This loss or destruction of evidence appears to be so critical to the Defense as to

make the subsequent criminal trial against Glossip fundamentally unfair.

Item Location Relevance to Case

Destroyed?'®  Where

Found

1. Oneroll | Room 102 | Sneed told Detectives that Glossip helped him hang the
of duct

tape shower curtain with duct tape over room 102’s window.

Though police in 1997 found no fingerprints at the scene
visible to the naked eye, Glossip had the right to
independently examine and test for additional suspects who
may have been involved. Further, with advances in
fingerprint analysis/technology, prints not visible in 1997 can
now be detected and may have been detected before the re-

trial in 2004.

These items were also not tested for DNA in 1997. DNA

technology has advanced substantially since 1997 (as

Oklahoma recognizes by statute),?'® and DNA testing could

other forensic testing which under Oklahoma law, Glossip would qualify under, to re-test evidence post-conviction.
See Oklahoma Title 22 Section 1373”

218 October 28, 1999 Police Report of J. Hogue; OCPD Property Disposition or Release / DA Returns card, November
10, 1999.

213 Oklahoma statute recognizes there have been substantial improvements in DNA and other technology, and
provides for the opportunity to subsequent test to certain eligible individuals. Oklahoma Title 22 Section 1373 is
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Item Location Relevance to Case

Destroyed?'®  Where

Found

reveal the DNA of another suspect. For example, the suspect

might have torn the duct tape with their teeth, leaving behind

DNA evidence.
2. Duct Room 102 | Sneed told Detectives that Glossip helped him hang the
t
ape shower curtain with this duct tape over room 102’s window.
Though police in 1997 found no fingerprints at the scene
visible to the naked eye, Glossip had the right to
independently examine and test.  With advances in
fingerprint analysis/technology, prints not visible in 1997 can
now be detected.
3. One Vehicle Due to the police’s vague description of this evidence,
| . .
\i/r;;/: ope Glossip’s defense counsel would have had to view the actual
note evidence to determine its utility. The State’s destruction of

this evidence deprived the defense from information kept by

Mr. Van Treese.

It seems highly probable that the destroyed “envelope
w/note” was the envelope which contained the money Sneed
said he took from underneath the seat in Mr. Van Treese’s
car. This envelope would show exactly how much money Mr.

Van Treese collected the night of his murder.

known as the Postconviction DNA Act (“PDNA”) and details the eligibility and procedures for DNA testing post-
conviction. The PDNA went into effect November 1, 2013.
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Item Location Relevance to Case

Destroyed?'®  Where

Found

The State asserted that amount to be $4,000 in order for
Sneed’s story to withstand scrutiny. The evidence uncovered
in this investigation demonstrates Sneed took far less than
$4,000, but the destroyed evidence would provide the most

definitive proof.22°

4. Bag with | Room 102 | Sneed told Detectives that Glossip pulled out the wallet and
wallet,
knives,
keys

took a $100 bill. 22 Police did not test for any fingerprints.??2

Glossip could have tested the wallet to aid in his defense and

cast doubt on Sneed’s claims.

If the wallet did not have Glossip’s prints, but only had
Sneed’s prints, then that would further disprove Sneed’s

claims.

At trial, Detective Bemo acknowledged that they never had
the wallet tested and if Sneed had said something sooner

about the wallet, then they would have tested it for Glossip’s

220 The motel daily reports from January 1-6, 1997 showed a total of $3100.69 collected by the motel - 252.24
(amount of payments made with credit cards) = $2848. 45 which would represent the total amount of cash picked
up by Mr. Van Treese. See Section X.A. for the complete analysis.

221 Trial 2 Testimony of J. Sneed, Vol. 12 at pp. 123:22-124:3.

222 Trjal 2 Testimony of B. Bemo, Vol. 14 at pp. 77:5-78:1.
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Item Location Relevance to Case

Destroyed?'®  Where

Found

fingerprints.??> However, by 1999, the State had destroyed it

and it could not be tested.

5. White Room 102 | Sneed told Detectives that Glossip helped him hang the
shower

. shower curtain over room 102’s window.224
curtain

Though police in 1997 found no fingerprints at the scene
visible to the naked eye, Glossip had the right to
independently examine and test.  With advances in
fingerprint analysis/technology, prints not visible in 1999 can

now be detected.??> Oklahoma statute provides this right.

For example, it could show that others (not Glossip) might
have been involved in the murder, or if only Sneed’s prints

were found, that fact would not support Sneed’s claims.

6. White Vehicle Due to the police’s vague description of this evidence,
box with

papers Glossip’s defense counsel would have had to view the actual

evidence to determine its utility. The police must have
thought it had relevance given they decided to collect these
papers, even though they returned most everything else from

the vehicle back to the family.?2°

23 d. at 77:5-78:1.

224 5need later testified in Trial 1 and Trial 2 that he taped up the shower curtain on his own. He later stated in an
interview from 2016 that he taped up the shower curtain on his own, but did so under Glossip’s guidance. See
Section XVIII. for a discussion of these inconsistencies and issues with Sneed’s inconsistent testimony in general.

225 see https://www.horiba.com/int/scientific/applications/others/pages/latent-fingerprint-detection/.

226 5ee Section VIII.B.2. for more information on the premature release of evidence by police.
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Item Location Relevance to Case

Destroyed?'®  Where

Found

The State’s motive theory included Ms. Van Treese testifying
to shortages for the year exceeding $6,000, and ascribed

these shortages to theft by Mr. Glossip.

Since Mr. Van Treese kept many of his financial records and
cash in his vehicle, it is highly probable these “papers” were
relevant financial records. The State’s destruction of this
evidence deprived the defense from information kept by Mr.

Van Treese made relevant by the State’s motive theories.

7. One Vehicle The State’s theory was Glossip’s primary motive for murder
Szgisn was his embezzlement from the motel and fear he was going
to be fired.
This deposit book contained the motel’s financial records
(i.e., evidence regarding the cash given to Mr. Van Treese by
Glossip) — precisely the evidence Glossip would need to
disprove the State’s claim of embezzlement and motive for
murder.
8. Two Vehicle These receipt books contained the expenses of the motel
Lic;ist (i.e., cash legitimately going out). Glossip would need this

information to disprove the State’s claim of

shortages/embezzlement and the motive for murder.
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The State listed the reason for the destruction as “Appeals Exhausted.”??” But Glossip’s

appeals were far from exhausted in October and November of 1999.228

On February 1, 1999, Glossip perfected the appeal of his conviction to the Oklahoma
Court of Criminal Appeals. On April 17, 2000, Glossip filed his initial brief, and on July 17, 2001,
the Oklahoma Court of Criminal Appeals reversed the conviction and remanded Glossip’s case

for a new trial. By this time, the box of evidence was long destroyed.

Anyone familiar with the Glossip case, let alone a homicide case in general, should have
known that appeals could not and were not exhausted a mere two years after the crime was
committed. The crime origination date can be determined by the police case number referenced
in Detective Hogue’s report: CRF97-2261, which signifies the case was opened in 1997. Itis clear
that Detective Hogue, a 28-year veteran police officer, was aware of the CRF97-2261 original case
number as she wrote it on the DA Returns/OCPD Evidence Booking Form and listed the date of

the crime (January 7, 1997):2%°

227 October 27, 1999 DA Returns Form; OCPD Property Disposition or Release / DA Returns card, November 10, 1999
listing 10 items: “1. Roll of duct tape, 2. Duct tape, 3. Envelope w/ note, 4. Glasses, 5. Bag w wallet, keys, knifes [sic],
6. Shower curtain, 7. White box w/ papers, 8. Deposit book, 9. 2 receipt books, 10. Plexi-glass.”

228 Glossip v. State, 2001 OK CR 21, 29 P.3d 597 (OCCA 2001).

229 October 28, 1999 DA Returns Form OCPD Evidence/Property Booking Form.
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Detective Hogue also documented this January 7, 1997 crime date in her police report:23°

Even more puzzling is that a new case number (99-095391) was created “solely for this
destruction of this box of evidence,” when the typical protocol would have been to use the
original case number (CRF97-2261).%3! Upon a recent search of the Oklahoma City Police records
database, Detective Fiely determined that case number 99-095391 had no other associated
reports in the police database.?®? Detective Hogue herself stated that the evidence should have
been attached to the original 1997 Van Treese case humber.?3® Retired police officer Master
Sargent Michael O’Leary, an Auditor and Inspector of the Oklahoma City Police Department’s

Property Management Unit for ten years, also was puzzled why a new case number was created

230 October 28, 1999 Police Report of J. Hogue.

21 April 2022 Reed Smith Interview of Detective J. Fiely. Detective Fiely, currently a larceny detective for the
Oklahoma City Police Department, previously worked in the Oklahoma City Police lab, processing crime scenes, and
was the first Technical Investigation Officer to begin processing the Room 102 crime scene in January 1997.

232 ld

233 /d
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234

for the destruction instead of using the original 1997 homicide case number. Detective John

Fiely shared this confusion.?3>

Detective Hogue recounted that she would have received a call to go pick up the evidence
from the District Attorney’s Office and submit the request for destruction.?3¢ While she did not
recall specifically who gave her this instruction, she was clear that the instruction to destroy

evidence came from the District Attorney’s Office.?®”

Former District Attorney Gary Ackley explained that, prior to the very last few weeks in
1999, evidence at the District Attorney’s Office was stored in the locked office of the individual
attorney assigned to the case.?3® In 2000, the District Attorney’s Office created a separate

property room where evidence was stored in ventilated lockers bolted to the floor.?*°

Question: Prior to having lockers in a separate room, if evidence
came to the DA’s office, it would go to the assigned ADA for that
case?

Ackley: Yes.

Question: When the ADA finished with the box of evidence, the
ADA would call the police and ask them to pick it up and the police
would come pick it up —is that fair?

Ackley: Yes.
Due to Detective Hogue receiving a request from the District Attorney’s Office in October
1999, i.e., prior to when the District Attorney’s Office acquired the ventilated lockers, Detective
Hogue would have gone to the individual prosecutor’s office where the box of evidence was being

stored.

Although it is unclear when the actual destruction of evidence took place, the

handwritten property card appears to be indicating that the box should be destroyed on

234 May 2022 Reed Smith Interview of Former Officer M. O’Leary. Officer O’Leary is the same then-patrol officer who
picked up the Sinclair Gas Station videotape on January 8, 1997.

235 April 2022 Reed Smith Interview of Detective J. Fiely.

236 April 2022 Reed Smith Interview of Detective Hogue; see also February 21, 2020 Interview of Janet McNutt
(Hogue).

237 ppril 2022 Reed Smith Interview of Detective J. Hogue.

238 June 2022 Reed Smith Interview of G. Ackley.

239 /d
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November 10, 1999.24° The “B” (pictured below) indicates it was in the second destruction of the

year and could have taken place in late 1999 or early 2000.24!

The handwritten card checking the evidence into the Property Room shows that the box
next to “dispose as authorized by city ordinance” is checked, but the card does not give a citation
to the ordinance authorizing such an action. The versions of the Oklahoma City Municipal Code
in effect in 1999 and also continuing today, including the authorizing statutes, prevent the return
or destruction of property where that property is still “needed to be held as evidence or for any
other purpose in connection with any litigation,” and requires that the Chief of Police apply to
the district court and that a hearing be conducted.?*? But this was not the case with the box of

evidence that was destroyed.

It also raises questions that Detective Hogue was tasked with this destruction request as
(1) she was unaffiliated with the Glossip case and (2) in 1999, her homicide partner was Detective

Bemo,?*3 the lead homicide detective on the Glossip case. We share the below concerns about

240 OCPD Property Disposition or Release / DA Returns card, November 10, 1999.

241 May 2022 Reed Smith Interview of Officer M. O’Leary. In 1999, O’Leary thought that in 1999, the police burned
things marked for destruction in a burn pit.

242 See Oklahoma City Municipal Code § 43-42 (1999), (2019); 11 Okla. Stat. § 34-104(A), (B) (1999) (2012).

243 February 2022 Reed Smith Interview of former Detective J. Hogue.
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the State’s destruction of evidence in a capital murder case, as voiced by the multiple police

officers and former prosecutor spoken to in connection with this investigation:

T “...‘marked for destroy’ by this detective. . .man, that’s some strong words for a

homicide case that was just, what? Two years after that?”2%

' “I'm surprised that they destroyed anything to do with a homicide . . .. | don’t
understand why the DA would say to destroy this..... It's not the way it’s supposed

to be done.”?%

T  “I'm kind of disturbed about the fact that somebody just destroyed something to

do with a homicide case.”24®

1 “I'm going to tell you the truth . . . if there were ongoing appeals, yeah, | see a
problem.”24
' “The Glossip deal horrifies me. | have no idea how something could happen. No

idea why it would happen. In my admittedly faulty recollection, that was well
after we had reemphasized this stuff couldn’t get destroyed.”?4®

It is relevant to note that multiple state courts, including West Virginia, Tennessee,
Alabama, and Alaska, among others, have held as a matter of state constitutional law that the
loss or destruction of evidence critical to the defense does violate due process, even in the
absence of bad faith.?*® “Fairness dictates that when a person’s liberty is at stake, the sole fact

of whether the police or another state official acted in good or bad faith in failing to preserve

244 April 2022 Reed Smith Interview of Detective J. Fiely.

245 May 2022 Reed Smith Interview of Former Officer O’Leary.

246 /d

247 April 2022 Reed Smith Interview of Former Detective J. Hogue.

248 June 2022 Reed Smith Interview of Former Assistant District Attorney Gary Ackley.

2% In Harris v. State, 2019 OK CR 22, 34 (Okla. Crim. App. 2019), the court held that the Defendant failed to show
either (1) that the State permitted the loss or destruction of physical evidence whose exculpatory value was apparent
at the time, or (2) that the State acted in bad faith in permitting the loss or destruction of physical evidence with
even potential value to the defense.” Based on the police report documenting the District Attorney’s request to
destroy the evidence, we believe there is sufficient cause to warrant further investigation by the State to determine
if there was bad faith.
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evidence cannot be determinative of whether the criminal defendant received due process of

law. 250

Glossip did not have any of this evidence for his retrial or any of his post-conviction
efforts. The State deprived him of critical evidence that he would have needed to help disprove
the State’s motive and other claims. In addition, given significant scientific advances in the last
25 years, additional testing could have been performed on several pieces of evidence such as the
shower curtain, the duct tape, and the wallet to determine whether there was another suspect
involved and to test further the veracity of Sneed’s claim that Glossip was involved. Indeed,
Oklahoma law provides for this right to subsequently test. This raises fundamental questions of

fairness that have yet to be addressed by our criminal justice system.

VIl. Detective Bemo’s Questionable Police Tactics Contaminated Sneed’s
Interrogation And Yielded Unreliable Evidence
It is evident from viewing the interrogation of Sneed that Detective Bemo interjected his
opinions early on, contaminating the validity of the statements thereafter given by Sneed. This
is something the jury never was given the opportunity to view as the Sneed interrogation video
was not played in the trial. Had it been played, the jury could have observed the police’s signaling
of information then adopted by Sneed. Multiple jurors expressed that they wished they had seen
the video of Sneed’s interrogation.?®! Former prosecutor Gary Ackley explained that he is “always
concerned about police techniques and how they would be perceived.” His thoughts are
informative on this particular police technique:
Question: What are your thoughts on police techniques in terms
of planting information or feeding the person information instead

of your approach of asking open ended questions to see what they
say?

250 State v. Morales, 232 Conn. 707, 723, 657 A. 2d 585, 593 (1995); see also State v. Ferguson, 2 S. W. 3d 912, 916-
917 (Tenn. 1999); State v. Osakalumi, 194 W. Va. 758, 765-767, 461 S. E. 2d 504, 511-512 (1995); State v. Delisle, 162
Vt. 293, 309, 648 A. 2d 632, 642 (1994); Ex parte Gingo, 605 So. 2d 1237, 1241 (Ala. 1992); Commonwealth v.
Henderson, 411 Mass. 309, 310-311, 582 N. E. 2d 496, 497 (1991); State v. Matafeo, 71 Haw. 183, 186-187, 787 P.
2d 671, 673 (1990); Hammond v. State, 569 A. 2d 81, 87 (Del. 1989); Thorne v. Department of Public Safety, 774 P.
2d 1326, 1330, n. 9 (Alaska 1989).

251 See, e.g., March 2022 Reed Smith Interview of Juror No. 7, April 2022 Reed Smith Interview of Juror No. 1, April
2022 Reed Smith Interview of Juror No. 8, and March 2022 Reed Smith Interview of Juror No. 12.

58



Ackley: It's better avoided — | think there are probably times
when the interviewer has to ask pointed or detailed questions but
it’s certainly better avoided.

Question: The reason why you try to avoid them is because you
don’t want to taint the information or even inadvertently signal to
the person of some piece of information you want to get back
from them?

Ackley: Yes. And | also want to make sure the information came
from the interview subject not the police.?*?

Before Sneed ever implicated Glossip as being involved, Detective Bemo interjected his
view that Sneed did not do this alone, that he could help myself, that Glossip was arrested, and
that Glossip was blaming Sneed for the murder.?®®> Within the first 20 minutes of the
interrogation, detectives had dropped Glossip’s name six times. No other specific individual’s

name was mentioned by police to Sneed before he confessed.

It is hard to imagine any reasonable person facing a first degree murder charge not taking
this life line signaled by police, even if it meant adopting an untruthful narrative. In fact, Sneed

himself asked at the end of the interrogation:>>*

This contamination by the police thus raises serious doubts about the reliability of Sneed’s
statements that Glossip was involved in the murder. Since Sneed’s testimony was the sole
evidence that Glossip planned the murder and hired Sneed to carry it out, Glossip’s conviction

appears to be significantly tainted.

252 June 2022 Interview of Former Assistant District Attorney Gary Ackley.
253 January 14, 1997 Police Interrogation of J. Sneed at pp. 17, 19, 21.
254 Id. at 72:5-6.
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Detective Bemo was one of the lead detectives investigating the murder of Mr. Van
Treese. By then he was a 28-year veteran of the Oklahoma City Police Department. Detective
Bemo retired in 2000 after over 30 years of service.?>® Early on in the Van Treese murder
investigation, Detective Bemo became convinced that Glossip was involved in the murder as a
principal and the actual mastermind. This tunnel vision contoured the entire investigation,
including the interrogation of Sneed. Detective Bemo later described Sneed as “fairly easy to

break down.”?>®

A leading expert in police interrogation practices observed that Detectives Bemo’s and
Cook’s “presumption of Richard Glossip’s guilt was premature because they possessed no
independent evidence to support it. Substantial social science research has demonstrated that
a behavioral presumption of guilt leads to tunnel vision, confirmation bias, and investigative bias
among police investigators, who, as a result, often end up eliciting unreliable case
information.”?*” Dr. Leo further explained that, when investigators arrive at such a premature
presumption of guilt, instead of seeking to “even-handedly collect factual information and
objectively investigate a case . . . they seek to build a case against an individual whose guilt they
assume a fortiori.”?*® It is our assessment, based on the evidence, that this is what happened
here, which led the police to focus solely on Glossip to the detriment of the broader police

investigation.

255 Trial 2 Testimony of B. Bemo, Vol. 14, 48:1, 19; Judy Kuhlman, Officers Honored for Service Camaraderie, Love of
Work Make Time Fly, Daily Oklahoman (July 17, 1999).

256 Radical Media Interview with B. Bemo at p. 18 (July 26, 2016).

257 Appendix 2, Report of Dr. Richard A. Leo, Ph.D., J.D., Justice Research & Consulting, Inc. (May 25, 2022) (“Leo
Report”).

258 /d
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A. The Police’s Hypothesis Included Glossip Before Even Speaking With
Sneed

Detective Bemo honed in on Glossip as a suspect from the beginning. Police
documentation shows that only hours after finding the body and talking to only a handful of
witnesses (not even the actual killer, Justin Sneed), Bemo had formulated the hypothesis that

Glossip was involved in the murder.

In his police report, Detective Bemo detailed the reasoning for the police zeroing in on

Glossip as a suspect involved in the murder:2>°

In Detective Bemo’s first interrogation of Glossip, he informed Glossip of his hypothesis. This was

only hours after Detective Bemo himself had been called to the scene.

259 March 18, 1997 Police Report of B. Bemo at p. 1.
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260

Detective Bemo went on to say that “the first one that comes forward is the one that’s
gonna be helping himself. If you didn’t do, if you didn’t do the actual deed, buddy, then you don’t
have anything to worry about.”?®' During this interrogation, Glossip did tell Detectives he had a
“hunch” that Sneed did it although he was not 100% certain.?®> Detective Bemo’s hypothesis

that Glossip was involved remained unchanged.

Detectives arranged for surveillance to begin on Glossip at 8 a.m. on January 9, 1997.263

Detective Bemo detailed in his report his hypothesis of Glossip being a principal in the murder:

The fact that Glossip had made several conflicting statements to
investigators during his first interview, lead [sic] us to believe he
was a principle [sic] in this homicide investigation. Further,
investigators had been informed that Glossip was not only
attempting to sell some of his possessions off, but was packing his
remaining belongings to leave the state. Investigators believed if
Glossip was released, he would leave the state to avoid

260 January 8, 1997 Police Interrogation Transcript of R. Glossip at p. 63:7-25.

261 1d. at 64:5-10.

262 1d. at 64:11-16.

263 March 18, 1997 Police Report of B. Bemo at p. 2; Trial 2 Testimony of D. Mauck, Vol. 12 at p. 6:18-25. Mauck
testified that homicide detectives requested him and his partner at “either like 10, 11 on the 8" or 12 or 1:00 on the
9t some time in the early morning hours of the 9% or late hours of the 8".” Trial 2 Testimony of D. Mauck, Vol. 12
atp. 14:1-3.
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prosecution. It was also considered that investigators had enough
probable cause to put Richard Glossip in jail.2%*

as follows:2%°

IlI

But the Oklahoma uniform jury instruction defines “principa

It should be noted that other witnesses also made conflicting statements,?®® including
Sneed.?®’ Yet, this did not appear to cause the police to be suspicious of any of these other
witnesses. Detective Bemo’s premature presumption of Glossip’s guilt led to “tunnel vision,
confirmation bias, and investigative bias” and appears to have “elicitfed] unreliable case

information.” 268

To be clear, Detective Bemo’s consideration of Glossip as a person of interest was not
unreasonable due to Glossip’s own behavior after the murder. The flaw, however, was that
Detective Bemo concluded (on January 8) that it was solely Glossip and Sneed, and in turn
narrowly focused and shaped the police investigation to fit only that hypothesis. That is,
Detective Bemo did not appear to remain open to considering other possibilities including that

Sneed did it on his own. In fact, the physical evidence supports a robbery gone bad conclusion

264 Id

265 Oklahoma Uniform Jury Instructions, Criminal, 2-6, available at http://okcca.net/ouji-cr/2-6/, last visited June 3,
2022.

266 see Appendix 7 for a more detailed analysis of this inconsistent treatment by police.

267 Appendix 2, Dr. Leo Report, at pp. 13-15.

268 Id. at 6.
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and Sneed most likely committing the murder by himself.?®® Detective Bemo years later
explained that he did not think Sneed intended to kill Mr. Van Treese?’? but seemingly would not
entertain that possibility during the police investigation and instead held fast to his prematurely

shaped belief that Glossip was involved.
B. Detective Bemo’s Apparent Bias Against Glossip

Two contributing factors as to why Bemo focused on Glossip may have been that: (1)
Detective Bemo had a prior encounter with Glossip and (2) Detective Bemo did not like Glossip’s

attitude.

Glossip asserts that he previously complained about Detective Bemo to a supervisor when
Glossip was the manager of the Grand Continental Motel and before going to work at the Best
Budget Inn for Mr. Van Treese. Glossip reported that the Grand Continental’s owner, Troy
Nichols, had legal troubles and asked Glossip to set up a corporation with Glossip as the principal.
Mr. Nichols proceeded to forge checks from the motel using Glossip’s name, and Glossip needed
to file a police report. According to Glossip, Detective Bemo was assigned the case, and failed to
follow through in submitting a report in a timely manner. Glossip complained to Detective
Bemo’s supervisor.2’t Through our investigation, we were able to corroborate part of Glossip’s
story by confirming through the Oklahoma Secretary of State that Glossip’s name was listed as

the principal for the Grand Continental Corporation.

269 See Sections VIII. and IX. detailing the numerous police investigation deficiencies.

270 Detective Bemo stated that Sneed “probably got a little carried away because he was mad because he got hit.
And ... before it was uh, too la — | mean, he ended up killing Barry and didn't, | don't know that he intended to, but
he did. He beat him pretty good, so.” Radical Media Interview with B. Bemo at p. 8 (July 26, 2016).

271 April 2022 Reed Smith Interview of Richard Glossip.
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This incident, if true, may have clouded Detective Bemo’s views about Glossip. Indeed, in
a 2017 interview, Detective Bemo described Glossip as “very arrogant and very cocky . . .. He was
one of those guys that really irritates you, you know, with his comebacks and with what he was
saying, and that’s why | would get in his face sometimes with, ‘I'll tell you what, buddy.””?”2
Detective Bemo informed Glossip (before locating and interrogating Sneed) that Glossip had
“seen the last free air that he’ll ever breathe when we locked him up.”?’® In contrast, Detective
Bemo determined, based off of one interview of Sneed, that Sneed was “just not smart enough

to, to have murder in his heart, necessarily”:>’4

272 Radical Media Interview with B. Bemo at p. 29 (July 26, 2016).
273 14 at 15 (July 26, 2016).
274 ld
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Detective Bemo declined to respond to our multiple requests for an interview.

C. Detective Bemo Employed Questionable Tactics In The Barry Van Treese
Case

Detective Bemo testified in Glossip’s retrial about his first interrogation of Glossip. When
asked, “Did you make it clear to him that you thought in that interview that Justin Sneed was
involved?” he replied, “I may have.”?”> Further, when asked, “Do you recall telling him expressly
in that statement that the first one who came forward would get the deal? Do you remember
that statement being made to him?” he answered, “Yes.”?’® As illustrated in the excerpts of
Sneed’s police interrogation below, Detective Bemo employed the same tactic with Sneed —
implicating Glossip before Sneed even mentioned him or provided any information at all about

the murder, contaminating the information obtained from Sneed.

1. Detective Bemo Contaminated The Investigation By Signaling To
Sneed That He Should Implicate Glossip In The Murder

Detective Bemo contaminated Sneed’s statements and his later testimony by appearing
to signal to Sneed and scripting Sneed’s confession to include Glossip’s involvement. When Bemo
interrogated Sneed, he began by telling Sneed that the police knew someone else was involved.
Bemo then proceeded to mention only one specific name: Glossip. Once more, before Sneed
confessed or mentioned anyone else as being involved, Bemo and his partner, Detective Cook,

interjected Glossip’s name or intimated that Glossip was somehow involved six times:?”’

One.278

275 Trial 2 Testimony of B. Bemo, Vol. 14 at p. 59:18-21.

276 Id. at. 60: 1-4.

277 January 14, 1997 Police Interrogation Transcript of J. Sneed at pp. 17-21.
278 |d. at 17:9-18.
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Two.279

Three:22°

279 |d. at 17:19-25.
280 /d. at 19:1-6.
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Four:28!

Five:282

281 d. at 19:7-10.
282 |d. at 19:11-19.
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Six.283

As Dr. Leo explains, “Detectives Bemo and Cook presumed the guilt of Richard Glossip in
the murder of Mr. Van Treese, and set out to prove it by pressuring and persuading Justin Sneed
to name Richard Glossip as his accomplice and the mastermind of the homicide.”?®*

2. Bemo Scripted Sneed’s Statements Through Leading Questions,
Played One Suspect Off The Other, And Used Minimization,

Implying That The Culpability And Punishment Would Be
Lessened If Sneed Were To Implicate Glossip

Detective Bemo used several high-risk investigative techniques contrary to eliciting
truthful and reliable evidence. That is, Detective Bemo appears to have scripted Sneed’s
testimony by suggesting facts that Sneed had not stated first, and in some cases, that no one had
stated. Detective Bemo, by mentioning only Glossip early on in the interrogation, signaled to

Sneed that is who he wanted him to implicate.

283 Id. at 21:11-109.

284 Appendix 2, Dr. Leo Report, at p. 6. Dr. Leo also prepared an expert report that was filed with the federal court
in Glossip’s habeas petition, stating that “[t]he suggestion that Richard Glossip was involved in the homicide of Barry
Van Treese first came from investigators Bemo and Cook, not Justin Sneed. The investigators feed Justin Sneed their
theory that Richard Glossip was the mastermind of this homicide, and they repeatedly tell him that Richard Glossip
was putting the crime on him.” Dr. Richard A. Leo, Ph.D., J.D., Justice Research & Consulting, Inc., Section 11I(3) (Sept.
9, 2015).
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The brief lapse of time in the interrogation when Detective Bemo first inserts Glossip’s
name (depicted in the chart below) appears to have scripted Sneed to that narrative. Within the
first 5 minutes, Glossip was mentioned, and before 20 minutes with Sneed had transpired,

Glossip was mentioned eight times. It is hard to imagine any individual facing a first degree

murder charge not taking this life line given by the police and implicating someone else.

Time Stamp on Page of Time Elapsed in Statement
Video Transcript?®® Interrogation
10:45 2 0:00 Start of interrogation
15:29 7 4:44 First mention of “Glossip”
19:26 12 8:41 Second mention — “Rich”
23:35 17 12:50 Third mention — “You know Rich

is under arrest, don’t you?”

24:36 18 13:51 Fourth mention
24:42 18 13:57 Fifth mention
25:05 19 14:20 Sixth mention
25:13 19 14:28 Seventh mention
27:50 21 17:05 Eighth mention

This early on contamination tends to show that the interrogation of Sneed was not
designed to gather information as to what in fact happened. Rather, its purpose was to confirm
a specific and already-formed hypothesis to implicate Glossip. Detective Bemo did not allow
Sneed to relay what in fact happened because he contaminated the interrogation with
information that he signaled was important for Sneed to help himself. “Police interrogation

contamination refers to the leaking or disclosing of non-public facts or crime scene details to a

285 January 14, 1997 Police Interrogation of J. Sneed.
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suspect, and police interrogation scripting refers to pressuring and/or persuading the suspect to
adopt the police narrative of the how and why the crime occurred.”?® If the police wanted to
gather information from Sneed, they would not have mentioned anyone’s name or told him that
Glossip was arrested, or that Glossip was blaming him the worst. Instead, they would have used
open-ended questions not specific to another individual (e.g., state that they know somebody

else is involved — tell us who that person is).

Former Assistant District Attorney Gary Ackley explained that his preference when
interviewing a witness was to use open-ended questions. “In my mind you should always want
to ask open-ended questions — get the story their way. Keeping in mind that many times the
blood unvarnished truth in the vocabulary of the witness is far better than and far more

convincing than the way | would think of.”28’
The “clear message” of the interrogation techniques used by Detective Bemo is that:
(1) there is strong evidence linking Sneed to the murder of Mr. Van Treese;

(2) the detectives believe that Sneed did not commit the murder alone, but with

Richard Glossip;

(3) if he fails to implicate Glossip in the murder, Sneed will received all the

punishment that is to be doled out for this murder;
(4) Glossip is putting the primary blame for the murder onto Sneed;

(5) the way for Sneed to minimize some of his legal culpability and the
consequences he faces is to implicate and shift the primary blame for the murder

onto Glossip; and

(6) and that if Sneed minimizes his intent and role in the crime, the detectives will

relay this information to the district attorney.?®®

286 Appendix 2, Dr. Leo Report, at p. 11.

287 June 2022 Reed Smith Interview of Former District Attorney Gary Ackley. Ackley also noted that he was “always
concerned how Bemo came off to the jurors and the court” because of his size (6’3, approximately 260 Ibs.) and that
“he’s a commanding figure. Always concerned that he came off as surly, gruff, and intimidating.”

288 Id. at 10.
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Detective Bemo also interrogated Sneed by playing him off of Glossip’s alleged
statements,?° and suggested to Sneed that his blameworthiness and potential consequences
would go down if he provided the information Detective Bemo was seeking about Glossip. In
fact, immediately after asking Sneed if he understood the Miranda warning that was just read

and asking if he wanted to talk to them, Detective Bemo interjected: 2°°

When Sneed started to explain something about his brother, Wes Taylor, trying to set up

arobbery, Detectives Bemo and Cook cut him off and steered the conversation back to Glossip.?**

Not only does the interrogation itself illustrate Detective Bemo’s injecting Glossip as being

involved in the homicide, but Detective Bemo admitted to doing so under oath:

29 Many of the statements Detective Bemo used to elicit testimony from Sneed were outright lies, including
Detective Bemo's statement that Sneed came to Glossip with the idea to rob and kill Mr. Van Treese and split up any
money they got.

2% January 14, 1997 Police Interrogation of J. Sneed at pp. 5:1-6:1.

21 Id, at 18:1-20:10.
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Q. At the beginning of that interview with Justin Sneed, did you tell
him that you had some things that you wanted him to listen to
before you said anything to him?

A. Yes.

Q. And didn't you tell him specifically that you knew that this crime
was committed by more than just himself?

A. Yes.

Q. And you told him that you personally did not think that he was
the only one involved in this homicide?

A. That’s correct.

Q. Inthisinterview before—or at least at some point in time before
the end of the interview, you told him that Mr. Glossip was under
arrest?2%?

A. Yes, | did.

Q. And you also told him that Mr. Glossip was the one who was
laying it on him the heaviest as far as pointing the finger at Justin
Sneed who committed the homicide?

A. Yes, | did.?*3

According to Dr. Leo, this is called, “playing one against the other” and it is a coercive
tactic that can risk obtaining false information. “The use of minimization via the technique of
‘playing one against the other’ and the use of implied promises of leniency are considered
7294

psychologically coercive and increase the risk of eliciting false and unreliable information.

This combined use of scripting Sneed’s testimony by naming Glossip, playing one suspect against

292 Glossip’s defense counsel’s question here is inaccurate, as Detective Bemo told Sneed that Glossip was arrested
at the beginning of the interrogation, before Sneed had implicated himself or Glossip in the murder. Defense
counsel failed to point this out, and also failed to play the videotaped interview for the jury, which would have
demonstrated that Detective Bemo contaminated the interrogation by naming Glossip six times, signaling to Sneed
that he should implicate Glossip. Notably, multiple jurors from the retrial expressed that they would have wanted
to see the Sneed interrogation video. Further, the science on police interrogation and false confessions and
accusations was “long-standing, well-established and generally accepted in the social scientific community in 2004 .
.. [and] [nJumerous interrogation/false confession experts were available to consult with Mr. Glossip’s defense
counsel, and/or testify on behalf of, Mr. Glossip at the time of his trial in 2004.” Appendix 2, Dr. Leo Report, at pp.
15-16.

293 Trjal 2 Testimony of B. Bemo, Vol. 14, at p. 70:7-24.

294 Appendix 2, Dr. Leo Report, at p. 11.
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the other, and minimizing culpability “are considered psychologically coercive and increase the

risk of eliciting false and unreliable information.”?%

D. Criminal Justice Organizations Are Currently Re-Evaluating These
Traditional Methods Of Police Interrogation As Producing Unreliable
Information

It should also be noted that the interrogation methods used by Detective Bemo in the
1990s — including pressure, trickery, and outright lies — are hallmarks of the Reid technique,
which is being increasingly discredited as an effective interrogation technique within law
enforcement, as it tends to produce a high percentage of false confessions.?’® Based on Detective
Bemo’s use of these techniques and his contamination of Sneed’s interrogation, little credibility
can be ascribed to Sneed’s statements about Glossip’s involvement in the murder. According to
Dr. Leo, Sneed’s “implication of Richard Glossip in the murder of Barry Van Treese during his
interrogation by Detectives Bemo and Cook contains no indicia of reliability and several indicia
of unreliability; in my professional opinion, Justin Sneed’s uncorroborated confession statement

is not a trustworthy piece of evidence against Richard Glossip.”%%”

E. Subsequent Statements By Detective Bemo Reveal He Did Not Believe
Sneed Intended To Murder Mr. Van Treese

During a 2017 interview, Detective Bemo stated that Sneed “ended up killing Barry, and
didn’t, | don’t know that he intended to, but he did.”?®® This and other statements Detective
Bemo made cast doubt on the police’s — and later the State’s — theory of the case; that is, that
Glossip masterminded this murder for hire and Sneed carried out Glossip’s wishes. For example,
Detective Bemo stated that the motive was robbery and that Sneed “probably got a little carried

away because he was mad because he got hit.”?*® These statements contradict Detective Bemo’s

295 /d

2% See Eli Hager, The Seismic Change in Police Investigations, The Marshall Project, Nonprofit Journalism about
Criminal Justice (March 7, 2017 10:00 p.m.), available at https://www.themarshallproject.org/2017/03/07/the-
seismic-change-in-police-interrogations?utm_medium=email&utm_campaign=newsletter&utm_source=opening-
statement&utm_term=newsletter-20170308-708#.0F0yiMfDd; Robert Kolker, Nothing But The Truth, The Marshall
Project, Nonprofit  journalism about  criminal  justice (May 24, 2016), available  at
https://www.themarshallproject.org/2016/05/24/nothing-but-the-truth.

297 Appendix 2, Dr. Leo Report at pp. 13-15, 17.

298 Radical Media Interview with B. Bemo Interview at p. 8 (July 26, 2016).

299 /d
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original hypothesis, that Glossip masterminded a murder for hire, which greatly contoured the
police investigation and ultimately led to Glossip’s arrest and conviction. If the jury had heard
that the lead detective did not believe that Sneed intended to kill Mr. Van Treese, it is very likely
the jury would not have convicted Glossip for a murder-for-hire. A murder-for-hire scenario is

not possible where the killing was unintentional, and done in the course of a robbery gone awry.

VIIl. The Police’s Collection Of Evidence Raises Serious Chain Of Custody Issues And
Lacked Attention To Detail Necessary For A Homicide Investigation

The police investigation was marked by the tunnel vision of its lead detectives, numerous
inconsistencies and other deficiencies with the collection, processing, documentation, and
maintenance of evidence. Although some of the police department personnel appeared to be
organized in their efforts to collect evidence, others were less so. Detective Fiely, currently a
larceny detective for the Oklahoma Police Department, who previously worked in the
department’s lab, processed crime scenes, and was the first officer to begin processing the crime
scene in this case in January 1997.3%° Detective Fiely kept handwritten notes3! at the scene and
later typed them up into his report.3%? Because of the way the lab shifts worked, however, there
was no one person assigned to collect all evidence for an entire investigation. Because Detective
Fiely was on the third shift, he collected evidence at night, and other officers collected evidence

the next day and on subsequent days.3%3
A. Failure To Collect Evidence And Secure Another Potential Crime Scene

Although the police did collect some evidence from the motel and from Mr. Van Treese’s

vehicle, specific instances in which the police failed to properly collect evidence include:

f  Police appear to have lost a surveillance video tape showing the night of the
murder from the Sinclair Gas Station which was within walking distance from the

Best Budget Inn motel;304

300 January 7 1997 Police Crime Scene Log.

301 January 7, 1997 Detective Fiely’s Handwritten Crime Scene Notes.

302 January 9, 1997 Technical Investigation Report by J. Fiely.

303 April 2022 Reed Smith Interview of Detective John Fiely.

304 There is only one police record showing then-Patrol Officer O’Leary obtaining the videotape from the Sinclair Gas
Station and handing custody of the videotape over to Lieutenant Horn. January 8, 1997 Police Report of M. O’Leary.
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i Police did not process fingerprints from the steering wheel, gear shift, and glove
compartment of Mr. Van Treese’s vehicle;3%

1 Although collected, it is unclear whether the police processed the fingerprints
from the drinking glass located in Mr. Van Treese’s vehicle;30®

f Police failed to fully photograph the denominations of money or the envelopes
found in the trunk of Mr. Van Treese’s car;3%”

f Not all items found in Mr. Van Treese’s vehicle were logged (Officer McMahon
testified, “[T]hey were not of any particular evidentiary value for us”);3%8

{ Police failed to collect any DNA evidence from Mr. Van Treese’s body to determine
if he was sexually involved with someone prior to the murder;

1 A brown envelope Sneed said contained the money he and Glossip took from the

car was never specifically identified or processed for fingerprinting and DNA;3%°

Though the investigation did not locate any individual who had viewed the videotape contents, it is our
understanding that the videotape shows the internal store and clerk’s register. This videotape could contain
potentially exculpatory information but only the State has had it in its custody, control, and possession. Despite a
motion by prior defense counsel, and multiple requests by this investigation to the Oklahoma County District
Attorney’s Office and the Oklahoma Attorney General’s Office, no videotape has been turned over. This is the same
videotape that Former Assistant District Attorney Gary Ackley is searching for.

305 See January 11, 1997 Technical Investigations Report by J. McMahon, at p. 2 for what areas of the vehicle and
items were processed for prints (e.g., driver’s door exterior window glass, passenger’s door exterior window,
exterior surfaces of vehicle).

306 |n the prosecutor’s closing statement in Glossip’s second trial, Assistant District Attorney Gary Ackley mentioned
that “all the fingerprints that were identified were Mr. Sneed’s, even from the drinking glass that was right there by
the driver’s seat of Barry Van Treese’s car . . . they weren’t of AFIS quality and they couldn’t be compared.” Trial 2,
State’s Closing, Vol. 15 at p. 82:9-13. We have not located any information indicating whether those fingerprints
were sent to AFIS at all, who performed the fingerprint analysis if not AFIS, or how the fingerprints could be identified
as Sneed’s if they could not be compared.

307 State’s Exhibits 10, 11, 12, 82. These photographs only show that there was money found, but do not show all of
the money laid out, nor the specific denominations. The photographs also do not completely document the
handwriting on the outside of the envelopes containing the money which were accounting by Mr. Van Treese of
motel deposits (cash and credit card amounts collected on specific dates). This was critical information to the
defense to disprove the State’s motive theory that Glossip embezzled.

308 Officer McMahon testified at trial that “[t]here were a lot of items, but they were not of any particular evidentiary
value for us.” Trial 1 Testimony of Technical Investigator J. McMahon, Vol. 5 at p. 9:15-16.

309 An envelope with a note was on the list of evidence that was destroyed in 1999. See Section VI., supra. Due to
the police’s vague descriptions and failure to document in detail the evidence, there is no way to be sure what
significance this item had to the case. However, we believe it is possible that this is the envelope Sneed was referring
to.
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{ Best Budget Inn Oklahoma City motel financial records and daily reports from the
motel’s office were not collected;3'°

' Police never processed prints from the van in the Weokie Credit Union lot that
was located next to the Mr. Van Treese’s car with the steering column punched
in;3* and

1 Police missed another potential crime scene as they failed to determine where the
shower curtain that was hung to cover the broken window in room 102 came

from.

Sneed testified the shower curtain covering the window in room 102 came from room
101,312 yet Detective Fiely testified that the curtain was missing from the bathroom of 102,
implying that is where the shower curtain on the window came from.3!3 Neither the prosecution
nor defense counsel raised this error for the jury to consider. In Detective Fiely’s handwritten
notes from January 7, 1997, documenting the crime scene, he plainly observed that the shower

curtain in room 102 was “intact.”314

Detective Fiely also photographed the intact shower curtain hanging in the bathtub in

room 102 on January 7, 1997.3%

310 The police did collect deposit and receipt log books but destroyed them in 1999 per the District Attorney’s
instructions. See Section VI. for more information.

311 A van was parked near Barry Van Treese’s car at the credit union, and that van was the subject of a separate
police incident report which was linked in police records to the Van Treese homicide investigation (Case No. 97-
002261), but the police did not assign a detective to investigate further nor does it appear from police records that
any follow-up done. January 7, 1997 Larceny Report by Officer Brown, Case No. 97-002287.

312 Trigl 2 Testimony of J. Sneed, Vol. 12 at p. 130:2-9.

313 Trjal 2 Testimony of J. Fiely, Vol. 10 at p. 73:21-23.

314 January 7, 1997 Detective Fiely Handwritten Crime Scene Notes at p. 3.

315 January 7, 1997 Room 102 Crime Scene Photos at p. 36, LWW 12510.
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Detective Fiely further documented on January 7, 1997, the second shower curtain

covering the window and hung by duct tape.31®

316 January 7, 1997 Room 102 Crime Scene Photos at p. 46, LWW 12457.
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Detective Cook was also on scene with Detective Fiely examining the room and its
evidence.?'” Yet neither police officer realized that the shower curtain covering the window
came from another source (besides room 102) and did not follow up on what that source was.
This was another potential crime scene that the police missed. It was also relevant information

to have during or after Sneed’s interrogation to corroborate Sneed’s statements.318

In our April 2022 interview of Detective Fiely, when shown his handwritten crime scene

notes and the crime scene photographs, Detective Fiely stated the following.3*®

317 February 24, 1997 Police Report of January 7, 1997 Crime Scene by Detective B. Bemo at p. 1. “It was decided
that Insp. Cook would work the crime scene and Insp. Bemo was [sic] conduct follow-up interviews.”

318 Sneed testified that both him and Glossip went to room 101 and got the shower curtain to cover the window in
room 102. Trial 2 Testimony of J. Sneed, Vol. 12 at 132:7-14.

319 April 2022 Reed Smith Interview of Detective John Fiely. Detective Fiely’s testimony that the shower curtain was
missing from Room 102, are not supported by the photographs from the crime scene show that the shower curtain
in Room 102 was hanging in the bathroom, or his handwritten notes from the crime scene which documented that
the shower curtain is “intact.” January 7, 1997 Detective Fiely’s Handwritten Crime Scene Notes at p. 3; January 7,
1997 Room 102 Crime Scene Photos at p. 36, LWW 12510.
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Detective Fiely: Okay, | got the picture, has the tube then hanging
to the left is the shower curtain. Okay, so yeah, it's a shower
curtain. So that one in the window, then, uh, is a second one.

Question: Okay, and do you know where that second one, the
one hanging from the window, came from?

Detective Fiely: No.

When shown his testimony from Glossip’s retrial, Detective Fiely noted his error on the

stand:320

Question: Question, “Please tell the jury what you observed that
appeared to be significant or noteworthy in the bathroom?”
Answer, “This area was photographed and it was searched for any
type of evidence. No evidence of blood or any objects of evidence
were collected from this area. | did note, while in the bathroom
where the shower is, that the shower curtain was missing from
this room.”

Detective Fiely: Okay.
Question: Do you

Detective Fiely: Yeah, that would be wrong then.

The failure by police to determine or follow-up on the source of the shower curtain
covering the window raises some questions as to the police investigation’s attention to detail or

vetting of the information Sneed conveyed to the detectives.

It is equally troubling that, before Detective Fiely testified in Glossip’s retrial, neither he
nor the prosecutor eliciting his testimony realized this error.3?! Simply reviewing his handwritten
notes and the crime scene photographs would have revealed that the shower curtain covering

the window came from another room. Yet Detective Fiely testified that the shower curtain

320 April 2022 Reed Smith Interview of Detective John Fiely (emphasis added).

321 |n a May 2022 interview, former Assistant District Attorney Connie Smothermon stated that she and her co-
counsel Gary Ackley “talked with every witness before we put them on the stand.” May 2022 Reed Smith Interview
of C. Smothermon.
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covering the window came from room 102.3%22 When Detective Fiely reviewed the relevant
documents during his 2022 interview, he instantly determined that his testimony was a
mistake.3?3 This oversight calls into question the prosecution’s vetting of witnesses’ testimony

before they took the stand and defense counsel for failing to raise this issue in cross examination.
B. Failure To Properly Maintain Evidence Raises Chain Of Custody Issues
1. The Sinclair Gas Station Surveillance Tape

The Sinclair Gas Station surveillance tape from the night of the murder — which
purportedly would have shown information highly relevant to corroborating Sneed’s statements
made to police, like the exact time Sneed came to the gas station, if he was with anyone else,
whether Mr. Van Treese came to the gas station and when, among other valuable pieces of
information — was collected by then patrol Officer O’Leary and given to Lieutenant Horn, who

was overseeing the investigation.3?*

The close proximity of the Sinclair Gas Station (left) to the Best Budget Inn motel (right)

can be seen in the photograph on the next page.

322 Trjal 2 Testimony of Detective J. Fiely, Vol. 10 at p. 73:21-23 (testifying that the shower curtain was missing from
room 102).

323 gee April 2022 Reed Smith Interview of Detective John Fiely.

324 January 8, 1997 Police Report by M. O’Leary.
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Sinclair Gas Station Best Budget Inn Motel

In a May 2022 interview with former Lieutenant Horn, he confirmed his usual practice
would have been to give that kind of evidence to the detectives in charge of the investigation.3?°
However, we have been unable to locate any report from Lieutenant Horn documenting this

transfer of custody to the homicide detectives or the Property Management Unit room.

There is also no police report that we have located indicating whether anyone watched
the videotape or followed up on anything on the videotape. In an October 29, 2003 email, Connie
Smothermon, the Assistant District Attorney who prosecuted Glossip in his second trial, when
asked about the status of the Sinclair Gas Station videotape, stated that “OCPD never booked a
video tape into evidence. There is some confusion as to whether one was looked at or actually
taken by an officer. Either way, it never made it to this case file. The information | have is that

any video tape would be of the interior of the station only.”3%¢

325 May 2022 Reed Smith Interview of Lieutenant Bob Horn.
326 October 29, 2003 email from Assistant District Attorney Connie Smothermon to then defense counsel for Glossip.
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Officer O’Leary’s police report contradicts the statement regarding whether a videotape
was taken by an officer.3?” And Assistant District Attorney Fern Smith’s statements in a 1998
pretrial hearing also seem to contradict Ms. Smothermon’s statement. At this May 1998 hearing,
Ms. Smith discussed the Sinclair tape with the Court and defense counsel who had brought a
motion to compel its production. Specifically, Ms. Smith informed the Court that “[w]e do not
believe that it has any evidentiary value” and “[i]t’s a tape of who goes in and out of Sinclair
station.”3?® If this is the case, the videotape could have potentially exculpatory information or at
the very least highly relevant information (e.g., corroborating or disproving Sneed’s statements
as to when he went into the Sinclair Gas station the night of the murder, or if Sneed was with
anyone other than Glossip). Ms. Smith went on to state that “[ilf it’s available, | assume it’s in
the property room,”3?° and “if he wants it and the court orders me to, I'll try to get it for him but
| had previously talked with him and he told me that he did not want it and that’s the only reason
he doesn’t have it.”33° At no time did Ms. Smith inform the Court that this videotape did not exist

or had been lost by police.3*! We could find no evidence that the State ever produced the Sinclair

327 January 8, 1997 Police Report by M. O’Leary.

328 May 29, 1998 Pre-Trial Motions Hearing, Case No. CF-97-244 at p. 12:7-9.

329 |d, at 12:3-11.

330 Id, at 14:5-9.

331 |n fact, the Court asked the State “Do you object to releasing the videotape to him?” and the State’s response
was “Yes, | do, Judge, the original. | don’t mind copying it for him if we can do that or trying to watch it together.”
May 29, 1998 Pre-Trail Motions Hearing, Case No. CF-97-244 at p. 32:16-20.
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Gas Station videotape or made a copy of it for Glossip’s defense counsel despite these

representations made to the Court.

This investigation has made multiple open records requests to the Oklahoma City Police
Department and the Oklahoma County District Attorney’s Office for this videotape and other
items. A recent search for the videotape by police, in response to our requests, determined that
the tape is not in the Police Department Property Management Unit room, the Digital Evidence
Management Unit, or the Homicide Unit.33? In fact, the tape does not appear to be in police
custody at all, but instead, according to the police, was turned over with the rest of the case file
to the District Attorney’s office.33® In connection with this independent investigation, records
requests were made to the District Attorney’s office, seeking the Sinclair Gas Station tape and all
other records related to the Glossip case.33* That request was initially declined in its entirety, in
part because the District Attorney’s office stated that the records we are seeking are available
from other agencies, including law enforcement.33 In response to our subsequent request for
the Sinclair Gas Station surveillance videotape from the night of the murder, we have learned
that District Attorney Prater has recently asked former Assistant District Attorney Gary Ackley to
come out of retirement to search for this videotape.33® Mr. Ackley informed us that he has
recommended to District Attorney Prater to send the three VHS videotapes he found in the
Glossip case file to the Oklahoma State Bureau of Investigation’s Forensic Video Analyst to

determine what is on them. Mr. Ackley could not advise how long this would take.33’

It is unclear whether the District Attorney’s Office or the police lost the videotape and it
is also uncertain why the prosecution never raised this issue again with the Court considering
defense counsel had filed a motion in 1998 to obtain it and there was a subsequent Court hearing
about this specific piece of evidence. Regardless, significant concerns are raised by this

mishandling of relevant and potentially exculpatory evidence.

332 May 18, 2022 email chain between various police personnel in response to our open records request.

333 Id

334 March 7, 2022 email from Reed Smith to District Attorney David Prater, following up on a February 25, 2022 letter
requesting the Glossip case files and evidence.

335 March 10, 2022 Letter from District Attorney David Prater to Reed Smith.

336 June 2022 Reed Smith Interview of Former District Attorney Gary Ackley.

337 ld
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2. Premature Release Of Evidence
The police also released critical evidence to the family prematurely, including:

1 $23,100 found in Barry Van Treese’s trunk;332

f  Envelopes with handwritten accounting containing the $23,100 found in the Mr.
Van Treese’s vehicle, and Kenneth Van Treese, Mr. Van Treese’s brother, had to

fax the envelopes back on January 20, 1997;33°

340

338 Trial 1 Testimony of D. Van Treese, Vol. 5, 85:1-86:11.

339 See State’s Exhibit 82. We note that the police released these pieces of evidence before the State had charged
Glossip for Murder I. See Case Record, Office of the District Attorney, Oklahoma County, Oklahoma at p. 1 (January
21, 1997); January 23, 1997 Amended Information, Case No. CF9700244, LWW 5827.

340 Wood Concepts, Inc. is Kenneth Van Treese’s business. See https://www.woodconcepts.org/
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' Money3*! found in the trunk, which was never fully photographed,3*? not tested
for fingerprints or any other DNA evidence, and the denominations of which were
never catalogued;3* and

' Mr. Van Treese’s vehicle,3** before Glossip’s defense team were allowed to view
or examine the contents.3* Pike Pass records show the car was released no later

than January 14, 1997.346

This is perhaps because, as noted above, the police determined what they thought
had “particular evidentiary value”*’ for their purposes. Whatever the reason, releasing
evidence to the family is problematic and deprived Glossip’s defense team of the right to
evaluate whether there was important evidence for their defense.3*® Retired Master
Sergeant O’Leary said that he would not have released anything to anyone at that point in

the investigation.3*

341 Including $23,100 in cash contained in envelopes with handwritten accounting by Mr. Van Treese detailing the
money he picked up from the motel for several months in 1996. This information was critical to the defense as it
could have disproved the embezzlement motive the State was asserting against Glossip.

342 state’s Exhibits 10, 11, 12, 82 only show portions of the money located in the trunk.

343 See January 11, 1997 Technical Investigations Report of J. McMahon (listing the $23,100 but not the
denominations).

344 See January 14, 1997 Pike Pass records showing usage.

345 See, e.g., May 1998 Pretrial Hearing, 11:23-12:1 (Defense counsel seeking to inspect the car that was returned to
Ms. Van Treese).

346 state’s Exhibit 50.

347 See Trial 1 Testimony of J. McMahon, Vol. 5 at p. 9:15-16 (“There were a lot of other items, but they were not of
any particular evidentiary value for us.”)

348 Furthermore, even if the items were not needed as evidence, the return of property at the very least required
that the Chief of Police apply to the District Court to return the property, and that a hearing be conducted.

345 May 2022 Reed Smith Interview of Officer O’Leary.
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IX. Other Deficiencies In The Police Investigation

“Prosecutions must be based on final and thorough investigations by law enforcement

agencies.”3%0

We agree with this principle and recognize that, if the police fail to conduct a credible
investigation, then faith in the arrest and prosecution of a suspect, and in the evidence presented
to the jury at trial may be eroded. The prosecution represented to the Glossip jury that it had

“every right to know that the police did a credible investigation.”3>!

Based on the investigation, however, it appears that the Oklahoma City Police
Department conducted a deficient and curtailed investigation in this case, both during the
missing person phase of the investigation before Mr. Van Treese was found, and then after the
police located Mr. Van Treese’s body and it became a homicide investigation. According to the
current Oklahoma City Police Department’s Operations Manual, the purpose for a criminal
investigation is to “produce evidence relating to the guilt or innocence of any suspect,” not just
to find evidence of guilt.3>? This includes interviewing victims and witnesses and identifying and

preserving physical evidence that might go to guilt or innocence.

350 “Attorney General O'Connor Agrees to District Attorney Prater's Request to Take Back the Investigation Into Epic,”

Office of the Oklahoma Attorney General, https://www.oag.ok.gov/articles/attorney-general-oconnor-agrees-
district-attorney-praters-request-take-back-investigation#:~:text=Investigation%20Into%20Epic-
,Attorney%20General%200'Connor%20Agrees%20t0%20District%20Attorney%20Prater's%20Request,investigatio
n%20int0%20Epic%20Charter%20Schools.

351 Trial 2 State’s Closing, Vol. 15, at p. 83:10-13.

352 Oklahoma City Police Department Operations Manual, Section 540.10 at p. 27 (5% Edition, Updated December
2021).
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Thus, if an investigation is not done properly, key evidence may be mishandled, or never
collected at all, and this could lead to a guilty person not being apprehended, or an innocent

person incarcerated.

The police investigation into Mr. Van Treese’s homicide was deficient in several regards,
including: (1) failure to pursue other leads beyond what fit the early-formed hypothesis that
Glossip was the mastermind, (2) failure to interview relevant witnesses who had information
regarding the crime, and (3) failure to follow up on information provided to them. The police
appeared to have tunnel vision from the early stages which contoured the investigation to its
detriment. The investigation also seemed to involve a haphazard and error-ridden process rather
than a meticulous and evidence-based approach which should be the standard for any homicide

case.

For example, civilians such as Everhart and Sneed were allowed to search the motel for
Mr. Van Treese, and the police relied on this search rather than conducting their own search of
the motel.>>3 In addition, Everhart was allowed to assist the police in opening the door to the
room 102 crime scene and then enter the room leaving behind a discarded soda cup potentially
contaminating the crime scene.3** The police then mistakenly identified Everhart as the “clerk”

of the motel when they documented the issue.3°>

353 See, e.g., January 7, 1997 Police Report of J. Wheat.

354 police Crime Scene Photos, at p. 38, LWW 12503. Officer Brown later informed Detective Fiely that the “clerk”
(not Everhart) had left the soda. January 8, 1997 Technical Investigations Report of J. Fiely at p. 3; April 2022 Reed
Smith Interview of Detective J. Fiely.

355 Detective Fiely confirmed that Officer Brown told him the “clerk” of the motel had left the soda cup, when in fact
it was actually Everhart. Detective Fiely vividly recalls this conversation as he gave Officer Brown a hard time for
allowing the clerk to enter the room. It is unclear whether Officer Brown inadvertently wrote “clerk.” April 2022
April 2022 Reed Smith Interview of Detective Fiely.
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Potential additional crime scenes were missed or not followed up on, such as the white
van broken into close to where Mr. Van Treese’s vehicle was found at the Weokie Credit Union,3°®
or the source from where the shower curtain hung over the window in room 102 was obtained.3*’
Relevant witnesses were not identified (such as the multiple other guests staying at the motel
the night of the murder),3*® and known witnesses were not interviewed.?*® The witness
interviews that were conducted were largely perfunctory. For example, John Prittie, the guest
staying in room 103 (the room right next to the room Mr. Van Treese was found murdered in),
was not shown by police any lineup of photographs that would have included Sneed and Glossip
to see if the two male individuals he saw the next morning hanging Plexiglass were in fact Sneed

and Glossip. We note this deficiency because it is indicative of the police not making the effort

to confirm this information with Prittie even though they could easily have done so. There were

35 January 7, 1997 Larceny Report of T. Brown.

357 See Section VIIILA.

358 See State’s Exhibit 77, Best Budget Inn Oklahoma City Motel Daily Report for January 6, 1997.

359 For example, there is no police report or record of a police interview of Everhart who found the body in room 102
with Officer Brown, Ms. Van Treese, or Kenneth Van Treese.
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few, if any, follow up interviews by police with other witnesses. These deficiencies of the police

investigation are summarized below.3¢°

Specific Examples of Police Investigation Failures

1. Before The Body Was Found, Only Civilians (Including The Actual Murderer) Conducted
A Search Of The Motel Rooms For Mr. Van Treese

The police initially ceded responsibility to two civilians, Everhart and Sneed (the actual
murderer), to search the motel for Mr. Van Treese instead of the police conducting the search
themselves.3® It took police several hours, until around 9:50 p.m., to check room 102 (despite
their being a broken window) and discover Mr. Van Treese’s body.3®? During this time, Sneed
could have destroyed or hidden evidence associated with the murder. While the police claim
they were diverted away from room 102 by statements from Glossip, there was an obvious
broken window in room 102, and the police received information of a fight that had occurred
inside the room. It is inexplicable why the police did not check room 102 earlier and relied on

civilians to conduct the search.
2. The Police Failed To Follow Up On Leads That Could Have Been Relevant To The Murder

A handwritten note was found in room 102 with the name “Ronald Morgan” and an

address and phone number.363

360 Qur investigation is based on a review of the police reports made available to us from the files of Glossip’s defense
lawyers, as well as any additional reports we have been able to obtain during the course of our investigation through
the Municipal Counselor’s Office for the City of Oklahoma City, in addition to a review of the testimony of police
witnesses at trial and other hearings. Requests were made to the District Attorney’s Office for the release of all
reports associated with this case, but we have not received any reports or other documents from the District
Attorney’s Office, so it is possible that additional reports exist that we were not provided.

361 March 11, 1997 Supplement Report of B. Bemo (detailing interview of Deputy Sheriff Matt Steadman), at p. 3;
January 7, 1997 Supplement Report of J. Wheat at p. 1.

362 January 9, 1997 Supplement Report of T. Brown at p. 2.

363 January 9, 1997 Technical Investigation Report of Technical Investigator Fiely [Crime Scene], pp. 3-4.
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There is no record of police making any attempt to contact Mr. Morgan to determine if
he had any connection to Mr. Van Treese or his murder. During our investigation, we were able
to contact Ronald Morgan, who is now elderly. We contacted him using the same information
written on the note found at the murder scene. Morgan confirmed he was never contacted by

the Oklahoma City Police.3%*

In our 2022 interview, Morgan recalled that he had met Mr. Van Treese on one or two
occasions. Both Morgan and Mr. Van Treese were HAM radio enthusiasts and saw each other at
a few HAM fests. Although they only met a few times, they frequently communicated over their
HAM radios. Morgan was also an Electrical Contractor. Mr. Van Treese had a motel in
Weatherford, OK that was in disrepair and knew Morgan could probably help him out with the
electrical work that needed to be performed.3®> Morgan explained that he wrote the note that
was found at the crime scene approximately two years before the murder when Mr. Van Treese
asked if Mr. Morgan could help him out. Due to the police failing to follow up on evidence found
at the crime scene, we will never know what, if any, additional information Mr. Morgan could

have provided if he had been contacted right after the murder, instead of decades later.

364 May 2022 Reed Smith Interview of Ronald Morgan.
365 ld
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Another failure involves the $23,100 in cash police found in the trunk of Mr. Van
Treese’s vehicle. 3¢ 16 hundred dollar bills were stained with blue dye, and the police

suspected the money may have been stained during the course of a robbery.3%”

The police, however, did not photograph all of the money and instead photographed
bundles (pictured, next page). The police also failed to catalogue the denominations for the

$23,100.368

366 January 11, 1997 Technical Investigations Report by J. McMahon at p. 4.
367 ld
368 State’s Exhibit 10, 11, 12, 82 show only partial views of some bundles of the money.
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While the police documented the serial numbers for 16 one hundred dollar bills
containing the blue dye (pictured, next page), it does not appear that any follow up was done to
check the serial numbers to determine if the money came from a robbery, or where it might have

come from.
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Based on the lack of follow up and subsequent release of the money to the Van Treese
family, the police did not seem to view such a large amount of cash found, including some stained

with blue dye, as relevant to the homicide investigation. We cannot determine why.

Around the time of the murder, a person described as a transient who was staying at the
motel was seen leaving to catch a cab to the bus station. This individual left behind all of the

belongings in his room.36°

Officer Brown was told by Pursley that this individual had been at the gas station at 4:25
a.m., which was right around the time of the murder, and had asked for the number of the cab

company and appeared to have been in a fight.37°

Nevertheless, and although he was asked to look into this potential suspect, Officer

Brown testified that he had no idea if anyone ever followed up to determine who this person

was.3"1

369 January 7, 1997 Supp. Police Report of J. Cave.
370 January 7, 1997 Supp. Report of T. Brown.
371 October 1, 1997 Sneed Preliminary Hearing at pp. 11:11-20, 12:3-5.
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This potential witness, or possible suspect, was never located since the police did nothing

to try and find him. This shows the tunnel vision and curtailed investigation done by the police.

3. The Police Failed to Follow Up Or Confirm Statements Made by Witnesses Including
Inconsistencies Among Witnesses

There were multiple statements as to how much money Mr. Van Treese picked up from
the motel on January 6, 1997, but the police never attempted to confirm how much money Mr.
Van Treese in fact collected. This proved to be a critical issue in the case and would not have
been too laborious a task using the motel’s financial records. The prosecution argued it was

$4,000 based on Sneed’s statements to Detective Bemo (see below). It does raise questions why
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the police simply accepted this amount without independently verifying it using the motel’s daily
reports and deposit/receipt logs the police had collected from Mr. Van Treese’s vehicle. It is
particularly puzzling as there were different amounts provided by various witnesses such that the
police should have independently verified using the financial records. Instead, the police went
with the $4,000, and asserted the money that Glossip had on his arrest (51,757) must have come
from Mr. Van Treese.?”? Sneed had told police he had gotten about $1,900.37* $4,000 would
seem to fit the hypothesis that Sneed and Glossip were in this together and split the money. The
evidence, however, indicates that was not accurate, including what witnesses stated right after

the murder.

Approximately $2500.00374

At least $2855.00%7°

$2877.00%7¢

372 No DNA evidence was found on Glossip’s money, and the serial numbers were not sequential or match the money
Sneed had. See Court’s Exhibit 2, Stipulation of M. Keith. Glossip’s money also had different denominations than
Sneed’s money, and Sneed’s money contained his own blood on them. See State’s Exhibits 6, 7.

373 January 14, 1997 Police Interrogation Transcript of J. Sneed at p. 37:5-7.

374 January 7, 1997 Supp. Missing Person Police Report of J. Gibbons.

375 January 8, 1997 Supp. Missing Person Police Report of J. Wheat.

376 January 9, 1997 Supp. Police Report of B. Cook.
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About $3,000.00%77

“A little less than five”....”A little less than four”....”Right at 4,000” 378

Best Budget Inn Tulsa Motel manager William Bender said to police that Mr. Van Treese
told him about 2,500 missing registration cards in Oklahoma City,3’° however, there is no record
that they did anything to vet this information or follow up on Bender’s claims. The police could
have followed up with Hooper, Ms. Van Treese, or another Best Budget Inn employee.

Detective Bemo additionally noted in his police report that he “was not clear” on what

Bender was trying to tell him regarding Mr. Van Treese’s stated intentions.38

377 January 7, 1997 Supp. Police Report of T. Brown at p. 3.

378 January 14, 1997 Police Interrogation of J. Sneed at p. 37:5-13.
379 March 4, 1997 Supp. Police Report of B. Bemo at pp. 1-2.

380 1d. at 5.
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Despite this observation, it does not appear that the police did anything to try and clarify
or confirm Bender’s statements.3®1 Bender also stated that Mr. Van Treese told him that he had

no money when he arrived in Tulsa after first going to the Oklahoma City Best Budget Inn.3%2

This is, however, was contradicted by several other witnesses (Hooper, Wood, Glossip),
yet it appears that the police did not do anything to follow up on this beyond asking Bender for
clarification. Despite the many inconsistencies in Bender’s account, he was a critical witness for
the State at Glossip’s retrial, and was allowed to testify to numerous hearsay statements

purportedly made by Mr. Van Treese on January 6, 1997.

4. The Police Failed To Interview Several Critical Witnesses, Including Witnesses Who
Ended Up Testifying At Trial

Detectives only interviewed a total of four residents/guests of the Oklahoma City Best
Budget Inn motel (excluding defendants Sneed and Glossip, Wood, and Jackie Williams, the

housekeeper) out of 19 rooms that were occupied the night of the murder.38 The police should

381 Id.
382 Id. at 3.
383 Based on daily reports, there may have been multiple guests per room.
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have canvassed all of the rooms in the motel to determine if there were any additional witnesses
to what occurred. This is especially critical since Sneed testified that Glossip accompanied him
to room 102, and also to Sneed’s room to divide the money, yet there was not a single witness
who saw Glossip out around the motel at the time of the murder. Sneed, however, was seen by

Pursley at the Sinclair Gas Station before the murder occurred.38

In addition, there is no evidence that the police interviewed (or attempted to locate)
the following witnesses, some of whom provided critical trial testimony, and others who may
have had relevant information to provide, including information that might have either

corroborated or refuted statements made by other witnesses, including Sneed.

1 DonnaVan Treese: Ms. Van Treese testified at trial and provided key evidence the

prosecution used to establish Glossip’s purported motive, including testimony
that Mr. Van Treese was on his way to Oklahoma City to fire Glossip for stealing
from the motel. None of this was told to the police. Ms. Van Treese could have
provided information regarding the money found in her husband’s car and
perhaps some of the other items that were located and their significance. Ms. Van
Treese also could have provided more information on the whereabouts of her
husband the day of the murder, including what he was doing and who he was with
the hours leading up to the murder.3® Ms. Van Treese told the police on January,
7, 1997 that that her husband had left home in the morning,3® but at trial she
testified that he left at 3:30 p.m.3®” A detailed interview could have solidified
these facts and avoided inconsistent trial testimony on an important fact. If Mr.
Van Treese really did leave in the morning, his whereabouts that entire day would

certainly be relevant and something the police should have investigated.

384 March 14, 1997 Police Report of B. Bemo at p. 2.

385 At some point it appears as if someone spoke with Ms. Van Treese because we found notes related to her
anticipated trial testimony. Nevertheless, no police reports have been turned over regarding Ms. Van Treese’s
statements.

38 January 7, 1997 Supp. Police Report Missing Persons of J. Wheat at p. 1.

387 Trial 2 Testimony of D. Van Treese, Vol. 4, at p. 79:6-9.
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Mr. Van Treese left on “Monday morning”388

Mr. Van Treese left on Monday “approximately 3:30 p.m. in the afternoon”3%°

1 It appears that Ms. Van Treese was interviewed by someone prior to trial,
as there are notes to that effect in the prosecution’s files, yet there is no
record of any interview notes or witness statement from Ms. Van

Treese.3°

 Cliff Everhart (motel security, claimed to be part owner of the motel):3°! Everhart
was a critical trial witness, who provided testimony regarding Glossip’s purported

motive and other corroborative evidence (intent to flee). Everhart testified that

388 January 7, 1997 Supp. Police Report Missing Persons of J. Wheat at p. 1.

389 Trial 2 Testimony of D. Van Treese, Vol. 4, at p. 79:6-9.

3% Case Record, Office of the District Attorney, Oklahoma County, Police Incident No. 97-002261, at p. 7 (January 21,
1997).

391 Trial 2 Testimony of C. Everhart, Vol. 11 at p. 169:21-22. “At a point in time and | can’t tell you the date or the
year even, Barry and | struck a deal where | had one percent of the motel so that | could help him out.” I/d. Ms. Van
Treese disputed this ownership claim. Trial 2 Testimony, D. Van Treese, Vol. 4 at p. 144:6-10.
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“he felt that Mr. Glossip was probably pocketing a couple hundred a week
extra”3%? and that he was meeting Mr. Van Treese at the motel on January 63%
ostensibly to fire Glossip for stealing. He testified to various statements Glossip
made to him and he was involved with the search for Mr. Van Treese, and
discovered Mr. Van Treese’s body in room 102,3** among other things. While
there are snippets of statements from Everhart in various police reports before
the body was found, there is no record of an interview of Everhart post-body being
located. The January 1997 District Attorney’s Case Record lists specific statements
made by Everhart indicating that an interview by either police or the prosecution
did indeed take place, but no record or notes documenting such interview was

ever produced.3%

' Marty Bender (co-manager of the Tulsa motel): She may have been the last person
to speak with Mr. Van Treese alive per the statement from her husband, William
Bender. She was also at the Tulsa motel when Mr. Van Treese visited, and could
have provided additional information as to what occurred. We spoke with Ms.

Bender as part of our investigation, and while she corroborated some of what her

392 Trial 2 Testimony of C. Everhart, Vol. 11 at p. 172:18-19.

393 14, at 174:19, 175:10-20.

3% January 7, 1997 Police Report of T. Brown; January 7, 1997 Crime Scene Entry Log listing Cliff Everhart as “assisted
getting in room.”

3% Case Record, Office of the District Attorney, Oklahoma County, Police Incident No. 97-002261, at p. 6 (January 21,
1997).
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husband said, her statements were often confusing and contradictory given the
passage of time.

1 Derrick Van Treese: Mr. Van Treese called his residence on the evening of January

6, 1997 (the night of the murder) and spoke with his 24-year-old son, Derrick.3%®
Derrick Van Treese would have been able to provide relevant information as to his
father’s demeanor, mood, and tone when he was at the Best Budget Inn Oklahoma
City motel.

! Cpl. Harold Wells: Bender first contacted Tulsa Police Department Cpl. Harold

Wells. Wells then contacted the Oklahoma Police Department. There is no report
from Wells about what Bender told him and nobody asked Wells what Bender said
to him in order to evaluate if it was consistent with what Bender told Detective
Bemo.3%’

' Kenneth Van Treese (Mr. Van Treese’s brother): Kenneth Van Treese testified at

trial for the State. He took over running the motel after Mr. Van Treese was
murdered. He provided information regarding the condition of the motel, and the
finances of the motel. He testified that the purported shortages Ms. Van Treese
talked about would not have bothered “[a]lnybody that’s in business” and that
having concerns about the shortages would be like “crying over spilled milk.”3% |t
appears he had in his possession evidence that the police released back to the
family after the murder. Mr. Van Treese also spoke with William Bender after the
murder and the police should have questioned him about that interaction.

{1 Dudley Bowdon (Van Treese’s CPA): Mr. Bowdon could have provided information

regarding Mr. Van Treese’s business practices, including his precarious financial
situation before and at the time of the murder. We interviewed Mr. Bowden and

he provided a great deal of useful information, including information that cuts

3% State’s Exhibit 80; see Trial 2 Testimony of D. Van Treese, Vol. 4 at pp. 80:20-81:1. This would be critical
information to corroborate or disprove Ms. Van Treese and William Bender’s claims that Mr. Van Treese was angry
with Glossip and had confronted him about embezzlement or other motel issues.

397 March 4, 1997 Suppl. Police Report of B. Bemo (detailing W. Bender Interview) at p. 1.

398 Trial 2 Testimony of K. Van Treese, Vol. 11 at pp. 145:20-23; 146:5-10.
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against the prosecution’s motive theory at trial. If the police had interviewed Ms.
Van Treese, they could have learned about Mr. Bowdon’s identity. We learned
about him because he submitted a letter to Ms. Van Treese in 1998 refuting

Everhart’s claim to have owned an interest in the motel.

1 Wes Taylor (Sneed’s half-brother): Taylor could have provided information
regarding Sneed’s character, including his drug use and prior criminal background.
He had his own criminal problems, and purportedly at one point came up with an
idea to rob the motel.

{ Jamie Spann: According to the motel daily report from January 1-8, Jamie Spann
stayed with Sneed in his room around the time of the murder (1/2/97 and
1/4/97).3%° Mr. Spann provided an affidavit to Glossip’s attorneys years later and
provided information regarding Sneed that would have been relevant to the
homicide investigation as it contradicts Sneed’s portrayal as a “puppet.” It does

not appear he was asked about his visit with Sneed around the time of the murder.

399 Best Budget Inn Daily Reports Oklahoma City for January 2, and 4, 1997.
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! Kim Hooper and Gary Portnall: On January 9, 1997, the police received

information from someone named Kirby Evans that Hooper and Portnall may have
been at the motel, and that Portnall may have been there the night of the murder,

but the police did not follow up to try and interview them.4%

{ Lois Gann (Sneed’s purported girlfriend): She had been calling Sneed prior to the
murder.*%? Sneed may have discussed the murder with her. She also could have
been questioned as to whether Sneed had ever told her that Glossip had been
trying for months to get Sneed to kill Mr. Van Treese.

 David McWaters: Was at the motel after the murder, and purportedly one of

McWaters’ friends or relatives purchased items from Glossip.#%> This was told to
the police by Wood.*** We interviewed McWaters and he denies this, although he

should have been interviewed by the police right after the murder.

400 January 10, 1997 Supp. Police Report by V. Allen (detailing Kirby Evans Call).
401 A, Cusick Interview of L. Gann at p. 1 (June 8, 2016).

402 January 16, Police 1997 Report of B. Cook at p. 1.

403 /d
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1 Paul Demonski: Appears to have stayed in in room 105 from January 6-8, 1997.4%4

He might have been an eye witness to the events the night of the murder and
might also have had relevant information of what occurred before and afterwards.

1 Kathryn Kay Timmons (Jackie Williams’ daughter): Jackie Williams was the motel’s

maid, and her daughter apparently was outside at around the time of the murder
and heard breaking glass from room 102. Although her mother was interviewed,
Timmons was never talked to by the police. It appears she may have provided
information to the District Attorney’s Office, but this was not until before the
second trial.

1 All of the employees/guests/residents of the Oklahoma City motel that could be

found: The police should have attempted to speak with all of the guests that were
staying at the Best Budget Inn motel the night of the murder and days leading up
to and after the murder to see if they had any additional information regarding
the homicide. Indeed, years later, Glossip’s attorneys obtained an affidavit from
Tricia Eckhart, a resident and employee of the motel, who stated that, before the
Christmas holiday, she overheard Sneed talking to someone over the phone and
7405

saying that the motel owner “was going to get what he deserved.

1 Workers at the nearby strip club, including but not limited to Stephanie Garcia:

There was a strip club right next to the Oklahoma City Best Budget Inn, and
workers from the strip club frequented the motel. The police should have
canvassed the strip club workers for any information regarding the murder, or
information regarding Sneed and others who might have been involved. Years
later, Glossip’s attorneys spoke with Stephanie Garcia who provided substantial
information regarding the Best Budget Inn, as well as information regarding Sneed
that directly contradicts the picture painted of Sneed at trial of a subservient
“puppet.” Garcia described Sneed as a heavy drug user who was “cruel and

violent” and who would manipulate the girls at the club. She also stated that

404 State’s Exhibit 77, Best Budget Inn Daily Report Oklahoma City for January 6, 1997.
405 Affidavit of Tricia Eckhart, p. 2, paragraph 13 (November 24, 2019).
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police attempted to prevent the girls at the strip club from providing information
related to the murder.4%

1 Mark Brassfield (Sneed’s employer before and after the murder): After the

murder, Sneed went back to work for the roofing company he was with when he
first came to Oklahoma City. Mark Brassfield was one of the owners. Had police
interviewed Mark Brassfield, they would have known that Sneed stated that he
did not want to get “others” in trouble for the murder.*®” Mr. Brassfield believed
that the “others” who were involved in the murder were Wesley Taylor, David
Jackson, and Kimberly Jackson.*®® These would have been potential suspects that
the police could have spoken to.

1 Robert Brassfield, David Jackson or Other Roofing Company Personnel: Robert

Brassfield also owned the roofing company, David Jackson worked there, and
Sneed stayed with Jackson afterwards. While the police made contact with these
two individuals, they did not interview them in connection with the murder to
determine whether Sneed told them anything about what happened, or what
Sneed was doing during the week after the murder before his arrest. They did not
ask any questions about Sneed’s character generally, including his drug use or his
violent tendencies.*®® They did not talk to anyone else associated with the roofing
company who may have been in contact with Sneed after the murder.

1 Employees of Tulsa Best Budget Inn: The police should have attempted to

interview employees of Mr. Van Treese’s other motel in Tulsa for information
regarding Sneed and Glossip, and whether they had ever heard anything about a
plan to murder Mr. Van Treese. In 2019, Glossip’s attorneys obtained an affidavit
from Margaret Humphrey a former employee/resident of the Tulsa Best Budget
Inn. Ms. Humphrey stated that Sneed visited the motel at one time with Mr. Van

Treese to do some work, and she overheard Sneed say that Mr. Van Treese “was

406 Affidavit of Stephanie Garcia (June 19, 2017). We also interviewed Ms. Garcia as part of our investigation and she
confirms much of what she stated in her affidavit.

407 April 2022 Reed Smith Interview of Mark Brassfield.

408 1d, at 3.

409 January 17, 1997 Suppl. Police Report of V. Krieth at p. 1.
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going to get what was coming to him” and that he was “going to rob and kill Barry
when Barry came to the Oklahoma City Best Budget Inn on payday,” among other
things.*10

X.  Material Evidence Countering That Sneed Split The Money With Glossip And
That Glossip Had Motive For Murder Was Not Presented To The Jury

A. The Evidence Shows Sneed Did Not Split Four Thousand Dollars With
Glossip And That Glossip’s Money Did Not Come From Mr. Van Treese

To corroborate Sneed’s story that Glossip hired him to murder Mr. Van Treese and that
he and Glossip split the money Sneed took from Mr. Van Treese’s car, the State relied heavily on
the fact that Glossip had $1,757 in cash when he was arrested outside a lawyer’s office on January
9, 1997. There was no physical evidence linking this money to the murder, such as blood from
either Mr. Van Treese or Sneed, serial numbers matching the money from Sneed, or even
matching denominations. Instead, the State argued that, because Glossip could not account for

much of this money, it had to be half of the money taken from Mr. Van Treese.

In closing arguments, for example, the State said: “That’s his half of almost $4,000 that
was taken at the pain of the life of Barry Van Treese.”*!! The State, then, doubled down on its
theory that there was $4,000 that Sneed and Glossip divided in half, and that Glossip’s $1,757
came from his half of that $4,000:%%?

410 Affidavit of Margaret Humphrey (November 24, 2019).
411 Trial 2 State’s Closing Arguments, Vol. 15 at p. 94:3-5.
412 Trigl 2 State’s Closing Arguments, Vol. 15 at pp. 169:17-170:4.
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The Court of Criminal Appeals also considered Glossip’s money to be of critical
importance in corroborating Sneed’s story, stating, “The most compelling corroborative
evidence, in a light most favorable to the State, is the discovery of money in Glossip’s

possession.”413

413 See Glossip v. State, 2007 OK CR 12; 157 P. 3d 143, 152 (2007). The Court also stated that there “was no evidence
that Sneed had independent knowledge of the money under the seat of the car.” Id. However, we have identified
substantial evidence that it was common knowledge that Mr. Van Treese carried large amounts of money, including
in his car, so Sneed did not need Glossip to tell him that Mr. Van Treese carried cash. See Section XVIII.A.4.b. In any
event, the money under the seat would not have been hard for Sneed to locate, particularly since he drove the car
into a curb when he moved the car to the Credit Union parking lot and this would likely have caused the envelope
with cash to fly out from under the seat. Moreover, photographs of the interior of the car suggest the car might
have been ransacked and if that was the case the money would have been located quite easily.
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Sneed testified during Trial 2 that he and Glossip split evenly the $4,000 Sneed stole from

under the seat in Barry Van Treese’s car:44

The State’s position was that the money under the seat that Sneed took after killing Mr.
Van Treese was the motel receipts that Mr. Van Treese picked up on January 6, 1997 before he
went to Tulsa. What this means is that knowing how much money Mr. Van Treese picked up
from Oklahoma City and still had under the seat of his car when he returned is critical. That
number must be around $4,000 for the State’s theory to hold up. If Sneed netted around $2,000,
as he testified, and also split the money evenly with Glossip, then the State needed $4,000 for its
case to fit. If there was significantly less than $4,000, Sneed’s story doesn’t hold up and it is more
likely that Sneed never split money with Glossip as he testified, and this would undermine

Sneed’s entire story.

Our investigation demonstrates that Mr. Van Treese must have picked up less than $3,000
and closer to $2,800 in receipts on January 6, 1997. Thus, Sneed could not have split the money
with Glossip and still have netted around $2,000, as he claimed. The only conclusion from this is
that Sneed did not split money with Glossip and that this most likely was a solitary robbery
committed by Sneed who pocketed whatever money he took from under the seat in Mr. Van

Treese’s car.

Since Sneed was gone for an entire week after the murder and nobody questioned him

or others regarding his whereabouts during that time, it is entirely plausible that he spent some

414 Trial 2 Testimony of J. Sneed, Vol. 12 at p. 129:5-8, 19-21.
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of the money that he took from Mr. Van Treese. He was a heavy drug user (he admitted to using
methamphetamine in the days leading up to the murder)**®> and it is at least plausible, if not likely,
that after committing a gruesome murder, he purchased and used drugs. The police did not ask
him whether he used drugs during the week after the murder and we have seen no record that
he was drug tested after his arrest. Moreover, Sneed’s money was located in a drawer in a shared
apartment living room where he stayed after the murder when he went back to work with the
roofing company.*!® It is also plausible that some money was taken by others who had access to
that drawer. The police did nothing to investigate this. For example, we saw no evidence that
the police asked Sneed why only $1,680 was found in the drawer, even though he stated that he

obtained close to $2,000.

In any event, based on the complete set of facts, our conclusion that Mr. Van Treese
picked up less than $3,000 is supported by our determination that Mr. Van Treese would only
have picked up cash receipts for, at most, the first six days of January 1996. This is because Mr.
Van Treese must have already picked up all the receipts from December 1996. Ms. Van Treese
testified that the family stopped at the Oklahoma City motel at the end of December on the way
to a 4-day ski trip, and returned on January 5, 1997.4'7 This would place the family at the motel
on December 31, 1996. This means Mr. Van Treese must have picked up the remaining December
1996 receipts before leaving for the ski trip. Indeed, Ms. Van Treese testified about creating her
year-end report on January 6, 1997 after coming back from vacation and before Mr. Van Treese
went to Oklahoma City that day.**® Ms. Van Treese would have needed all of the information
from December 1996 to prepare this report, including the daily reports that Mr. Van Treese
collected from the motel. As Ms. Van Treese testified, her husband’s procedure was to reconcile

the motel’s daily reports against the daily logs that she maintained.**°

415 Trial 1 Testimony of J. Sneed, Vol. 6 at p. 111:21-25; January 24, 2000 Interview with J. Sneed by L. Burch and M.
Haire.

416 January 14, 1997 Police Report of B. Cook.

417 Trial 2 Testimony of D. Van Treese, Vol. 5 at pp. 23:13-14, 58:6-15.

418 Trial 2 Testimony of D. Van Treese, Vol. 4 at pp. 22:2-6, 17-23:4; Trial 1 Testimony of D. Van Treese, Vol. 3 at pp.
46:3-14.

419 See Trial 2 Testimony of D. Van Treese, Vol. 4 at p. 130:10-25.
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Thus, when Mr. Van Treese arrived on January 6, 1997, the only receipts to pick up were
from those first days of 1997. Based on the daily reports for those days, the cash receipts for this

period totaled at most only $2,848.45.4%°

420 Daily Reports for January 1-6, 1997. The daily reports for January 1-6, 1997 include deposits of 3100.69 - 252.24
credit card payments (CC) = 2848.45. This does not even account for any cash paid out for supplies or other
expenses, which happened frequently. This is because only the front side of the daily reports for January 1-5, 1997
were obtained by defense counsel in the first trial. By the second trial, the prosecution and Donna Van Treese
explained that the records had been destroyed. Trial 2 Testimony of D. Van Treese, Vol. 4 at pp. 115:20-116:9; Trial
2 Statement of C. Smothermon, Vol. 5 at p. 35:19-21. The deposit and receipt books that were destroyed by the
State would have been critical to the defense to counter the State’s embezzlement theory.
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This amount also does not account for the fact that, as discussed in more detail below,
Mr. Van Treese did not typically pick up dollar bills or change, so the amount actually picked up

by Mr. Van Treese was likely less than what we have calculated.

Our conclusion that Mr. Van Treese had no more than $2,848 from the Oklahoma City
motel deposits is consistent with contemporaneous witness statements shortly after the murder.
We find these statements to be most reliable, as they were given before the State had a chance
to shape the evidence needed to make its case. For example, Hooper, the front desk clerk, told
Detective Cook on January 9, 1997 that “after Barry’s body was discovered, she was asked by Cliff
[Everhart] to run a tally on how much money Barry had been given. She said that if the dailies

were correct, she figured $2877.”42

421 January 9, 1997 Police Report of B. Cook.
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This figure is close to the $2,848.45 amount that we calculated from the daily reports.
Hooper would have had access to the daily reports in order to make this calculation. Hooper’s
statement is corroborated by a statement that Cliff Everhart made to Officer Gibbons on January
7, 1997, when Mr. Van Treese was still missing, that “Barry Van Treese was carrying
approximately $2500.00 in cash from the business.”#?? Even Glossip informed Officer Tim Brown

on January 7, 1997 that Mr. Van Treese had picked up “about $3,000 dollars in cash.”4?3

Finally, none of this accounts for the fact that Mr. Van Treese may have spent some of
the money he picked up between the time he left Oklahoma City at around 8:00 p.m. to go to
Tulsa and the time he returned to Oklahoma City at around 2:00 a.m. We know, for example,
from the Pike Pass records that Mr. Van Treese arrived at the Tulsa West exit at 9:44 p.m. and,

therefore, should have arrived at the Tulsa Best Budget Inn by no later than 10:00 or 10:15 p.m.*?**

422 January 7, 1997 Police Report of J. Gibbons.
423 January 7, 1997 Police Report of T. Brown.
424 State’s Exhibit 50, January 7, 2997 Oklahoma Turnpike Authority Pikepass Statement.
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However, William Bender stated that Mr. Van Treese did not arrive until around 11:30
p.m.*25 All of this suggests that Mr. Van Treese was taking care of other business in Tulsa before
he went to his Tulsa motel, and this could have involved spending some of the money. We know
from Mr. Van Treese’s accountant, Dudley Bowdon, that Mr. Van Treese used the money under
his car seat to make payments, as Mr. Bowdon recounted a time in September 1996 when Mr.
Van Treese paid Bowdon $800 in cash from the money in an envelope under the front seat of his
car.*?® |t seems likely that Mr. Van Treese would have spent some money during this
unaccounted for period of time and could have used the cash from the envelope under his seat
as he did when he paid Mr. Bowdon. In that case, the amount of money he returned to Oklahoma
City with before he was killed by Sneed would have been less than the approximately $2,800 he
picked up earlier in the evening. This information was not presented to the jury.

B. The Evidence Countering The Motive Theories Was Not Presented To The
Jury

The State asserted various motive theories to convince the jury that Glossip had reason
to want Sneed to kill Mr. Van Treese. Without offering a motive, there would be no explanation
why Glossip would want Mr. Van Treese killed, and Sneed’s statements implicating Glossip in the
killing would make no sense. Our investigation demonstrates there was no factual or evidentiary

basis for the State’s motive theories.

During his police interrogation, Sneed stated that Glossip believed, by killing Mr. Van
Treese, he would be able to convince Ms. Van Treese to have Glossip take over the Oklahoma
City Best Budget Inn. At trial, Sneed added that Glossip also believed he could convince Ms. Van
Treese to let him run the Tulsa Best Budget Inn t00.%?’ In an interview, Detective Bemo called
this “ridiculous,” stating: “l don’t understand this idea where he thought he was just gonna take
over that motel. You know? Cuz Barry Van Treese, his family was very strong, you know, | mean

they were, they were not about to let him take over that motel.”*?® Sneed also testified that

425 January 8, 1997 Police Report of B. Bemo.

426 April 2022 Reed Smith Interview of Van Treese’s Personal CPA Dudley Bowdon.

427 January 14, 1997 Police Interrogation of J. Sneed, at p. 46:6-12; Trial 2 Testimony of J. Sneed, Vol. 12 at p. 89:5-
10; 90:21-24.

428 Radical Media Interview with B. Bemo, at timestamp 12:01:56:18 (July 26, 2016).
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Glossip told him he would be fired if Mr. Van Treese saw the condition of the rooms that were
supposed to have been remodeled, and that Sneed would also be out on the street because of

this.42°

The State must have understood that the idea that Glossip could have Mr. Van Treese
killed and then convince Ms. Van Treese to let him take over both motels was ridiculous, and also
conflicted with Sneed’s other story, that Glossip thought he would be fired for not remodeling
certain rooms. Accordingly, the State dropped the “take over the motels theory” and pursued
the remodeling theory, along with a new theory; that Glossip was afraid he would be fired for
stealing money from the motel. At trial, the primary motive theory became that Glossip learned
on January 6, 1997 that Mr. Van Treese was about to fire him for embezzling. The secondary
motive theory was that Glossip believed he would be fired because the hotel was in poor
condition and Mr. Van Treese would discover this upon returning from Tulsa. Each of these
alleged motives featured prominently in the prosecution’s case against Glossip, although there
was scant evidence to support either. This excerpt from the prosecution’s closing argument to

the jury covers both:43°

429 Trial 2 Testimony of J. Sneed, Vol. 12 at p. 97:7-20.
430 Trial 2 State’s Closing Arguments, Vol. 15 at p. 153:8-18.
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Our investigation has revealed that these motive theories are not supported, and the jury
was not presented with the information to properly assess them. If such information had been
presented, it seems likely the jury would have rejected these theories and this pillar of the State’s

case would have fallen away.

1. The Argument That Glossip Was Stealing Money From The Best
Budget Inn And Was About To Be Fired Questionable At Best
And This Was Never Explained To The Jury®3!

There are two aspects to this theory; both must be true for it to make sense. First, it must
be true that Glossip was stealing and Mr. Van Treese was going to fire him around the time of
the murder. Second, Glossip must have believed he was about to be fired. Our investigation

shows there is little, if any, support for either being true.

As set forth below, Ms. Van Treese testified that, after returning from vacation on January
5, 1996, they arrived home and calculated year-end financial results, discovering a yearly
shortage of $6,101.92, and Mr. Van Treese headed to Oklahoma City the next day to confront

Glossip. Everhart also testified that he was meeting Mr. Van Treese on the January 6 to confront

431 Due to the State’s motive theory asserting embezzlement and disrepair of the motel by Glossip, it is necessary to

provide complete context regarding Mr. Van Treese’s business affairs and financial dealings.
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Glossip, but when he arrived, he drove through the parking lot and did not see Mr. Van Treese’s
car, so he simply went home. The only evidence that Glossip knew he may be fired came from
Bender. Bender and his wife co-managed the Tulsa Best Budget Inn. He had no firsthand
knowledge regarding the Oklahoma City motel, but was allowed to testify to hearsay statements

purportedly made to him by Mr. Van Treese.

There are several problems with the State’s theory that Glossip killed Mr. Van Treese to
avoid being fired for stealing. These problems are summarized here and discussed more fully

below:

f  Thereis no evidence Ms. Van Treese ever told police that Glossip was going to be fired
for stealing during the time her husband was missing on January 7 or after he was
discovered in room 102. As far as we can determine, Ms. Van Treese merely told the
police that her husband left in the morning on the 6th, and she expected him to come
home.*32

{ Everhart testified that he planned to meet Mr. Van Treese at the motel on January 6,
1997 to confront Glossip. There is no record that Everhart told this to the police. If
Everhart’s story was true, he would have told the police, given his background as a
former police officer and investigator, and this should be documented in a police
report. There are also several other credibility problems regarding Everhart and his
testimony, discussed in Section XIII. Evidence of Cliff Everhart’s Lack of Credibility and
Related Criminal Troubles The Jury Did Not Hear.

' Bender is the only person who told police that Mr. Van Treese was planning to fire
Glossip for stealing, and the only person who links Glossip with any knowledge of this.

But his testimony is unreliable as he had no personal knowledge, and only recounted

unreliable hearsay statements purportedly from Mr. Van Treese.

432 Billye Hooper also testified that she expected that Glossip was going to be fired on January 6, but she was

interviewed by the police on January 7, 1997 and never said anything about this.
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1 Documents needed to definitively verify the shortage calculations were never
presented at trial, and were destroyed between the end of the first trial and the
second trial.

§ The method for calculating the shortage described by Ms. Van Treese means the
shortage amount is overstated.

 Ms. Van Treese’s $6,101.92 year-end shortage calculation does not account for
adjustments written down on the monthly reports.

f The daily Average Daily Rate (“ADR”) amounts used to calculate business volume were
rounded up or down.

' The method for calculating the shortage understates the actual cash received each
day. This is because Mr. Van Treese did not pick up all of the daily receipts (for
example, he did not pick up dollar bills and change).

1 Ms. Van Treese’s shortage calculations lack sufficient trustworthiness. The Oklahoma
Best Budget Inn dealt mostly in cash; at least 74% of the business receipts were cash,
and Mr. Van Treese kept money out of banks to avoid the IRS. More than $23,000 in
cash was found in Mr. Van Treese’s car.

{ Thetotal yearly shortage was only 2% of the entire business volume for the year. Even
Mr. Van Treese’s brother said that this level of shortage would not have bothered Mr.
Van Treese, and there was an even greater percentage shortage calculated for the
Tulsa location.

' Even though Mr. Van Treese knew about “shortages” throughout 1996 (76% of the
total alleged shortage already existed by June), they did not fire Glossip, and even
though Glossip was supposedly set to be fired on January 6 , Mr. Van Treese paid
Glossip and left Glossip in charge to go to Tulsa. Even after the murder, Glossip was

paid for his last days working at the motel.

a. There Is No Evidence Ms. Van Treese Mentioned To The
Police That Her Husband Was Going To Fire Glossip For
Embezzling

The first known mention from Ms. Van Treese that her husband planned to fire Glossip

for stealing was when she testified in the first trial. Even the “Summary of Witness Testimony”
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filed by the State before that trial notes only that Ms. Van Treese would testify to: “[M]otel
records and victim impact as well as other information contained in the police reports previously
furnished.”*3® There is no suggestion in the record that Ms. Van Treese ever told police about
Glossip stealing money and that he was going to be confronted and fired. While we have never
seen a police interview report for Ms. Van Treese, we would assume the police spoke to her. If
she had made some comment suggesting a possible motive, we would have expected to see that
noted in some police report. Certainly, Ms. Van Treese would have told the police after her
husband was found in room 102 that they should focus on Glossip, as her husband was heading
to Oklahoma City to confront Glossip and possibly fire him. But no such report has been

identified.*3*

The lack of any reporting of this from Ms. Van Treese to the police casts suspicion on the
State’s motive theory. We have seen a short notation in the prosecution’s file indicating they
may have spoken to Ms. Van Treese at some point after Glossip was already charged with
murder.*3> This notation indicates Ms. Van Treese could have commented about “management”
stealing, but says nothing regarding a plan to fire Glossip or who in “management” was involved.
Perhaps these were just prosecution notes devising the case strategy, rather than notes of a
discussion with Ms. Van Treese—it is unclear. But, in any event, we would expect something

more explicit about a plan to fire Glossip if there was such a plan.*3¢

Finally, Ms. Van Treese’s actions on January 7, 1997 are inconsistent with a plan to fire
Glossip the day before. Ms. Van Treese testified that she attempted to contact her husband by
calling the Oklahoma City Best Budget Inn before lunch time on January 7, 1997 as she “had a

message [she] needed to get with Barry.” Ms. Van Treese testified that she spoke to Billye

433 September 16, 1997 State Summary of Witness Testimony at p. 5.

434 There is no record we have seen or located indicating that Ms. Van Treese made such statements to the police.
We have requested further records from the district attorney’s office and they have declined to provide those
documents.

35 January 21, 1997 Oklahoma County District Attorney Case Record, Incident No. 97-002261 at p. 8.

436 This notation also suggests there should be more detailed notes regarding the prosecution’s interview with Ms.
Van Treese, but it appears these notes were withheld. According to the prosecution’s notes, Ms. Van Treese used
words nearly identical to what Bender said to Detective Bemo; that management was “stealing them blind.” This
also suggests that, early in the process, witnesses started to conform their versions of events to what other witnesses
were saying.
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Hooper, the day clerk, but was not concerned after that conversation. There is no indication she
asked Hooper if Glossip had been fired.**” Neither Ms. Van Treese nor Hooper indicated that this
subject was discussed. We, at least, would have expected Ms. Van Treese to have asked Hooper
whether Glossip was still at the motel or who was running the motel. This is particularly so, since
Hooper also testified that when she left on January 6 she did not expect that Glossip would still
be working at the motel in the morning.*3® When Detective Cook interviewed Hooper on January

9, 1997, Hooper said nothing about expecting Glossip to be fired.*3°

Ms. Van Treese also testified about speaking with Glossip later on January 7, during the
time when Mr. Van Treese was still missing, but she said nothing about being surprised about
Glossip still at work. If Glossip was to have been fired, we would have expected Ms. Van Treese
to have expressed some surprise that he was still there. Instead, Ms. Van Treese said that she

asked Glossip to look for her husband, testifying that she said to Glossip: “You are the manager.

| need for you to go and check all the rooms.”#4% All of this is inconsistent with the State’s story

that Mr. Van Treese was going to Oklahoma City on January 6 to fire Glossip. None of this was
explained to the jury.

b. There Is No Evidence Everhart Ever Told Police He Was

Supposed To Meet Mr. Van Treese To Fire Glossip, Even

After Finding Mr. Van Treese Murdered, So His Testimony
On This Point Is Not Credible

Everhart testified that, on January 6, 1997, he went to the Oklahoma City to meet Mr. Van
Treese at the motel to confront Glossip due to shortages on the motel books through the end of
the year 1996. Everhart also testified that he previously told Van Treese that Glossip “was
probably pocketing a couple hundred a week extra” from the motel cash receipts during the last
two or three months of 1996.%*! Everhart was not asked to explain his opinion and Ms. Van
Treese did not testify to learning anything from Everhart about Glossip stealing. Ms. Van Treese

said this was something they uncovered after they came back from vacation on January 5, 1997.

437 Trial 2 Testimony of D. Van Treese, Vol. 4 at pp. 95:12-96:22.

438 Trial 2 Testimony of B. Hooper, Vol. 8 at pp. 34:14-35:3.

439 January 9, 1997 Police Report of B. Cook.

440 Trial 2 Testimony of D. Van Treese, Vol. 4 at pp. 98:23-101:19.

41 Trial 2 Testimony of C. Everhart, Vol. 11 at pp. 169:17-170:13, 172:16-177:17, 201:8-23.
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Everhart stated in the first trial that he went to the motel on January 6 between 7:30 and
8:00 in the evening, drove through the parking lot, but did not see Mr. Van Treese’s car, so he
left.**? In the second trial, he testified that he was supposed to be there around 6:00 or 7:00
p.m., but that 7:30 or 8:00 at night was also possible.*** He also testified that he and Mr. Van
Treese did not have a set time for the confrontation with Glossip, but it would be in the early

evening when Everhart got off work.44

There are various problems with Everhart’s testimony. First, the times Everhart says he
came to the motel on January 6 and drove away appear to be when Mr. Van Treese was likely
there. Mr. Van Treese arrived at around 5:45 or 6:00 p.m., and, according to the Pike Pass
reports, Mr. Van Treese would have left Oklahoma City at around 8:00 p.m. to get to Tulsa by
9:44.%% This means that if Everhart came to the Best Budget Inn, as he testified in either trial, he
most likely would have seen Mr. Van Treese’s car in its normal parking spot. It also is unclear
why Everhart would have even known to meet Mr. Van Treese that day since he said he last spoke
with Mr. Van Treese two, three, or as many as four days before.**® Mr. Van Treese’s visit on
January 6 was unscheduled, as he had not made it to the motel the day before to make the usual
payroll, as they had just returned from vacation.**’ It also seems unlikely, if there really was a
plan to meet and confront Glossip that Everhart would drive to Oklahoma City only to make a
swing through the parking lot without checking to see if Glossip already had been fired. So we

have serious questions about the veracity of Everhart’s statements.

Equally concerning, there is no evidence that Everhart told police he had plans to meet
Mr. Van Treese at the motel to confront Glossip. As a former law enforcement professional and
criminal investigator, Everhart would have known that this would be critical information for
police in their investigation. Yet, we have seen no record that Everhart told police these things.

If this information was true, Everhart should have directed the police to contact Ms. Van Treese

442 Trial 1 Testimony of C. Everhart, Vol. 4 at pp. 105:22-106:1.

443 Trial 2 Testimony of C. Everhart, Vol. 11 at p. 207:1-6.

444 1d. at 175:10-17.

445 Trial 2 Testimony of B. Hooper, Vol. 7 at p. 53:2-10; January 7, 1997 Oklahoma Turnpike Authority Pikepass
Statement.

446 Trial 1 Testimony of C. Everhart, Vol. 4 at p. 104:10-15; Trial 2 Testimony of C. Everhart, Vol. 11 at p. 175:4-7.

47 Trial 2 Testimony of D. Van Treese, Vol. 4, pp. 78:17-80:7.

121



to discuss the accusation that Glossip was about to be confronted and fired, as that could provide
a motive for someone to kill Mr. Van Treese. But, there is no record that anything like that
occurred. As with Ms. Van Treese, there are notes in the prosecution’s file suggesting a possible
discussion between prosecutors and Everhart, but there is no mention of any plan to meet Mr.

Van Treese to confront Glossip on January 6.4

There also are serious credibility problems in general relating to Everhart that are
discussed in greater detail in Section Xlll. Evidence of Cliff Everhart’s Lack of Credibility and
Related Criminal Troubles The Jury Did Not Hear. We discuss some of them here. Everhart has
been referred to as a part-time security person for the motel, although he was not on the
payroll.**® He claimed to have a one-percent ownership interest in the motel, but this was
disputed by Ms. Van Treese.**° Also, before the first trial, the family accountant submitted a
letter disputing this.*** We also learned in our investigation that Everhart had a reputation for
being dishonest, especially in his role as an investigator at the Oklahoma Indigent Defense

452

System. In addition, at the time of the second trial, Everhart was being prosecuted in

Oklahoma for various offenses and later pled guilty, including for the crime of “Public Officer

Making False Writing” which is a misdemeanor.*3

Everhart spent time in prison for these
offenses. Itis possible the prosecution delayed finalizing the case against Everhart so as to avoid
him having a conviction on his record when he testified at trial. The defense never raised these

criminal proceedings against Everhart. In light of all this, we are skeptical about Everhart’s

448 January 21, 1997 Oklahoma County District Attorney Case Record, Incident No. 97-002261 at p. 6.

449 Trial 2 Testimony of D. Van Treese, Vol. 4 at pp. 143:19-144:5.

430 Id. at 144:6-10.

451 May 26, 1998 Letter from D. Bowdon to D. Van Treese.

452 For example, see Oklahoma Indigent Defense System Mid-Year Informal Review of Cliff Everhart (April 22, 1994)
(stating, “[Cliff] exhibits character deficiencies including very limited honesty and integrity that, together with other
deficiencies mentioned herein, make many division attorneys reluctant to trust his work”); Memo from Randy
Bauman to Robert Ganstine Regarding Cliff Everhart Performance Review (April 26, 1994) (stating, “[Cliff’s] denial
that he attempted to halt an investigation that led to discovery of an extremely valuable innocence claim is also a
complete falsehood. There is no confusion as to the cases and no doubt that the incident occurred as described in
the review.”).

453 August 5, 2003 Information Sheet for State of Oklahoma v. Clifford Albert Everhart, No. CM-2003-225; August 8,
2003 Affidavit by Chuck McAnarney for State of Oklahoma v. Clifford Albert Everhart, No. CM-2003-225. See 21 O.S.
§ 587.
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testimony in the case, including his testimony regarding Glossip’s alleged theft, and the jury never

heard any of this information.

c. The Story That Mr. Van Treese Was Going To fire Glossip
For Stealing Originated With Bender Whose Account Is
Based On Unreliable Hearsay Statements From Mr. Van
Treese, Many Of Which Are Not True

The idea that Glossip was going to be fired for stealing (and hence the potential motive)
was first introduced by Bender from the Tulsa Best Budget Inn. Detective Bemo interviewed
Bender at 3:40 p.m. on January 8, 1997, after Bemo heard from a Tulsa Police Department officer,
Harold Wells. Detective Bender called Wells early in the morning on January 8, after he found
out that Mr. Van Treese may have died. By the time Detective Bemo conducted the interview,
Bender had already spoken with Wells, one of Mr. Van Treese’s brothers, Ms. Van Treese, Richard
Glossip, and possibly other individuals, given the time that elapsed between Bender’s initial call
to police and the Detective Bemo interview.*** As a result, Bender’s account may have been
influenced by having obtained information from multiple sources. Indeed, it seems that some of
what Bender told Detective Bemo could only have come from talking to other people. There is
no record of anyone telling the police that Glossip was going to be confronted about missing
money and possibly fired until Bender spoke with Detective Bemo. It does not appear that
Detective Bemo asked Bender what information he obtained from other sources in between the

time Mr. Van Treese was at Tulsa and his interview with Bender.

Per Detective Bemo’s report, Bender said that Mr. Van Treese was mad when he arrived
at Tulsa after coming from Oklahoma City late in the evening on January 6. Bender relayed a
story purportedly told to him by Mr. Van Treese. Bender said Mr. Van Treese told him when he
arrived in Tulsa that about 2,500 registration cards were missing in Oklahoma City, that he “had
a lot of people in the manager’s position steal from him in the past” and that he found out that
Glossip had been stealing in Oklahoma City. Specifically, “Bender said Van Treese discovered he
was missing 2500 registration cards from the Best Budget Inn in Oklahoma City not in consecutive

order, but in different groups. Several daily reports were also missing.”*>>

454 January 8, 1997 Police Report of B. Bemo.
455 /d
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Bender’s account to Detective Bemo regarding what Mr. Van Treese purportedly told him
is unreliable hearsay, and should not have been admitted. Over the defense’s objection, the
Court let Bender’s testimony in under the “present sense impression” exception to the hearsay
rule. But, after consulting with Oklahoma counsel and conducting our own analysis, we believe
this ruling was incorrect. A present-sense impression is a hearsay statement “describing or
explaining an event or condition made while the declarant was perceiving the event or condition,
or immediately thereafter.**® The theory supporting admissibility of a present sense impression
is similar to that of excited utterances, i.e., “that substantial contemporaneity of the event and
the statement negate the likelihood of deliberate and conscious misrepresentation.”**” The
foundational requirements for a present-sense impression include: a startling event; a statement
explaining the event or condition; made while the declarant is perceiving the event or

immediately after the event.*>8

Mr. Van Treese’s purported statements to Bender regarding what he observed at
Oklahoma City and his alleged discussions with Glossip were not contemporaneous to any event.
Mr. Van Treese had left Oklahoma City at around 8:00 p.m. on January 6 and did not arrive in
Tulsa until after 11:00 p.m. That lapse of time, plus the fact that Mr. Van Treese’s purported
statements to Bender contained largely incorrect information, should have led the Court to
sustain the defense objection. While the judge reasoned that Bender was describing a discussion

459 reviewing documents is not a startling

with Mr. Van Treese while reviewing some documents,
event, and the crux of Mr. Van Treese’s purported out of court statements related to events that

supposedly happened hours earlier and over 100 miles away.

While the Defense objected during trial, they should have anticipated this issue when
Bender was listed as a prosecution witness, and should have filed a pre-trial motion to exclude

the testimony. By the time Bender was on the stand, the defense seemed ill-prepared to address

456 OKLA. STAT. tit. 12, § 2803(1).

457 Whinery, Courtroom Guide to the Oklahoma Evidence Code, 618 (West, 2005).
458 Welch v. State, 1998 OK CR 54, 968 P. 2d 1231, 1240 (1998).

459 Trial 2 Statement of Judge Gray, Vol 8 at p. 75:6-12.
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the issue despite objecting. They were not armed with the legal authorities to respond to the

Court’s invocation of this hearsay exception.

It also was a major mistake for the Defense not to challenge the Court’s admission of the
evidence on appeal. Under Oklahoma law, “where hearsay evidence has been received which
reasonably contributed to the verdict of guilt, the reception of such evidence is ground for
reversal.”*® Going from bad to worse, Glossip’s post-conviction lawyers did not call out the
failure to raise this on appeal as constituting ineffective assistance of appellate counsel. As a

result, this egregious failure has never been thoroughly addressed until now.

Besides the hearsay issue, our investigation has revealed several additional reasons why
Bender’s statements are not credible, and should not be relied on to support the State’s motive

theory:461

{ Bender said that Mr. Van Treese told him several daily reports were missing in
Oklahoma City, but Ms. Van Treese testified that they were able to prepare 1996 year-
end and monthly revenue summaries for Oklahoma City. The information for these
summaries would have come from the daily logs and the daily reports Mr. Van Treese
picked up. As discussed below, Mr. Van Treese reconciled the daily reports against
daily logs Ms. Van Treese prepared in order to calculate revenue. If several daily
reports were missing, Ms. Van Treese would not have been able to make her year-end
shortage calculations.

1 As noted below, Hooper was present when Mr. Van Treese ran the daily receipts on
January 6, 1997 and when Mr. Glossip brought Mr. Van Treese the money. Hooper
mentioned nothing out of the ordinary, and nothing about Mr. Van Treese identifying
2500 missing registration cards, or any missing daily receipts.

 Bender said that Mr. Van Treese told him that, while in Oklahoma City, “he tried to
get all his paper work together and found he was missing $3000 dollars in deposits”

and that “Rich was two or three weeks behind with some other deposits.” The year-

460 Sevier v. State, 1960 OK CR 74, 355 P. 2d 1018, 1024 (1960).
461 January 8, 1997 Police Report of B. Bemo (including the statements made by Bender in the list below).
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end and monthly summaries confirm there was no missing paperwork at that time,
and deposits for every single day in 1996 are listed on the monthly summaries. As
discussed below, Ms. Van Treese testified that she prepared the year-end summary,
and did not say she lacked any paperwork from Oklahoma City that she needed to
complete the report. She said nothing about Glossip being two or three weeks behind
with deposits.

{ Bendersaid that Mr. Van Treese showed him “two sheets of paper with three columns
on each,” one for Oklahoma City and one for Tulsa, and that these sheets” contained
lists of deposits for the months of September, October, November, and December for
the past three years.” No three-year comparison sheets were ever produced, and Ms.
Van Treese did not testify that these ever existed.*®?

{ Bender said that Mr. Van Treese told him he had no money when he arrived at Tulsa,
and that he was returning to Oklahoma City to pick up the money. This is incorrect
because, as we explained previously, Mr. Van Treese picked up money from Oklahoma
City on January 6, 1997—around $2,800 (according to our calculations and Hooper’s
statement to police on January 7).

§ According to Bender, Mr. Van Treese said that Glossip owed him about 3 or 4 weeks
of receipts that were missing from Oklahoma City totaling about $3000; “in particular,
the money missing from room #102,” and that “during one three week period he
collected only $1180 from the motel in Oklahoma City” which Bender said is only
about $38 to $40 per day. The records do not support this statement. There is no 3
or 4 week period of missing receipts noted on the year-end or monthly summaries,
and the statement regarding missing money from room 102 does not make sense.
Further, there is no three-week period where Mr. Van Treese only picked up $1180.
According to the year-end summary (Exhibit 71), the average monthly amount of cash
(not including credit card receipts and check payments) picked up by Mr. Van Treese

was almost $17,000.

462 If these sheets existed, they might be exculpatory and should have been produced, as they might show that the
alleged shortages for 1996 were nothing out of the ordinary. If they existed, perhaps they were in the box of
destroyed evidence.
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{ Bender asked Detective Bemo if Mr. Van Treese was found in room 102 and whether
Mr. Van Treese was dressed. Bender said that Mr. Van Treese would not stay in room
102 because it had a waterbed. There is no reason for Bender to have asked about
room 102, or know that room 102 had a waterbed, if he had not already received
information from some other source. Further, Bender’s statement that Mr. Van
Treese would not stay in a waterbed is contrary to other evidence in the case.

1 Bender said Mr. Van Treese confronted Glossip about the number of rooms he rented
on the weekend, “averaging between 18 to 22 on a weekend as opposed to 45 to 50
when he wasintown....” Mr.Van Treese likely did not say this either, or he was not
providing Bender with truthful information. Based on the monthly summaries, on
each weekend (assuming a weekend is Friday night and Saturday night) more than 50
rooms per weekend were rented in Oklahoma City under Glossip’s management.

 Bender’s story is internally inconsistent. He said that Mr. Van Treese told him he was
going back to Oklahoma City to collect the money from Mr. Glossip, but, then, he said
that he thought Mr. Van Treese was driving back home to Lawton. Even Detective

Bemo was confused by this saying “I| never was quite clear on what Bender was trying

to tell me.”

I Bender said to Detective Bemo that Mr. Van Treese wanted Bender to run both the
Oklahoma City and Tulsa motels. Yet, during the second trial, the prosecutor made
an offer of proof that “William Bender was also mismanaging the motel, that it was
their intention to fire him as well, that they were going to take care of the Oklahoma
City motel first. And, in fact, William Bender was fired two months after, like in

March.”463

Further, we assume that, if Detectives Bemo or Cook thought Bender was credible, they
would have followed up with Ms. Van Treese regarding Bender’s story. An experienced detective
would have sought to confirm what Bender said with Ms. Van Treese, who would likely have at

least some firsthand knowledge of the situation at Oklahoma City. After that, they could have

463 Trial 2 Statement of Assistant District Attorney C. Smothermon, Vol. 4 at p. 178:16-21.
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gone back to Bender to try and clear up any confusion. They also could have talked to other
family members or motel employees. If Detectives Bemo or Cook did any of this, there is no
reporting to confirm that such action was taken. The police did not even talk to Bender’s wife,
who was present when Mr. Van Treese visited that night. There also is no indication that the
police reviewed any of the records from the Oklahoma City motel’s office to try and verify
Bender’s story that Mr. Van Treese complained about missing registration cards and daily
reports. There is no indication that the police attempted to locate the three-year comparison
document that Bender described. They did not ask Bender if he still had these documents. They
collected none of the Tulsa records, even though Bender’s story was that Mr. Van Treese found
that Tulsa was being managed properly in contrast to Oklahoma City. The police failed to take a
full and complete inventory of the records in Mr. Van Treese’s car, so we do not know if any
records from the car would back up Bender’s story or contradict what he was saying, and the

police destroyed motel business records at the behest of the District Attorney’s office.

Further, while Detective Cook presumably knew about Bemo’s interview with Bender
when he interviewed Hooper on January 9, 1997, he did not ask Hooper to confirm anything that
Bender had said about Mr. Van Treese confronting Glossip about missing registration cards, daily
reports or missing deposits. Hooper likely would have known if any such records were missing.
Hooper was present when Mr. Van Treese arrived on January 6 and during interactions he had
with Glossip. Indeed, it seems from Detective Cook’s report that Hooper reported nothing

unusual from Mr. Van Treese’s visit pertaining to financials:4%*

464 January 9, 1997 Police Report of B. Cook.
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At least according to the report, Detective Cook did not probe further. He did nothing to
test the obvious inconsistencies between Bender’s account of Mr. Van Treese’s demeanor and
Hooper’s account. A search for the truth about what happened would have involved more

probing questions.*®®

C. Ms. Van Treese’s Shortage Calculations Cannot Be Considered Reliable

1. Ms. Van Treese’s Shortage Calculations Were Not Supported By
Company Business Records Needed To Verify Their Accuracy

Ms. Van Treese testified that she and her husband learned about the year-end shortage
on January 6, 1997, and that Mr. Van Treese was going to confront Glossip about it when he
arrived in Oklahoma City later that day. Ms. Van Treese gave the following testimony in the first

trial:4®

465 The payment of employee wages in cash or by money orders purchased with cash described by Hooper could
account for at least some of Ms. Van Treese’s “shortages” if the funds were not properly accounted for on the daily
reports of the business. There is no evidence this was ever explored by the police, the prosecution or by Glossip’s
defense teams. See further discussion below regarding the manner in which Mr. Van Treese operated the business
as casting further doubt on the credibility of the shortage calculations presented by the State through Ms. Van
Treese.

466 Trial 1 Testimony of D. Van Treese, Vol. 3 at pp. 46:3-47:9
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Ms. Van Treese also testified to this in the second trial, explaining: “At the end of each
month, | would do a report and then | kept a year-to-date report. There were significant
shortages for the entire year of 1996.”%¢7 She then asked to “refer to my notes” (which she was
allowed to do without any defense objection) and stated without any foundation being required,
and without introduction of any business records, that: “For the entire year of 1996 there was a

deficit, a shortage $6,101.92. Of course, that is broken down over a 12-month period.”48

Ms. Van Treese then testified about information contained on a “daily report” (but that

document was never authenticated, shown to the jury or introduced into evidence): #6°

467 Trial 2 Testimony of D. Van Treese, Vol. 4 at p. 63:12-14.
468 Id. at 63:17-19.
469 Id. at 63:20-64:16.
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These daily reports presumably contained information from which Ms. Van Treese’s

“shortage” calculation for 1996 could have been derived. But Ms. Van Treese did not testify to
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any specific daily reports for 1996, none were offered into evidence, and none have been located.

Rather, Ms. Van Treese discussed them in the most general terms.

But we know from the first trial that Ms. Van Treese actually never saw the daily reports
“alot of times,” as those were collected by Mr. Van Treese. Instead, Ms. Van Treese would obtain
information about the motel finances from a daily telephone call with Best Budget Inn
employees, put that information on her own “daily log” and Mr. Van Treese would later compare

that information to the daily reports in calculating the business revenues:4°

470 1d. at 63:3-17.
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It appears from this that the year-end summary is a compilation of information from
various sources. This includes monthly reports created from the “daily logs” containing
information taken by Ms. Van Treese over the phone and the “daily reports” that were picked up
by Mr. Van Treese from the motel. These “daily logs” were created based on hearsay statements
from motel employees who presumably had source information to look at, such as hotel
registration records, cash on hand, credit card receipts, checks, receipts for purchases of supplies
and other items, etc. Similarly, the “daily reports” would have been generated from this same
information. These daily logs and daily reports for the year 1996 were never put into the record
at trial, and there is no record of them at all. There also is no record of the source information,
such as the registration records, cash on hand, credit card receipts or other receipts showing cash
outlays. There are no bank deposit receipts for the cash received at the motel, because we now
have confirmed through our investigation that Mr. Van Treese did not deposit money from
Oklahoma City into a bank; rather he used the trunk of his car. This is discussed in more detail

later.

At bottom, Ms. Van Treese was not asked to explain how the shortage was calculated for
1996, or what the cause(s) could have been if there was a real shortage. None of the source
business records (the daily logs and daily reports) were presented. Yet, Ms. Van Treese was
allowed to testify in the second trial that Glossip was responsible for a “shortage,” that this meant
that Glossip was stealing money from the business, and that this was a revelation that concerned

them greatly:4"?

471 1d. at 66:3-11.
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Ms. Van Treese added the following regarding her reaction and Mr. Van Treese’s reaction

to this revelation:472

The State offered no other evidence as to how the purported $6,101.92 shortage was
calculated, and there is no evidence the prosecution attempted to verify how Ms. Van Treese
calculated this shortage so precisely and to the penny. There is no record, for instance, they
engaged a forensic accountant to review the corporate books and records in order to determine
if this corporate theft motive was even viable. Instead, they just presented these unverified and

untested statements.

We believe the prosecution had some obligation to verify there was a shortage before

arguing that Glossip was stealing money from the motel, which formed part of the motive for

472 |d. at 123:12-16.
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him engaging in capital murder. It appears that the prosecution put on this evidence without a
reasonable investigation into its accuracy. The American Bar Association (“ABA”) Standards for
Criminal Justice in effect at the time of Glossip’s prosecution made clear that “[t]he duty of the
prosecutor is to seek justice, not merely to convict.”4’® The defense also did nothing to try and

verify Ms. Van Treese’s calculations.

Two forensic accountants have now confirmed that Ms. Van Treese’s shortage
calculations are unreliable and cannot be verified based on the information that is available. They
certainly are not evidence that anyone was stealing from the motel. They also noted

mathematical errors in Ms. Van Treese’s calculations.*”*

In cases involving allegations of embezzlement, the State cannot simply put on a witness
(including an expert witness) to testify about summaries of data without producing “the various
books and records” from which the conclusions were drawn. The Defense should have objected
to this too, but they failed to make any objection to Ms. Van Treese’s testimony, and no strategic
reason for this failure has been offered. As the Court of Criminal Appeals has made clear, when
there is testimony regarding a summary of the results of a business, the witness “may not state
simply that the books show certain facts, but the books themselves must be introduced as
primary evidence or their absence satisfactorily accounted for, and the testimony of the expert
is secondary and explanatory only.”#”> In other words, opposing counsel must have full
opportunity to cross examine the witness regarding the correctness of the statements. This is
especially true where the books are voluminous and require explanation by an expert

accountant.*’®

Glossip was deprived of the ability to fully challenge Ms. Van Treese’s shortage
calculations, and the documents that would have allowed Glossip to definitively verify them were
destroyed by the police at the District Attorney’s behest before trial (see above discussion

regarding evidence destruction). In addition, a flood that Ms. Van Treese says occurred at her

473 ABA Standards for Criminal Justice Prosecution Function and Defense Function (3" Ed. 1993), Standard 3-12.

474 April 12, 2022 Expert Report by C. David Rhoads; Final Summary of Findings by Pam Kerr; October 18, 2016 Letter
from Pam Kerr to Defense Counsel regarding summary of findings.

475 Casselman v. State, 58 OK CR 317, 379; 54 P.2d 678 (1936).

476 /d
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home led to the destruction of other records.*’”” Given that alone, this “embezzlement” theory
should not have been presented to the jury. The prosecution should not have presented a theory
it could not verify, and the defense completely fell down in failing to object. These failures of the

defense, also should have been raised on appeal and by Glossip’s post-conviction counsel.

Accordingly, the jury was told Glossip was stealing from the motel and was going to be
fired for it, even though we have found no credible evidence that any of this was, in fact, true.
2. The Shortage Calculations Are Based Entirely On A Summary

Chart That Does Not Establish Any Embezzlement And Appears
To Overstate Any Shortages

a. Since At Least Some Of The “Shortages” On The Chart
Were Expected, Based On The Timing Of When Customers
Paid For Their Rooms, They Cannot Be Considered
Shortages At All

The only business document introduced at trial reflecting the alleged $6,101.92 shortage
for 1996 was a redacted version of Defendant’s Exhibit 71: a document titled “Deposit vs.
Volume.” Ms. Van Treese testified that she prepared this document and that it was her
“summary of the 1996 year-end deposit versus volume report.”4’® As discussed, this document
would have been prepared using some combination of Ms. Van Treese’s “daily logs,” the “daily
reports” collected by Mr. Van Treese, and the “monthly reports” created from those documents.
All of these summaries were created from cash, checks, receipts and other daily business records.
As far as we can tell, other than Exhibit 71, only the monthly reports still exist, so there is no way
to verify the accuracy of any of the information on Exhibit 71. The monthly reports were not

introduced as evidence.

Exhibit 71 originally contained year-end information for Tulsa as well as Oklahoma City,
but it was redacted, so only the Oklahoma City information was shown to the jury. Here is the

portion of Exhibit 71 that the jury got to see, which shows the Oklahoma City information:

477 See Section VI.The State’s Destruction of Key Evidence Before Glossip’s Capital Murder Retrial Demonstrates a
Breakdown of Our Criminal Justice System; Trial 2 Testimony of D. Van Treese, Vol. 4, at pp. 115:20-116:9.
478 Trial 2 Testimony of D. Van Treese, Vol. 4 at p. 133:10-21.
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Ms. Van Treese testified that she generated this report and that it was a year-end
summary of the 1996 deposits versus business volume.*”® We understand that, for each month,
the year-end summary listed: (1) the amount of “deposits” collected, which, on this form, refers
to cash, (2) the amount of “cash out,” meaning cash used by the business for miscellaneous
expenses, such as supplies, (3) the amount received in credit cards and other non-cash payments,
and (4) the total sum of those amounts, which would be the amount of money actually taken in
by the business. The chart then compared the total amount actually collected against “business
volume,” which is the column labeled “V.” If the difference was a negative number, then Ms.
Van Treese would consider that to be a shortage. This is represented in the column labeled “D”
for “Difference.” Indeed, Exhibit 71 illustrates that the total sum of the “D” column for each
month is the $6,101.92 shortage Ms. Van Treese testified to, which she accused Glossip of

“stealing.”

However, Ms. Van Treese’s testimony demonstrates why the “shortage” amount in the
“D” column is not evidence of stealing, or even evidence of “shortages” at all. There are
legitimate explanations why the receipts of the business may be less than the “business volume”

on any given day or month, or even at the end of the year. First, Ms. Van Treese explained that

479 |d. at 133:17-21.
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the business volume does not refer to monies collected for the day, rather it is “the amount of
business that was run that day, whether you collected for that room or not.”#8 Ms. Van Treese
elaborated in detail what this means, and the legitimate reasons why the motel might not collect

on any day or month the amount of the “business volume”: 481

480 Id. at 136:5-12.
81 1d. at 137:11-138:25.
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This means that at least some of each month’s “shortages” are explained by the timing of
the motel guests’ payments, and if some guests paid in 1995 for rooms reserved into 1996, those

monies would never be recorded in 1996, and thus would show up as a “shortage” for 1996 even
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though they were already paid in 1995. In addition, if someone stayed for several days at the
end of 1996, but didn’t pay until 1997, those amounts would show up as a shortage for 1996
even though they actually paid later. As a result, some level of “shortage” on the report was to
be expected, yet Ms. Van Treese testified that the entire shortage on the chart — $6,101.92 —
was attributable to Glossip stealing money. This negative implication was perpetuated by the
prosecution, and never cleared up by the defense. Moreover, without more documentation from
the business, the amount of these expected “shortages” cannot be definitively calculated. This
issue was not explained to the jury.

b. The Shortage Numbers On Exhibit 71 Do Not Account For

Adjustments That Were Written On The Motel’s Monthly
Reports

Ms. Van Treese testified that they had another sheet that calculated “shortages” on a
monthly basis, such that the information was available to Mr. and Ms. Van Treese every month.*&2
While these monthly reports were not introduced into evidence, they were saved from the
evidence destruction discussed above. While the “daily reports,” “daily logs,” and source
documents are not available to verify the information on the monthly reports, we can tell from
the monthly reports that there were certain adjustments made in handwriting. These
adjustments actually reduced the shortage amounts for April from a $2,026.89 shortage to a
$1,368.57 shortage, and in June, the shortage was reduced from $90.40 to $62.07. These
adjustments did not make it into the summary Exhibit 71. Here are the April and June monthly

reports, with the handwritten adjustments highlighted:

82 |d. at 63:12-19; 139:22-140:20.
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These reduced shortage amounts are not reflected in Ms. Van Treese’s year-end summary
(Exhibit 71) and these adjustments were not raised on either direct or cross examination for the
jury to consider. Therefore, if there even was a shortage for 1996, the evidence put forth by the
State overstated the amount. Other handwritten notes on the monthly reports indicate that

adjustments were not factored into any of the calculations. However, neither the prosecution
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nor the defense asked about these notes.*®® For these additional reasons, the evidence put forth
by the State regarding a $6,101.92 shortage appears to not be supported. The jury was not

presented with this information.

c. The ADR Numbers Are Rounded Such That They Do Not
Result In An Accurate Number For “Business Volume”

Ms. Van Treese explained that they calculated “business volume” by taking the number
of rooms per day and multiplied them by the ADR. The ADR is calculated by adding up the room
charges and taxes for each room rented, as opposed to actual amounts received, and dividing
that by the total number of rooms rented. While the daily reports for 1996 no longer exist, as
they were destroyed before trial, we do have portions of daily reports for the first week of
January 1997.%8* These reports do not relate to the period when the alleged shortage occurred,
but we can see from these reports, that ADR numbers are not precise, since they are rounded up
or down. Therefore, the resulting business volume figure is necessarily inaccurate, and over a
course of a full year, this could lead to a meaningful discrepancy. This methodology of rounding
numbers up or down may be an appropriate business forecasting method, but it is not
appropriate when attempting to show embezzlement as a motive in a capital murder case. For
1996, there is no way to determine how this method impacts the shortage calculation, as the
daily reports necessary to calculate the “true ADR” have been destroyed. The jury was not

presented with this information.
d. The Shortage Calculation Understates The Amount Of
Cash Collected By The Motel On A Daily Basis Because Mr.
Van Treese Seemingly Did Not Collect And Record All Cash

He Received, And This Could Account For The Purported
Shortages

The “deposit” column on Exhibit 71 reflects the amount of cash that Mr. Van Treese
picked up from the motel when he collected the receipts. In looking at Exhibit 71, and the

monthly reports for 1996 that were not introduced into evidence, it seems clear that Mr. Van

483 We attempted to interview Ms. Van Treese as part of our investigation so that we could obtain some explanation
of the various reports and handwritten notes, but were unable to make contact with her.
484 January 1, 1997 to January 8, 1997 Best Budget Inn Daily Reports.
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Treese did not collect and record all cash received by the motel.*®> This practice is demonstrated
by the fact that the dollar amounts in the “deposit” column for all but four out of 365 days in

1996 were multiples of 5 or 10. For example, this was the case for every single day during the

month of December 1996:

This means that Mr. Van Treese did not pick up dollar bills and change and did not record
those amounts on his reports. This is consistent with the fact that the handwritten notes on the

cash envelopes recovered in Mr. Van Treese’s trunk also show that he did not collect anything

485 Defendant’s Exhibit 71, 1996 Best Budget Inn Monthly Reports.
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less than 5 dollar bills.*®® In comparison, the credit card column (“CC”) on the year-end and
monthly reports more accurately reflects the receipts collected as they are written down to the
penny. Interestingly, for the Tulsa motel’s summaries, the deposit column on the year-end report
is down to the penny. This is likely because the Tulsa receipts were deposited in the bank, while

the Oklahoma City cash receipts were deposited in Mr. Van Treese’s trunk.*®’

The following chart is the un-redacted version of Exhibit 71, which contains the year-end
summaries for Oklahoma City (top) and Tulsa (bottom). This shows the differences in the cash
collected between the two motels in the “Deposit” column. Notably, for the Tulsa motel, not a

single month in 1996 had cash collected that equaled a multiple of 5 or 10 dollars.

486 State’s Exhibit 10.

487 The few pictures of the $23,100 found in Mr. Van Treese’s trunk do not include any dollar bills and there was no
change identified as being recovered from the trunk. The failure of the police to fully inventory the $23,100 in cash
from the Trunk and the issues associated with that are discussed elsewhere in this report. See State Exhibit 11 for a
picture of the cash in Mr. Van Treese’s trunk.
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Given the clientele at the Best Budget Inn in Oklahoma City, we would expect that many
customers paid with dollar bills and change. Since Ms. Van Treese’s shortage calculation, even if
accepted, amounts to around $16 per day, this discrepancy easily can amount to the entirety of
her shortage calculation, meaning there was no shortage at all. The jury was not presented with

this information.

e. Mr. Van Treese’s Business Practices Make Any Shortage
Calculation Questionable And Certainly Not Evidence Of
Stealing

The Oklahoma City Best Budget Inn was nearly an all cash business. For 1996, at least
74% of the business receipts collected were in cash according to Ms. Van Treese’s year-end
summary. At least $17,000 in cash passed through the business each month, and more than
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$203,000 in cash went through the motel in 1996 according to the same report. We have seen
no record that any of this money was deposited in a bank.*®® At least $23,100 was found in the
trunk of Mr. Van Treese’s car. Ms. Van Treese testified during the first trial that Mr. Van Treese
“would pick up the money on a periodic basis from the motel and put the money into his trunk,”
so the money in the trunk “was motel revenue.”*®° The money, along with the envelopes holding
the money, were returned to Ms. Van Treese before trial.**® During the retrial, Ms. Van Treese
modified her account of the $23,100 in the trunk. When asked about the trunk money, Ms. Van
Treese testified that Mr. Van Treese “normally did not carry that large amount of cash” and that
this cash was money being saved to make a balloon payment on the Oklahoma City mortgage
that was due in September. She stated that the balloon note was $100,000. As Ms. Van Treese
put it, “And so that was his way of collecting enough money to be able to pay that balloon note

and all that money was revenue from the motel, receipts from the motel.”*%!

Through our investigation, we obtained the mortgage documents on the Oklahoma City
motel as it went into a foreclosure proceeding after Mr. Van Treese’s death. We were unable to
locate any note that carried a balloon payment. We believe that the cash found in the trunk is
more consistent with Mr. Van Treese’s normal business practices, rather than the notion that he

was saving money in the trunk of his car for a balloon payment.

For example, we have learned through our investigation that for several years, including
up to the time of the murder, Mr. Van Treese had issues with the Internal Revenue Service and
other creditors, including state tax authorities, and would avoid depositing money in banks. Mr.
Van Treese’s accountant told us that the IRS had levied his bank accounts, so it was not surprising

that Mr. Van Treese was holding large amounts of cash in his car, including the trunk.*? The

488 \While financial records may have been recovered by the police from Mr. Van Treese’s car, including deposit books,
the DA authorized their destruction before Trial 2.

48 Trial 1 Testimony of D. Van Treese, Vol. 5 at p. 85:15-18.

4% Id, at 84:11-85:8.

491 |d. at 15:23-16:13. Not all of the money from the trunk was photographed and the police did not write down all
of the denominations, but we know that at least some of the money (51,600 in hundred dollar bills) appeared to be
stained with blue dye. As Officer McMahon noted in Trial 1, this dye indicates that the cash could have been bait
money from a bank robbery. Trial 1 Testimony of J. McMahon, Vol. 5 at pp. 8:21-9:7. It does not appear the police
fully investigated this.

492 ppril 2022 Reed Smith Interview of Van Treese’s Personal CPA Dudley Bowdon.
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accountant recounted to us the incident from September 1996, when Mr. Van Treese went to his
car after they had dinner together, pulled out an envelope with cash from under the driver’s seat,
and proceeded to pay the accountant $800 for his services. The accountant wrote out a receipt

to Mr. Van Treese on a restaurant napkin.*°3

Mr. Van Treese’s practice of handling money out of his car and outside of the banking
system leads us to conclude that any shortage calculated by Ms. Van Treese could be the result
of funds being unaccounted for over the course of a year of handling cash in this manner.
Alternatively, there could be funds that Mr. Van Treese was shielding from the IRS and other

taxing authorities or creditors.

These practices were not isolated, but appear to have been longstanding. Mr. and Ms.
Van Treese were sued in the early 1990s by a mortgage holder of their motel in Weatherford,
Oklahoma. They testified at a “Hearing on Assets” on March 29, 1993.°* Mr. Van Treese
described his real property assets and numerous mortgages, totaling hundreds of thousands of
dollars outstanding, including a judgment that had been obtained against him by one mortgage
holder for $119,000 and later was reduced to $75,000 by agreement.*>> Mr. Van Treese was
paying $250 monthly to satisfy that obligation. Mr. Van Treese also discussed close to $600,000

in mortgages on the Oklahoma City Best Budget Inn.

Mr. Van Treese described how he had gotten sick in 1988 and got “upside down” with the
IRS. He stated that, since that time, “[W]e have not hardly had a bank.”*°® Instead, they made
payroll with “Circle K money orders, et cetera and tried to deal basically on a cash basis, which
makes it most difficult. We have had a couple of small accounts that we have just out of sheer
necessity where they absolutely require a check.”#%” Mr. Van Treese also testified that the debt
load he was carrying since he became ill had “taken every cent we could muster to keep our head

above water.”4%8

493 April 2022 Reed Smith Interview of Van Treese’s Personal CPA Dudley Bowdon.

494 Estate of J.E. Tankersley, Hearing on Assets of Barry Van Treese and Donna Van Treese (March 29, 1993).
495 |d. at 7:20-23.

4% Id. at 13:9-10.

497 |d. at 13:10-15.

498 Id. at 14:13-16.
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We agree it is “most difficult” to deal exclusively in cash, and this includes accounting
properly for the cash flow which could lead to perceived shortages that have nothing to do with
any employee theft. Mr. Van Treese explained that he started dealing in cash since his deal with
the IRS in July of 1990.4%° He described paying for cashier’s checks using 100 dollar bills, and
stated that he just bought cashier’s checks to pay the bills rather than putting money in the

bank.>® Only credit card receipts from the motels were run through banks.>%!

Mr. Van Treese also discussed a personal bank account that Ms. Van Treese used for
household expenses for the children, and stated that he was not allowed by his wife to write
checks on that account.>® Mr. Van Treese also described some cars he owned that were
“replevined” by the bank, including his basic work vehicle and an old Cadillac.>®® He also said the

bank replevined a Buick Riviera that he bought through the bank 15 years before.>%

With regard to the IRS, Mr. Van Treese described a pay-out agreement he had for alleged
back taxes. He said: “l pay them 1,025 dollars per month between the first and fifth of each
month religiously, and that is still in litigation. | don’t owe them anything, but they say | do. So
until that is cleared, | will continue to pay them, and they will someday maybe reimburse me, or
I'll just keep paying until | die.”>%> Unfortunately, as it appears from our discussions with the
family accountant, Mr. Van Treese was still paying the IRS at the time he died.”®® Mr. Van Treese
described his method for paying: “I hand-carry the cash up there to them every month. | go to
the bank downstairs of their office in Oklahoma City, purchase a cashier’s check, go upstairs to
their third floor office and personally pay them and get a receipt.”>®” Mr. Van Treese also had a
$250 per month payment agreement with the Oklahoma Employment Security Commission, and

he described being behind on the ad valorem taxes for his Weatherford property.>® Finally, Mr.

499 Id. at 25:6-23.

500 1d, at 25:19-26:5.

501 1d, at 26:6-8.

502 1d, at 14:23-15:2.

503 Id, at 15:18-23.

504 1d. at 16:7-10.

505 Id. at 20:16-22.

506 April 2022 Reed Smith Interview of Van Treese’s Personal CPA Dudley Bowdon.
507 Estate of J.E. Tankersley, Hearing on Assets of Barry Van Treese and Donna Van Treese at p. 21:8-12 (March 29,
1993).

508 Id, at 21:13-17, 22:4-8.
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Van Treese described how, during the winter months, their “cash flow is almost nil, and then
[they] go through the summer months when we bring in our cash flow.”>% Ms. Van Treese also
testified and confirmed what Mr. Van Treese described with respect to her personal checking
account for household affairs. She also stated that some of the business money went through

that account.”0

These facts were not presented or even discovered by defense counsel, nor were they
turned over by the prosecution to the defense, even though the prosecution relied on Ms. Van

Treese to calculate a business shortage that they used as the lynchpin of their motive theory.

Given these business practices, particularly the heavy debt load they carried, and the fact
that they operated their business almost exclusively in cash, we do not believe the shortage
calculation proffered by the State for 1996 is supported. This is especially the case since there is
no backup documentation to verify her calculations. Also, because of the financial issues
described by Mr. Van Treese in 1993, it would be necessary to see historic results from the
Oklahoma City Best Budget Inn and the other motels to evaluate whether such shortages were
just a normal part of their business, particularly given the cash nature of the operation. Indeed,
we know from Ms. Van Treese’s year-end summary that the Tulsa Best Budget Inn also had a
shortage listed for 1996, and that this shortage was a higher percentage of total business volume
than the shortage noted in Oklahoma City. This suggests either a deficiency in the method of
accounting utilized by the business, or no issue at all, but in either case not embezzlement by

management.

Given all of this information, one can understand why Mr. Van Treese’s brother would
conclude that a $6,101.92 shortage is not something his brother would have been concerned
about. This further casts doubt on the credibility of the State’s theory that Mr. Van Treese was

going to fire Glossip. According to Mr. Kenneth Van Treese:!!

509 Id. at 28:9-11.
510 1d. at 31:9-32:6.
511 Trial 2 Testimony of K. Van Treese, Vol. 11 at p. 109:2-10.
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Mr. Kenneth Van Treese further stated that the numbers he saw were “really insignificant
amounts of money” that “[a]nybody that’s in business understands that a few thousand dollars
is going to go away.” He equated worrying about the alleged shortages at Oklahoma City as
“crying over spilled milk.”>'> He also was shown Exhibit 71, the year-end report and stated: “if
you look at these numbers, the thing that struck me about this deal — or about this particular
spreadsheet was if you look, if you break it down on a daily basis and you’re operating these
motels 30 days a month, and if you’ve got a $500 shortage, that’s 12 bucks a day and, you know,
that’s just not the kind of thing that I’'m going get excited about,” and he said his brother would

not get his “blood pressure” up over it either.>*3

This testimony confirms that the alleged shortages on Exhibit 71 were not material, would
likely not have upset Mr. Van Treese, could be explained by the cash that Mr. Van Treese did not
pick up (the dollar bills and change), and was likely not something Mr. Van Treese was going to

fire Glossip over. It does not reflect stealing and it is not a motive for murder.

512 |d. at 145:20-23; 146:5-10.
13 |d. at 147:7-19.
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f. Mr. and Ms. Van Treese’s Actions Towards Glossip Also
Undermine The State’s Theory That Glossip Was Going To
Be Fired For Stealing

Actions taken towards Glossip, both before and after the murder, are inconsistent with a
belief that he was stealing and was going to be fired. First, it is undisputed that Mr. and Ms. Van
Treese paid Glossip a bonus every month during 1996, except December, even when the monthly
reports showed the purported shortages.>** Through April 1996, more than half of the yearly
shortage that Ms. Van Treese calculated had already occurred.®® This was before the family
issues Ms. Van Treese testified about had started, so if they believed Glossip was stealing, they
had all the information needed to fire him during the first half of the year. Second, Mr. Van
Treese continued to allow Glossip to hold onto large volumes of cash throughout the year, not
requiring Glossip to make bank deposits or do anything else with the money, even though in Tulsa
he required the Benders to make daily bank deposits.”'® This shows that Mr. Van Treese trusted

Glossip with cash.>Y’

It is also puzzling that Mr. Van Treese had to be reminded by Glossip on January 6, 1997
to come to the motel to make payroll and write paychecks to Hooper and Glossip.°'® Had Mr.
Van Treese been intending to confront or fire Glossip about the purported embezzlement or
other motel issues, he presumably would have had a planned trip to the motel on January 6, 1997
and not needed a reminder to go to the motel to pay employees, including Glossip. The fact that
Glossip had to call Mr. Van Treese to ask him to swing by the motel to make payroll tends to
indicate there was no plan to go to the motel that day, and by extension no plan to confront

Glossip.

514 Trial 2 Testimony of D. Van Treese, Vol. 4, at pp. 180:16-182:6

5151996 Best Budget Inn Year-End and Monthly Reports.

516 Trial 2 Testimony of D. Van Treese Vol. 4 at p. 126:7-12; Trial 2 Testimony of W. Bender, Vol. 8 at p. 58:8-19.

517 Mis. Van Treese testified that the Tulsa motel did not deposit monies in any bank on a daily basis and that they
followed the same business policy as in Oklahoma City. Trial 2 Testimony of D. Van Treese, Vol. 4, 127:4-10. This
suggests that Ms. Van Treese was not fully aware of her husband’s business practices at this time.

518 See State’s Exhibit 80 showing a call to the Van Treese residence at 5:01 p.m. Glossip informed police that he had
to call to remind the Van Treeses about making payroll. January 8, 1997 Police Interrogation of R. Glossip, at p. 9:17-
19. “I had to call Donna and ask where Barry was because Billie was sitting there waiting for her paycheck.” Id. Ms.
Van Treese then got ahold of Mr. Van Treese and he soon after arrived at the motel to make payroll, calling his son,
Derrick, to confirm the numbers for the paychecks. Trial 2 Testimony of D. Van Treese, Vol. 4 at pp. 80:20-81:1.
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In addition, even after the murder, they continued to have Glossip stay and work at the
motel until he was arrested, and they allowed Wood to continue staying there, even though she
assisted Glossip at the motel. Indeed, Glossip was paid for the days he was there after the murder
and nobody suggested that he was stealing or was supposed to be fired.>*® In addition, Mr.
Kenneth Van Treese testified that Glossip sold a vending machine back to the company. He said
that Glossip took money out of the till for the vending machine.>° Even though Everhart testified
that he was going to meet Mr. Van Treese at the motel to confront Glossip on January 6, 1997
for stealing, he testified that, after the murder, he paid Glossip $100 for an aquarium and that
Glossip told him he was “moving on.”>?! As an experienced law enforcement officer, if Everhart
really believed Glossip was stealing money and Mr. Van Treese planned to confront him about it
right before he was murdered, Everhart would not have purchased property from Glossip to

facilitate his “moving on.”

These facts were never clearly presented to the jury to counter the State’s theory that

Glossip was stealing money and going to be fired.

Xl.  Evidence Countering the State’s Disrepair Motive Was Never Presented to the
Jury

The Defense failed to present evidence to counter the State’s assertion that the motel
was in poor condition, this was Glossip’s fault, and that Glossip had reason to be concerned
about being fired over it. The prosecution argued that Glossip was motivated to kill Mr. Van
Treese because Mr. Van Treese would fire Glossip after seeing the disrepair the motel had fallen
into during the 6-month period from July 1996 to December 1996. Rather, the evidence shows
that Glossip was actually doing what he could to improve the motel. Furthermore, the evidence
shows that motels owned by Mr. Van Treese had problems with drugs, prostitution, and crime
and that Mr. Van Treese’s management decisions prevented his managers from making
improvements. Some accounts from former managers and guests show that Mr. Van Treese at

least tolerated this illegal activity.

519 Trial 2 Testimony of K. Van Treese, Vol. 11 at p. 130:7-24.
520 1d. at 128:14-129:4.
521 Trial 2 Testimony of C. Everhart, Vol. 11 at pp. 199:14-200:9.
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A. Evidence Of Glossip Improving The Motel

The following two snippets demonstrate that Glossip’s defense counsel failed to highlight

Hooper’s testimony indicating that Glossip was in fact trying to improve the motel: >

522 Trial 2 Testimony of B. Hooper, Vol. 7 at pp. 15:17-24, 33:12-20.
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Hooper clearly believed that Glossip was doing a good job managing the motel and was
not the cause of the motel’s condition. Defense counsel failed to dig deeper on cross examination

to show the jury that Glossip actually, as Hooper put it, “had the Best Budget at heart.”

Robert Glass, who remodeled rooms at the motel for Glossip, has further supported
Glossip’s attempts to manage the motel well. Glass said that it was important to Glossip to make
the rooms nicer but that Glossip did not have the resources to work with.>?®> According to Glass,
Glossip wanted to run the criminal element out of the Best Budget Inn, recalling more than one
occasion when he and Glossip called the police to the motel for drug activity.®** Glass also

worked with Glossip at the Continental Motel before the Best Budget Inn.>?>

All of this shows that Glossip was interested in taking care of the motel, but any issues
that existed were due to financial constraints imposed on him by Mr. Van Treese. Certainly, the
evidence does not reveal that Glossip would have had any concerns about being fired due to the
condition of the motel, which is the critical inquiry when assessing the State’s motive argument.

B. The Evidence Shows That The Motels Were Known For lllegal Drug
Activity

The jury never heard the evidence showing that the motels owned by Mr. Van Treese
were known for illegal drug activity. In one of his reports, Detective Bemo narrates a
conversation he had with Harold Wells, a Tulsa police officer.>?® Then Cpl. Wells said that, when
he was working in the Narcotics division, he knew Mr. Van Treese very well because Mr. Van
Treese frequently cooperated with the police.”?” He said that Mr. Van Treese would always
provide a room at his Tulsa motel for the police to work their deals. Former Oklahoma City Police
Officer Michael O’Leary stated that the Oklahoma City Best Budget Inn was a constant source of
calls for drugs, prostitution, robberies, and auto burglaries, recalling arresting a former high

school classmate of his with a chunk of meth.>28

523 K. Christopher Interview of R. Glass at p. 2 (July 21, 2021).

524 1d. at 2

525 1d. at 1.

526 January 8, 1997 Police Report of B. Bemo.

527 /d.

528 May 2022 Reed Smith Interview of Former Oklahoma City Police Department Master Sargent Michael O’Leary.
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Former managers, employees, and guests of both the Oklahoma City and the Tulsa motels

similarly indicated that the motels were afflicted with drugs. Accounts illustrate an environment

where drugs were abused and drug related crimes occurred.

1l

Deborah Cook, a manager of the Tulsa motel for about 1 year in the mid-1990s, stated
that there was a lot of illegal drug activity at the motel.>>® Mrs. Cook recalled one
night when a women was stabbed at the motel in a drug related incident.>3°

Natasha Nevills, a manager of the Tulsa motel for 4-6 months in the early 1990s,
stated that the motel was full of drugs.>3! Ms. Nevills said that Mr. Van Treese was
aware, but did not care, because his only concern was renting as many rooms as
possible.>3?

Christopher Kidd, who managed the Tulsa motel with his ex-wife Natasha Neuvills,
described the guests at the motel as drug addicts, dangerous criminals, and
prostitutes.>33

One guest named Darlene MclLaughlin who lived at the Oklahoma City motel
periodically from 1996 until late 2000, said that it was very dangerous and was full of

>34 On multiple occasions, Ms. McLaughlin was

drug pushers and drug users.
approached and asked if she wanted to score (i.e. buy drugs).>3°

Tricia Eckhart, who lived at the Oklahoma City motel for about 1.5 years from 1995-
1997 and would often clean rooms in exchange for rent and a small cash wage, said
there was lots of drug dealing going on at the motel, including by her ex-husband.>3¢

Melissa Wheeler, a frequent guest of the Oklahoma City motel during the 1990s,

said that she sold drugs at the motel while she was there.>3’

523 K. Christopher Interview of D. Cook at p. 1 (August 2, 2021).

530 /d

531 K. Christopher Interview of N. Nevills at p. 2 (November 12, 2018).

532 Id.

533 K. Christopher Interview of C. Kidd at p. 2 (November 12, 2018).
534 K. Christopher Interview of D. McLaughlin at p. 2 (September 24, 2018).

535 1d. at 3.

536 Affidavit of Tricia Eckhart at p. 1 (November 24, 2019).
537 K. Christopher Interview of Melissa Wheeler and Carol Ann Henson at pp. 1-2 (October 24, 2018).
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1l

Stephanie Garcia, a dancer at the nearby strip club who stayed at the Oklahoma City
motel for weeks at a time in the 1990s, described a motel where drugs were widely
available and abused.”® Ms. Garcia said that there were drug dealers at the
Oklahoma City motel selling methamphetamine and that many of the guests were

prostitutes who used drugs including meth, crack cocaine, and heroin.>3?

C. The Evidence Shows The Motels Were Known For Other lllegal Activities

The Oklahoma City and Tulsa motels were known for other illegal and illicit activities such

as prostitution. Multiple accounts indicate that Mr. Van Treese was aware of the prostitution

occurring at his motels, but let it go so long as guests were paying for rooms.

1l

Cook, stated that the police were often called to the Tulsa motel due to
prostitution.>*°

Nevills stated that the Tulsa motel was full of prostitutes and that Mr. Van Treese was
aware but did not care.>!

Kidd said that many of the guests at the Tulsa motel were prostitutes.>*?

Roger Franklin, a frequent guest of the Oklahoma City motel in the 1990s, said that

there were lots of prostitutes at the motel.>*3

D. The Evidence Shows The Motels Were Generally Unsafe And In A State
Of Disrepair For Reasons Unrelated To Managers Like Glossip

The jury was not told that Mr. Van Treese’s motels were in disrepair and were unsafe long

before Glossip began managing the Oklahoma City Best Budget Inn. Photographs of the motels

from the 1990s and accounts from staff and guests show that the rooms were not well kept and

were hotspots for crime.

1l

Kidd said that the rooms were in a constant state of disrepair.>** Mr. Van Treese put

Mr. Kidd in charge of all the repairs, but many of the problems were beyond what Mr.

538 March 2022 Reed Smith Interview of S. Garcia.

539 Affidavit of Stephanie Garcia at p. 3 (June 19, 2017).

540 K. Christopher Interview of D. Cook at p. 1 (August 2, 2021).

541 K. Christopher Interview of N. Nevills at p. 2 (November 12, 2018).
542 K. Christopher Interview of C. Kidd at p. 2 (November 12, 2018).
543 Q. O’Brien Interview of R. Franklin (August 27, 2016).

544 K. Christopher Interview of C. Kidd at p. 2 (November 12, 2018).
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Kidd was able to fix.>* Mr. Kidd stated that Tulsa police asked if he and his wife would
keep a “warrant book” with photos of persons wanted by the police at the desk of the
motel and call the police if someone checked in.>*¢
' Neuvills stated that she was raped by two men in the laundry room of the Tulsa
motel.>4’
f Cook said that the Tulsa motel was not a safe place to live, much less to raise her
daughter.>4®
1 Melissa Wheeler recalled that someone who she believed to be a manager or
maintenance man at the Oklahoma City motel had peep holes in some of the
upstairs rooms so he could watch motel guests.>*®
I Terry Cooper, a cell mate of Justin Sneed in Oklahoma County Jail in 1997, described
the Oklahoma City Best Budget Inn as a “trap house” and said that people on the
streets knew the motel as a place where police would not patrol.>*°
The jury also was not told that Mr. Van Treese’s management style seemingly contributed
to the disrepair of his motels. It was said that Mr. Van Treese overworked and underpaid his

managers, expected them to make repairs that were beyond their capabilities, and refused to

hire help.

 Cook stated that Mr. Van Treese refused to hire a maintenance person or anyone to
help with security.”>! If Cook was unable to fix something, then Mr. Van Treese would

try to fix it himself.>>2

545 /d

546 Id.at 3.

547 K. Christopher Interview of N. Nevills at p. 3 (November 12, 2018).

548 K. Christopher Interview of D. Cook at p. 1 (August 2, 2021).

543 K. Christopher Interview of M. Wheeler and C.A. Henson at p. 2 (October 24, 2018).
550 May 2022 Reed Smith Interview of Terry Allen Cooper.

551 K. Christopher Interview of D. Cook at p. 2 (August 2, 2021).

552 ld
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 Nevills reportedly found a mattress covered in blood when cleaning a room.>>3
According to Nevills, Mr. Van Treese told her to flip the mattress over and rent the
room, ignoring her request to call the police.>>*

f Mr. Van Treese would deduct the cost of a repairman from Chris Kidd’s pay, so many
of the problems went unfixed.>>>

{1 Lisa Covalt and her ex-husband Travis both stated that they stopped working at the
Oklahoma City motel because they could never leave the motel and did not make
enough money.>>®

This evidence would have refuted the State’s theory that Glossip caused the crime and
disrepair that befell the Oklahoma City Best Budget Inn. The evidence shows that Glossip did not
cause these problems, and he would have had no expectation of being fired due to the motel’s

condition or otherwise.

Xll.  The Jury Never Heard About Mr. Van Treese’s Business and Financial Problems
Which Provide The Relevant Context To Assess The State’s Theories

The State put at issue Mr. Van Treese’s financial dealings by putting forth its motive
theories of embezzlement and disrepair. Our investigation has uncovered critical evidence that
Mr. Van Treese was experiencing ongoing financial troubles, which put these motive theories
into the proper context. Mr. Van Treese owned the following properties according to his

testimony from a hearing on assets on March 29, 1993:

301 South Council Road, Oklahoma City, OK
305 East Main Street, Weatherford, OK

623 North Broadway, Weatherford, OK

34 South Sheridan Road, Tulsa, OK

301 South Council Road, Oklahoma City, OK

= —4 _—a _—a _a _a

12010 East 22nd Place, Tulsa, OK

553 K. Christopher Interview of N. Nevills at pp. 2-3 (November 12, 2018).

554 Id.

555 K. Christopher Interview of C. Kidd at p. 2 (November 12, 2018).

556 K. Christopher Interview of L. Covalt at p. 1 (October 15, 2018); K. Christopher Interview of T. Covalt at p. 3
(October 15, 2018).
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8 Ketch Creek Place, Lawton, OK>>’

All but one property had two mortgages, and one mortgage on the 305 East Main
property in Weatherford was being foreclosed. Mr. Van Treese owed considerable sums for
unpaid payroll and unemployment taxes to both the federal government and the state Oklahoma
Employment Security Commission. None of this information was presented to the jury. This
evidence further shows that Mr. Van Treese likely did not have the money to spend on
improvements to his properties, and would likely not have fired Glossip for failing to do

renovation work, as Glossip was not to blame for the state of the motel.

A. Mr. Van Treese Owed Significant Back Taxes To Federal And State
Governments Causing Him To Operate In Cash Outside The Banking
System

On January 13, 1992, a foreclosure proceeding was initiated on a mortgage on Mr. Van
Treese’s motel at 305 East Main Street in Weatherford, Oklahoma.>®® Mr. Van Treese was in
default on his mortgage to Real Estate Mortgage for the sum of $100,944.41.>>° During the
course of this proceeding, a great deal of Mr. Van Treese’s finances were revealed. In 1993, Mr.
Van Treese’s creditors held a debtor’s hearing where he testified about his finances and manner
of doing business. The most critical testimony provided by Mr. Van Treese was that he dealt
mostly in cash and avoided using bank accounts where he could because of trouble with the IRS

dating back to 1988.

Mr. Van Treese had multiple tax liens from the IRS for unpaid payroll tax and unpaid
unemployment tax covering tax periods between 1987 and 1990. The notices from the IRS show
that between the years of 1987 and 1990, Mr. Van Treese had accrued considerable sums of
unpaid payroll and unemployment taxes.”®® According to the most current notice prepared and

executed on February 19, 1991, Mr. Van Treese owed $88,739.52 in payroll taxes and $757.76 in

557 Estate of J.E. Tankersley, Hearing on Assets of Barry Van Treese and Donna Van Treese, pp. 4:9-5:11 (March 29,
1993).

558 Estate of J.E. Tankersley v. Barry Ban Treese, c-92-7 Petition (January 13, 1992).

559 Id

560 Notice of Federal Tax Lien Under Internal Revenue Laws, October 17, 1989; Notice of Federal Tax Lien Under
Internal Revenue Laws, July 17, 1990; Notice of Federal Tax Lien Under Internal Revenue Laws, December 5, 1990;
Notice of Federal Tax Lien Under Internal Revenue Laws, February 19, 1991.
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unemployment taxes.”®> Mr. Van Treese testified that he signed a pay-out agreement with the

IRS for about $32,000 and paid $1,025 monthly.>5?

In addition to being delinquent on federal taxes, Mr. Van Treese also testified that he
owed about $6,000 to the Oklahoma Employment Security Commission, for which he was on a
payment plan of $250 per month, owed about $3,000 in ad valorem taxes on the Weatherford

Motel, and had 3 vehicles reposed.>%3

As a result of his debt to the IRS, Mr. Van Treese operated his business in all cash unless
otherwise absolutely necessary. The following is an excerpt from Mr. Van Treese’s testimony at

the asset hearing during his foreclosure proceedings for the Weatherford motel: >4

561 Notice of Federal Tax Lien Under Internal Revenue Laws, February 19. 1991.

562 Estate of J.E. Tankersley, Hearing on Assets of Barry Van Treese and Donna Van Treese, p. 20-21 (March 29, 1993).
563 Id. at 15-16, 20-21.

564 Id, at 13.
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The fact that Mr. Van Treese operated in cash due to his IRS issues up until the time of his
death was confirmed by his former CPA, Mr. Bowdon. Mr. Bowdon stated, “[Mr. Van Treese] did
have a problem with the Internal Revenue Service on payroll taxes . . . [T]he IRS was garnishing

his accounts when he didn’t, if he didn’t pay right on time.”>®> Mr. Bowdon added:

[W]e'd filed the quarterly payroll tax reports and sometimes he just
didn't have the money to pay it and so it would go into a collection
side of the IRS. That's where that Mr. Super came in and seems like
maybe Barry tried to keep up with a particular payment plan and
then didn’t have money on time and once you default on the
payment plan with IRS, like at that time it seemed like it’s not as
bad nowadays, but back then it was just 30 days getting tough,
they’ll take everything out of your bank account and leave you
nothing.>%®

Thus, Mr. Van Treese was motivated to operate in cash to avoid having any bank accounts
levied by the IRS. But this evidence was not presented to the jury, depriving them of the complete
picture of Mr. Van Treese’s finances, which would have cast serious doubt on the motive theories
put forth by the State. This evidence would have helped demonstrate that the problems with
the motel were not due to any mismanagement by Glossip but had to do with the financial

troubles Mr. Van Treese was experiencing.
B. Mr. Van Treese Had Considerable Mortgage Debt On His Properties

Mr. Van Treese had accrued considerable debt to various creditors by mortgaging his
properties. Below is a table detailing the mortgages that Mr. Van Treese had taken out on his
various properties, identifying the mortgage holder and the amounts owed pulled from various
mortgage foreclosure documents for the Oklahoma City Best Budget Inn and other his

properties.>®’

565 April 2022 Reed Smith Interview of Van Treese’s Personal CPA Dudley Bowdon.

566 Id.

567 Estate of J.E. Tankersley, Hearing on Assets of Barry Van Treese and Donna Van Treese at pp. 4-12 (March 29,
1993).
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Property

301 S. Council Road [Best

Budget Inn OKC Motel]

Mortgages

(1) Bethany First National Bank

(2) J.R. Fulton

Amount Owed
(1) $451,806.42°%8

(2) $20,000

305 East Main Street,

Weatherford, OK [Weatherford

(1) Real Estate Mortgage

First National Bank and

(2)

(1) $100,944.41

(2) $40,359.26

(3) Charles Drury

Motel]
Mortgage of Weatherford, OK (3) $28,000
(3) Thomas Hazelton
623 North Broadway, | (1) Great Southern Savings (1) $119,000 judgment
Weatherford, @ OK  [duplex (2) Continental Mortgage (reduced to 75,000)
house]

(2) Not provided

(3) $140,000

34 South Sheridan Road, Tulsa,
OK [Best Budget Inn Tulsa]

(1) Ernest Beadle

(1) $210,000

12010 East 22" Place, Tulsa, OK

(1) Bank of Oklahoma Mortgage

Company

(2) R.B. Sutton

(1) $12,000

(2) $87,000

8 Ketch Creek Place, Lawton, OK

[Personal Home]

(1) Kislak Mortgage

(2) Cash Road

(1) Not provided

(2) Not provided

As shown in the table, Mr. Van Treese had multiple mortgages on all but one of his

properties, including two mortgages on his personal home, and multiple mortgages with

outstanding balances of more than $100,000. Mr. Van Treese testified that he was behind on all

3 of the mortgages on the 623 North Broadway duplex house, was delinquent on the mortgages

568 First National Bank of Bethany v. Donna Van Treese, ¢j 97-7425-62, Petition, p. 1-2 (October 17, 1997).
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on his personal home, and was behind a payment on the mortgage on the Tulsa Best Budget Inn

at 34 South Sheridan Road.>%?

Mr. Van Treese lost the foreclosure case on the Weatherford motel, which would only
have worsened his financial situation. Specifically, the court ultimately issued a judgment against
Mr. Van Treese in favor of Real Estate Mortgage in the amount of $100,944.91.>’° The court also
issued a judgment against Mr. Van Treese and in favor of First National Bank in the amount of
$38,518.75 in a cross claim asserted by First National Bank.””* The Weatherford Motel was sold
at a foreclosure auction for $123,000 to First National Bank and Trust Company of Weatherford,
OK, another of Mr. Van Treese’s mortgagees.’’> The Court issued a deficiency judgment against
Mr. and Ms. Van Treese in favor of First National Bank and Trust Company of Weatherford, OK in
the amount of $36,763.82, representing the remaining debt that the proceeds of the foreclosure

sale failed to cover.?”3

The jury did not hear about Mr. Van Treese’s tax problems or mortgage debt, depriving
them of a complete picture of his finances to assess the motive theories put forth by the State.
The evidence tends to show a businessman in debt and behind on his taxes, which may explain
the $6,101.90 shortage calculated by Ms. Van Treese for 1996. This evidence also indicates that
any state of disrepair facing the motel was not because Glossip failed to do his job, but because
there simply was not enough money available to fix any problems. More importantly, there was
no evidence (perhaps other than Sneed’s testimony) that Glossip had any concerns about the
condition of the motel or about Mr. Van Treese being upset about how the motel was being
maintained. Instead, the evidence suggests that Glossip was doing what he could with the
resources he was provided and there is no reason to suggest that Mr. Van Treese would be upset
about that. This analysis therefore demonstrates the lack of support for the State’s other motive

theory.

569 Estate of J.E. Tankersley, Hearing on Assets of Barry Van Treese and Donna Van Treese at pp. 27-28 (March 29,
1993).

570 Estate of J.E. Tankersley, Journal Entry of Judgment and Decree of Foreclosure, p. 9-10 (August 21, 1992).

571 Id.

572 Estate of J.E. Tankersley, Order Disbursing Funds (December 22, 1992).

573 Estate of J.E. Tankersley, Deficiency Judgment (February 1, 1993).

165



Xlll.  Evidence of Cliff Everhart’s Lack Of Credibility And Related Criminal Troubles
That The Jury Did Not Hear

The State relied on Everhart for key aspects of its case against Glossip, but our
investigation has uncovered significant evidence that undermines Everhart’s character and
credibility and the jury did not hear this evidence. The State used Everhart’s testimony to bolster
Sneed’s story pinning responsibility for Mr. Van Treese’s murder onto Glossip. Specifically, the
State used Everhart to support its motive theory and its contention that Glossip intended to flee

Oklahoma after the murder.

Everhart testified: (1) that he previously told Mr. Van Treese he believed Glossip was
stealing a couple hundred a week from the motel, (2) that he had plans to meet Mr. Van Treese
on January 6, 1996 at the motel so they could confront Glossip, and (3) that Glossip had a
“liquidation sale” on January 8-9, 1997 so he could flee Oklahoma. One problem is there is no
evidence that Everhart told police anything about Glossip stealing from the motel, or that Mr.
Van Treese planned to fire Glossip on January 6, 1997. It also is unclear if Everhart told police

about a “liquidation sale.”

Notably, Everhart was a former police chief of Binger, Oklahoma. Although he resigned
under pressure,®’ he still would have known that the above facts, if true, would be important
for police conducting a homicide investigation, so his failure to tell police this information alone

casts serious doubt on his testimony.

In January 1997, Everhart was employed as a criminal defense investigator for the OIDS
capital division. He also hung around the Best Budget Inn motel in Oklahoma City under the guise
of being a security officer.>”> His role at the motel, however, never seemed clear. According to
Ms. Van Treese, “[h]e was an acquaintance and he would come by and sometimes just drive
around for security and — on holidays and weekends.”*’® When asked about Everhart being a

security guard, Hooper testified, “He was a friend of Barry’s. | don’t know that he was security —

574 Mark A. Hutchison, Town of Binger Finds Itself Bogged In Political Mire, The Oklahoman (February 11, 1996).
575 ). Gainey Interview of D. Wood at pp. 4-5, 17 (January 30, 1997).
576 Trial 2 Testimony of D. Van Treese, Vol. 5 at pp. 143:19-144:2.
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he may have acted at times as security.”>’” Hooper also said that on more than one occasion

Everhart would get a free room at the motel.>’®

Everhart previously worked with Glossip at the Grand Continental Motel in Oklahoma City
and recommended Glossip for the Best Budget Inn manager job.>”® In the last month before the

murder, Everhart was observed hanging out with Sneed more frequently.>®

A. Everhart’s Employment Records Show A Significant Lack Of Candor And
Credibility

In 1991, Everhart began his employment with OIDS.*®! In 1994, Everhart was transferred
from investigator in the Capital Post-Conviction Appeals Division to the Trial Capital Division.>82
In this division, Everhart was responsible for investigating defenses for people charged with

capital murder, like Glossip. He continued in this division until September 1997.%%3

Everhart’s employment history as an OIDS investigator evidenced a lack of credibility and
truthfulness. Throughout his employment, Everhart received numerous negative comments
about his character. He was called dishonest and stubborn, and cited for engaging in fabrication,

among other things.

An example of this is a 1994 review of Everhart’s performance as an OIDS investigator
given by Chief Randy Bauman of the Capital Post-Conviction Division, in which Everhart received

the following comments:

1 “[Cliff] exhibits character deficiencies including very limited honesty and

integrity that, together with other deficiencies mentioned herein, make many

division attorneys reluctant to trust his work.”>8

577 Trial 2 Testimony of B. Hooper, Vol. 8 at p. 8:7-10.

578 Id., p. 8:11-14.

579 Trial 1 Testimony of C. Everhart, Vol 4 at p. 103:9-11; Trial 2 Testimony of C. Everhart, Vol 11 at pp. 166:22-25,
167:1-4.

580 J. Gainey Interview of D. Wood at p. 22 (January 30, 1997).

581 Oklahoma Indigent Defense System, Appellate Indigent Defender Division, Personnel Action.

582 Oklahoma Indigent Defense System Office of Executive Director, Memorandum for Clifford A Everhart (June 23,
1994).

583 Ann Moore, Oklahoma Indigent Defense System, Memorandum (September 4, 1997).

584 Mid-Year Informal Review of Cliff Everhart (April 22, 1994).
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1 “[Cliff] is remarkable in that he rarely, if ever seems to learn from his
mistakes/experiences. Instead he has a strong tendency to assume he is right and
stubbornly refuse to adjust his behavior.”>%

1 “Having failed to uncover crucial and readily discoverable evidence of innocence
in a case he was previously assigned, Cliff advised superiors that the investigative
plan of the case attorney and the new investigator was a ‘waste of time’, because
it simply covered items that had been done before . . . . Very quickly, the
investigatory uncovered witness in support of the client’s innocence—crucial
witnesses who had never been contacted before but were readily available. If Cliff
had been allowed to indirectly obstruct the investigation, this crucial evidence
would have been rendered unavailable to the client forever due to the posture
of the case.”>8

1 “[Cliff’s] denial that he attempted to halt an investigation that led to discovery
of an extremely valuable innocence claim is also a complete falsehood. There is
no confusion as to the cases and no doubt that the incident occurred as described
in the review.”>%’

1 “[Cliff] is further engaging in fabrication when he denies statements in the review
regarding his involvement (or lack thereof) in in-service training.”>%8

' “As most every supervisor in his agency who has dealt with [Cliff] agrees, [Cliff’s]

performance is unsatisfactory.”>%°

These comments illustrate the problem with Everhart’s prominent role at Glossip’s trial

and would have been highly probative for the jury when assessing Everhart’s credibility.

585 Id
586 Id.
87 Memo from Randy Bauman to Robert Ganstine Regarding Cliff Everhart Performance Review (April 26, 1994).
588 ld
589 ld
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B. Everhart’s Records Regarding Conflicts Of Interest And Other Issues
Regarding His Professionalism

Everhart’'s employment records also illustrate serious conflicts of interest regarding his
employment as an OIDS investigator and other related concerns. For example, during his
employment as an OIDS investigator, Everhart also worked as the Binger police chief and a Caddo
County reserve officer. This double-duty employment sparked a policy change within the OIDS
due to the conflicts of interests that potentially could arise.>®° These conflicts of interest were
also noticed by the attorneys who worked at OIDS. Attorneys working within the OIDS
organization were especially concerned that Everhart may be biased when investigating

innocence due to his previous law enforcement history.

In 1995, Everhart received the following comment documented in his performance

evaluation.

1 “[D]ue to his involvement with law enforcement, the attorneys in the Division
have expressed a concern over conflict of interest which has affected their

confidence in his efforts.”>%!

OIDS ultimately terminated Everhart in 1997, purportedly due to budget cuts.>®?

However, even after Everhart’s termination, evidence shows that OIDS remained concerned with
Everhart’s influence and involvement in Glossip’s case and the police investigation. Specifically,
in 1998, multiple OIDS employees were concerned about what they referred to as the “Cliff
Element” of the Glossip case. Recovered documents from within the OIDS organization revealed

these concerns:*?3

590 Mark A. Hutchison, Double-Duty Prompts Policy Change, Hard Feelings, The Oklahoman (February 11, 1996)
591 OIDS Review of Cliff Everhart (November 30, 1995).

592 Ann Moore, Oklahoma Indigent Defense System, Memorandum (September 4, 1997).

593 August 27, 1998 Memos from Janie Clark to Leeann and Bill.
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OIDS Attorney Investigator Wyndi Hobbs explained that there were multiple issues
regarding Everhart that were “shady,” including that Everhart claimed he was part owner of the

motel, but no one could find any legal record or evidence of this.>%*

Even after Everhart no longer worked at OIDS, multiple individuals observed Everhart

meddling in the Glossip investigation. Examples include:

' An interview of Jane Damron, a Best Budget Inn manager after Glossip, notes that
Everhart was visiting the motel to ask questions.>®> This would have been when

Glossip was being represented by OIDS.

A 1999 interview with Pursley>%® notes that:

' Ina2022interview, Garcia noted that Everhart, Detective Bemo, and other police

officers were telling witnesses at the nearby strip club to stop making statements

about Mr. Van Treese or the murder.>®’

{ OIDS Defense investigator Steve Leedy noted that “he was one of those people

that you just don't, you got a bad feeling about you don't know why it is, but you

just you don’t want to be around him.”>%

594 May 2022 Reed Smith Interview of W. Hobbs.

595 M. Dawson Interview of J. Damron at p. 1 (October 7, 1999).

5% M. Dawson Interview of J. Damron at p. 2 (December 9, 1999).
597 March 2022 Reed Smith Interview of S. Garcia.

598 March 2022 Reed Smith Interview of OIDS Investigator S. Leedy.
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Defense counsel did not present any evidence regarding these issues, which could have

been relevant to the jury’s assessment of Everhart’s credibility as a key witness.

C. Everhart’s Criminal Activity Including Willful Neglect of Duty And Making
False Statements Was Not Provided To The Jury

No evidence of Everhart’s criminal activity, including illegally making false statements in
his official capacity, was presented to the jury. At the time of the second trial, there were serious
charges pending against Everhart that went to his credibility as a witness. These charges

included:
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{ Officer Gambling, a felony, 21 0.5 § 978: While acting in his official capacity as
the chief of police for the city of Longdale and in uniform, Everhart received

payment on more than one occasion for illegal gambling.>®°

1 Public Officer Making False Writing, a misdemeanor, 21 0.S § 587: While acting
in his official capacity as the chief of police for the city of Longdale, Everhart wrote
a letter to the Longdale mayor demanding reimbursement of an automobile

battery which he claimed he purchased for $54.00, which he knew to be false.6®

1  Willful Neglect of Duty, a misdemeanor, 21 0.S. § 580: While acting in his official
capacity as the chief of police for the city of Longdale, Everhart knowingly and
willfully seized a firearm that he had reason to believe was illegally converted to a
fully automatic rifle and failed to submit said firearm to the Oklahoma State

Bureau of Investigation.5%!

All of these charges were pending against Everhart during Glossip’s second trial, but they
were never raised during trial. Everhart entered guilty pleas for each of these offenses in
September 2005, after the Glossip trial ended, and Everhart served prison time per Oklahoma

Department of Corrections Records (Inmate #514010).

599 August 27, 2003 Information Sheet for State of Oklahoma v. Clifford Albert Everhart, No. CM-2003-46.
600 August 5, 2003 Information Sheet for State of Oklahoma v. Clifford Albert Everhart, No. CM-2003-225.
601 August 8, 2003 Information Sheet for State of Oklahoma v. Clifford Albert Everhart, No. CM-2003-224.
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The jury did not have information regarding the charges against Everhart to fully assess

Everhart’s credibility when he testified against Glossip.

D. Even Setting Aside The Above Credibility And Performance Issues,
Everhart’s Testimony Against Glossip Standing Alone Was Not Credible

1. Everhart’s Testimony About Plans To Meet Mr. Van Treese to
Confront Glossip About The Motel Is Not Credible As Everhart
Never Said Any Of This To The Police

Everhart testified in the first trial that he was going to meet Mr. Van Treese at the motel
on January 6, 1997 to “discuss some problems.”®%? |n the second trial, Everhart added that he
was supposed to meet Mr. Van Treese at the Oklahoma City motel the night of January 6, 1997,
so they could confront Glossip about the problems he had discussed with Mr. Van Treese about
the operations of the motel, namely discrepancies in the motel books associated with Glossip
“pocketing” money that had persisted through the end of 1996.5%* Everhart testified that he
went to the motel on January 6 to meet Mr. Van Treese, but he did not see Mr. Van Treese’s car,

so he left.%%4

602 Trigl 1 Testimony of C. Everhart, Vol 4 at p. 104:14-15.
603 Trial 2 Testimony of C. Everhart, Vol. 11 at pp. 171:21-173:12, 177:5-7.
604 1d., 206:6-207:21.
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The next day, although Everhart became involved in the search for Mr. Van Treese and
talked frequently with police, there is no evidence that Everhart mentioned any of this
information to any police officers or detectives. When Everhart and the police were searching
for Mr. Van Treese on January 7, 1997, he told police, however, that he had not spoken to Mr.
Van Treese that day, that Mr. Van Treese was carrying a lot of cash ($2,855), and that he

(Everhart) told the maintenance man to search all the motel rooms.%%

Even after finding Mr.
Van Treese in room 102, there still is no record that Everhart told anything to the police about
his concerns regarding Glossip and the fact the he planned to meet Mr. Van Treese at the motel

the day before to confront him about those concerns.

Thus, despite his extensive law enforcement training and experience, including his work
as a police chief, his work as an OIDS investigator, and the security work he performed, Everhart
did not mention anything to the police about his and Mr. Van Treese’s purported concerns about
Glossip. Instead, Everhart waited until testifying at trial to tell his story. As Everhart said himself
about his experience in a letter he wrote in 1992 when asking to be considered for a position
within the Capital Direct Unit of the OIDS organization, he met “all of the qualifications” for such
a position, since he had been “a law enforcement officer, a defense investigator at trial level, and
a [sic] appellate investigator in capital cases” and thus was “capable of performing with little

supervision.”®0

It raises suspicion, then, that an experienced law enforcement officer presented new
details only at trial and not to police during their original investigation. When reviewing
Everhart’s employment records and prior criminal convictions, which were never presented to
the jury, it seems as though Everhart had a history of untruthful and unreliable behavior, which
casts into doubt Everhart’s conduct and testimony in the Glossip case. Everhart was treated by
the police as a fellow officer, rather than as a witness or possible suspect, and was never subject

to police or prosecution scrutiny.

605 January 7, 1997 Sgt. J. Gibbons Supp. Missing Persons Report; January 8, 1997 Officer Wheat Supp. Missing
Persons Report; Trial 2 Testimony of C. Everhart, Vol. 11 at p. 185:8-13.
606 July 15, 1992 Application for Employment, Oklahoma Indigent Defense System.
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Everhart’s material omissions to the police, along with the other evidence showing his
general lack of credibility, cast serious doubt on the reliability of Everhart’s testimony, yet the
prosecution relied on it heavily to tie Glossip to the murder. As the prosecution argued in its

closings:®%’

2. Everhart’s Statements Implying That Glossip Was Intending To
Flee After The Murder Are Not Credible

While Sneed fled the crime scene on January 7, 1997, Glossip stayed. Nevertheless, the
State contended that Glossip was planning to leave Oklahoma after the murder, and Everhart’s
testimony was key to that argument.®%® Specifically, Everhart testified that Glossip was “having
a liquidation sale” and that Glossip was selling “everything he owned basically.”®% Everhart

further testified that Glossip told him “he was going to be moving on.” 610

607 Trial 2 State’s Closing Arguments, Vol. 15 at p. 163:2-14.
698 Trial 2 Testimony of C. Everhart, Vol. 11 at pp. 199-201.
609 /d. at 199:14-18.
610 /d. at 199:21-22.
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It is possible Everhart provided this information to police, because they made similar
statements to obtain a probable cause arrest warrant for Glossip on January 9, 1997, but there

is no evidence confirming he did.%?

If the information did come from Everhart, it is not clear how he understood that “moving
on” meant leaving town. In fact, Glossip was under surveillance by police beginning at least at
8:00 a.m. on January 9, 1997, and was never observed by police officers heading out of town,
loading his car, packing up suitcases, or any other actions that would indicate he was leaving the
state. Rather, Glossip was observed visiting an attorney’s office (David McKenzie), and was

arrested after leaving that attorney’s office, not while attempting to flee.?*?

Further, Wood confirmed to police that they were “leaving the motel, not leaving

town.”®13 Notably, defense counsel did not cross-examine Everhart on any of this information.

611 probable Cause Affidavit dated January 9, 1997.
612 March 18, 1997 Police Report of B. Bemo
613 January 16, 1997 Police Report of B. Cook.
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Moreover, while Everhart testified that Glossip was having a “liquidation sale” and was going to

be “moving on,” he also acknowledged giving Glossip a hundred dollars for a fish aquarium.®4

If Everhart believed that Glossip was having a “liquidation sale” so he could leave town to
evade arrest, it is inconceivable that he would have aided Glossip’s escape by purchasing
Glossip’s property. If Everhart really believed Glossip was fleeing, then perhaps Everhart should
have been charged for aiding and abetting a fugitive. Of course, that never happened, nor does

it seem as though Everhart was ever questioned by the police regarding this.

As stated at the beginning of this section, the State relied on Everhart for key aspects of
its case against Glossip. However, there is significant evidence that undermines Everhart’s
character and credibility, and the jury never heard this evidence. The issues with Everhart’s
testimony further demonstrate the problems involved with Glossip’s trial and the shortcomings

on the part of his defense counsel.

XIV.  The Jury Was Not Provided With The Correct Framework To Properly Evaluate
The Evidence To Determine If There Was Sufficient Corroboration

Critical instructions were not given to the Glossip jury as required under Oklahoma law
for corroboration of Sneed’s testimony. These gaps in jury instructions led to the jury’s

fundamental misunderstanding of what constitutes sufficient corroboration under Oklahoma

614 Trial 2 Testimony of Cliff Everhart, Vol. 5 at p. 200:3-9.
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law. “Under Oklahoma law, the jury must be able to eliminate the testimony of an accomplice
(or accomplices) and still be able to find some separate evidence that tends to connect the
defendant with the commission of the charged offense.”®'> The Glossip jury was not given this
precise instruction as required by Oklahoma law, the prosecution’s statements caused further
confusion implying that this was optional instead of mandatory, and the jury thus did not engage
in the required analysis before finding Glossip guilty of murder. One of the jurors observed that

“[t]he jury instructions were very persuasive.”®1°

This raises fundamental concerns as to the jury’s overall evaluation of the evidence and
ultimate verdict. The negative impact of these gaps and the jury’s misunderstanding of what
constitutes adequate independent corroboration of Sneed’s testimony was reflected in jury
interviews. The jurors were unable to separate Sneed’s statements and articulate any
independent corroboration as required under Oklahoma law. The jury was thus hindered in its
analysis of what constitutes sufficient corroboration because they were not given the correct

framework per Oklahoma statutes.

A. Oklahoma’s Statute Provides A Protection Requiring Corroboration Of
Accomplice Testimony

As required by Oklahoma law, where the State relies upon accomplice testimony (as in
State v. Glossip), the defendant can only be convicted where the State also presents evidence
that, “standing alone, tends to link the defendant with the commission of the offense
charged.”®'” The State Attorney General’s Office has lauded this corroboration requirement as
an additional protection so important in Oklahoma that it is provided even though such a

requirement is not even afforded under federal law.51®

615 pink v. State, 104 P.3d 584, 593 (2004).

616 Interview of Juror No. 5.

617 OkLA. STAT. tit. 22, § 742.

618 Oklahoma Assistant Attorney General Seth Branham, Clemency Hearing (October 24, 2014, Transcript part 2 at
p. 3). “[T]his is something that we accept as people, as a government, as the right thing to do.” /d.
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The Oklahoma Court of Criminal Appeals recognized this standard in overturning Glossip’s
first trial conviction, explaining that “a conviction cannot be had upon the testimony of an
accomplice unless it is ‘corroborated by such other evidence as tends to connect the defendant
with the commission of the offense, and the corroboration is not sufficient if it merely shows the
commission of the offense or the circumstances thereof.””®® The Court also observed in
connection with Glossip’s vacated first trial that “[t]he evidence at trial tending to corroborate
Sneed’s testimony was extremely weak.”®?® U.S. District Court Judge Heaton echoed this
observation regarding Glossip’s second trial, noting that the “State’s case against petitioner
hinged on the testimony of one witness, Justin Sneed, petitioner’s accomplice, who received a
life sentence in exchange for this testimony. Unlike many cases in which the death penalty has

been imposed, the evidence of petitioner’s guilt was not overwhelming.”6%!

619 Glossip v. State, 2001 OK CR 21 (citing OKLA. STAT. tit. 22, § 742).
620 ld
621 Glossip v. State, Order, ECF Doc. 66, Case No. 5:08-cv-00326-HE (W.D. OK, Sept. 29, 2010).
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B. Glossip’s Jury Received The Wrong Jury Instruction, Making The
Corroboration Analysis Seem Optional And Not Mandatory As Required
Per Oklahoma Law

Glossip’s jury did not properly engage in the required corroboration analysis under
Oklahoma law because they were not instructed to do s0.5%> Specifically, Glossip’s jury was

provided the following jury instruction:®3

However, the Oklahoma Court of Criminal Appeals made clear in Pink v. State (2004) that
this jury instruction was not consistent with Oklahoma law.?* In Pink v. State, decided mere
months after Glossip’s second trial ended (also 2004), the Oklahoma Court of Appeals dictated
what proper analysis by the jury needs to occur under Oklahoma law to determine if there is
sufficient corroboration of the accomplice’s testimony.®> Similar to the State alleging Glossip

was the mastermind, in Pink, the State had alleged that the defendant Pink was the mastermind

622 State v. Glossip, 2004 Jury Instructions, LWW 29271.

623 /d

624 pink v. State, 104 P.3d 584, 592 (2004). In its 2007 denial of Glossip’s appeal, the Court of Criminal Appeals, in a
footnote, noted that the Pink decision occurred after Glossip’s trial, and that Glossip’s appellate counsel failed to
raise any issue regarding this jury instruction. Glossip v. State, 157 P.3d 143, 152 n. 5 (Okla. Crim. App. 2007).
Without any briefing on this issue, the Court summarily found “that the giving of the pre-Pink instruction did not
affect the outcome of this trial.” Id. The fact that the Court sua sponte raised this issue is indicative of (1) how
important the Court viewed this issue, and (2) how lacking the defense counsel was in failing to raise it.

625 pink v. State, 104 P.3d 584 (2004).
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of the robbery and other accomplices testified against Pink. The Court of Criminal Appeals
explained it “has strictly enforced the section 742 requirement that corroborating evidence link
the defendant to the commission of the offense, and not merely to the admitted perpetrators of
the offense.”®?® This has been the state of the law in Oklahoma since 1972.%% There must be

independent evidence that connects the defendant with the crime itself.

The Court of Criminal Appeals also stated that “independent evidence merely consistent

with the main story is not sufficient to corroborate it if it requires any part of the accomplice’s

testimony to make it tend to connect the defendant with the crime.

7628

See below chart to see the difference in jury instructions:

Glossip and Pink Jury Instructions

(OUJI-CR- (2d) 9-32 (Supp. 2000))

What Oklahoma Law Actually Requires

(OKLA. STAT. tit. 22, § 742)

In determining the question as to whether or
not the testimony of an accomplice has been
corroborated, you may eliminate that
testimony entirely and then examine all of the
remaining testimony, evidence, facts, and
circumstances, and ascertain from such
examination whether there is any evidence
tending to show the commission of the
offense charged and tending to connect the
defendant with the offense. If there is, then
the the

testimony of accomplice is

corroborated.

In determining the question as to whether or
not the testimony of an accomplice has been
corroborated, you must first set aside his/her
testimony entirely and then examine all of the
remaining testimony, evidence, facts, and
circumstances, and ascertain from such
examination whether there is any evidence
tending to show the commission of the
offense charged and tending to connect the
defendant with the offense. If there is, then
the the

testimony of accomplice is

corroborated.

626 Id. at 590.

627 See, e.g., Rider v. State, 1972 OK CR 56, P9, 494 P.2d 347, 350 (1972) ("The evidence independent of the testimony
of the accomplice must tend to connect defendant with the crime itself, and not simply with its perpetrators.").
628 pink v. State, 104 P.3d 584, 590 (2004) (citing Cummings v. State, 968 P.2d 821 (Okla. Crim. App. 1998)).
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The Oklahoma Court of Criminal Appeals reasoned that “[t]he word ‘may’ in the context
of this jury instruction (as opposed to language such as ‘must be able to’) could leave the jury
with the impression that the analysis described of eliminating the accomplice testimony and then
examining the remaining evidence for something that tends to connect the defendant with the
commission of the crime is optional, and that perhaps the State’s ‘corroborating’ evidence could

be deemed adequate even where it could not pass this test.”6%°

C. The Jury Determined There Was Sufficient Corroboration When The
Evidence Was Not Adequate Under Oklahoma Law

Based on jury interviews, this error is exactly what happened in the Glossip trial. For
example, one juror recounted that he thought Sneed’s testimony was corroborated because "the
version of his events of the night including going and telling Richard that he broke the window
and they needed to board it up, it jived with the police statements, location of car, and location
of body.”%30 Another juror (Juror 14) detailed what he thought corroborated Sneed’s testimony
but, notably, either (1) the source of the listed facts was Sneed himself or (2) the facts only tended
to show accessory after the fact and not involvement with the planning or execution of the
murder. In particular, Juror 14 listed the following details as corroborative evidence (some of
which came only from Sneed): (1) Glossip going into the room after the murder and helping Sneed
move the body; (2) Glossip taking money out of Mr. Van Treese’s wallet; (3) Glossip being clearly
involved with the body; (4) Glossip fixing the window; (5) Glossip lying about the window; (6)
Glossip telling three different stories about the window, as such behavior was an obvious cover

Up.63l

Another juror (Juror 8) explained that the corroboration of murder involvement included
“breaking the key off in the lock, Glossip not denying going in the motel room, and misleading
police.”®3? The source of the breaking the key off in the lock was Sneed.®33 Glossip did not testify

in the second trial, so it is unclear what that second item is referring to. The third point of

629 pink v. State, 104 P.3d 584, 592 (2004).

630 March 2022 Reed Smith Interview of Juror 7.

631 March 2022 Reed Smith Interview of Juror 14.

632 April 2022 Reed Smith Interview of Juror 8.

633 Trial 2 Testimony of J. Sneed, Vol. 12 at p. 130:13-16.
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“misleading police” only points to after-the-fact behavior by Glossip, rather than involvement

with the planning or execution of the murder.

These responses demonstrate that the jurors misunderstood how to properly evaluate
under Oklahoma law the required element of corroboration of Sneed’s testimony, and viewed
Sneed’s testimony as corroborating itself. The jury also conflated facts which, if true, only
pointed to accessory after the fact culpability and not murder involvement under Oklahoma
law.®3*  Based on the inadequate jury instructions given, the prosecution’s statements
downplaying the required analysis of corroboration, and the jurors’ inability to articulate any
independent (i.e., non-Sneed testimony) of corroboration of murder involvement, it is apparent
that the jury did not have the proper tools to evaluate the evidence, and that the jury concluded
the State’s corroborating evidence was adequate when in fact under Oklahoma law it could not

pass the test.
D. Prosecutor’s Statements Further Confused The Glossip Jury

In Pink v. State, the Court of Criminal Appeals found the prosecution’s statements in
closing arguments made matters worse and further confused the jury.®3> Specifically, the Court
of Criminal Appeals found that the prosecutor’s statements “substantially enhanced the
possibility that Pink’s jury would misunderstand the adequate corroboration requirement
contained in its accomplice instructions, which may likewise help explain the jury’s apparent, but
mistaken, decision that adequate corroboration had been established.”®3® The Court further

recognized “that the prosecutor’s argument was based upon a reasonable construal of the word

634 See, e.g., Cummings v. State, 968 P.2d 821, 830 (Okla. Crim. App. 1998) (finding that “[t]he trial record also reveals
that Appellant had made a statement to the police in which he admitted to helping drag his sister's body to her
pickup and to dumping her body into the lake. While this evidence clearly implicates Appellant as an accessory after
the fact, it does not support a finding that he acted as a principal, either by aiding or abetting his sister's murder. As
Appellant contends, outside of the testimony of Juanita and Sherry, the evidence only supports a finding that
Appellant assisted his wives in lying to the police and in covering up the crime. It does not independently connect
him to the actual commission of Judy Mayo's murder.”)

835 pink v. State, 104 P.3d 584, 592 (2004). “The prosecutor invoked the language of the accomplice instruction
guoted above (and the parallel conspiracy instruction) and emphasized that the instruction says ‘you may’ eliminate
the testimony of the accomplice/conspirator and then apply the stated test. She continued, ‘It doesn't say you must.
It doesn't even say you should. It just says you may.”” Id.

636 pink v. State, 104 P.3d 584, 592-593 (2004).
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‘may,” which made her argument particularly dangerous in the context of this case, because the
test articulated is not truly discretionary or optional under our law.”®3’

In Glossip’s trial, the prosecution similarly downplayed the required corroboration

analysis, stating:53®

“A way to determine” implies it is optional, and is similar to the Pink prosecution’s

“dangerous” statements that confused the Pink jury.

The prosecutor in Glossip’s case further interjected, “l suggest to you that given his
position in the motel, given his actions that morning that his very inconsistency alone tends to

connect him to the commission of the homicide of Barry Van Treese.”®3° The prosecution further

637 Id. at 593 (emphasis added).
638 Trial 2 State’s Closing Arguments, Vol. 15 at pp. 90:20-91:5.
63% Trial 2 State’s Closing Arguments, Vol. 15 at p. 91:14-17.
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stated that the “behavior of Glossip by itself, his actions and statements corroborate the
testimony of Justin Sneed. That. .. Glossip was intimately involved in the planning, carrying out,
and cover-up efforts regarding the murder of Barry Van Treese.”®® However, as discussed above,

this is the entirely wrong question to ask under Oklahoma law.54!

Even if one were to accept the evidence presented at Glossip’s trial as true, it is, at most,
tending to demonstrate Glossip as an accessory after the fact. Under Oklahoma law, “evidence
implicating a defendant as an ‘accessory after the fact’ — through his actions of helping dispose
of the victim's body, lying to the police, and attempting to conceal a murder that he had directed
others to commit — is not adequate to ‘independently connect him to the actual commission of

7642 The Court of Criminal

[the] murder,” under Oklahoma's accommodation requirement.
Appeals in Cummings v. State found that the defendant’s admission of dragging and dumping the
victim’s body was not enough to corroborate the accomplice testimony and support a murder
charge, only accessory after the fact.®*® If dragging the body is not enough under Oklahoma law
to prove murder, Glossip’s hanging Plexiglass over a broken window, his failure to check room

102, or his failure tell the police to check room 102 cannot be sufficient to connect him to the

murder.

The Oklahoma Court of Criminal Appeals held in Pink v. State that evidence regarding
Pink’s knowledge about how much money the victim would have been carrying on the night of
the robbery was inadequate corroborating evidence because it did not tend to connect Pink to
the robbery, absent the testimony of the accomplice.®** The source of the corroborating fact is
critical under Oklahoma law. Even the most important corroborating evidence determined by

the Court of Criminal Appeals in Glossip’s case, the money Glossip had when he was arrested,

640 Id. at 97:14-18.

641 The jury was also not provided any flight or consciousness of guilt jury instructions. This additional failure caused
the jury to conflate behavior after the fact with murder involvement and essentially eviscerated Oklahoma’s
statutory protection that exists when the State is relying on accomplice testimony.

642 Glossip v. State, 157 P. 3d 143 (Okla. Crim. App. 2007), at 172, dissenting opinion, citing Cummings v. State, 968
P.2d 821 (Okla. Crim. App. 1998), at 830.

643 Cummings v. State, 968 P.2d 821, 830 (Okla. Crim. App. 1998).

644 pink v. State, 104 P.3d 584, 591-92 (2004).
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only has some importance because of Sneed’s testimony that he split money with Glossip. If you

take away that testimony, having money by itself is not an incriminating fact.

Based on Oklahoma law and the juror interviews, the Glossip jury was presented with a
wholly inadequate framework to properly evaluate the evidence. These critical instructions
requiring the jury to conduct an analysis of the corroborative facts were not given to the jury and
materially prevented it from understanding the evidence the State presented. Without the
proper framework, the jury misunderstood what could constitute sufficient corroboration as
required under Oklahoma law. This lack of understanding by the jury and non-compliance with
Oklahoma’s statutory requirement for corroboration of accomplice testimony raises

fundamental concerns as to Glossip’s murder conviction.
XV. The State Had Flimsy Evidence Of Corroboration To Support A Murder Conviction

The State asserted that, even though Glossip did not swing the bat or get his hands dirty
during the murder, there was “credible and sufficient evidence that he helped plan it, he helped
cover it up, and took the proceeds from it, and that’s clearly enough under the instructions [the
jury] heard.”®*> However, an analysis of the State’s “corroboration” evidence reveals that it was
flimsy, at best, and only shows support for a possible accessory after the fact charge. The jury
was allowed to assume that if someone appears to have acted as an accessory after the fact, they
are automatically guilty of murder, without more. This is contrary to Oklahoma law and such a
conclusion would both conflate murder with accessory after the fact and, essentially, nullify the

accessory after the fact offense.®4

One of the prosecutors later conceded that Glossip’s January 9, 1997 admission to police
that Sneed told him he killed Mr. Van Treese and Glossip’s after the fact behavior amounted to

accessory after the fact:%4’

645 Trial 2 State’s Closing, Vol. 15 at p. 97:19-24.
646 Cummings v. State, 968 P.2d 821 (Okla. Crim. App. 1998).
647 Radical Media Interview with G. Ackley, at p. 36 (June 23, 2016).
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The prosecutor also admitted that the State’s case was not a strong one against Glossip

and the ball just bounced in their favor:64®

648 1d. at 34.
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The State’s Categories of “Corroboration”

The State presented purported corroboration evidence of Sneed’s testimony that fit into

five categories.

These included: (1) actively concealing the murder, (2) proceeds from the

murder, (3) stated intent to flee, (4) motive, and (5) control over Sneed. Significant evidence

collected by the investigation reveal the weakness of this “corroborative” evidence. Examples

are provided below and a more detailed analysis is provided in Appendix 4:

1. Actively Concealing the Murder

State’s Claim®*° RS Investigation Findings

Glossip told Jackie Williams, a housekeeper at the motel,
not to clean any downstairs rooms, which would include
room 102.%°° Williams had never before been given that

type of instruction.®°?

Williams told police that Sneed “made a point of telling her
to clean the upstairs rooms only, that he would clean the
downstairs rooms.”%>2 Williams did not change or correct
her statement until May 2004, when speaking with
prosecutor Gary Ackley.®>® Williams then claimed that
Glossip, not Sneed, gave her the instruction and that she
“misspoke” to police.®** It should be noted that Williams
only worked at the motel for one month prior to murder;
limited sample size and understanding of motel operating

procedure.

Even assuming the truth of her 2004 statement, this
evidence would, at most, support a charge of accessory
after the fact, and does not indicate or support a first

degree murder charge.

649 The claims contained in this column are verbatim statements from the State’s Clemency briefing. The citations

also mirror those used by the State.
850 Trial 2 Testimony of J. Williams, Vol. 8 at p. 122.

651 October 24, 2014 State’s Clemency Packet for R. Glossip at p. 25; Trial 2 Testimony J. Williams, Vol. 8 at p. 123.

652 January 8, 1997 Police Report of B. Weaver at p. 2.

653 G, Ackley Interview of J. William’s Daughter (May 11, 2004).

654 Id.
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678 Sneed was also known as a

growing up.
manipulative guy and bully type in school who liked to
fight.%” See Section XVIII. for Sneed’s violent and

criminal record.

XVI.  Unreliable And Inappropriate Hearsay And Opinion Testimony Infected The Case

Presumably in an effort to compensate for the lack of evidence linking Glossip to the
murder, the State presented unreliable and improper hearsay and opinion testimony

masquerading as credible evidence of corroboration.

A. William Bender Testified About Unreliable Hearsay Statements Allegedly
Made To Him By Mr. Van Treese

William Bender’s testimony was particularly unreliable. Bender was allowed to testify to
multiple hearsay statements from Mr. Van Treese under the guise of an inapplicable hearsay
exception. Under Oklahoma law, a statement is hearsay, and therefore inadmissible, if it is a
statement “other than one made by the declarant while testifying at the trial or hearing, offered
in evidence to prove the truth of the matter asserted.”®®® Hearsay evidence is considered
particularly unreliable where the individual making the statement is not available because it
cannot be challenged by the opposing party through cross-examination. One exception to this
rule is when the availability of the declarant is immaterial.?®* There are certain exceptions to the
hearsay rule where such evidence is allowed because the conditions under which the statements

were made give them a certain level of reliability.

A “present sense impression” is an example of this. A “present sense impression” is an
out of court statement where the declarant is “describing or explaining an event or condition
made while the declarant was perceiving the event or condition, or immediately thereafter.”582

Because the statement was made while the declarant was perceiving something, it is considered

678 Justin Sneed Competency Evaluation (July 1, 1997).
679 Declaration of Jamie Spann (Feb. 7, 2018).

680 OkLA. STAT. tit. 12, §§ 2801-02.

681 OkLA. STAT. tit. 12, § 2803.

682 OKLA. STAT. tit. 12, § 2803(1).
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XVIl. The Prosecution’s Distortion Of The Evidence

Due to its weak case against Glossip, the prosecution seemed to distort significant
evidence to fit its case theory. Statements made to police were either changed in full or greatly
expanded on in the second trial. As Judge Gray (who recommended that Glossip’s first trial
should be vacated and presided over the second trial) explained, “[I]t cannot be trial strategy to
misstate the facts to the judge and jury.”®®* Yet, in the face of varying and expanding statements
made by witnesses, the prosecution did not appear skeptical at all of the significant changes in
several witnesses’ testimony, and instead attributed it to superior questioning skills. Assistant
District Attorney Smothermon explained to the jury, “The only thing they can point to is the fact
that some of the witnesses told you more than they had ever told anyone before. Well, that’s
right on some of these witnesses. I’'m not going to apologize for asking more questions than
anybody else did before because, you know, that’s me, I’'m a questioner.”®® This, however, is a
misleading characterization of the distortion of evidence by the State. It also is a failure of

defense counsel to bring out these distortions clearly for the jury.
Some examples of this distortion include:

1. Jackie Williams: Changed testimony regarding the person who told her to
clean the downstairs rooms on January 7, 1997 from Sneed to Glossip

f Statements to Police on January 8, 1997: Williams stated that, when she

saw Sneed that morning, Sneed made a point of telling her to clean the
upstairs rooms only and that he would clean the downstairs room. She

stated that he had never done that before.?®® Williams further stated that

694 Glossip v. State, Findings of Fact and Conclusions of Law After Evidentiary Hearing On Remand From the Court of
Criminal Appeals, March 12, 2001, at p. 9. “The United States Attorney is the representative not of an ordinary party
to a controversy, but of sovereignty whose obligation to govern impartially is as compelling as its obligation to govern
at all; and whose interest, therefore, in a criminal prosecution is not that it shall win a case, but that justice shall be
done. As such, he is in a peculiar and very definite sense the servant of the law, the twofold aim of which is that
guilt shall not escape or innocence suffer. He may prosecute with earnestness and vigor —indeed, he should do so.
But, while he may strike hard blows, he is not at liberty to strike foul ones. It is as much his duty to refrain from
improper methods calculated to produce a wrongful conviction as it is to use every legitimate means to bring about
ajust one.” Berger v. United States, 295 U.S. 78, 88 (1935).

695 Trial 2, State’s Closing, Vol. 15 at pp. 153:21-154:2.

6% January 8, 1997 Police Report of B. Weaver at p. 1.
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Furthermore, at least one other of Dr. Choi’s conclusions in other cases has been called
into question. In that case, Dr. Choi certified an individual’s death as a suicide. However, two
medical examiners from other states challenged this, stating that the manner of death was

actually homicide.”*’

The prosecution’s willingness to put Dr. Choi and other witnesses on the stand in Trial 2
with expansive or changed testimony raises significant concerns. Based on jury feedback, this
evidence had a significant impact on the verdict and had it not been allowed in, could have

materially changed the outcome of the trial.

XVIIl.  Material Evidence To Properly Assess Sneed And His Credibility The Jury Never
Heard

One of the lead prosecutors in the case posited that, “[I]f the jury didn’t believe that
testimony that came direct to their ears from Justin Sneed, there’s no way they would have
convicted Richard Glossip.””4® But the jury did not hear material evidence countering the State’s
story that Sneed was Glossip’s mild-mannered “puppet” unable to think on his own, who would
never have committed this crime without Glossip’s urging. Without this, the State painted a false
picture of Sneed. One juror stated that Sneed was a manipulated young person who had a pitiful
existence,’* and another stated they felt that Sneed was the “hammer” for Glossip.”*® A third
juror stated that Sneed “seemed the way the prosecution had presented him . ... [h]e was timid

and not one to think for himself.”7>!

In reality, the evidence shows that Sneed was a self-described “hustler” who was able to
manipulate people to get food, drugs, and a free place to live. He was an avid drug abuser, with
a criminal and violent background that went back to at least the eighth grade when he was kicked
out of school for fighting. At the same time, he managed to convince certain people that he was

“polite” and “meek” when it appears he actually was quite the opposite. If the jury had been

747 “M.E’s Office Pathologist’s Qualifications Called into Question,” News 9 (Apr. 28, 2010),
https://www.news9.com/story/5e35b4db83eff40362bef77b/mes-office-pathologists-qualifications-called-into-
question.

748 Radical Media Interview with G. Ackley at part 3, pp. 24:29 (June 23, 2016).

743 Interview of Juror No. 9.

750 Interview of Juror No. 14.

751 Interview of Juror No. 13.
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Trial 1:

f  Prosecution: “Did you and Mr. Glossip ever have any discussion concerning
whose job was to be what?” Sneed: “No, basically it was just wanting me to
do everything.”1004

Trial 2:

I  Prosecution: “You tell [the officer] it was your job to take out Barry Van
Treese and Richard Glossip’s job to clean up the mess?” Sneed: “Yes,
ma’am.” Prosecution: “And he didn't do a very good job?” Sneed: “Yes,
ma’am.” Prosecution: “And that was on January 14th, 1997?” Sneed: “Yes,
ma’am.”1005

November 17, 2016 Interview:

{ Interviewer: “You all didn’t have a plan?” Sneed: “Well now, | didn’t have a
plan, because, because he kept presenting it to me. Um, | can only assume
in my mind that he, um, had everything planned out. That’s why | went back

to him and | asked him what he wanted to do now.”1006

XIX. Sneed Embellished His Story Over Time

There are several significant instances were Sneed added new details to his story
regarding Glossip. The paragraphs below summarize the ways in which his narrative has shifted

over time since his police interrogation, starting in Trial 1 and continuing through the present.
A. Sneed Brings Up The Boiler Room Incident For The First Time In Trial 2

In Trial 2, for the first time, Sneed mentioned an incident where Glossip asked him to kill

Mr. Van Treese in the motel’s boiler room.

Trial 2:
' Sneed: “[Barry Van Treese]’s adjusting the door [in the boiler room] and me

and Glossip is walking back and forth checking the TV. And that’s when, you

1004 Trial 1 Testimony of J. Sneed, Vol. 6 at p. 97:2-4.
1005 Trial 2 Testimony of J. Sneed, Vol. 12 at p. 190:1-7.
1006 Radical Media Interview with J. Sneed, at timestamp 15:59:04:00 (November 17, 2016).
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Trial 1:

f  Sneed: “[W]hile | was going to Payless, Mr. Glossip also informed me to pick
up some trash bags, a hack saw and | believe some acid that you call muriatic
acid.”102!

XX. The Jury Was Not Presented Evidence that Sneed Would Have Known Facts
Irrespective of Glossip and Not Exclusively from Glossip as the State Presented

The State claimed that Sneed knew details that he only could have been told by Glossip,
and this was proof that Glossip was involved and masterminded the murder. But evidence
showing that Sneed could have learned these facts from other sources, besides Glossip, was not
presented to the jury.

A. Sneed Could Have Known Of Mr. Van Treese’s Location And Cash Without
Glossip Telling Him

The State’s theories relied on the notion that Sneed only knew about Mr. Van Treese’s
tendency to carry large amounts of cash, as well as Mr. Van Treese’s location on the night of the
murder, because Glossip shared that information with him. There is evidence, however, showing
that Sneed had independent knowledge of these things, as discussed below. In fact, Sneed
testified explicitly in Trial 2 that he could have identified Mr. Van Treese’s location on the night
of the murder given the fact that he saw Mr. Van Treese’s car parked in front of room 102
beforehand. Additionally, there is evidence showing that Mr. Van Treese’s tendency to carry
cash was well known around the Best Budget Inn and beyond, and that Sneed could easily have
found the cash by ransacking Mr. Van Treese’s car. This evidence directly contravenes the notion
that Sneed did not have a potential motive or enough information to commit the murder on his

own. This evidence was never fully developed with the jury.
B. Sneed Could Have Known About Mr. Van Treese’s Cash Without Glossip

As discussed in further detail in Section XVIII above, it was well known that Mr. Van Treese
carried large volumes of cash. Multiple witnesses observed Mr. Van Treese carrying and storing

cash in his car. As considered in Section XVIII, Hooper, Everhart, Officer Brown, and Bender all

1021 Trial 1 Testimony of J. Sneed, Vol. 6 at p. 96:20-22.
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Witness

Statement by Justin Sneed

Michael Scott
(incarcerated with
Sneed at Joseph Harp

Correctional Facility)

Scott clearly heard Sneed say that “in his statements and testimony,
he set Richard Glossip up, and that Richard Glossip didn’t do

anything.”1042

Scott also stated that he remembered “Justin . . . laughing . . . about
setting Richard Glossip up for a crime Richard didn’t do. It was almost
like Justin was bragging about what he had done to this other guy . ..
. Justin was happy and proud of himself for selling Richard Glossip

out 71043

XXI. Defense Counsel’s Cascade Of Errors And Missed Opportunities

Based on the investigation findings, numerous missteps were revealed by Glossip’s

defense counsel during both trials. ABA Standard 4-1.3 states that “defense attorneys have a

duty to be well-informed regarding the legal options and development that can affect a client’s

interests during a criminal representation.”'%% In both Glossip trials, defense counsel failed to

use probative evidence and elicit necessary testimony that impacted Glossip’s criminal

representation. Glossip’s defense counsel committed the following missteps, among others, in

their representation of Glossip:

{ Defense counsel failed to utilize the Sneed interrogation videotape to show the jury

that the police contaminated the Sneed interview by eliciting Sneed to mention

Glossip’s name and did not utilize an expert like Dr. Leo to challenge the interrogation

tactics.

1042 Affidavit of Michael Scott (Sept. 20, 2015).

1043 Id.

1044 American Bar Association Standard 4-1.3(e); see also Glossip v. Okla., CF 1997-244, 10 (Okla. D. Ct. Mar. 12,
2001) (“[T]he defense attorney should enter every trial knowing the facts and law better than anyone else in the
courtroom . . . you should come to the courtroom with a ‘prepared’ theory of your case . . . . Jurors should feel they
can trust what you say about the case . ... DON'T promise more than you can deliver.”).

255






example, they failed to catch mistakes that the police made regarding the shower
curtain).

i Defense counsel failed to call any witnesses in the guilt phase of the trial.

XXIl. Parole Board Member’s Conflict Of Interest Made The Clemency Hearing
Fundamentally Unfair

The investigation identified significant conflicts of interest that call into question the
Oklahoma Pardon and Parole Board’s impartiality in Glossip’s clemency hearing. Glossip’s
clemency hearing before the Parole Board took place on October 24, 2014. The Parole Board
members present at the hearing were Chairman Marc Dreyer, Vanessa Price, Patricia (“Pattye”)

High, Richard Dugger, and Lynnell Harkins.194>

Nearly every member of the Parole Board had a prior law enforcement or prosecution
background.%* Most troubling, however, was the participation of Assistant District Attorney
High, who served as a senior criminal felony prosecutor in the Oklahoma County District
Attorney’s office for eighteen years. One of the lead prosecutors against Glossip, former
Assistant District Attorney Smothermon, confirmed she “tried many cases with Pattye.”1*’ The
fact that High did not recuse herself is particularly problematic given that she was in District
Attorney Bob Macy’s office during the same years Glossip was prosecuted, and worked closely
on other cases with Smothermon.1*® Upon hearing this fact of High’s involvement in the Glossip
clemency hearing, former District Attorney Gary Ackley acknowledged “it probably doesn’t look

good to have a former prosecutor from that office on the board to hear the clemency.”104°

Board member High’s lack of impartiality was evident as soon as Glossip appeared via

videoconference. In the twenty minutes allotted for Glossip to appear before the Pardon and

1045 High was the senior criminal felony prosecutor in the Oklahoma County DA’s office from 1989 to 2007. Glossip’s
first trial was in 1999, and his second in 2004. Price was the Division Director of the National Drug Court Institute.
Dr. Dreyer was a former DEA Agent until he decided to go into ministry. .

1046 Chairman Dreyer, appointed to the Parole Board by former Governor Mary Fallin in 2011, was a prior Drug
Enforcement Administration Agent for eleven years. Price, also appointed by former Governor Fallin in 2014, was a
police officer in Oklahoma City for twenty-two years. Similarly, Dugger, appointed to the Parole Board in 2004 by
the Oklahoma Court of Criminal Appeals, served as a district attorney for the Second Judicial District in Western
Oklahoma from 1972 to 1988 and 1991 to 2022.

1047 May 2022 Reed Smith Interview of C. Smothermon.

1048 /d

1049 Jyne 2022 Reed Smith Interview of G. Ackley.
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Four years after the issuance of the Report, and seven years after Glossip’s Clemency

Hearing, Oklahoma enacted Administrative Code section § 515:10-5-3, providing the offender
with the “option to listen to and watch, via one-way video transmission, the entire presentation
of their clemency petition.”1%® Glossip’s inability to attend all of his own clemency hearing was
undoubtedly prejudicial as it prevented him from understanding the context of the proceedings
and advocating on his behalf, as recognized by the Commission in 2017 and by the State of

Oklahoma in 2021.

Former Assistant District Attorney High’s failure to recuse herself, and her failure to notify
the Board of her close ties to the lead prosecutor in Glossip’s case raise serious concerns as to

the overall fairness of the 2014 clemency hearing.
XXIll.  Conclusion

Based on the findings of this independent investigation, including the State’s destruction
of evidence, we conclude that the 2004 trial cannot be relied on to support a murder-for-hire

conviction. Nor can it provide a basis for the government to take the life of Richard E. Glossip.

1056 0.A.C. § 515:10-5-3.
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