
IN THE UNITED STATES DISTRICT COURT  
FOR THE DISTRICT OF COLORADO 

 
 
Civil Action No.  01:23-cv-_____-___-___ 
 
 
 
EQUAL EMPLOYMENT OPPORTUNITY COMMISSION,  
 

Plaintiff, 
v. 
 
EXACT SCIENCES CORPORATION, and 
EXACT SCIENCES LABORATORIES, LLC 
 

Defendants. 
 
 
                      
 

COMPLAINT 
              
 

NATURE OF THE ACTION 

This is an action under the Age Discrimination in Employment Act (“ADEA”) against 

defendants Exact Sciences Corporation and Exact Sciences Laboratories, LLC (together 

“Defendants” or “Exact Sciences”) to correct unlawful employment practices on the basis of age 

and to provide appropriate relief to Charging Party, John Larkin (“Larkin” or “Charging Party”), 

who was adversely affected by Defendant’s actions or practices. As alleged with greater 

particularity below, the Equal Employment Opportunity Commission (“EEOC” or “Commission”) 

alleges Exact Sciences refused to hire Mr. Larkin because of his age. 
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JURISDICTION AND VENUE 

1. Jurisdiction of this Court is invoked pursuant to 28 U.S.C. §§ 451, 1331, 1337, 1343 

and 1345. This action is authorized and instituted pursuant to Section 7(b) of the ADEA, as 

amended, 29 U.S.C. § 626(b), which incorporates by reference Sections 16(c) and Section 17 of 

the Fair Labor Standards Act of 1938, as amended, 29 U.S.C. §§ 216(c) and 217. 

2. The employment practices alleged to be unlawful were committed within the 

jurisdiction of the United States District Court for the District of Colorado.   

PARTIES 

3. Plaintiff EEOC is an agency of the United States of America charged with the 

administration, interpretation, and enforcement of the ADEA and is expressly authorized to bring 

this action by Section 7(b) of the ADEA, 29 U.S.C. § 626(b), as amended by Section 2 of 

Reorganization Plan No. 1 of 1978, 92 Stat. 3781, and by Public Law 98-532 (1984), 98 Stat. 2705. 

4. At all relevant times, Defendant Exact Sciences Corporation, a Delaware 

corporation, has continuously been doing business in the State of Colorado. 

5. At all relevant times, Defendant Exact Sciences Corporation has continuously had 

at least 20 employees. 

6. Defendant Exact Sciences Laboratories, LLC is a wholly owned subsidiary of 

Defendant Exact Sciences Corporation.   

7. Defendant Exact Sciences Corporation owns 100% of all outstanding voting 

securities of Defendant Exact Sciences Laboratories, LLC. 

8. At all relevant times, Defendant Exact Sciences Laboratories, LLC, a Delaware 

LLC, has continuously been doing business in the State of Colorado. 
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9. At all relevant times, Defendant Exact Sciences Laboratories, LLC has 

continuously had at least 20 employees. 

10. At all relevant times, both Defendants have continuously been employers engaged 

in an industry affecting commerce under Sections 11(b), (g) and (h) of the ADEA, 29 U.S.C. 

§§ 630(b), (g) and (h). 

11. At all relevant times, the Defendants together comprised and acted as a single 

employer. 

12. At all relevant times, the two Defendants acted in concert and as a single employer 

in all actions constituting denial of employment to Charging Party Larkin, more specifically 

alleged below. 

13. Exact Sciences describes itself as a molecular diagnostics company.  It sells the 

colon cancer screening test, Cologuard®. 

STATEMENT OF CLAIMS 

A. Conditions Precedent 

14. On November 28, 2018, more than 30 days prior to the institution of this lawsuit, 

John Larkin filed a charge of discrimination with the EEOC alleging violation of the ADEA by 

Exact Sciences.  

15. The EEOC provided Defendants with notice of Larkin’s Charge of Discrimination. 

16. The EEOC investigated Larkin’s charge of discrimination. 

17. Based on the evidence obtained during the investigation, the EEOC issued a 

Determination on May 31, 2022 (the “Determination”). 
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18. The Determination found there was reasonable cause to believe that Exact Sciences 

engaged in unlawful employment practices identified in the determination, including that Exact 

Sciences denied hire to Larkin based on his age, and that Exact Sciences either knew or showed 

reckless disregard for whether its conduct was prohibited by the ADEA. 

19. The EEOC sent copies of the Determination to Defendants and to Larkin.  

20. Prior to institution of this lawsuit, the Commission’s representatives attempted to 

eliminate the unlawful employment practices alleged below and to effect voluntary compliance 

with the ADEA through informal methods of conciliation, conference and persuasion within the 

meaning of Section 7(b) of the ADEA, 29 U.S.C. § 626(b). 

21. The EEOC was unable to secure from Defendants a conciliation agreement 

acceptable to the EEOC. 

22. On or around June 29, 2022, the EEOC issued to Defendants a Notice of Failure of 

Conciliation.   

23. At all relevant times both Defendants acted in concert and as a single employer for 

all relevant purposes in responding to Larkin’s Charge of Discrimination, communicating with 

EEOC, and participating in pre-litigation administrative actions under 29 U.S.C. § 626, including 

that: 

a. both Defendants actually received the Notice of the Charge of Discrimination;  

b. both Defendants, through shared counsel, participated in the EEOC’s investigation 

and in responding to the Charge of Discrimination;  

c. both Defendants actually received the EEOC’s Determination;  

d. both Defendants actually received the invitation to Conciliation;  
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e. both Defendants had opportunity to participate with the EEOC in conciliation 

efforts; and,  

f. both Defendants actually received the Notice of Failure of Conciliation.   

24. All conditions precedent to the institution of this lawsuit have been met.  

B. Charging Party Larkin – Application for Employment with Exact Sciences 

25. In or around May 2018, Larkin applied for employment with Exact Sciences. 

26. In May 2018 Larkin was 49 years of age. 

27. The resume Larkin submitted to Exact Sciences showed that he had graduated with 

a Bachelor’s Degree in 1992, 26 years earlier. 

28. Exact Sciences knew or should have known Larkin was over 40 years old in May 

2018. 

29. At the time of his applications to Exact Sciences in May 2018, Larkin had multiple 

years’ experience both in medical sales and also in medical sales management.  

30. Specifically, as of May 2018, the resume Larkin submitted to Exact Sciences 

showed he had worked for over five years (from 2006 to 2011) as a Vaccine Sales Specialist and 

then over seven years (from 2011 to 2018) as a Division Sales Manager with the same vaccine 

manufacturer.  

C. Application for Area Manager Position 

31. In May 2018, when Larkin applied for positions at Exact Sciences, one of the 

positions he applied for was Area Manager.   

32. The Area Manager position supervised other sales employees, including employees 

in Professional Medical Sales Representative (“PMR”) positions.  
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33. Prior to July 10, 2018, Exact Sciences communicated to Larkin that he was not 

hired for the Area Manager position. 

34. Prior to July 10, 2018, Exact Sciences communicated to Larkin that among the 

reasons he was not selected for the Area Manager position was because he lacked experience 

specific to medical device sales and specific to Defendant’s product(s).  

D. Application for Professional Medical Sales Representative Position 

35. In or around May 2018, Larkin also applied to Exact Sciences for the position of 

Professional Medical Sales Representative (“PMR”) for the “Denver West” territory (“the PMR 

Position”). 

36. The job description Exact Sciences posted for the PMR Position described 

“Minimum Requirements” including, in part, “Bachelor’s Degree or equivalent education level” 

and “1 year of sales experience in a customer-facing role with a preference for business-to-business 

sales experience.”   

37. The job description also described “Desired Characteristics” including “Experience 

in a sales role where follow up (not just one-time contact) was necessary to close” and 

“Background in commissioned, tangible product sales.” 

38. Based on his resume and qualifications, Mr. Larkin was qualified for the PMR 

Position. 

39. Exact Sciences selected Mr. Larkin for an initial interview for the PMR Position. 

40. On or around July 10, 2018, Larkin completed an interview for the PMR Position 

with a recruiting consultant, Dasha Emelianova (“Emelianova”). 

41. Ms. Emelianova was employed by Novo Group, Inc. (“Novo”). 
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42. Exact Sciences contracted Novo Group, Inc. to provide recruiting services, 

including to receive and review applications for the PMR Position to which Larkin applied. 

43. Emelianova acted as Exact Sciences’ agent in communicating with Larkin 

regarding the PMR position. 

44. As Exact Sciences’ agent, Emelianova acted within the actual scope of her authority 

when interviewing Larkin. 

45. As Exact Sciences’ agent, Emelianova acted within the apparent scope of her 

authority when interviewing Larkin. 

46. Emelianova created written notes of her July 10, 2018 interview with Larkin. 

47. Emelianova’s written notes of the July 10, 2018 interview with Larkin are dated 

July 20, 2018. 

48. Emelianova’s interview notes were prepared on a form with a field to be completed 

stating the “Reason he [Larkin] was declined.”  

49. Emelianova completed the “Reason he [Larkin] was declined” field by indicating 

“Reject – Phone Interview; Salary Requirements.”   

50. Emelianova’s written notes reflect that she asked Larkin about “salary 

expectations” during the July 10, 2018 interview. 

51. Emelianova’s interview notes report that Larkin responded regarding “salary 

expectations” by indicating he had earned approximately $120,000 per year total in his prior role, 

including approximately $100,000 in base salary and approximately $20,000 in “bonus.”   

52. During the July 10, 2018 interview, Larkin indicated his willingness to accept the 

then-expected starting pay for the PMR position, totaling $110,000. 
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53. Emelianova’s interview notes state that Larkin “Wasn’t chosen for area manager,” 

and “wants to get some experience as a rep and then translate that into a leadership role with [Exact 

Sciences].”  

54. Emelianova’s interview notes describe Larkin as “Over qualified” and also “not 

interested in PMR but in [Area Manager] and just trying to get his foot in the door.”  

55. No later than approximately July 20, 2018, Emelianova decided she would not 

recommend Larkin to Exact Sciences for further consideration for the PMR Position.  

56. On information and belief, during May–July 2018, Emelianova only forwarded to 

Exact Sciences the applicant information of candidates she was recommending for the PMR 

Position. 

57. On information and belief, during May–July 2018, Emelianova eliminated from 

consideration applicants for the PMR Position whom she did not recommend. 

58. On information and belief, Emelianova eliminated Larkin from further 

consideration for the PMR Position.   

59. When Emelianova decided not to recommend Larkin for further consideration for 

the PMR Position, she acted within the actual scope of her authority as Defendants’ agent.  

60. When Emelianova decided not to recommend Larkin for further consideration for 

the PMR Position, she acted within the apparent scope of her authority as Defendants’ agent.   

61. When Emelianova eliminated Larkin from further consideration for the PMR 

Position, she acted within the actual scope of her authority as Defendants’ agent. 

62. When Emelianova eliminated Larkin from further consideration for the PMR 

Position, she acted within the apparent scope of her authority as Defendants’ agent. 
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63. Emelianova’s actions and decisions eliminated Larkin from further consideration 

for the PMR Position. 

64. Beginning on or around July 16, 2018, Larkin sent email to Emelianova inquiring 

about the status of the PMR Position. 

65. On or around July 23, 2018, Emelianova responded to Larkin by email, telling him 

Exact Sciences was pursuing other candidates. 

66. On or around July 24, 2018, Larkin emailed Emelianova and stated that he was 

“very disappointed” and asked for feedback. 

67. On or around July 25, 2018, Emelianova emailed Larkin, stating, in part that “the 

manager just felt [Larkin was] over qualified for the role” and that Exact Sciences was “looking 

for someone more junior that can be trained in the product and stay with the company for years to 

come.”   

68. Despite Larkin being qualified for the PMR Position, Exact Sciences rejected and 

did not hire Larkin for the PMR Position. 

69. After Exact Sciences rejected Larkin for the PMR Position, the position remained 

open. 

70. After Exact Sciences rejected Larkin for the PMR Position, Exact Sciences 

continued to seek applicants with Larkin’s qualifications. 

E. Defendant’s Hiring of Another Candidate 

71. In or around August 2018, Exact Sciences hired another candidate, Melissa Walby, 

then known as Melissa Liotti (“Liotti”), for the PMR position. 
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72. At the time Exact Sciences hired her, Liotti was 41 years old, eight years younger 

than Larkin who was 49. 

73. Based on Ms. Liotti’s resume and application, Ms. Liotti had fewer years of medical 

sales experience than Larkin. 

74. Based on Ms. Liotti’s resume and application, she was less qualified for the PMR 

Position than Larkin. 

75. Based on Ms. Liotti’s resume and application, however, she also had multiple years 

more experience than Exact Sciences listed as the “minimum” qualifications for the PMR position 

in its posted job description.  

76. Exact Sciences did not reject Liotti’s application on the basis that she was “over 

qualified.”  

77. On information and belief, Exact Sciences paid Liotti more in her first year in the 

PMR Position than the amount Emelianova’s interview notes had reported as disqualifying for 

Larkin.   

78. Specifically, in her first year in the PMR Position, Exact Sciences paid Liotti 

approximately $127,000 total, including $87,000 in base salary, plus $40,000 in bonuses. 

CLAIM FOR RELIEF 

Age Discrimination in Hiring (29 U.S.C. § 623(a)) 

79. The EEOC reasserts and incorporates by reference all of the foregoing allegations. 

80. At all relevant times, Larkin was an individual age 40 or older.  

81. At all relevant times, Larkin was qualified and able to perform the essential 

functions of the PMR Position. 
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82. Defendants took adverse action against Larkin by refusing to hire him to the PMR 

Position. 

83. Defendants refused to hire Larkin because of his age.  

84. Defendants denied Larkin employment opportunities, specifically including hire to 

the PMR Position, because of his age, in violation of Section 4 of the ADEA, 29 U.S.C. § 623(a). 

85. The effect of the practices complained of in the foregoing paragraphs has been to 

deprive Larkin of equal employment opportunities and otherwise adversely affect his status as an 

applicant for employment because of his age. 

86. At all relevant times, Defendants knew or should have known that denying hire to 

a job applicant age 40 or older because of his or her age is unlawful under the ADEA. 

87. The unlawful employment practices complained of above were willful within the 

meaning of Section 7(b) of the ADEA, 29 U.S.C. § 626(b). 

PRAYER FOR RELIEF 

 
WHEREFORE, the Commission respectfully requests that this Court: 

A. Grant a permanent injunction enjoining Defendants, their officers, successors, 

agents, servants, employees, attorneys, and all persons in active concert or participation with them, 

from engaging in any employment practice which discriminate on the basis of age, including 

denying employment on the basis of age. 

B. Order Defendants to institute and carry out policies, practices, and programs which 

provide equal employment opportunities for individuals 40 years of age and older, and which 

eradicate the effects of its past and present unlawful age discrimination. 
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C. Order Defendants to provide training specific to the requirements of the ADEA for 

their managers, supervisors, non-supervisory employees, and hiring or recruiting contractors, and 

all employees or outside contractors involved in hiring and/or recruiting. 

D. Order Defendants to make whole Mr. Larkin by providing the affirmative relief 

necessary to eradicate the effects of its unlawful practices, including but not limited to providing 

appropriate back pay, an equal amount of liquidated damages, lost wages, and lost benefits with 

prejudgment interest, in amounts to be determined at trial. 

E. Order Defendants to make whole Mr. Larkin by providing compensation for all 

pecuniary losses resulting from the unlawful employment practices described in the paragraphs 

above, in amounts to be determined at trial.  

F. Order Defendants to make whole Mr. Larkin by providing affirmative relief 

necessary to eradicate the effects of the unlawful practices described above, by providing the 

affirmative relief necessary to eradicate the effects of its unlawful practices, including but not 

limited to, instatement or front pay in lieu of instatement. 

G. Grant such further relief as this Court deems necessary and proper in the public 

interest. 

H. Award the EEOC its costs of this action. 
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RESPECTFULLY SUBMITTED this 31st day of March, 2023. 
 
 

Gwendolyn Reams 
Acting General Counsel 
 
Christopher Lage 
Deputy General Counsel 
 
Mary Jo O’Neill 
Regional Attorney 
Phoenix District Office 
 
Rita Byrnes Kittle 
Assistant Regional Attorney 
Denver Field Office 

 

        s/  
Nathan D. Foster 
Trial Attorney 
EQUAL EMPLOYMENT  
OPPORTUNITY COMMISSION  
Denver Field Office 
950 17th Street, Suite 300 
Denver, CO 80202 
Tel: 720.779.3634 
nathan.foster@eeoc.gov 

 
 
PLEASE NOTE: For purposes of service upon the EEOC, it is sufficient that pleadings, notices, 
and court documents be served upon the Trial Attorneys. Duplicate service is not required on the 
Acting General Counsel and Deputy General Counsel in Washington, D.C. 
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AO 440 (Rev. 06/12)  Summons in a Civil Action

UNITED STATES DISTRICT COURT
for the

__________ District of __________ 

)
)
)
)
)
)
)
)
)
)
)
)

Plaintiff(s)

v. Civil Action No.

Defendant(s)

SUMMONS IN A CIVIL ACTION

To: (Defendant’s name and address)

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure.  The answer or motion must be served on the plaintiff or plaintiff’s attorney,
whose name and address are:

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint. 
You also must file your answer or motion with the court.

CLERK OF COURT

Date:
Signature of Clerk or Deputy Clerk

Case 1:23-cv-00817   Document 1-1   Filed 03/31/23   USDC Colorado   Page 1 of 2



AO 440 (Rev. 06/12)  Summons in a Civil Action (Page 2)

Civil Action No.

PROOF OF SERVICE

(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (l))

This summons for (name of individual and title, if any)

was received by me on (date) .

’ I personally served the summons on the individual at (place)

on (date) ; or

’ I left the summons at the individual’s residence or usual place of abode with (name)

, a person of suitable age and discretion who resides there,

on (date) , and mailed a copy to the individual’s last known address; or

’ I served the summons on (name of individual) , who is

 designated by law to accept service of process on behalf of (name of organization)

on (date) ; or

’ I returned the summons unexecuted because ; or

’ Other (specify):

.

My fees are $ for travel and $ for services, for a total of $ .

I declare under penalty of perjury that this information is true.

Date:
Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc:
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AO 440 (Rev. 06/12)  Summons in a Civil Action

UNITED STATES DISTRICT COURT
for the

__________ District of __________ 

)
)
)
)
)
)
)
)
)
)
)
)

Plaintiff(s)

v. Civil Action No.

Defendant(s)

SUMMONS IN A CIVIL ACTION

To: (Defendant’s name and address)

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure.  The answer or motion must be served on the plaintiff or plaintiff’s attorney,
whose name and address are:

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint. 
You also must file your answer or motion with the court.

CLERK OF COURT

Date:
Signature of Clerk or Deputy Clerk
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Civil Action No.

PROOF OF SERVICE

(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (l))

This summons for (name of individual and title, if any)

was received by me on (date) .

’ I personally served the summons on the individual at (place)

on (date) ; or

’ I left the summons at the individual’s residence or usual place of abode with (name)

, a person of suitable age and discretion who resides there,

on (date) , and mailed a copy to the individual’s last known address; or

’ I served the summons on (name of individual) , who is

 designated by law to accept service of process on behalf of (name of organization)

on (date) ; or

’ I returned the summons unexecuted because ; or

’ Other (specify):

.

My fees are $ for travel and $ for services, for a total of $ .

I declare under penalty of perjury that this information is true.

Date:
Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc:
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