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Roman Martinez 
1.202.637.3377 
roman.martinez@lw.com 

555 Eleventh Street, N.W., Suite 1000 
Washington, D.C.  20004-1304 
Tel: +1.202.637.2200  Fax: +1.202.637.2201 
www.lw.com 

FIRM / AFFILIATE OFFICES 
Austin Milan 
Beijing Munich 
Boston New York 
Brussels Orange County 
Century City Paris 
Chicago Riyadh 
Dubai San Diego 
Düsseldorf San Francisco 
Frankfurt Seoul 
Hamburg Shanghai 
Hong Kong Silicon Valley 
Houston Singapore 
London Tel Aviv 
Los Angeles Tokyo 
Madrid Washington, D.C. 

March 2, 2023 

Tracey St. Pierre 
Chief FOIA Officer 
FOIA Service Center, Office of Secretary of Education 
400 Maryland Avenue, SW 
Washington, DC 20202-4536 

Re: Freedom of Information Act Request 

Dear Ms. St. Pierre: 

Pursuant to the federal Freedom of Information Act (“FOIA”), 5 U.S.C. § 552 et seq., 
Latham & Watkins LLP (“Latham”) requests copies of the records described below.  For purposes 
of this request, Latham directs your attention to the regulatory guidance GEN-23-03, the March 
2017 Third-Party Servicer Q&A, GEN-15-01, and GEN-12-08, attached as Exhibits A–D, 
respectively, of this request.  Latham is seeking this information on behalf of a client who may be 
impacted by the regulatory guidance.  If Latham’s request is denied in whole or in part, please 
justify all denials by reference to specific exemptions under FOIA.  Please also release all 
segregable portions of otherwise exempt material.  Latham will pay all necessary fees.  
Specifically, this letter makes the following request for records: 

1. In the 2023 Dear Colleague Letter (“DCL”) GEN-23-03, attached as Exhibit A, the 
Department of Education (“Department”) says that it “has reviewed numerous contractual 
arrangements between institutions and outside entities” and concluded “that most activities 
and functions performed by outside entities on behalf of an institution are intrinsically 
intertwined with the institution’s administration of the Title IV programs and thus the 
entities performing such activities are appropriately subject to [third-party servicer] 
requirements.”  Latham is seeking copies of all emails, letters, memoranda, or documents 
reflecting how the Department examined such contractual arrangements, analyzed the 
governing statutory and regulatory definitions of third-party servicers found in 20 U.S.C.
§ 1088(c) and 34 C.F.R. § 668.2, and arrived at its conclusion.

2. In the 2023 DCL GEN-23-03, attached as Exhibit A, the Department concluded that 
“[p]reparing and/or disseminating promotional materials to market educational programs” 
could lead an entity to be treated as a third-party servicer if the entity is also “involved in 
the design or delivery of educational programs.”  However, in the March 2017 Third-
Party Servicer Q&A, attached as Exhibit B, the Department broadly recognized that the
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performance of “a non-Title IV function, such as marketing the institution’s academic 
programs, . . . does not make that entity or individual a third-party servicer.”  Latham is 
seeking copies of all emails, letters, memoranda, or documents reflecting why the 
Department concluded, contrary to prior guidance, that marketing services now could make 
a providing entity a third-party servicer. 

3. In the 2023 DCL GEN-23-03, attached as Exhibit A, the Department concluded that 
“providing prospective students with information on educational programs, application and 
document requirements, deadlines, and the enrollment process” could lead an entity to be 
treated as a third-party servicer.  Latham is seeking copies of all emails, letters, memoranda, 
or documents reflecting why the Department concluded that these activities now could 
make a providing entity a third-party servicer.

4. The 2023 DCL GEN-23-03, attached as Exhibit A, stated that it would “update and replace 
past guidance,” namely, the March 2017 Third-Party Servicer Q&A, 
attached as Exhibit B, GEN-15-01, attached as Exhibit C, and GEN-12-08, attached as 
Exhibit D. Latham is seeking copies of all emails, letters, memoranda, or documents 
reflecting why the Department concluded that the guidance contained in Exhibits 
B–D needed to be rescinded.

5. In the 2023 DCL GEN-23-03, attached as Exhibit A, the Department invited “the 
community to submit comments on the guidance in this letter” for 30 days following its 
February 28, 2023, update.  It also set an effective date for implementation of the guidance 
on September 1, 2023.  Latham is seeking copies of all emails, letters, memoranda, or 
documents reflecting why the Department believed that a comment period was warranted 
and how the DCL’s effective date was chosen.

6. All emails, letters, memoranda, or other documents related to the drafting of the 2023 DCL 
GEN-23-03, attached as Exhibit A.

I would appreciate communication by email or telephone, rather than by postal mail.
Please feel free to contact me directly with any questions at 202.637.3377 or 
roman.martinez@lw.com.  Thank you for your assistance. 

Best regards, 

Roman Martinez 
of LATHAM & WATKINS LLP 
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Third-Party Servicer Q&A – Updated as of March 8, 2017 

CATEGORY: THIRD-PARTY SERVICER DEFINITION & EXAMPLES 

     D&E-Q1:  What is a third-party servicer? 

D&E-Q2:  What are some examples of functions or services performed by 
third-party servicers? 

D&E-Q3:  How does the Department determine whether or not an entity or 
individual that is performing work on behalf of an institution is a third-
party servicer? 

D&E-Q4:  If an institution does not compensate or reimburse an entity or 
individual for the Title IV functions or services that are performed on 
behalf of the institution, is the entity or individual still considered a third-
party servicer? 

D&E-Q5:  If a State agency performs Title IV functions or services on 
behalf of an eligible institution, is the State agency considered a third-party 
servicer? 

D&E-Q6:  Does the Department approve third-party servicers or 
recommend third-party servicers to perform Title IV functions on behalf of 
institutions? 

D&E-Q7:  Are there any functions or services performed by a third-party 
servicer that would be subject to the ban on incentive compensation? 

D&E-Q8:  If an institution hires an individual from a temporary staffing 
agency to perform Title IV functions, is the staffing agency considered a 
third-party servicer? 

D&E-Q9: If an institution contracts with an outside entity to print and/or 
mail Title IV credit balance checks or to prepare electronic funds 
transactions (EFT) of Title IV credit balances, is the entity considered to be 
a third-party servicer? 
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D&E-Q10: If an institution contracts with an outside entity to perform 
functions necessary for the institution to calculate and/or disclose an 
institution’s job placement rate, is the outside entity considered a third-
party servicer? 

D&E-Q11: If an institution performs Title IV functions or services on 
behalf of another institution (i.e. performs verification of student files; 
COD reporting; drawdown of funds; reconciliation of Title IV programs), 
is the institution considered a third-party servicer? 

CATEGORY:  THIRD-PARTY SERVICER CONTRACTS 

CNT-Q1:  Is an institution required to enter into a written contract with a 
third-party servicer? 

CNT-Q2:  Are institutions required to notify the Department when it 
enters into a contract with a third-party servicer? 

CNT-Q3:  What must be included in a third-party servicer contract? 

CNT-Q4:  Are there any restrictions or prohibitions that prevent an 
institution from contracting with an individual or entity to perform Title 
IV functions on its behalf? 

CNT-Q5:  How can an institution determine if a third-party servicer or its 
principals have been debarred, suspended, or voluntarily excluded 
government-wide from participation in covered transactions? 

CNT-Q6:  How can an institution determine if the Department has imposed 
an emergency, limitation, suspension, or termination action with regard to 
a servicer’s ability to contract with the institution to administer any aspect 
of its participation in the Title IV, HEA programs, pursuant to the 
provisions of 34 CFR Part 668, Subpart G?       
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CNT-Q7:  Under what circumstances must an institution require a third-
party servicer to sign a Certification By Lower Tier Contractor form? 

CNT-Q8:  What does jointly and severally liable mean? 

CATEGORY:  THIRD-PARTY SERVICERS – SAFEGUARDING STUDENT INFORMATION 

SSI-Q1:  Does FERPA permit an institution to share personally identifiable 
information (PII) from students’ education records with a third-party 
servicer without the student’s consent? 

SSI-Q2:  Are there any limitations or restrictions on the type of 
information that an institution can provide, without a student’s prior 
written consent, to its third-party servicer? 

SSI-Q3:  Are there any limitations or restrictions on granting a third-party 
servicer access to Department systems? 

CATEGORY:  THIRD-PARTY SERVICER DATA FORM 

DF-Q1:  What is a Third-Party Servicer Data form and who is required to 
complete the form? 

DF-Q2:  Where can a third-party servicer obtain a copy of the Third-party 
Servicer Data Form and how is the form submitted to the Department? 

CATEGORY:  THIRD-PARTY SERVICER AUDITS 

ADT-Q1:  Are third-party servicers required to submit an annual 
compliance audit?   

ADT-Q2:  What is the deadline for a third-party servicer to submit its 
annual compliance audit?  

ADT-Q3:  What is the deadline for a third-party servicer that has not 
submitted its annual compliance audit(s) for one or more years due to an 
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incorrect assessment of whether the entity meets the regulatory definition 
of a third-party servicer and/or based on the omission of specific audit 
procedures in the OIG Audit Guide? 
 
ADT-Q4:  Who should a servicer or auditor contact if it has questions 
regarding institution or servicer audit requirements? 
 

 

 

 

 

 

 

 

CATEGORY: THIRD-PARTY SERVICER DEFINITION & EXAMPLES  

D&E-Q1:  What is a third-party servicer? 

D&E-A1:  A third-party servicer is an entity or individual that administers any 
aspect of an institution’s participation in the Title IV programs, including, but not 
limited to, services and functions necessary: 

• For  the institution to remain eligible to participate in the Title IV programs, 
• To determine a student’s eligibility for Title IV funds, 
• To account for Title IV funds, 
• To deliver Title IV funds to students, or  
• To perform any other aspect of the administration of the Title IV programs. 

 
To protect the interest of institutions, taxpayers, and students, an institution may 
not contract with a third-party servicer to perform any aspect of the institution’s 
participation in a Title IV program if the servicer (or its subcontractors) is located 
outside of the United States and/or is owned or operated by an individual who is 
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not a U.S. citizen or national, or a lawful U.S. permanent resident.  This 
prohibition applies to both foreign and domestic institutions.     
 
D&E-Q2:  What are some examples of functions or services performed by 
third-party servicers? 
 
D&E-A2:  The following table provides examples of different types of functions 
or services that institutions outsource to third-party providers and its 
characterization as a Title IV service or function subject to third-party servicer 
requirements.  This list is not exhaustive. 
 

Third-Party Servicer 
 

Not a Third-Party Servicer 
 

In General 
 
Activities, functions, or services performed on 
behalf of a Title IV eligible institution, from a 
remote location or on-site at an institution, 
that ARE considered an aspect of an 
institution’s participation in a Title IV, HEA 
program and thus are subject to applicable 
third-party servicer requirements. 
 
The institution and servicer are jointly and 
severally liable to the Department for any 
violation by a third-party servicer.   
 

 
Activities, functions, services, or roles that 
ARE NOT considered an aspect of an 
institution’s participation in any Title IV, 
HEA program and therefore are not subject to 
third-party servicer requirements.   
 
The institution will be held solely responsible 
for any liability incurred as a result of 
software deficiencies, cybercrime, incorrect 
consulting advice, lost or damaged records, or 
servicer violations. 

Type of Employment 
 
An external entity or individual providing 
financial aid staffing and/or Title IV 
processing support. 
 

 
An employee of an institution, if the 
employee is paid directly by the institution; 
performs all duties under institution 
supervision; is not employed by or associated 
with a third-party servicer; is not a third-party 
servicer for any other institution; and does not 
perform Title IV functions or services on 
behalf of another institution.  
 
Entities or individuals hired to review and/or 
revise an institution’s policies and procedures 
to correct compliance deficiencies or to make 
recommendations for improvement. 

 
An external entity or individual providing 
financial aid management support, either 
interim or long-term, to direct, guide, provide 
leadership, or otherwise oversee the 
operations of the Title IV programs and/or 
financial aid staff, including development, 
implementation, and/or maintenance of the 
written policies and procedures for the Title 
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IV services and functions performed on behalf 
of or in conjunction with the institution. 

 

 
Entities or individuals hired to publish an 
institution’s policies, procedures, handbooks, 
disclosures, etc. via print format, audio 
format, video format, and/or online. 
 
Entities or individuals hired to perform 
financial and compliance auditing, including 
preparation of financial statements. 
 
Entities or individuals assisting an institution 
in completing and/or submitting its response 
to a program review, audit, or investigation. 
 
Local or federal law enforcement agencies, 
fire departments, and/or other public safety 
agencies providing campus crime awareness 
and/or drug and alcohol prevention services. 
 
 
 
 

 
An external entity or individual accessing 
Department systems (NSLDS, COD, CPS, 
etc.) that contain personally identifiable 
student information, and/or accessing 
personally identifiable student information 
downloaded from a Department system to 
perform any Title IV function or service on 
behalf of an eligible institution. 

Student and Institutional Eligibility 
 
Determining student eligibility and related 
activities, such as completing verification, 
performing satisfactory academic progress 
evaluations, determining award amounts, 
performing Return of Title IV aid 
calculations, and/or reconciling Title IV 
program accounts.   

 

 
No exclusions. 
 
 

 
Processing, certifying, originating, and/or 
approving Title IV award packages and/or 
disbursements, including requests for 
advanced or reimbursement funding. 

 
 
Preparing/submitting required applications or 
reports, such as an institution’s Application 
for Approval to Participate in the Federal 
Student Financial Aid Programs (E-App), or 
its Fiscal Operations Report and Application 
for Participation (FISAP), Integrated 
Postsecondary Education Data System 
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(IPEDS) reports, Campus Safety and Security 
data reports, and/or enrollment status and/or 
gainful employment reporting to the National 
Student Loan Data System (NSLDS). 
 

General Financial Aid Counseling and Application-Related Activities 
 
Processing student financial aid applications, 
including FAFSA or pre-FAFSA completion 
services. 
 

 
Community awareness/public service FAFSA 
completion events and/or general financial aid 
presentations open to the public and not 
limited or restricted to attendance at a specific 
institution or institutions (i.e. College Goal 
Sunday). 
 
Publishing and/or mailing general student 
financial aid information, policies, 
procedures, or handbooks prepared by the 
institution via print format, audio format, 
video format, and/or online. 
 
 

 
Performing interactive financial aid 
counseling in person, over the phone, and/or 
by electronic means.  Includes operation of 
call centers to assist students through the 
financial aid processes necessary to award and 
disburse Title IV funds. 

Consumer Information Preparation 
 
Preparing required consumer information 
disclosures, such as: 

• A Security Report (including crime 
statistics, timely warnings and 
emergency notification, crime log, 
and emergency response and 
evacuation procedures) 

• A biennial review of drug and alcohol 
abuse prevention programs 

• Graduation and transfer rates 
• Job placement rates, and/or gainful 

employment disclosures 
• Entrance/Exit Loan counseling 
• A preferred lender list 
 

 
Campus crime awareness and/or drug and 
alcohol Prevention informational meetings, 
instructional curriculum or programming, 
and/or public awareness campaigns/events 
that are open to the public and not limited to 
or restricted to attendance at a specific 
institution or institutions. 
 
This exclusion does not apply if an institution 
requires attendance at an event or completion 
of training to comply with any Title IV 
requirement (Campus Crime and Security 
Act, Violence Against Women Act, Drug and 
Alcohol policy requirements, etc.) 
 
 
 
Local or federal law enforcement agencies, 
fire departments, and/or other public safety 
agencies providing campus crime awareness 
and/or drug and alcohol prevention services. 
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Publishing and/or distributing an institution’s 
consumer information disclosures via print 
format, audio format, video format, and 
or/online. 

Default Aversion 
 
Performing default prevention/aversion 
activities, such as contacting student loan 
borrowers to discuss repayment options or 
borrower account history, assisting with 
completion and/or collection of borrower 
deferment or forbearance forms, performing 
entrance/exit loan counseling, implementation 
and oversight of a written default 
management plan, and /or accessing borrower 
information contained in Department systems. 
 

 
Financial literacy curriculum or 
programming, workshops, and/or public 
awareness campaigns/events open to Title IV 
and non-Title IV recipients. 
 
This exclusion does not apply if an institution 
requires its students to attend a financial 
literacy event or complete financial literacy 
training or counseling to satisfy the 
institution’s exit loan counseling or other 
Title IV requirements. 
 
 

Delivery of Title IV Funds 
 
Cash management functions, including, but 
not limited to: collecting student credit 
balance disbursement preferences; providing 
terms and conditions and/or disclosure 
statements relative to the disbursement 
preference options available to a student or 
parent; collecting the financial account 
information necessary to initiate an electronic 
funds transfer (EFT) or ACH of Title IV 
funds to a financial account designated by the 
student or parent for the receipt of those 
funds; notifying students of the disbursement 
of Title IV funds and/or the delivery of credit 
balance refunds; receiving and processing of 
electronic files (disbursement file, payment 
instructions, fund wire) to print and mail 
credit balance refund checks and/or deliver 
Title IV credit balance refunds to students or 
parents via ACH, debit card, or other 
electronic means.  Also includes monitoring 
of undeliverable and/or un-negotiated checks 
or rejected ACH or EFT transactions. 
 

 
Tier 2 arrangements as described in 34 CFR 
668.164(f).  
 
Direct ACH transactions between an 
institution’s treasury account and an account 
designated by a student for receipt of Title IV 
funds. 
 
Mailing of checks produced by the institution. 
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Providing Computer Services/Software and/or Maintenance of Records 
 
Collecting, reviewing, and/or maintaining 
supporting documentation necessary in 
person, by mail, or by electronic means to 
determine or support student eligibility 
determinations and/or to disburse or deliver 
Title IV funds to a student or borrower.  This 
includes information necessary to validate 
information reported on a student’s FAFSA 
and/or to resolve conflicting information, as 
well as collecting student disbursement 
preference information for the delivery of 
Title IV credit balance refunds. 
 
 

 
Warehousing of records. 
 
Providing computer services or software, as 
long as the provider is not responsible for 
using the software for the institution’s student 
aid purposes.  

 
The exclusion for “providing computer 
services or software” does not apply if the 
provider performs any Title IV activity on 
behalf of the institution within the system 
through remote or automated processing 
and/or if the provider uses or has view or 
update access to any student-level 
information needed for the determination of 
Title IV eligibility maintained in the system 
(i.e. enrollment, registration, academic 
records, attendance, financial aid, etc.)  
 
Similarly, the exclusion for the “warehousing 
of records” is restricted to the storage of Title 
IV-related records and does not apply if the 
entity performs any Title IV activity on behalf 
of the institution within the data storage or 
hosted environment, such as remote or 
automated processing, and/or the entity has 
view or update access to any student level 
information (i.e. enrollment, registration, 
academic, attendance, financial aid, etc.) 
within the hosted environment.  
 

Other  
 
Perkins loan servicing or collection. 
 

 
None  

 
 
D&E-Q3:  How does the Department determine whether or not an entity or 
individual that is performing work on behalf of an institution is a third-party 
servicer? 
 

Case 1:23-cv-00878-TNM   Document 1-1   Filed 03/31/23   Page 31 of 63



P a g e  | 10 
 

D&E-A3:  In making a determination as to whether or not an entity or individual is 
considered a third-party servicer, the Department looks at each case individually 
and focuses on the specific service(s) or function(s) being performed at that 
institution, as opposed to a title that the entity may be using or a generic 
description of the types of services provided.  Servicers often offer multiple 
versions of a product or service and frequently customize a product or service 
based on an institution’s unique needs.  It is possible for an entity to be considered 
a third-party servicer at one institution and not at another depending on the specific 
services or functions that the entity performs at each institution.   
 
For example, one institution may hire an entity or individual to perform a Title IV 
function, such as disbursing Title IV funds or delivering Title IV credit balances, 
making the entity or individual a third-party servicer for that institution.  Another 
institution may hire the same entity or individual to perform a non-Title IV 
function, such as marketing the institution’s academic programs, which does not 
make that entity or individual a third-party servicer for the second institution. 
 
Regardless of whether an individual or entity meets the definition of a Title IV 
third-party servicer, the institution must ensure that its contracts contain procedures 
governing the use and maintenance of any education records shared with the 
individual or entity, including specific procedures for governing the use and re-
disclosure of personally identifiable information (PII) from education records.  The 
institution must be able to access all records needed to comply with applicable 
record retention requirements.  If the third-party servicer or the institution 
terminates a contract, the institution must be able to take possession of all records 
in the servicer’s possession pertaining to the institution’s participation in the Title 
IV programs. 
 
D&E-Q4:  If an institution does not compensate or reimburse an entity or 
individual for the Title IV functions or services that are performed on behalf 
of the institution, is the entity or individual still considered a third-party 
servicer? 
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D&E-A4:  Yes.  A third-party servicer is an entity or individual that administers 
any aspect of an institution’s participation in the Title IV programs on behalf of an 
eligible institution, regardless of remuneration. 
 

 
D&E-Q5:  If a State agency performs Title IV functions or services on behalf 
of an eligible institution, is the State agency considered a third-party servicer? 
 
D&E-A5:  Yes.  If a State agency performs Title IV functions or services on 
behalf of an eligible institution, the State agency is considered a third-party 
servicer and subject to the applicable third-party servicer regulations. 

 
D&E-Q6:  Does the Department approve third-party servicers or recommend 
third-party servicers to perform Title IV functions on behalf of institutions? 
 
D&E-A6:  While the Department has oversight authority over third-party servicers 
that perform Title IV functions on behalf of an institution, the Department does 
NOT list, endorse, or approve third-party servicers. 
 
An institution must exercise caution in selecting third-party servicers, financial aid 
consulting services, financial aid management systems (software), and/or the 
electronic data storage systems it utilizes to assist in the administration of the Title 
IV programs.  Regardless of whether an entity is considered a third-party servicer 
for Title IV purposes, the institution has a fiduciary responsibility to ensure the 
policies, procedures, products, and systems that the servicer utilizes are compliant 
with applicable laws and regulations.  This includes the requirement that an 
institution be able to access all records (paper or electronic) created or maintained 
by a third-party servicer and make those records readily available to the 
Department for review.  The institution must also implement appropriate 
safeguards to protect student records and ensure any information shared from 
education records is only used for the purpose(s) for which the information was 
disclosed.  The institution will be held responsible for any liability incurred as a 
result of software deficiencies, incorrect consulting advice, lost or damaged 
records, and/or third-party servicer violations. 
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D&E-Q7:  Are third-party servicers subject to the ban on incentive 
compensation? 
 
D&E-A7:  Yes.  Third-party servicers are subject to the same incentive 
compensation prohibitions as institutions.  Neither persons nor entities may receive 
direct or indirect payments of incentive compensation for securing enrollment 
(recruitment) or securing financial aid for students. 
 
D&E-Q8:  If an institution hires an individual from a temporary staffing 
agency to perform Title IV functions, is the staffing agency considered a third-
party servicer? 
 
D&E-A8:  Temporary staffing agencies that do not specialize in, or have a 
significant presence in, staffing of higher education or in the administration of the 
Title IV student assistance programs are not considered third-party servicers.  As a 
result, the institution is solely responsible for any liabilities that may result from 
errors or compliance violations caused by the use of temporary staff provided by 
this type of agency. 
 
Entities that specialize in, or have a significant presence in, higher education 
and/or the administration of Title IV student assistance programs that provide 
staffing, even on a temporary basis, to support an institution’s administration of the 
Title IV student aid programs are considered third-party servicers and both the 
institution and the third-party are subject to all applicable third-party servicer 
requirements.  The institution and the third-party servicer are jointly and severally 
liable to the Department for any errors or compliance violations made by the staff 
provided by the servicer.   
 
D&E-Q9:  If an institution contracts with an outside entity to print and/or 
mail Title IV credit balance checks or to prepare electronic funds transactions 
(EFT) of Title IV credit balances, is the entity considered to be a third-party 
servicer? 
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D&E-A9:  If an institution contracts with an entity to print and/or mail Title IV 
credit balance checks or to prepare EFTs of Title IV credit balances and those 
checks or EFTs draw funds directly from the institution’s treasury account (the 
institution’s operating account) or federal funds bank account (an account utilized 
to receive Title IV funds directly from the Department via G5), the check 
preparation or EFT entity is not considered a third-party servicer.  In these 
arrangements, the institution is responsible for reconciling its accounts, monitoring 
undeliverable or un-negotiated checks and returning funds to the Department 
within the required regulatory timeframes.  The institution is solely responsible for 
any liabilities that may exist as a result of errors or compliance violations that may 
occur because of the use of the third-party to perform these Title IV credit balance 
tasks.   
 
If, on the other hand, an institution establishes an account at the third-party entity 
or transfers funds to an account with the third-party entity, or to any of the entity’s 
affiliated partners, for purposes of writing Title IV credit balance checks out of 
such an account or creating EFT transactions out of such an account, the third-
party entity is considered to be a third-party servicer and both the institution and 
the third-party are subject to all applicable third-party servicer requirements.  The 
institution and the third-party servicer are jointly and severally liable to the 
Department for any errors or compliance violations made by the third-party 
servicer. 
 
D&E-Q10:  If an institution contracts with an outside entity to perform 
functions necessary for the institution to calculate and/or disclose an 
institution’s job placement rate, is the outside entity considered a third-party 
servicer? 
 
D&E-A10:  If an entity or individual is performing the functions necessary to 
calculate an institution’s placement rates (contacting and/or obtaining employment 
information from graduates or a graduate’s employer to confirm a student’s 
employment in the recognized occupation for which the student was trained), and 
the institution uses or relies on this information to prepare required disclosures, the 
entity or individual is considered a third-party servicer.  If an entity or individual is 
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only auditing or validating the information the school utilized to calculate its 
placement rates, the entity or individual is not considered a third-party servicer. 
 
D&E-Q11:  If an institution performs Title IV functions or services on behalf 
of another institution (i.e. performs verification of student files; COD 
reporting; drawdown of funds; reconciliation of Title IV programs), is the 
institution considered a third-party servicer? 
 
D&E-A11:  It depends.  If an eligible institution performs Title IV functions or 
services on behalf of another institution that has the same legal corporate or shared 
governance system (e.g. a public institution performing functions on behalf of 
another institution within the same legally established State educational system or 
a proprietary institution performing functions on behalf of another institution 
within the same corporate ownership) the institution would not be considered a 
third-party servicer. 
  
If an eligible institution performs Title IV functions or services on behalf of 
another institution that is not part of the same legal corporate or shared governance 
system the institution is considered a third-party servicer and subject to the 
applicable third-party servicer regulations.   
 
CATEGORY:  THIRD-PARTY SERVICER CONTRACTS 
 
CNT-Q1:  Is an institution required to enter into a written contract with a 
third-party servicer? 
 
CNT-A1:  Yes.  An institution must enter into a contract with a third-party servicer 
that clearly and thoroughly describes the services and functions the servicer is 
responsible for providing or performing on behalf of the institution. 

 
CNT-Q2:  Are institutions required to notify the Department when it enters 
into a contract with a third-party servicer? 
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CNT-A2:  Yes, institutions are required to notify the Department within 10 days of 
the date it enters into, modifies, or terminates a contract with a servicer to 
administer any aspect of its participation in the Title IV programs.   
 
The institution’s notification must include the name and address of the servicer as 
well as a description of the functions or services that the servicer is performing on 
behalf of the institution.  Institutions report third-party servicer notifications via the 
Application for Approval to Participate in the Federal Student Financial Aid 
Programs (E-App) website at http://www.eligcert.ed.gov.   
 

The institution must provide a copy of its third-party servicer contract (and any 
modifications) to the Department, if requested. 
 
CNT-Q3:  What must be included in a third-party servicer contract? 
 
CNT-A3:  Institutions must ensure that their third-party servicer contracts contain 
language that requires the servicer to agree to: 
 

• Be jointly and severally liable with the institution for any violation of Title 
IV requirements resulting from the functions performed by the servicer;  

• Comply with all applicable statutory, regulatory, and other Title IV 
requirements;  

• Refer any suspicion of fraudulent or criminal conduct in relation to the 
institution’s Title IV program administration to the Department’s Office of 
the Inspector General; 

• Confirm student eligibility and return Title IV funds (if required) when a 
student withdraws if the servicer disburses funds; and 

• Return all records related to the servicer’s administration of the institution’s 
participation in the Title IV programs to the institution, and if the servicer 
disburses or releases Title IV funds, return all unexpended Title IV funds to 
the institution, if the contract with an institution is terminated, or the 
servicer ceases to perform any functions prescribed under the contract. 
 

Institutions must ensure that its contracts accurately and specifically detail the 
functions that the servicer (or its subcontractor(s), if applicable) performs on behalf 
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of the institution, and those functions that are required to be completed by the 
institution.  The contract must identify the third-party servicer by its legal name 
and include any other name the servicer does business as (d/b/a).  The contract 
must provide the physical address and primary phone number of the servicer’s 
primary location, as well as the name, title, phone number, and e-mail address of 
the president or chief executive officer of the entity.  If a third-party servicer 
subcontracts any of its contractual responsibilities, the contract must identify the 
subcontractor and clearly describe the functions performed on behalf of the 
servicer and institution by the subcontractor.    
 
In addition, institutions are subject to the information security requirements 
established by the Federal Trade Commission (FTC) for financial institutions.  
Institutions must take reasonable steps to select and retain service providers that 
are capable of maintaining appropriate safeguards to protect customer information 
and require service providers by contract to implement and maintain such 
safeguards. 
 
Finally, the institution must require the third-party servicer to agree to comply with 
all aspects of the Family Educational Rights and Privacy Act (FERPA) with regard 
to the third-party servicer’s receipt and use of any education records provided by 
the institution. 
 
Institutions are strongly encouraged to include provisions in its contract with a 
third-party servicer to terminate the contract immediately, without penalty, if the 
institution is notified that the Department has imposed an emergency, limitation, 
suspension, or termination action with regard to a servicer’s ability to contract with 
the institution to administer any aspect of its participation in the Title IV, HEA 
programs or the servicer has been debarred, suspended, or voluntarily excluded 
government-wide from participation in covered transactions.       
 
CNT-Q4:  Are there any restrictions or prohibitions that prevent an 
institution from contracting with an individual or entity to perform Title IV 
functions on its behalf? 
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CNT-A4:  Yes.  An institution may not contract with or otherwise engage a third-
party servicer that: 

• Has been limited, suspended, or terminated by the Department within the 
preceding five years; 

• Has had, during the servicer’s two most recent audits, a finding that resulted 
in the servicer being required to repay an amount greater than five percent of 
the funds that the servicer administered under the Title IV programs for any 
year; or 

• Has been cited during the preceding five years for failure to submit audit 
reports required under Title IV in a timely fashion. 

 
As mentioned previously, an institution may not contract with a third-party 
servicer to perform any aspect of the institution’s participation in a Title IV 
program if the servicer is located outside of the United States and/or owned or 
operated by an individual that is not a U.S. citizen or national, or a lawful U.S. 
permanent resident.  
 
CNT-Q5:  How can an institution determine if a third-party servicer or its 
principals have been debarred, suspended, or voluntarily excluded 
government-wide from participation in covered transactions? 
 
CNT-A5:  Institutions must search the General Services Administration’s System 
for Award Management site at http://www.sam.gov when it enters into, renews, or 
revises a contract with a servicer to determine if the servicer is an excluded entity. 
The institution should keep a copy of the search results in its records.  
 
CNT-Q6:  How can an institution determine if the Department has imposed 
an emergency limitation, suspension, or termination action with regard to a 
servicer’s ability to contract with the institution to administer any aspect of its 
participation in the Title IV, HEA programs, pursuant to the provisions of 34 
CFR Part 668, Subpart G?       
 
CNT-A6:  The Department will notify an institution in writing if the institution 
reports a servicer that has been limited, suspended, or terminated by the 
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Department, or if the Department has imposed an emergency action on the 
servicer.    
 
CNT-Q7:  Does an institution need to require a third-party servicer to sign a 
Certification By Lower Tier Contractor form? 
 
CNT-A7:  An institution is required to obtain a signed Certification By Lower Tier 
Contractor form from all of its third-party servicers, as well as any subcontractors 
that perform work for the institution on behalf of a third-party servicer.  The 
Certification By Lower Tier Contractor form is included as an attachment to the 
institution’s PPA.  The school must make copies of the form and obtain the 
signatures of any and all Lower Tier Contractors on copies of the certification. The 
signed certification(s) are to be retained in the school’s files.  A Lower Tier 
Contractor includes any contracted individuals not considered employees of the 
school, who participate in the school’s administration of the Title IV programs.   
 
CNT-Q8:  What does jointly and severally liable mean? 
 
CNT-A8:  Under joint and several liabilities, the Department may seek repayment 
for Title IV violations from the institution, the third-party servicer, or both.  
 
Since the institution is jointly and severally liable for any violation committed by 
its third-party servicer(s), the institution should take precautions during its 
selection and contracting process; and implement procedures with appropriate 
controls to periodically assess that the functions or services performed on behalf of 
the institution are compliant with Title IV rules.   
 
CATEGORY:  THIRD-PARTY SERVICERS – SAFEGUARDING STUDENT INFORMATION 
SSI-Q1:  Does FERPA permit an institution to share personally identifiable 
information (PII) from students’ education records with a third-party servicer 
without the student’s consent? 
 
SSI-A1:  Yes, under certain conditions.  The Family Educational Rights and 
Privacy Act (FERPA) (34 CFR § 99.31(a)(4)) permits institutions to disclose PII 
from an education record of a student to a third-party servicer, without consent, in 
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connection with financial aid for which the student has applied or which the 
student has received, if disclosure of the information is necessary for such purposes 
as to: 
 

a. Determine eligibility for the aid; 
b. Determine the amount of the aid; 
c. Determine the conditions for the aid; or  
d. Enforce the terms and conditions of the aid. 

 
Institutions must comply with FERPA’s recordkeeping requirements for 
disclosures (34 CFR § 99.32).  These requirements state that an educational agency 
or institution:  (1) shall maintain a record of each request for access to and each 
disclosure of PII from the education records of each student; and (2) shall maintain 
the record with the education records of the student as long as the records are 
maintained.  Thus, if an institution discloses education records to a third-party 
servicer under this exception, it must be compliant with the recordation 
requirements under FERPA and, for each request or disclosure, the record 
maintained by the institution must:  (1) include the parties who have requested or 
received PII from the education records, and (2) the legitimate interests the parties 
had in requesting or obtaining the information.  If the institution discloses PII from 
education records with the understanding that further disclosures will be made, the 
educational institution’s record of disclosure must include the names and 
legitimate interests of the additional parties. 
 
SSI-Q2  Are there any limitations or restrictions on the type of PII from 
education records that an institution can provide, without a student’s prior 
written consent, to its third-party servicer? 
 
SSI-A2:  Yes.  The PII from education records provided to a third-party servicer is 
limited to the PII that is necessary for the third-party servicer to perform the Title 
IV function(s) or service(s) the third-party servicer has contracted to perform on 
behalf of the institution.   
 
Institutions must ensure that its third-party servicers use PII only for the purpose(s) 
for which the PII was disclosed.  For a third-party servicer, that purpose is the Title 
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IV function the servicer contracted to perform on behalf of the institution.  
Servicers are prohibited from using PII for any other purpose.  
 
The Department will initiate an administrative action against the institution and/or 
its third-party servicer if a servicer violates this prohibition. 
 
SSI-Q3:  Are there any limitations or restrictions on granting a third-party 
servicer access to Department systems? 
 
SSI-A3:  Yes.  For both institutions and third-party servicers, access to information 
in Department systems may only be used for the Title IV function or service that is 
being performed.  The data contained in Department systems such as the National 
Student Loan Data System (NSLDS), the Common Origination and Disbursement 
(COD) System, or the Central Processing System (CPS) are confidential and are 
protected by the Privacy Act of 1974, as amended, and other applicable statues and 
regulations.   
 
Failure to comply with Department access and user requirements may result in the 
organization or individual losing access to Department systems and/or being 
subject to sanctions, including, but not limited to, the initiation of a limitation, 
suspension, or termination action or a debarment proceeding against the individual, 
the institution, and/or third-party servicer.  Each user of a Department system must 
use his or her own User-ID.  That person is responsible for safeguarding the User-
ID and password and must not allow any other person to use them.  Further, 
sharing or providing data retrieved by an authorized person from Department 
systems with persons or organizations that are not expressly authorized to receive 
that information is prohibited. 
 
An eligible institution or third-party servicer that allows unauthorized access to 
Department systems will be considered to have violated its responsibilities and 
places itself at risk of losing access to Department systems and data, and to 
possible loss of eligibility to participate in the Title IV aid programs. 
 
CATEGORY:  THIRD-PARTY SERVICER DATA FORM 
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DF-Q1:  What is a Third-Party Servicer Data form and who is required to 
complete the form? 
 
DF-A1:  The Third-Party Servicer Data form is an OMB-approved data collection 
tool utilized to obtain information needed to validate third-party servicer 
information reported to the Department by institutions, as well as to collect 
additional information from third-party servicers needed for effective oversight. 
 
Entities or individuals that meet the definition of a third-party servicer are required 
to submit the Third-Party Servicer Data Form to the Department.  Third-party 
servicers are required to update information provided on the Third-Party Servicer 
Data form within 10 days of the date that:  

• The servicer changes its name;  
• The servicer changes the address or contact information for its primary 

location or additional location;  
• The servicer adds or terminates a contract with an eligible Title IV 

institution; or  
• The servicer buys, sells, or merges with another third-party servicer.  

 
DF-Q2:  Where can a third-party servicer obtain a copy of the Third-party 
Servicer Data Form and how is the form submitted to the Department? 
 
DF-A2:  Third-Party Servicer Data forms can be downloaded from this site.  
Completed forms should be submitted electronically to: 
 

fsapc3rdpartyserviceroversight@ed.gov  
 
or mailed to: 
 

Third-Party Servicer Oversight Group – Data Form 
Federal Student Aid 
United States Department of Education 
1010 Walnut Street Suite 336 
Kansas City, MO  64106-2147 
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CATEGORY:  THIRD-PARTY SERVICER AUDITS 

ADT-Q1:  Are third-party servicers required to submit an annual compliance 
audit?   
 
ADT-A1:  Yes.  A third-party servicer that performs any aspect of an institution’s 
administration of the Title IV programs must have an independent auditor conduct 
a compliance audit of its administration of the functions or services that it performs 
on behalf of eligible institutions, unless (1) the servicer contracts with only one 
participating institution, and (2) the attestation engagement of that institution’s 
participation involves every aspect of the servicer’s administration of the Title IV 
programs.  A third-party servicer must follow the procedures contained in the audit 
guides (http://www2.ed.gov/about/offices/list/oig/nonfed/sfa.html) developed by 
and available from the Department of Education's Office of the Inspector General 
(OIG), provided that the Federal student aid functions performed by the entity are 
covered in the submission.   
 
Third-party servicer audits must be submitted to: 

Third-Party Servicer Oversight Group – Audits 
U. S. Department of Education - FSA 
1010 Walnut Street Suite 336 
Kansas City, MO  64106-2147 

Or as an encrypted e-mail attachment submitted to: 

fsapc3rdpartyserviceroversight@ed.gov  
 

In cases where the Title IV services or functions performed by a third-party 
servicer are not covered in the OIG’s audit guide, the third-party servicer must 
submit a letter to the Third-Party Servicer Oversight Group that asserts that the 
entity is (or was) an eligible third-party servicer (as outlined in 34 CFR § 668 
subpart G) regardless of whether the third-party servicer submits an audit for 
services or functions performed that are covered in the OIG’s audit guide.  The 
letter must provide management’s assertion that it complied with all applicable 
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requirements in regards to the services and functions that it performed on behalf of 
eligible institutions.   
 
In addition, the letter must include the following: 
 

1. Legal Name and d/b/a name of the Servicer  
Servicer Address 
Telephone Number 
Fax Number 
Web-site URL 

 
President/CEO Name 
Telephone Number 
E-mail Address 

 
Other Contact Person, Title 
Telephone Number 
E-mail Address 

 

2. A detailed description of the functions and services the servicer performs on 
behalf of the institutions it contracted with.  For example, 
 
• Deliver Title IV credit balance refund activities such as collecting student 

disbursement preferences, assisting with the establishment of accounts 
for the receipt of Title IV credit balance refunds, receiving Title IV funds 
and payment rosters necessary to deliver Title IV credit balance refunds 
to students via cash, check, ACH, debit card, or other electronic means, 
etc.; or, 

• Perform Default Management/Aversion activities such as obtaining 
student borrower information contained in Department systems, 
contacting borrowers regarding loan indebtedness, repayment options or 
loan obligations, assisting with completion and/or collection of 
deferments, forbearances, and/or other loan documents, etc. 
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3. A listing of the Title IV institutions the servicer performed work on behalf 
of, during the servicer’s most recently ended fiscal year.  This list must 
include each institution’s name and OPE ID. 
 

4. Assertions that: 
a. The servicer’s contract includes all items cited in 34 CFR § 668.25(c); 
b. The servicer has established a system of internal controls to assure 

compliance with those services or functions for which it provides,  
c. The servicer maintains comprehensive written procedures describing 

the functions or services it performs on behalf of institutions.  These 
procedures must clearly outline the servicer’s responsibilities versus 
the institutions’ responsibilities. 

d. The servicer complies with all requirements of the Family Educational 
Rights and Privacy Act (FERPA), as well as the information security 
requirements established by the Federal Trade Commission (FTC) for 
maintaining appropriate safeguards in respect to the education records 
and student information it has access to. 

e. The servicer is adhering to all Department requirements for accessing 
and/or granting access to Department systems. 

 
The third-party servicer must submit its audit supplement letter to the: 
 

Third-Party Servicer Oversight Group – Audits 
U. S. Department of Education - FSA 
1010 Walnut Street Suite 336 
Kansas City, MO  64106-2147 
 
Or as an encrypted e-mail attachment to: 
 
fsapc3rdpartyserviceroversight@ed.gov  

 
ADT-Q2:  What is the deadline for a third-party servicer to submit its annual 
compliance audit?  
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ADT-A2:  A third-party servicer must submit its compliance audit or audit letter 
annually no later than six months after the last day of the servicer’s fiscal year. 
 
ADT-Q3:  What is the deadline for a third-party servicer that has not 
submitted its annual compliance audit(s) for one or more years due to an 
incorrect assessment of whether the entity meets the regulatory definition of a 
third-party servicer and/or based on the omission of specific audit procedures 
in the OIG Audit Guide? 
 
ADT –A3:  For third-party servicers that provide services or functions that are 
included in the Department of Education's Office of the Inspector General’s 
(OIG’s) current audit guide, the third-party servicer must submit its missing 
compliance audit(s) no later than December 31, 2016.  The audit(s) submitted must 
include all unaudited periods for the three most recently completed fiscal years 
(except for close-out audits).  Subsequent audits must be submitted annually no 
later than six months after the last day of the servicer’s fiscal year. 
 
Third-party servicers that provide services or functions that are not included in the 
OIG’s audit guide must submit an audit letter containing all of the items outlined in 
ADT–A1 above, no later than six months after the last day of the servicer’s fiscal 
year, that begins on or after December 31, 2016.   
 
For example, if a third-party servicer’s fiscal year end is December 31, 2016, its 
audit letter must be submitted on or before June 30, 2018.  Subsequent audit 
submissions must be submitted no later than six months after the last day of the 
servicer’s fiscal year end.  
 
ADT-Q4:  Who should a servicer or auditor contact if it has questions 
regarding institution or servicer audit requirements? 
 
ADT-A4:  Audit questions should be submitted to the Department of Education's 
Office of the Inspector General’s (OIG’s) Non-Federal Audit Team by e-mail at 
oignon-federalaudit@ed.gov. 
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EXHIBIT D 
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