IN THE SUPERIOR COURT OF FULTON COUNTY ~ ~ ' *' ™
STATE OF GEORGIA

Case No.: 2022-EX-000044FILED IN OFFICE

)

)

) ﬁ MAR 70,2073

) Hearing Requested ( W @
)

IN RE: SPECIAL PURPOSE
GRAND JURY

DEPUTY CLERK SUPERIOR COURT
FULTON COUNTY, GA

MOTION TO QUASH THE SPECIAL PURPOSE GRAND JURY REPORT, TO
PRECLUDE THE USE OF ANY EVIDENCE DERIVED THEREFROM, AND TO
RECUSE THE FULTON COUNTY DISTRICT ATTORNEY’S OFFICE

Comes now, President Donald J. Trump, by and through undersigned counsel and files
this Motion to Quash the Special Purpose Grand Jury Report and Preclude any State prosecuting
agency from presenting or utilizing any evidence or testimony derived by the Special Purpose
Grand Jury (hereinafter “SPGJ”) in the above-referenced matter. Movant additionally requests
that the District Attorney’s Office be disqualified from any further involvement in this matter.
This motion is based on the Fifth and Fourteenth Amendments to the United States Constitution
and Ga. Const. Art. I, § I, Paras. I and X VI, and all other applicable federal and state laws.!

By agreement of the Fulton County Superior Court bench, Chief Judge Christopher
Brasher authorized the impaneling of the special purpose grand jury, assigned its supervision to
Judge Robert McBurney (hereinafter “Supervising Judge”), and the SPGJ was subsequently
dissolved on January 9, 2023. Because this motion raises issues as to the governance of the SPGJ
and the propriety of the Supervising Judge’s conduct, Movént respectfully requests this motion
be heard by the judicial officer responsible for impaneling the SPGJ, the Chief Ju.dge, or a duly
assigned Fulton County Superior Court judge other than the Supervising Judge. Undersigned

Counsel requests a hearing on the matters set forth below.

! Hereinafter, said violations will collectively be referred to as “Fifth Amendment violations.”
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I. INTRODUCTION

On January 24, 2022, the Chief Judge of the Fulton County Superior Court entered an
order approving the request made by the Fulton County District Attorney’s Office (hereinafter
the “FCDA’s Office”) to impanel a special purpose grand jury pursuant to O.C.G.A. § 15-12-100
et. seq. Ex. 1. The order of the Court merely echoed the recitation of need outlined by the

FCDA’s Office in their letter to the Court which specified:

[A] special purpose grand jury [should] be impaneled for the purpose of investigating
the facts and circumstances relating directly or indirectly to possible attempts to disrupt the

lawful administration of the 2020 elections in the State of Georgia. Ex. 2.

The letter informed the Court that this rarely used investigative body was necessary
because the FCDA’s Office anticipated that the investigation would be a lengthy, complex
process which a regular sitting grand jury wouldn’t be able to complete in addition to their
regular duties. Id. In the letter, the FCDA’s Office made it abundantly clear that they understood

that this SPGJ would be without authority to return an indictment. /d.

The laws that authorized this special purpose grand jury have existed in the Georgia Code
since 1974 but have rarely been utilized and even more rarely litigated. The statutes themselves
are vague and have left much to interpretation; further, the case law regarding the process and
function of the special purpose grand jury is similarly scant, unclear and sometimes
contradictory. This is the framework within which the FCDA’s Office has chosen to undertake
this investigation of undoubtedly historic and national significance. This is the framework which

has been revealed through this process to be erroneous and, more importantly, unconstitutional.



For approximately eight months, the SPGJ met at the direction of the FCDA’s Office.
Pursuant to the impaneling order, the Supervising Judge was tasked with overseeing and
assisting the SPGIJ as well as charging said grand jury and receiving its reports. Ex. 1. The SPGJ
considered evidence and heard from over 75 witnesses all within the walls of the Fulton County
Justice Center. Ex. 3 at 6 (special purpose grand jury heard testimony from 75 witnesses). Over
those eight months, movant President Donald J. Trump remained a non-witness as he was never
subpoenaed nor asked to testify. Throughout the investigation, the elected District Attorney of
Fulton County Fani Willis (hereinafter referred to as “FCDA”) was the “very public face of this
investigation” and routinely sat for interviews with various media outlets regarding the matter.

Ex. 4 at 3, see also Ex. 5.

The Supervising Judge dissolved the SPGJ on January 9, 2023. Ex. 6. In his order of
dissolution, the Supervising Judge, recognizing that the next steps of this process were unclear,
invited briefing from the FCDA’s Office and the media (notably excluding any other parties
including witnesses and targets), and set a hearing on the issue of publication. Ex. 3 at 2. While
stating the statute directed him to release the report, the Supervising Judge cited due process
concerns in ultimately ruling that only a small portion of the report would become public at that
time. Ex. 7 at 5 (“[T]he consequence of these due process deficiencies is not that the special
purpose grand jury’s final report is forever suppressed or that its recommendations for or against
indictment are in any way flawed or suspect. Rather, the consequence is that those
recommendations are for the District Attorney’s eyes only — for now. Fundamental fairness

requires this[.]”).

However, on February 21, 2023, in contravention of the order of the Supervising Judge,

the nation was given a view inside the SPGJ process when, in a bizarre turn of events, the SPGJ



foreperson engaged in a media tour where she shared the specifics of her experience publicly.?
Ex. 8. The foreperson’s public comments reveal that both the procedures set forth for the SPGIJ,
as well as the application of those procedures by the Supervising Judge and the FCDA’s Office,
failed to protect the most basic procedural and substantive constitutional rights of all individuals
discussed by this investigative body. Compounding the harm inflicted by the foreperson’s public
comments, the Supervising Judge then gave numerous media interviews despite still presiding

over this pending matter. Ex. 9.

This motion addresses the following issues which violate the principles of fundamental
fairness and due process: (1) the unconstitutionality of the special purpose grand jury statutes as
set forth in O.C.G.A. § 15-12-100 et. seq., both facially and as applied in this case, (2) the
existing, actual conflict suffered by the FCDA’s Office (specifically the FCDA) which has been
exacerbated by instances of forensic misconduct and improper extrajudicial activity such that the
FCDA’s Office must be disqualified from this matter, (3) the unconstitutional taint infecting the
grand jury proceeding and the corresponding taint on the potential grand jury (and petit jury)
pool, and (4) the unconstitutional taint inflicted on the grand jury proceedings and potential
grand jury (and petit jury) pool by the in-court as well as the extrajudicial statements made by

the Supervising Judge.?

First, the special purpose grand jury statutes are unconstitutionally vague, resulting in
disparate application. The statutes are silent as to key powers and duties of the grand jury, and

they do not prescribe what shall be included in the report, nor do they specify how or if it should

2 Since that time, additional grand jurors have also spoken out. Ex. 8 at No. 11.
3 The concept of fundamental fairness is “essential to the very concept of justice,” and is the
cornerstone of due process. Lisenba v. California, 314 U.S. 219 (1941).



be disseminated. The failures in the statutory framework directly impact the fundamental fairness

of the proceedings and violate the due process rights of the individuals involved.

Second, the Supewising Judge applied the statutes in a way that violated the due process
rights of the individuals involved when he held, contrary to Georgia precedent, that this SPGJ
was a criminal grand jury. That determination had a negative ripple effect on the constitutional
integrity of the entire process as it permitted the compulsion of testimony from out-of-state
witnesses and impacted the application of core constitutional privileges such as the Fifth

Amendment and sovereign immunity.

Third, the Supervising Judge improperly disqualified the FCDA’s Office from
investigating a singular target when it was instead required to exclude the FCDA’s Office from
the entire investigation. The resulting prejudicial taint cannot be excised from the results of the
investigation or any future prosecution by the FCDA’s Office. Additionally, the FCDA’s media
interviews violate prosecutorial standards and constitute forensic misconduct, and her social
media activity creates the appearance of impropriety compounding the necessity for

disqualification.

Fourth, the foreperson’s and grand jurors’ comments illuminate the lack of proper
instruction and supervision over the grand jury relating to clear evidentiary matters which
viélates the notions of fundamental fairness and due process. The results of the investigation
cannot be relied upon and, therefore, must be suppressed given the constitutional violations. The
foreperson’s public comments in and of themselves likewise violate notions of fundamental

fairness and due process and taint any future grand jury pool.



Finally, the Supervising Judge’s improper conduct tainted the proceeding and similarly
violated notions of fundamental fairness and due process. The Supervising Judge made
inappropriate and prejudicial comments relating to the conduct under investigation as well as
potential witnesses’ invocation of the Fifth Amendment. He improperly applied the law and
subsequently denied appellate review while knowing his application of the law in that manner
had vast implications on the constitutionality of the investigation. His nexus to certain aspects of
the SPGJ and subsequent drafting of the report, in combination with his prior rulings, necessitate

review by the Chief Judge of the Fulton County Superior Court.

Accordingly, President Donald J. Trump hereby moves to quash the SPGJ’s report and
preclude the use of any evidence derived therefrom, as it was conducted under an
unconstitutional statute, through an illegal and unconstitutionél process, and by a disqualified
District Attorney’s Office who violated prosecutorial standards and acted with disregard for the
gravity of the circumstances and the constitutional rights of those involved. Movant further
requests that this Court disqualify the FCDA from any further proceedings in this matter,
including any indictments and/or prosecutions, as her disqualifying conflict already found by the

Supervising Judge commanded and commands this result.
II. STANDING

Although Movant, President Donald J. Trump, was not a witness who appeared before
the SPGJ, his constitutional rights are clearly implicated in this matter. Georgia jurisprudence
broadly recognizes standing of non-parties whose rights have or may be infringed upon by the
illegal acts of the State or unconstitutional statutes to challenge the same: “[I]t has been
recognized that the only prerequisite to attacking the constitutionality of a statute ‘is a showing

that it is hurtful to the attacker.”” Bo Fancy Prods. V. Rabun Cty. Bd. Of Comm’rs, 267 Ga. 341,
10



344 (1996) (quoting Stewart v. Davidson, 218 Ga. 760, 764 (1963)). “In order to challenge a
statute or an administrative action taken pursuant to a statute, the plaintiff must normally show
that it has interests or rights which are or will be affected by the statute or the action.” Atlanta
Taxicab Co. Owners Ass'nv. City of Atlanta, 281 Ga. 342, 345 (200\6) (quoting Preservation
Alliance of Savannah v. Norfolk Southern Corp., 202 Ga. App. 116, 117 (1991) (emphasis
added)). Additionally, under Georgia law, parties impacted by grand jury reports have standing
to challenge the release of those reports. See In re Floyd County Grand Jury Presentments for
May Term 1996, 225 Ga. App. 705 (1997) (Attorney General entitled to expungement of grand
jury report); In re July-August, 2003 County Grand Jury, 265 Ga. App. 870 (2004) (DeKalb
County CEQO entitled to expungement of ultra vires portions of report); Kelley v. Tanksley, 105
Ga. App. 65 (1961) (Solicitor entitled to partial expungement of report which by implication and

innuendo accused him of malpractice).

President Trump was inextricably intertwined with this investigation since its inception.
The efforts under investigation squarely relate to his bid for a second term as President of the
United States. The investigation began as a result of a conference call amongst numerous parties
including Secretary of State Raffensperger and President Trump, and the call was the first piece
of evidence reviewed by the SPGJ.* President Trump was mentioned in every news report and
virtually every filing related to this matter and has remained a central figure, both in public

perception and the court record, throughout this investigation.’ Each time the FCDA and

4 See The Fulton County District Attorney ’s Letter, NEW YORK TIMES (Feb. 20, 2021),
https://www.nytimes.com/ interactive/202 02/ O/us/politics/letters-to-georgia-officials-from-
fulton-district-attorney.html; See also, Ex. 8 at No. 2.

5 See Docket, Fulton County Clerk Superior & Magistrate Courts,

http://www fultonclerk.org/DocumentCenter/Index/94?GridorderBy=LastModifiedDate-desc
(last visited Mar. 17, 2023).
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Supervising Judge subpoenaed an out-of-state witness, President Trump or the Trump Campaign
was mentioned in the language of the certificate of need as well as the order compelling that

witness’s testimony; the same was true for most motions filed in the matter. /d.

Furthermore, the FCDA has spoken to the media nearly forty times regarding this
investigation and each news report references President Trump. Ex. 5. In interviews, the FCDA
directly responded when asked about President Trump and personally referred to him by name.
Id. at No. 20. On multiple occasions, she discussed subpoenaing President Trump and intimated
he was the target of the investigation. See Ex. 5. In response to the question of whether President
Trump would be subpoenaed, FCDA responded, “it is foreseeable that I would subpoena the
target of this investigation... A target.” Id. at No. 27. Even when not referring to him by name,
she implied she was speaking about President Trump. /d. at No. 7 (“Nobody is above the
law...”); Id. at No. 25 (“It’s not much consequence what title they wore....”); Id. at No. 22
(“Everybody is equal before the law no matter what position they hold, no matter how much
wealth...”); Id. at No. 25 (“I’m not taking on a former president. We’re not adversaries. I don’t
know him personally. He does not know me personally.”). In her first interview live on national
television, FCDA opined about President Trump’s mens rea during his call with Secretary of

State Brad Raffensperger. ©

6 “When any prosecutor throughout this country is interviewing people trying to determine if a
crime was committed, and if they understood what they were doing, the mens rea is always
important. So you look at facts to see, ‘did they really have intent?’ [or] ‘did they really
understand what they were doing?’ Detailed facts become important like, asking for a specific
number and then going back to investigate and understand that that number is just one more than
the number that is needed. It let’s you know that someone had a clear mind. They understood
what they were doing, and so when you are pursuing the investigation, facts like that that may
not seem so important, become very important.” Ex. 5 at No. 4.

12



The foreperson of the SPGJ likewise spoke freely (and directly) about President Trump in
each of her interviews:

I will tell you that it was a process where we heard his name a lot. We definitely heard a

lot about former President Trump, and we definitely discussed him a lot in the room.

And I will say that when this list comes out... there are no major plot twists waiting for

you....We heard a lot of recordings of President Trump on the phone... It is amazing how

many hours of footage you can find of that man on the phone... I could see how getting

the former president to talk to us would have been a year in negotiation by itself...I’d be

fascinated by what he [Trump] said, but do you think he would come in and say anything

groundbreaking or just the same kinda thing we’ve heard?

Ex. 8 at Nos. 3, 4, 5.

The investigation began as a result of the phone call between Secretary of State
Raffensperger, President Trump, and others, but came to encompass a variety of actions related
to President Trump’s candidacy in the 2020 Election. He was mentioned in nearly every
interview given by the FCDA as well as the foreperson, and President Trump himself or the 2020
Election was referenced in virtually every court filing. In short, President Trump’s rights have
been implicated pursuant to the Fifth and Fourteenth Amendments to the United States
Constitution as well as Ga. Const. Art. I, § I, Paras. I and X VI and, therefore, he has standing to

make these constitutional, legal, and procedural challenges.

III. THE GEORGIA STATUTES AUTHORIZING THE USE OF A SPECIAL
PURPOSE GRAND JURY ARE UNCONSTITUTIONAL.

The Georgia legislature enacted the special purpose grand jury statutes in 1974. See
0.C.G.A. § 15-12-100 et. seq. These statutes authorize the creation of a county-wide special

purpose grand jury for the purpose of investigating any alleged violation of the laws of this state

13



or any other matter subject to investigation by grand juries, and the statutes grant special purpose

grand juries compulsory subpoena power.” Additionally, O.C.G.A. § 15-12-101 states in part:

Once impaneled, the chief judge shall assign a superior court judge to supervise and
assist the special grand jury in carrying out its investigation and duties. The judge so
assigned shall charge the special grand jury as to its powers and duties and shall require
periodic reports of the special grand jury's progress, as well as a final report. When the
judge assigned to a special grand jury decides that the special grand jury's investigation
has been completed or on the issuance of a report by the special grand jury of the matter
investigated by it reporting that the investigation has been completed, the judge so
assigned shall recommend to the chief judge that the special grand jury be dissolved.

In practice, these statutes have been infrequently utilized. In those rare cases where they
are invoked, special purpose grand juries typically investigate governmental entities and/or
employees and issue diverse reports contemplating a wide range of legal options including both

criminal and non-criminal, legislative, administrative, or governmental recommendations.® Since

7 “While conducting any investigation authorized by this part, investigative grand juries may
compel evidence and subpoena witnesses; may inspect records, documents, correspondence, and
books of any department, agency, board, bureau, commission, institution, or authority of the state
or any of its political subdivisions; and may require the production of records, documents,
correspondence, and books of any person, firm, or corporation which relate directly or indirectly
to the subject of the investigation being conducted by the investigative grand jury.” O.C.G.A. §
15-12-100.

8 Special Purpose Grand Jury Final Report, CHAMPION NEWSPAPER (August 21, 2013), Civil
Action No. 13CV 1024, https://thechampionnewspaper.com/wp-
content/uploads/2013/08/000SpecialPurposeGrandJuryFinalReport.pdf (DeKalb County SPGJ
investigated allegations of public corruption surrounding the awarding of contracts within the
Watershed Management Department); Cobb County, Ga., Laptop Plan to Be Probed by Grand
Jury, MACDAILYNEWS (October 10, 2005), Civil Action No. 05-1-8242,
https://www.edweek.org/policy-politics/cobb-county-ga-laptop-plan-to-be-probed-by-grand-
jury/2005/10 (Cobb County SPGJ investigated alleged bias and deception in the bidding of a
computer laptop program); State v. Lampl, 296 Ga. 892 (2015) (Clayton County SPGJ
investigating public corruption and various crimes allegedly committed by currently or
previously elected county officials and county employees); Kenerly v. State, 311 Ga. App. 190
(2011) (Gwinnett SPGJ investigating suspected criminal activity surrounding the acquisition of
real property at fraudulently inflated prices).

14



their enactment, no appellate court has examined the constitutionality of the special purpose

grand jury statutes.

A. The Statutes Are Unconstitutional Due to Vagueness.

It is well-established that “a law fails to meet the requirements of the Due Process Clause
if it is so vague and standardless that it leaves the public uncertain as to the conduct it prohibits
or leaves judges and jurors free to decide, without any legally fixed standards, what is prohibited
and what is not in each particular case.” Giaccio v. Pennsylvania, 382 U.S. 399, 403 (1966)
(Citing Lanzetta v. New Jersey, 306 U.S. 451 (1939)). In Giaccio, the Supreme Court reviewed a
Pennsylvania statute that governed the procedure by which jurors determined court costs to be
paid by an acquitted defendant. See 382 U.S. at 401. The Court held that “the law must be one
that carries an understandable meaning with legal standards that courts must enforce.” Id. at 403.
Accordingly, the Court found the statute unconstitutionally vague because it invited arbitrary
enforcement. /d. (statue allowed jurors to “make determinations of the crucial issue upon their
own notions of what the law should be instead of what it is.”). Similarly, in Jekyll Island State
Park Civic Auth. v. Jekyll Island Citizens Ass’n., 266 Ga. 152 (1996), the Georgia Supreme
Court held that a portion of a civil statute was unconstitutional because it was vague and
indefinite, as it contained “insufficient objective standards and guidelines to meet the

requirements of Due Process.” Jekyll Island, 266 Ga. at 153.

The statutes governing the special purpose grand jury, O.C.G.A. § 15-12-100, et. seq., are
so standardless that they have invited arbitrary, amorphous enforcement by the FCDA’s Office
and the Supervising Judge. First, they fail to specify whether a SPGJ is a criminal or civil
proceeding (or whether a SPGJ can be either depending on its scope and purpose). Second, the

statutes lack specificity as to the form and substance of the report, the rights of individuals

15



named in the report, and the publication of the SPGJ’s final report. Third, they fail to identify
with adequate specificity the roles and responsibilities of the Supervising Judge versus the body

requesting the investigation, here the FCDA.

i.  The Statutes are Vague as to Whether the SPGJ is a Civil or Criminal Body.

The central constitutional concern at issue here is the conflicting interpretation of the
statute - whether the SPGJ is a criminal or civil investigative body. This issue has been argued
and repeated by numerous parties during the course of this proceeding with inconsistent and/or
unsupported holdings by the Supervising Judge as well as courts in other jurisdictions. The fact
that such a foundational aspect of this procedure is unclear under the law is definitive evidence

that the statutes are overly vague and unconstitutional on their face.

Even though the Supervising Judge declared that this SPGJ wés a criminal investigative
grand jury, he offered no basis for this conclusion other than asserting that the impaneling order
and scope of the investigation determined the nature of the grand jury proceeding.’ There is no
Georgia authority that supports the Supervising Judge’s theory that the stated purpose of the
investigation determines the nature of the body. The decision as to whether the SPGJ is a civil or
criminal body is of the utmost significance, as it impacts whether the SPGJ can compel the
attendance of out-of-state witnesses, what (if any) inferences can be made upon assertions of
privilege, the applicability of sovereign immunity, and more. On these issues, the statutes are

silent which renders them unconstitutionally vague.

? “Its purpose is unquestionably and exclusively to conduct a criminal investigation; its
convening was sought by the elected official who investigates, lodges, and prosecutes criminal
charges in this Circuit, its convening Order specifies its purpose as the investigation of possible
criminal activities; and its final output is a report recommending whether criminal charges
should be brought.” Ex. 10 at 4.

16



The issue of whether the SPGJ is a civil or criminal proceeding came to have
constitutional implications when the FCDA'’s office sought to compel the attendance of out-of-
state witnesses. Civil and criminal compulsory powers differ greatly, and the FCDA compelled
testimony from out-of-state witnesses utilizing criminal compulsory power via the Uniform Act
to Secure the Attendance of ‘Witnesses from Without a State (hereinafter “Uniform Act”),
0.C.G.A. § 24-13-90 et. seq., which can only be utilized in criminal proceedings. Indeed, in the
Material Witness Certificates, the Supervising Judge noted the power to compel witnesses from
outside the state was predicated upon his ruling that the SPGJ was criminal. See, e.g., August 25,
2022 Ex Parte Order of the Court, Certificate of Material Witness - Mark Randall Meadows
(“Further, the authority for a special purpose grand jury to conduct a criminal investigation has
been upheld by the Supreme Court of Georgia. See State v. Lampl, 296 Ga. 892 (2015).
Accordingly, the provisions of the Uniform Act to Secure the Attendance of Witnesses from
Without the State apply pursuant to § O.C.G.A. 24-13-92 et. seq.”). Over the course of the SPGJ
investigation, 19 orders were entered to compel witnesses to appear pursuant to § 24-13-90. This
led to a host of litigation across the country where foreign courts were forced to grapple with the
novel question of whether the Georgia SPGJ proceeding is criminal in nature such that citizens

must travel to Georgia to provide testimony before this investigative body.°

For example, one witness, Jacki Pick Deason, raised the issue in Texas, where Judge
Yeary with the Texas Court of Criminal Appeals provided relevant analysis in a dissenting

opinion.!! Judge Yeary, joined by three other Texas Court of Appeals judges, reasoned that the

10 For example, see In Re Jacki L. Pick, WR-94, 066-01 (Tex. App. 2022).

Y In Re Jacki L. Pick, WR-94, 066-01 (Tex. App. 2022) (Yeary, J. dissenting). The majority
opinion did not address the applicability of the Uniform Act to the SPGJ because the subpoena at
issue was moot.

17



subpoena which sought to compel the appearance of Deason in the SPGJ was void because,
although Texas has adopted the Uniform Act, it only applies “when the proceedings to be
attended are ‘criminal’ in nature, or where they are conducted by an actual ‘grand jury.”” Id. at 3.
The Texas Court further interpreted Georgia case law, finding that the SPGJ “at least according
to present interpretations of the law from that state’s own courts, conducts only civil

investigations and may not itself present an indictment or initiate a criminal prosecution.” Id.

The statutes’ vagueness as to whether this is a criminal or civil body has similarly caused
problems for witnesses claiming sovereign immunity. Specifically, United States Senator
Lindsey Graham'? and Georgia Governor Brian Kemp both raised sovereign immunity claims in
response to their subpoenas to testify. See Ex. 11; see also August 17, 2022 Motion to Quash
Subpoena Issued to Governor Brian P. Kemp. Counsel for Governor Kemp argued that he could
not be compelled to testify before the civil SPGJ because he was protected from the subpoena by
sovereign immunity. Id. While the Supervising Judge agreed that sovereign immunity would
apply to a civil special purpose grand jury, he denied the motion and held that the SPGJ is a
criminal investigative grand jury. Ex. 10 at 5 (“Put simply, there is nothing about this special
purpose grand jury that involved or implicates civil practice.”). As explained below, see infra
Section III(B)(i), this ruling was contrary to established Georgia precedent, but the fact that the

issue was raised by multiple witnesses points to the lack of statutory clarity on the subject.

The Supervising Judge's unilateral decision to declare the SPGJ a criminal body (despite

its inability to indict and Georgia precedent to the contrary) created a litany of constitutional

12 In re Graham, 2022 U.S. Dist. LEXIS 194033 (N. Dist. Ga.) (2022) (Civil Action No. 1:22-cv-
03027-LMM).
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violations for the witnesses called before it.!> However, because the statutes are devoid of any
language that may guide a court in interpreting its meaning, its use, and its application to real-life
proceedings, such a determination is arbitrary. The statutes are so vague that they lack the
“objective standards and guidelines to meet the requirement of due process.” Jekyll Isle, 256 Ga.
at 153. This double-bind cannot stand, as the distinction between criminal and civil has pertinent
implications on the permissible testimony and evidence which may come before this, and any

other, SPGJ body.

ii.  The Statutes are Vague as to the Contents and Release of the Report(s).

Pursuant to a majority vote of the Fulton County Superior Court bench, the SPGJ was
dissolved on January 9, 2023. Ex. 6. In the order of dissolution, the Supervising Judge,
recognizing that the next steps of this process were unclear, invited briefing from the FCDA’s
Office and the media (notably excluding any other parties including witnesses as well as targets),
and set a hearing on the issue of publication. /d. at 2. While stating the statute clearly directed
him to release the report, the Supervising Judge cited due process concerns in ultimately ruling
that only a small portion of the report should be made public.!* The parties raised issues as to

whether the report was a court record under Rule 21, whether it was a general presentment under

¢

13 The Supervising Judge insulated himself from appellate review of this critical and otherwise-
unreviewable issue by denying a certificate of immediate review. See Ex. 10 FN 8 (“The Court
also declines to issue a certificate of immediate review of this decision because it is clear that
sovereign immunity does not apply to criminal matters. See Rivera v. Washington, 298 Ga. 770,
777 (2016) (recommending issuance of certificate of immediate review when resolution of
immunity issue is not clear).”)

4 Ex. 7 at 4 (“[T]hus, facially, the final report should be published in tofo pursuant to O.C.G.A §
15-12-80.”); Id. at 5 (“[TThe consequence of these due process deficiencies is not that the special
purpose grand jury’s final report is forever suppressed or that its recommendation for or against
indictment are in any way flawed or suspect. Rather, the consequence is that those
recommendations are for the District Attorney’s eyes only — for now. Fundamental fairness
requires this[.]”).
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0.C.G.A. § 15-12-80, and whether a balancing test is required when rendering a decision
regarding publication based upon the due process rights of the named individuals. Id.; see also,
Ex. 3. Unfortunately, the issue of publicly releasing the special grand jury’s final report was also
not contemplated by the statute. O.C.G.A. § 15-12-100 et. seq. Now, posed with such a question,
the Supervising Judge was left to make his own decisions, create his own standards and, thus,
carve out an entirely unique scope of the SPGJ which may or may not have been originally

intended by the Georgia legislature.

Upon further analysis, the special purpose grand jury statutes fail to address any aspect of
the report; they are completely silent other than to say the Supervising Judge “shall require
periodic reports of the special grand jury's progress as well as a final report.” O.C.G.A. § 15-12-
101(a). The statutes do not specify whether the reports should be oral or written, nor do they
prescribe whether the reports should include substantive information such as summaries of
evidence or formal recommendations. /d. Assuming arguendo the report is to be written, the
statutes are silent as to whether the SPGJ writes the report alone or with the assistance of either

the Supervising Judge or the body requesting the investigation, here the FCDA. Id.

Relevant to the due process rights of all those who may be mentioned in the report, the
statutes are silent as to its public release. Id. It is unclear whether the report is a court record or
whether it belongs to and remains in the hands of the body that requested the investigation as the
Supérvising Judge has held. Id., see also Ex. 7. If the report is to be made public, the statutes fail
to specify who shall make that determination or how such publishing may occur, especially since
the statutes are further silent as to whether the report is considered a general presentment such

that O.C.G.A § 15-12-80 applies. Id. Finally, the statutes fail to describe how or whether those
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individuals named in the report may be offered an opportunity to review the report or otherwise

challenge its release given the necessary implication of their due process rights. Jd.

Given this lack of specificity, courts fail to interpret and apply the statutes in a uniform
manner across jurisdictions. As such, the statutes violate the principles of fundamental fairness

and are unconstitutionally vague.

B. The Statutes are Unconstitutional As Applied to This SPGJ.

The Georgia special purpose grand jury statutes have been applied to this matter through
an unconstitutional framework with little regard to the illegal consequences that resulted in
prejudicing and violating the rights of all parties impacted by the investigation. As stated above,
the Supervising Judge, along with the FCDA’s Office, has operated under the assumption that,
although baseless and contrary to established precedent, the SPGJ is a criminal investigative
body. As the SPGI is a civil investigative body pursuant to Georgia case law, this
mischaracterization of its fundamental character resulted in a cascade of unconstitutional
consequences. For example, the SPGJ was permitted to compel the attendance and testimony of
out-of-state witnesses as well as the testimony of witnesses asserting valid claims of sovereign
immunity. Even if, as the Supervising Judge declared, this SPGJ was somehow criminal, it was
still unconstitutionally administered because the FCDA improperly and arbitrarily assigned
“target” labels, compelled those “targets” to appear, and the grand jurors drew adverse inferences
from witnesses’ Fifth Amendment assertions. In both civil and criminal interpretations, the
substantive due process rights of all parties impacted by the investigation have been violated.
The unconstitutional administration of this SPGJ violated all notions of fundamental fairness;
witnesses could not depend on the proper application of the law by the Supervising Judge, nor

could they rely on statements from the FCDA in assessing how to adequately protect their rights.
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i.  The Supervising Judge Improperly Designated the SPGJ as a Criminal Investigative
Body When Case Law Mandates it is Civil.

The only two cases in Georgia jurisprudence that touch upon the nature of a special
purpose grand jury clarify that it is a civil, not a criminal, body. See State v. Bartel, 223 Ga. App.
696 (1996); see also Kenerly v. State, 311 Ga. App. 190 (2011). This issue was first raised before
the Supervising Judge when counsel for Governor Kemp argued the sovereign immunityi
prevented the SPGJ from compelling his testimony. See Ex. 11; see also August 17, 2022 Motion
to Quash Subpoena Issued to Governor Brian P. Kemp. The Supervising Judge agreed that a civil
SPGJ could not compel such testimony from the Governor. Ex. 11 at 31 (“And that's your
argument that, look, this special purpose grand jury is actually a civil thing. And if you're right,
civil, I agree, sovereign immunity. I don't see any waiver anywhere.”). In denying Governor
Kemp’s Motion, the Supervising Judge ruled (for the first time in this investigation) that the
SPGJ was a criminal investigative grand jury — a ruling contrary to established Georgia
precedent. Ex. 10. This ruling created a ripple effect of constitutional violations which implicated

the due process rights of the Movant and other parties subpoenaed by this body.

In coming to this decision, the Supervising Judge drew misplaced conclusions as to the
relevant case law. Specifically, he reasoned that the special purpose grand jury in State v. Bartel,
223 Ga. App. 696 (1996), was deemed a civil investigative body because it was “convened to
conduct a civil investigation.” Ex. 10 at 4. In other words, that the stated purpose for impaneling

an investigative body determines whether it is a criminal or civil matter — not its inherent powers.
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Id. The reasoning employed by the Supervising Judge was not derived from anything the Bartel

Court held nor can it be traced to any other case.'?

Georgia precedent applies a different standard. The Georgia Court of Appeals in Kenerly
v. State, 311 Ga. App. 190 (2011), interpreted Bartel as “concluding that special purpose grand
juries conduct only civil investigations.” Kenerly at 194 (citing Bartel, 223 Ga. App. at 699)
(emphasis added). Moreover, the Kenerly court relied on the stated powers of the body, rather
than the body’s purpose, as the Court did here, to interpret the boundaries of the SPGJ under the
relevant statutes.'® Kenerly, 311 Ga. App. at 194 (finding that a special purpose grand jury does
not have the power to indict: “[B]ecause the powers and duties of a special grand jury are
specifically provided for, the powers granted to regular grand juries, including the power to

indict, do not apply.”).

Counsel for Governor Kemp correctly argued that, “Bartel Held that special purpose
grand juries conduct only civil investigations.” See Ex. 11; see also August 17, 2022 Motion to
Quash Subpoena Isgued to Governor Brian P. Kemp. In his Order denying their Motion, the
Supervising Judge never addressed the fact that counsel’s argument was a direct quote from
binding Georgia precedent but, instead, stated counsel’s “claim” was “unfounded.” Ex. 10 FN 4.

The Supervising Judge did not just fail to distinguish the Kenerly case - he completely refused to

15 In Bartel, the Georgia Court of Appeals held that the oath required for witnesses testifying
before a criminal grand jury was “irrelevant” in a civil grand jury proceeding. It was unclear
whether the grand jury was impaneled pursuant to the special purpose grand jury statute, the
grand jury statutes relating to civil investigations, or both, but the Court held that the result
would be the same because they are all civil investigations. The Court noted that it defies logic to
require the oath applicable for criminal grand juries to be administered in civil investigations
where “there obviously is not and cannot be ‘any indictment or special presentment’ or any
individual charged with a particular criminal offense.”

16 See also In re Gwinnett County Grand Jury, 284 Ga. 510, 512 (2008) (distinguishing between
the “criminal accusatory and civil investigative roles” of grand juries).
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acknowledge or address it. Ex. 10. While utterly ignoring binding precedent, the Supervising
Judge then denied appellate review despite the fact that his ruling affected the constitutional
integrity of the investigation moving forward. Ex. 10 FN 8 (“The Court also declines to issue a
certificate of immediate review of this decision because it is clear that sovereign immunity does
not apply to criminal matters. See Rivera v. Washington, 298 Ga. 770, 777 (2016)
(recommending issuance of certificate of immediate review when resolution of immunity issue is

not clear).”).

As stated previously, the Supervising Judge concluded the SPGJ was criminal because it
was impaneled to investigate whether certain activity constituted a crime under Georgia law. Ex.
10. In so doing, he ignored the fact that most special purpose grand juries are impaneled to do
just that — investigate certain questionable activity, oftentimes public malfeasance, where it is
unclear on its face whether the activity is criminal.'” If there was such a thing as a criminal
special purpose grand jury, the Court of Appeals would have said so in Kenerly. Kenerly, 311
Ga. App. 190. Instead, it affirmed that special purpose grand jury investigations into possible
criminal activity are still civil in nature. Id. at 194. The Kenerly special purpose grand jury was
impaneled for the purpose of investigating suspected criminal activity surrounding the
acquisition of real property at fraudulently inflated prices, and Gwinnett County Commissioner,

Kevin Kenerly, was subsequently criminally indicted for his role in those deals.'® In affirming

17 See infra FN 6.

18 Special grand jury to look at Gwinnett land purchases, ATLANTA JOURNAL-CONSTITUTION,
(Sep. 25, 2009), https://www.ajc.com/news/local/special-grand-jury-look-gwinnett-land-
purchases/YfSVPygKTWSsFBMOUVsdWM/ (District Attorney Danny Porter stated: “I think
the grand jury, as a group of citizens, needs to look at these expenditures of county money and
try to determine if there’s anything criminal...If there is, it needs to be prosecuted.”);

Grand jury on Gwinnett land to wrap up work, ASSOCIATED PRESS, (Oct. 4,

2010), https://accesswdun.com/print/2010/10/232745 (investigating allegation that county
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the civil nature of that grand jury proceeding, the Kenerly Court implicitly rejected the notion
that a special purpose grand jury is criminal if investigating potential criminal activity.!® Yet, this

was the sole basis cited by the Supervising Judge in declaring this SPGJ to be criminal. Ex. 10.

In fact, Kenerly is the only SPGJ case which provides substantive guidance on statutory
interpretation, and the Court of Appeals in that case thoughtfully delineated its use of “the
venerable principle of the maxim expressum facit cessare tacitum” to “assume deliberate
omission of actions not listed in a statute and not otherwise addressed elsewhere.” (Emphasis
included) Kenerly, 311 Ga. App. at 193. See also Hinton v. State, 224 Ga. App. 49, 50 (1996).
The Supreme Court of Georgia and other Georgia courts have also applied this method of
statutory interpretation. See Hinton v. State, 224 Ga. App. 49, 50 (1996); Chase v. State, 285 Ga.
693, 695-96 (2009); Battallia v. City of Columbus, 199 Ga. App. 897, 898 (1991). Thus, the
Supervising Judge’s decision that the SPGJ is a criminal body is affirmatively refuted by binding
Georgia precedent. This erroneous decision had vast constitutional and procedural implications,

and the resulting taint invalidates the constitutionality and validity of the entire proceeding.

ii.  The SPGJ Improperly Compelled the Appearance and Testimony of Out-of-State
Witnesses.

The Uniform Act cannot be used to compel the attendance of a witness from outside the
state in a civil proceeding as discussed above, see supra Section III(A)(i). Thus, this SPGJ

illegally compelled the attendance and testimony of numerous witnesses from outside the State

commissioner pushed the Commission to purchase property for $7m more than it was valued at
two years earlier due to his friendship with landowner).

19 Additionally, other SPGJ’s investigating potential criminal activity were filed as civil actions.
See Dekalb County Civil Case No. 13CV1024 (SPGJ investigated allegations of public
corruption within the Watershed Management Department); Cobb County Civil Case No. 05-1-
8242 (SPGIJ investigated alleged bias and deception in the bidding of a computer laptop
program). ,
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of Georgia. Due to the substantial number of witnesses compelled to testify under the Uniform
Act, their testimony is inexorably intertwined with the conclusions of the SPGJ, and there is no

way to extricate the taint that this improperly compelled testimony caused.

In addition to improperly compelling testimony from out-of-state witnesses, the SPGJ
improperly compelled testimony from Governor Kemp despite his valid assertion of sovereign
immunity. Sovereign immunity is a constitutional doctrine. Ga. Const. art. I § 2, Para. IX(e). As
explained, see supra Section III(A)(1), the doctrine of sovereign immunity was overcome by the
Judge’s decision to classify the SPGJ as a criminal investigative body in contradiction to binding

Georgia precedent.

In declaring this was a criminal SPGJ, the Supervising Judge improperly and
unconstitutionally imbued the SPGJ with powers it did not, in fact, have. The testimony illegally
obtained by the SPGJ violates notions of fundamental fairness and the due process rights of
Movant as well as other parties investigated by the SPGJ. This pervasive taint which
impermissibly corrupted the investigation can only be remedied by quashing the report and

precluding the use of all illegally obtained evidence.

C. The Statutes Were Unconstitutionally Applied to this SPGJ if Classified as
Criminal.

Even if, as the Supervising Judge concluded, the SPGJ was somehow criminal, it was still
unconstitutionally interpreted and applied. All notions of fundamental fairness were violated by
the FCDA'’s arbitrary assignment of “target” statuses and the adverse inferences the SPGJ drew

from witnesses’ Fifth Amendment assertions.
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i.  The FCDA'’s Arbitrary Use and Subsequent Abandonment of “Target”
Statuses Violated Principles of Fundamental Fairness.

Early on in the investigation, the FCDA sent target letters to a group of witnesses
affirmatively assigning them “target” status. Generally, a “target” is a definition given by the
Department of Justice to an individual contemplated for prosecution: “[a] ‘target’ is a person as
to whom the prosecutor or the grand jury has substantial evidence linking him or her to the
commission of a crime and who, in the judgment of the prosecutor, is a putative defendant.” See
United States Attorneys Manual (“USAM”) 9-11.151. The label of a target within the federal
criminal justice system carries with it both weight as well as presumptive rights. USAM 9-
11.150 (subpoenaing targets of grand jury investigation "may carry the appearance of
unfairness"); and USAM 9-11.154 (when target of grand recount jury investigation informs
government that they plan to invoke their fifth amendment privilege in grand jury, they should
ordinarily be excused from appearing). There is no identifiable Georgia law or any other
authority that defines a target of an investigation and what that might mean or entail within State

proceedings.

As evidenced in the public motions and subsequent hearings held before the Supervising
Judge, while the FCDA’s Office might have assigned “target” status to a number of individuals
whom they sought to subpoena, they offered no parallel rights or protections to those same
individuals as would be expected in a constitutionally-sound investigative process (as is done at
the federal level). See Ex. 12. In fact, neither the Court nor the FCDA’s Office appeared to treat

those deemed targets any differently than any other witness who was subpoenaed to testify. /d.

This raises the question of what constitutional protections a target should have in a

criminal special purpose grand jury (which has never before been addressed under Georgia law).
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Georgia law and the Georgia Constitution prohibit the appearance before a regular grand jury of
a witness named in a proposed charging instrument. See State v. Lampl, 296 Ga. 892 (2015)
(grand juries are prohibited from compelling the appearance of a witness who has been accused
in a returned or proposed charging document at the time they are called to testify); State v.
Butler, 177 Ga. App. 594 (1986) (holding that while it violates the Fifth Amendment to call a
witness to testify to the grand jury which is considering an indictment against the witness, such
was not the case here where defendant was called to testify to an alleged crime committed by her
husband); Jenkins v. State, 65 Ga. App. 16 (1941) (grand jury had no lawful right to call the

accused before it while considering a bill of indictment against him); O.C.G.A § 24-5-506.

A criminal SPGJ (as created here by the Supervising Judge) tasked with investigating
criminal conduct and drafting a report recommending criminal indictment creates unique
problems in this context relative to the Fifth Amendment, Ga. Con. Art. I, § I, para. xvi and
0O.C.G.A § 24-5-506. The SPGJ cannot return an indictment or even consider a proposed
charging instrument, so a strict reading of the case law would allow the SPGJ to compel any
witness to appear and provide testimony that could then be used in a subsequent grand jury
proceeding considering a charging instrument naming that witness (even though that same
testimony could not be compelled live before the regular grand jury). This circumvents the Fifth
Amendment, Ga. Con. Art. I, § I, para. xvi, and O.C.G.A § 24-5-506 and would permit the use of
a special purpose grand jury to obtain and present testimony which would otherwise be

unavailable to and unable to be brought before a regular criminal grand jury.

Not only were purported “targets” not given any protections, but they also appear to have
been assigned their “target” status on an arbitrary basis. The target notifications were publicly

released in July of 2022, and the practice of labeling individuals as targets appeared to be
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abandoned by the FCDA’s Office soon thereafter. This shift coincided with the Supervising
Judge expressing his own concerns about the use of this terminology.?’ See Ex. 12. During the
disqualification hearing, the Supervising Judge pointed out the lack of meaning given to “target”
status within State proceedings. /d. at 12 (“I don’t think the word target is as magical in State
proceedings as it is in Federal proceedings...”). Notably, he also warned the FCDA, “you may
want to think through in the future labeling someone that and then hailing them in because of
how this has played out.” Id. at 13. Following those comments from the Supervising Judge, no

other “targets” were publicly named.

This inconsistency is more than an inconvenience for those who had to make important
decisions (both personally and upon advice of counsel) aBout how to conduct themselves in the
public sphere as well as what key constitutional decisions needed to be made regarding the
ability to answer questions while under oath. Whether an individual is labeled a target is often
the ultimate question for both counsel and the client in deciding how best to defend themselves.
The fact that the FCDA’s Office chose to label some potential witnesses “targets” (which they
certainly could have chosen not to do) but then chose not to label others as such, begs the
question: are those “others” by this purposeful omission, “not targets”? If that answer is no: the
only logical conclusion is that the target labels were arbitrarily given, and no witnesses called

thereafter could rely on the legitimacy of their “witness” status.

20 In his Order disqualifying the FCDA, the Supervising Judge stated: “The designation,
borrowed from federal criminal practice, is a bit confusing in the context of this grand jury,
which has no power to bring criminal charges against anyone. It is nonetheless A potent
investigative signal that the District Attorney views Senator Jones (and the other alternate
electors) as persons more closely connected to the alleged electoral improprieties than other
witnesses who have come before the grand jury or who may yet do so.” Ex. 4 at FN 6.
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When witnesses appeared before the SPGJ pursuant to a subpoena and had not been
given a target notification (while knowing such labels were already given to others), they made
Iconscious decisions regarding their ability to testify based on that reliance. Either the FCDA’s
Office must admit that they unconstitutionally assigned target labels to some witnesses while
failing to notify others or they must admit their use of target labels was misapplied and arbitrary.
To either end, this substantial failure violates all notions of fundamental fairness and due process
because no witness called to testify could depend on the designation given by FCDA’s Office
and were forced to make blind decisions in asserting constitutional privileges. Since the practice
of naming “targets” began and ended in the early stages of the investigation (with the first round
of Material Witness Certificates), the majority of the testimony heard by this SPGJ suffered from

the cancerous and arbitrary application of this otherwise meaningful title with attendant rights.

ii.  Jurors Improperly Drew Adverse Inferences from Witnesses’ Invocation of
the Fifth Amendment.

In a criminal matter, jurors cannot draw negative inferences when a witness asserts his
rights under the Fifth Amendment. Barnes v. State, 335 Ga. App. 709 (2016). But here, as
discussed further in Section V, the special purpose grand jurors plainly did so.?! See Ex. 8.
Further, the grand jurors formed opinions about certain witnesses’ credibility based on whether
or not a witness took a few moments to consider the question versus quickly asserting privilege.
See infra Section V. From the foreperson’s comments, it appears the grand jurors were not
properly instructed on this important constitutional safeguard. As recently revealed, the unnamed

jurors shared a completely inaccurate and impermissible understanding of Fifth Amendment

21«“The scratching of pens on paper could be heard as jurors tallied how many times the person
invoked the Fifth Amendment.” Ex. 8 at No. 1.
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rights. Ex. 8 at No. 10. The jurors attributed this failed understanding to the explanation provided
to them by the FCDA'’s office. Jd. Moreover, if one or more of the special purpose grand jurors
watched the hearing online, they would have heard the Supervising Judge say, “but if they did

nothing wrong, why aren’t they talking to the grand jury?” Ex. 12 at 27.

Thus, even if the SPGJ was somehow criminal, the SPGJ proceeding was
unconstitutionally administered. It violated the rights of impacted parties by arbitrarily assigning
“target” status while not providing adequate protections for those individuals. Furthermore,
grand jurors improperly drew adverse inferences from witnesses’ invocation of the Fifth
Amendment and relied upon those inferences in forming their conclusions. Given the pervasive
and inextricable taint which ensued from this unconstitutional application, the report must be

quashed and all evidence compelled by this SPGJ must be suppressed.

IV. THE FULTON COUNTY DISTRICT ATTORNEY’S OFFICE MUST BE
DISQUALIFIED.

The FCDA’s Office must be recused, disqualified, and prevented from any further
investigation or prosecution of this matter. The Supervising Judge has already held that the
FCDA'’s Office has an actual, disqualifying conflict in this investigation. Ex. 4. Inexplicably,
however, the Supervising Judge refused to disqualify the FCDA from the investigation. Instead,
without any supporting authority, the Supervising Judge removed the now Lieutenant Governor
of Georgia, Burt Jones, from the investigation and prohibited any future action against him by

the FCDA. Id.

The FCDA’s Office has maintained significant power and control over the SPGJ. It was
the FCDA’s Office who made the request to impanel the SPGJ and determined the scope of the

investigation, it decided who to subpoena to testify, and what evidence to compel. Ex. 7. As the
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Supervising Judge noted in his order regarding publication, the structure of this investigation has

been “imbalanced, incomplete, and one-sided.” Id. at 5.

Given the national attention, gravity and positions of many of the individuals involved, it
is even more imperative that the FCDA’s Office remain unattached and impartial, as is required
of all prosecutors. See Berger v. United States, 295 U.S. 78 (1935) (the prosecutor is “a
sovereignty whose obligation to govern impartially is as compelling as its obligation to govern at
all; and whose interest, therefore in a criminal prosecution is not that it shall win a case, but that
justice shall be done.”); see also Youngv. U.S. ex rel. Vuitton et Fils S.A4., 481 U.S. 787, 803
(1987); Lux v. Commonwealth, 24 Va. App. 561, 568 (1997). After all, “[t]he prosecufor has
more control over life, liberty, and reputation than any other person in America.” Robert H.
Jackson, Att’y Gen. of the U.S., The Federal Prosecutor, Address to the Second Annual

" Conference of United States Attorneys (Apr. 1, 1940).

Georgia law delineates two distinct grpunds for disqualification of a prosecuting attorney.
First, a prosecutor must be disqualified when a conflict of interest exists - when the prosecutor
has a personal interest or stake in the defendant’s conviction. See Williams v. State, 258 Ga. 305,
315 (1988). Such a conflict may be either actual or perceived. See Young, 481 U.S. at 787.
Second, a prosecutor can be removed on grounds of “forensic misconduct,” which commonly
arises from “improper expression by the prosecuting attorney of his [or her] personal belief in the
defendant’s guilt.” Williams, 258 Ga. at 315 (citing Vermont v. Hohman, 420 A2d 852 (Vt.

1980)).

In this matter, the FCDA’s Office has both an actual and perceived conflict of interest.
The Supervising Judge previously found that an actual conflict exists prohibiting the FCDA’s

Office from investigating Lieutenant Governor Burt Jones but erred in failing to disqualify the
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FCDA’s Office from the entirety of the investigation as the law demands. Additionally, the scope
of the FCDA'’s disqualifying conduct extends beyond the actual conflict already found by the
Supervising Judge. The FCDA’s Office, by and through the elected FCDA, exacerbated the
already existing conflict by making extrajudicial statements throughout the entirety of this
investigation which violate prosecutorial standards, constitute forensic misconduct and create an
untenable appearance of impropriety. For all of the reasons below, the FCDA and the entirety of
the FCDA’s Office must be disqualified from any further investigation or potential prosecution

of this matter.

A. The Supervising Judge Should Have Disqualified the FCDA from the Entire
Investigation Rather than Just a Witness.

On July 25, 2022, the Supervising Judge ordered the disqualification of the FCDA’s
Office from any further investigation and/or prosecution of Lieutenant Governor Burt Jones due
to an “actual and untenable” conflict. Ex. 4 at 4. By entering an order of disqualification of the
FCDA'’s Office as to Lt. Governor Jones, the Supervising Judge recognized what Georgia law
clearly prescribes - that a prosecutor can be removed from a matter for which a legal conflict
exists at any stage in the proceedings, including the investigative stage. The Supreme Court of

113

Georgia recognizes that “‘a Georgia district attorney is of counsel in all criminal cases or matters
pending in his circuit. This includes the investigatory stages of matters preparatory to seeking an
indictment as well as the pendency of the case.” McLaughlin v. Payne, 295 Ga. 609 (2014)
quoting King v. State, 246 Ga. 386, 389 (1980). The Supervising Judge was correct in

determining that disqualification was appropriate for the FCDA’s Office as it related to both the

SPGJ as well as any potential future proceedings such as seeking an indictment or going to trial.
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The Supervising Judge was incorrect, however, because the FCDA’s conflict extends to the

entire investigation - not just one witness.

The SPGJ was impaneled for the purpose of investigating “the facts and circumstances
relating directly or indirectly to possible attempts to disrupt the lawful administration of the 2020
elections in the State of Georgia.” Ex. 1. Thus, the FCDA and her office were tasked with a
singular purpose. However, pursuant to the Supervising Judge’s reasoning in his Disqualification
Order, the investigation itself may continue — only with Lt. Governor Jones removed.
Accordingly, if charges are lodged against a group of people, particularly in a multi-defendant
prosecution, Lt. Gov. Jones will have effectively been preemptively severed out of that
prosecution. Prosecutorial disqualification does not apply in such a haphazard or disjointed
manner. Rather, when a district attorney is disqualified from a prosecution, as she was here, she
must be disqualified from the entire prosecution. In those instances, the case remains a singular
unit and the conflicted district attorney is excised,; it is improper for a court to fragment an
investigation or prosecution by carving out a target or defendant while permitting the conflicted
district attorney to remain, and for good reason. The parade of unforeseen consequences to the
parties remaining in the investigation, as well as the need for the public to have confidence in the
judicial process, requires the removal of the conflicted district attorney from the investigation
and all other proceedings. To do otherwise would, among other things, permit the district

attorney to weaponize these conflicts against the other parties remaining in the proceeding.

The United States Supreme Court in Young v. United States ex rel. Vuitton Et Fils S.A. et.
Al, 481 U.S. 787 (1987), recognized that the existence of an actual conflict cannot be limited to
the investigation or prosecution of one individual but is a conflict that permeates the entire

proceeding.
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Once we have drawn that conclusion [that a conflict exists], however, we have deemed
the prosecutor subject to influences that undermine confidence that a prosecution can be
conducted in a disinterested fashion. If this is the case, we cannot have confidence in a
proceeding in which this officer plays the critical role of preparing and presenting the
case...”

Id. at 811. (Emphasis added).

The United States Supreme Court made clear in Young that the remedy for an actual conflict

could not be made piecemeal, as the Supervising Judge improperly chose to do here:

Appointment of an interested prosecutor is also an error whose effects are pervasive.
Such an appointment calls into question, and therefore requires scrutiny of, the conduct

. of an entire prosecution, rather than simply a discrete prosecutorial decision. Determining
the effect of this appointment thus would be extremely difficult. A prosecution contains a
myriad of occasions for the exercise of discretion, each of which goes to shape the record
in a case, but few of which are part of the record.

Id. at 811.

Lastly, the Court in Young emphasized that allowing a matter to continue where a conflicted

prosecutor remained constitutes clear error.

Furthermore, appointment of an interested prosecutor creates an appearance of
impropriety that diminishes faith in the fairness of the criminal justice system in general.
The narrow focus of harmless-error analysis is not sensitive to this underlying concern. If
a prosecutor uses the expansive prosecutorial powers to gather information for private
purposes, the prosecution function has been seriously abused even if, in the process,
sufficient evidence is obtained to convict a defendant. Prosecutors "have available a
terrible array of coercive methods to obtain information," such as "police investigation
and interrogation, warrants, informers and agents whose activities are immunized,
authorized wiretapping, civil investigatory demands, [and] enhanced subpoena power."
The misuse of those methods "would unfairly harass citizens, give unfair advantage to
[the prosecutor's personal interests], and impair public willingness to accept the
legitimate use of those powers."

Id. at 811 (quoting C. Wolfram, Modern Legal Ethics 460 (1986)(emphasis added). The

Supreme Court added that:

Public confidence in the disinterested conduct of that official is essential. Harmless-error
analysis is not equal to the task of assuring that confidence. It is best suited for the review
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of discrete exercises of judgment by lower courts, where information is available that
makes it possible to gauge the effect of a decision on the trial as a whole. In this case,
however, we establish a categorical rule against the appointment of an interested
prosecutor, adherence to which requires no subtle calculations of judgment. Given the
fundamental and pervasive effects of such an appointment, we therefore hold that
harmless-error analysis is inappropriate in reviewing the appointment of an interested
prosecutor in a case such as this.

Id. at 814 (citing United States v. Sells Engineering, Inc., 463 U.S. 418, 432 (1983)
(prosecutorial use of grand jury to elicit evidence for use in civil case "improper per se")

(emphasis added).

In applying the clear standard set forth by the United States Supreme Court to the actual conflict
which exists in this proceeding, it cannot be understated how important this issue is, especially in
an investigation of this magnitude. The rights of President Trump, as well as all others impacted
by this investigation, are now subject to the prosecutorial discretion and decision-making of a
prosecuting body that even the Supervising Judge acknowledged has an actual, disqualifying
conflict. This is simply untenable. For this reason alone, the FCDA’s Office must be removed

from any further investigation or prosecution of this matter.

B. The FCDA’s Public Statements Violate Prosecutorial Standards, Constitute
Forensic Misconduct, and Create the Appearance of Impropriety Requiring
Disqualification.

The FCDA'’s conflict has been amplified and exacerbated by the FCDA’s extrajudicial
statements which violate prosecutorial standards and constitute forensic misconduct, further
necessitating disqualification. The Georgia Supreme Court has recognized that pretrial publicity
poses a serious concern. See Strong v. State, 246 Ga. 612, 613 (1980) (citing United States v.

Sweig, 316 F. Supp. 1148, 1153 (S.D.N.Y. 1970)).
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A prosecutor is the administrator of justice who should exercise sound discretion and
independent judgment in serving the public interest and must act with integrity while avoiding
the appearance of impropriety. See ABA Standard 3-1.2. Prosecutors must be circumspect and
not make comments that have a substantial likelihood of materially prejudicing a criminal
proceeding or that heighten the public condemnation of the accused, and they should limit
comments to what is necessary to inform the public of the prosecutor’s action and that serve a
legitimate law enforcement purpose. See ABA Standard 3-1.4; ABA Standard 3-1.10(c); see also
Georgia Rule 3.8(g) (emphasis added). Furthermore, prosecutors should not allow improper
considerations, such as partisan, political or personal considerations, to effect prosecutorial
discretion, nor can their judgment be influenced by a personal interest in potential media
attention. ABA Standard 3-1.6(a); ABA Standard 3-1.10(h).

Courts have previously looked at violations of the rules of professional conduct in
evaluating whether a prosecutorial conflict exists, and these considerations form the foundation
of much of the law on disqualification.? When comments go so far as to address the guilt of the
accused, they constitute forensic misconduct thereby requiring disqualification under Georgia
law. See Williams v. State, 258 Ga. 305 (1988) (“improper expression by the prosecuting
attorney of his [or her] personal belief in the defendant’s guilt”) (citing Vermont v. Hohman and

Inre J.S., 140 Vt. 230 (1981).

i. The FCDA’s Statements to the Press Violate Prosecutorial Standards and
Constitute Forensic Misconduct.

Since the inception of this investigation, the FCDA has spoken nearly forty times with at

least fourteen different media outlets about this matter. Ex. 5. Even the Supervising Judge noted

22 See generally Ventura v. State, 346 Ga. App. 309 (2018); Young v. United States ex rel.
Vuitton Et Fils S.A. et. Al, 481 U.S. 787 (1987); Berger v. United States, 295 U.S. 78 (1935).
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the FCDA’s very public approach, which he described as being “on national media almost
nightly talking about the investigation.” Ex. 12 at 47. With each new development in the
investigation, the FCDA repeatedly made public statements within days of each other in print
articles, press conferences and videotaped interviews, and even live on prime-time national
television. Ex. 5. Following each round of interviews, outside media sources repeated her
comments, and a wave of additional coverage ensued across various networks for days to come.
The FCDA regularly expressed her personal opinions about the criminality of the acts under
investigation thereby suggesting the guilt of those who may be accused and has criticized the
exercise of constitutional rights of witnesses contrary to the prosecutorial obligations of the

FCDA’s office.® Id.

When the investigation first began in February 2021, the FCDA sat down for a prime
time interview on MSNBC and opined about President Trump’s mens rea during the call with
Secretary of State Raffensperger.?* Similar interviews continued throughout the investigation. /d.
The statements served no legitimate law enforcement purpose and heightened the public
condemnation of the witnesses and those contemplated by the scope of this investigation. See Ex.

5.

B Inre JS., 140 Vt. 230 (1981) (“it is unconscionable for a prosecutor representing the people...
to undermine the rights specifically guaranteed in the Constitution he has taken an oath to
uphold.”)

24 “When any prosecutor throughout this country is interviewing people trying to determine if a
crime was committed, and if they understood what they were doing, the mens rea is always
important. So you look at facts to see, ‘did they really have intent?’ [or] ‘did they really
understand what they were doing?” Detailed facts become important like, asking for a specific
number and then going back to investigate and understand that that number is just one more than
the number that is needed. It lets you know that someone had a clear mind. They understood
what they were doing, and so when you are pursuing the investigation, facts like that that may
not seem so important, become very important.” Ex. 5 at No. 4.
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Only days before the grand jurors would be charged with investigating whether the
activity under investigation rose to that of a crime, the FCDA publicly and explicitly stated the

conduct under investigation was in fact criminal .z’

Even after the grand jury was impaneled, the
FCDA continued making public statements that the activities to be reviewed by the newly
constituted SPGJ were illegal.?® Most concerning, in September of 2022, while the SPGJ was in
the middle of their investigation and (we now know, see infra Section V) were permitted to
consume media coverage, the FCDA commented that “credible allegations of serious crimes”
existed and “people are facing prison sentences.” Id. at No. 37. In each such statement, the
FCDA commented on the ultimate issue the grand jury was impaneled to decide. Given the
SPGJ’s daily consumption of the news media, the FCDA’s comments created a substantial
likelihood of materially prejudicing the SPGJ’s decision. The FCDA’s expression of her personal
opinions of the criminality of the conduct and the guilt of those being investigated rose to the

level of forensic misconduct which creates an actual conflict requiring disqualification. See

Williams v. State, 258 Ga. 305 (1988).

ii. The FCDA’s Online Activity Violates Prosecutorial Standards and Creates the
Appearance of Impropriety.

In its order disqualifying the FCDA, the Supervising Judge noted: “[a]n investigation of

this significance, garnering the public attention it necessarily does and touching so many political

23«80 in this case, you have an allegation of a human being, of a person, of an American citizen,
possibly doing something that would’ve infringed upon the rights of lots of Georgians.
Specifically from my county—Fulton County—right to vote being infringed upon. And the
allegations, quite frankly, were not a civil wrongdoing, but a crime.” Ex. 5 at No. 22.

26 <« and two, that if we live in a free land in a democracy, we have to have free and fair
elections. And so, I am very concerned that if behavior that is illegal goes unchecked, that it
could lead to a very bad start and a very, very bad path....[While discussing the electors] There
are so many issues that could have come about if somebody participates in submitting a
document that they know is false. You can’t do that.” Ex. 5 No. 24.
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nerves in our society, cannot be burdened by legitimate doubts about the District Attorney’s
Motives.” Ex. 4 at 5. He concluded, “[t]he District Attorney does not have to be apolitical - but
her investigations do.” Id. Further, the Supervising Judge held, “the fact that concern about the
District Attorney’s partiality naturally, immediately, and reaéonably arises in the minds of the
public, the pundits, and — most critically — the subjects of the investigation” is what necessitates
disqualification. Jd. Courts have an interest in ensuring that “legal proceedings appear fair to all
who observe them.” Wheat v. United States, 486 U.S. 153, 160 (1988). A concern for actual
prejudice misses the point, for what is at stake is the public perception of the integrity of our
criminal justice system. Young v. United States ex rel. Vuitton Et Fils S.A. et. Al, 481 U.S. 787,

812 (1987).

"Justice must satisfy the appearance of justice," and a prosecutor with conflicting
loyalties presents the appearance of precisely the opposite. Society's interest in
disinterested prosecution therefore would not be adequately protected by harmless-error
analysis, for such analysis would not be sensitive to the fundamental nature of the error
committed.

Id. at 812 (quoting Offutt v. United States, 346 U.S. 11, 14 (1954)).

Between the private life of the citizen and the public glare of criminal accusation stands
the prosecutor. That state official has the power to employ the full machinery of the state
in scrutinizing any given individual. Even if a defendant is ultimately acquitted, forced
immersion in criminal investigation and adjudication is a wrenching disruption of
everyday life. For this reason, we must have assurance that those who would wield this
power will be guided solely by their sense of public responsibility for the attainment of
justice.

Id. at 814.

A court must consider how the facts would appear to a well-informed, thoughtful and objective
observer, U.S. v. Jordan, 49 F.3d 152, 156 (5" Cir. 1995), and courts should “resolve all doubts

in favor of disqualification.” United States v. Clarkson, 567 F.2d 270, 273 (4% Cir. 1977).
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The FCDA’s s001al medla act1v1ty durmg the, mvestlganon creates the appearance of
1rnpropr1ety In July 2022 after subpo enamg a sIew of mgh—proﬁle w1tnesses she used her
B campa1gn Tw1tter account to- promote a blased pol1t1ca1 cartoon deplctlng the F CDA ﬁshmg a
. recently subpoenaed w1tness out ofa swamp 27 Posting a pohtlcal ¢artoon depletmg the
1nﬂuencmg of wttrlesses 1n an‘ mvestlgatlon of this 51gn1ﬁcance garnering the pubhc attentlon it
necessarily does ‘and touehing so many political nerves in our society,” do‘es not ere‘ate the |
appearanc"e”of an unblased and apolitieal” mvestigation. ‘ ” |
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Futthermore, the FCDA: promoted her own campaign on the jshoulderjs‘ _ofpartisan support’ .-

for this SPGJ investigation'.28 Within a couple of days, the F CDA’s Twitter-account .inc__:rease'd by

27 On hily 18 2022, the FCDA posted the cartoon deplctmg her ﬁshmg Lyndsey Graham out of
a swamp and President Trump statmg, “I know you’ll do the right thing for the swamp, o
- Lyndsey.” The timirg of this.post is particularly rélevant because, less than two Weeks prior, the ...
SPGJ subpoenaed Lyndsey Graham to testify, and based on the foreperson’s statements, see
supra-Section V, the grand jurors were aware of Senator Graham’s challenges to that subpoena. -
28 On July 11, 2022, political strategist Adam Parkhomenko tweeted multiple times asking for 1)
“users to follow the FCDA’s twitter account, 2) donations to the FCDA’s campaign, and 3).one--
thousand retweets of his requests stating, “I can’t think of a better way to celebrate after Lyndsey
"FCDA personally rephed thankmg him for his support on July 14, 2022 and her tweet was Jiked
by close to twerity-two thousand followers.and retweeted over eight-thousand times. On July 15,
2022, while continuing to solicit followers; Adam again tied his request to this investigation by
posting a Yahoo! News article related to the target letters sent out that day. The next day, ina

~ series of tweets wh11e not1ng the FCDA now had ﬁﬁy thousand new. followers he again. tweeted L
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approximately one-hundred thousand followers, and requests for campaign donations were
retweeted thousands of times. On at least three occasions, the F CDA personally inserted herself
into this Twitter campaign for “followers, tweets and donations™ which specifically referenced
this investigation; it is that personal involvement and interest which creates the disqualifying
conflict. The FCDA’s posts do not further a legitimate law enforcement purpose but instead

portray a biased prosecutor with a personal interest.

While these posts, if standing alone, might not be sufficient for disqualification, they
must be considered in combination with the facts giving rise to the disqualifying coﬁﬂict
previously found to exist. The Supervising Judge called the FCDA’s behavior in campaigning for
the political opponent of a named target a “what were you thinking moment” resulting in
“horrible optics” and “problematic” from a disqualification perspective. Ex. 12 at 46. Those
sentiments apply equally to the FCDA’s social media posts which cannot be considered in a
vacuum. The cumulative impact of the FCDA’s public behavior casts a shadow of bias over her
office and the entire investigation as it touches upon the same concerns referenced by the
Supervising Judge. Id. (noting the need for the public to believe a “fair and balanced approach”
was taken in this “non-partisan” investigation driven only by the facts and following the
evidence wherever it leads.”). The FCDA’s behavior does not paint the picture of an open-

minded, uninterested prosecutor fairly seeking justice on behalf of the public. Therefore, in

asking for campaign donations, retweets and followers, this time stating, “her account has
increased by 50k followers this week. She subpoenaed Lindsey Graham. Let’s help build her
platform...” On July 17, 2022, as her followers climbed to eighty-six thousand, he tweeted two
additional times asking for more followers. The FCDA again retweeted publicly thanking Adam
for his support, and her tweet was retweeted over twenty-five hundred times and liked by over
fourteen-thousand followers. She then retweeted his original July 11, 2022 post thereby
personally soliciting followers, retweets and campaign donations on the back of his requests
which specifically referenced this investigation. Ex. 5 at 8-10.
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addition to the actual conflict previously found to exist and the conflict created through forensic
misconduct, this appearance of impropriety likewise creates a conflict. The totality of the
circumstances demands disqualification.
V. THE PUBLIC COMMENTS MADE BY THE FOREPERSON AND GRAND
JURORS REVEAL THAT THE GRAND JURY PROCEEDING WAS TAINTED

BY IMPROPER INFLUENCES, INCOMPLETE OR INACCURATE
INSTRUCTIONS, AND UNCONSTITUTIONAL INFERENCES.

On February 13, 2023, the Supervising Judge ordered the release of a redacted version of
the final repbrt as a means of protecting the due process rights of individuals who may be named
in such report. Ex. 7. The Court referred to the SPGJ process as a “one-sided exploration,” where
lawyers were not allowed to be present, potential future defendants were not allowed to present
evidence in their defense, and, in the words of the court “there was very limited due process in
this process for those who might now be named as indictment-worthy in the final report.” Id. at
5. The process was “imbalanced, incomplete, and one-sided.” Id. at 5. Accordingly, the
Supervising Judge felt that fundamental fairness required the severe redaction of the report upon

its release to the public.

On February 21, 2023, five days after the Supervising Judge consciously decided to
release only a limited, redacted version of the SPGJ’s report, the foreperson of the SPGJ decided
to speak with the media — first, in an interview with the Associated Press, then with the New
York Times, and then the Atlanta Journal Constitution. Ex. 8. The foreperson then sat for a 42-
minute interview with NBC’s Blayne Alexander and was subsequently interviewed live on-air by
CNN’s Kate Bouldan that evening. Id. The foreperson’s now widespread statements have
provided a first-hand glimpse inside the SPGJ process — an otherwise historically secretive affair.

Additionally, on March 15, 2023, five special purpose grand jurors spoke anonymously to the
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Atlanta Journal Constitution. /d. at No. 11. Collectively, the six jurors’ statements reveal a
tainted process incapable of producing valuable evidentiary material and a District Attorney’s

Office who provided constitutionally flawed instructions.

In Georgia, the rules directed to grand jurors as they relate to grand jury secrecy are
relatively permissive compared to other jurisdictions. O.C.G.A. § 15-12-67(b). The only
limitation placed on gfand jurors is that juror deliberations must remain confidential. See In re
Gwinnett County Grand Jury, 284 Ga. 510, 512 (2008). Members of the grand jury are sworn to
“keep the deliberations of the grand jury secret uniess called upon to give evidence thereof in
some sort of court of law of this state.” Id.; O.C.G.A. § 15-12-67(b). 1t is difficult to take a
scalpel to the work of grand juries and parse out what does or does not constitute deliberations,
but the foreperson seemingly breached that obligation in her public appearances. The foreperson
disclosed grand jurors’ opinions as to the credibility of witnesses,* their strategic decisions in
drafting the report,*® and general discussions between the jurors.*! She ultimately revealed that
the SPGJ recommended at least twelve people for indictment. Ex. 8 at No. 4. That
recommendation is, of course, the product of deliberations. In fact, the FCDA’s Office would
agree, as stated by Assistant District Attorney Wakeford: “The report is the necessary result of

the deliberations of the grand jury.” Ex. 3 at 38.

The collective grand juror interviews also revealed the many outside influences on the

SPGJ during the eight months of their investigation. Specifically, the foreperson revealed that the

2 <&

2 Witnesses were “honest,” “forthcoming,” “not very willing to speak,” and “genuine.” Ex. 8.

30 The foreperson stated the perjury section “ended up included there because it was less pointed
of a suggestion” than the recommendations made elsewhere in the report. Ex. 8 at No. 4.

3l“We definitely talked about the alternate electors a fair amount, they were absolutely part of the
discussion....We talked a lot about December and things that happened in the Georgia
legislature.” Ex. 8 at No. 2.
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FCDA'’s Office explicitly told the grand jurors that they were allowed to consume news coverage
related to the investigation during the time period they conducted it. /d. at No. 1. Not only was
the SPGJ permitted to review news coverage, but a grand juror brought a newspaper into the
room every day and pointed out stories about the events under investigation. Id. The SPGJ’s
review of outside material must be analyzed in combination with the improper public statements
contemporaneously made by both the FCDA’s Office as well as the Supervising Judge. The
foreperson made statements indicating that the grand jurors considered the viability of litigating
legal issues outside of their purview, indicated knowledge of how witnesses responded to
questioning in other matters outside of their purview, and that they considered the resources of
the FCDA’s Office in making their decisions which, again, was outside of their purview.>? The
foreperson disclosed that the grand jury reviewed footage and testimony from the Jan. 6 hearings
and other pending litigation, as well as media interviews by certain witnesses.>* Based upon that
extraneous information, the grand jurors decided which witnesses to call (or not to call) and drew
assumptions regarding what witnesses might testify (or not testify) to.>* For example, the grand

jurors assumed, “Trump, had he been summoned would likely have invoked the Fifth

32¢At some point through this investigation, especially as we began to speak to higher profile
witnesses, I think some of the combativeness that we experienced meant that the DA’s team, as
well as us, started to pick our battles. And when someone, like for example, goes before the
January 6 Committee and says they plead the 5th 200 times, do you really expect them to come
before you and say something different?” Ex. 8 at No. 5.

33« . The lawyers would show video of the person appearing on television or testifying before
the U.S. House committee that investigated the Jan. 6, 2021, riot at the U.S. Capitol, periodically
asking the witness to confirm certain things.” Ex. 8 at No. 1.

34«We kind of knew what to expect, and so especially with our time being limited and with our
resources being limited, when it came to that it was like “eh, we’d rather get this person, which is
a battle that we can win, than this other one.... I could see how getting the former president to
talk to us would have been a year in negotiation by itself.... I’d be fascinated by what he said,
but do you think he would come in and say anything groundbreaking or just the same kinda thing
we’ve heard? So, at some point you don’t need to hear 50 people say the same thing.” Ex. 8 at
Nos. 1, 5.
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Amendment, which he reportedly did more than 400 times when he sat for a deposition last

summer with the New York Attorney General’s office.” Ex. 8 at No. 11.

Most concerning, the grand jurors spoke about the inferences which they drew from
witnesses’ invocations of the Fifth Amendment.?* The foreperson described prosecutors
engaging in what she came to think of as a “show and tell” process when witnesses refused to
answer almost every question and stated, “the scratching of pens on paper could be heard as
jurors tallied how many times the person invoked the Fifth Amendment.” Id. at No. 1. Moreover,
when a witness invoked the Fifth, “a prosecutor would play videos of speeches, TV interviews or
testimbny the witness had given elsewhere.” Id. at No. 11. The juror’s observation indicates the
lack of respect for the Fifth Amendment shown by the FCDA”s office: “I don’t know if it was
like cruelty, but they’re like, if you’re going to take the Fifth, we’re going to watch you.” /d. The

fact that the juror had to question whether the prosecutor was acting cruelly speaks for itself.

As a continued display of the FCDA’s failed understanding of the Fifth Amendment, the
grand jurors recalled that the FCDA’s office “repeatedly” told the grand jurors that they “should
not perceive someone invoking his or her Fifth Amendment right against self-incrimination as an
admission of guilt.” In reality, a witnesses’ assertion of the Fifth Amendment has nothing to do
with guilt. As a refresher, the Fifth Amendment states, in relevant part: “No person . . . shall be
compelled in any criminal case to be a witness against himself.” U.S. Const. Amend. V. The
instruction given to the grand jurors, that the invocation was not an admission of guilt, was
insufficient on its face. See Barnes v. State, 335 Ga. App. 709 (2016) (precisely forbidding jurors

from drawing any inferences from a witness’s invocation of the Fifth Amendment). The pattern

35 She continuously says “we.” Ex. 8.
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and practice of the FCDA’s office of forcing witnesses, after invoking the Fifth, to continue to
testify while showing videos of them from outside sources violates all notions of the Fifth
Amendment privilege.3® As stated in Barnes, “too many, even those who should be better
advised, view this privilege as a shelter for wrongdoers. They too readily assume that those who

invoke it are guilty of a crime.”

The foreperson, armed with an improper education of the Fifth Amendment, as provided
by the FCDA, shared some specific observations in her Fifth Amendment analysis. She said of
former chief of staff Mark Meadows, “Mr. Meadows didn’t share very much at all and was not
very willing to speak on much of anything” and “I asked if he had Twitter, and he pled the
Fifth.” Id. at Nos. 6, 8. In contrast, she felt that Rudy Giuliani “genuinely seemed to consider
whether it was merited before declining to answer.” Id. at No. 1. Senator Lindsay Graham,
despite challenging his subpoena, struck her as honest, forthcoming, and very willing to have a
conversation. /d. at No. 6. Since the Supervising Judge declared this to be a criminal SPGJ, as
previously stated, it was improper for a grand juror to draw any inferences from a witness
invoking his rights under the Fifth Amendment. See Barnes, 335 Ga. App. 709 (2016). Not only
did this SPGJ arbitrarily draw inferences from witnesses’ invocation of the Fifth Amendment,
but the foreperson then reiterated those negative inferences through the megaphone of the medi;a,

thereby tainting any future grand jury.

3¢ The foreperson described prosecutors, in response to witnesses invoking the Fifth, engaging in
what she came to think of as a “show and tell” process where they would show videos of that

" witness, periodically asking him or her to confirm certain things, and “the scratching of pens on
paper could be heard as jurors tallied how many times the person invoked the Fifth
Amendment.” Ex. 8 at No. 1. “When people would take the Fifth over and over, we could kind
of go, ugh” one juror said. “Not because we’re like, oh my gosh you’re guilty, whatever. It was
like we’re going to be here all day.” Ex. 8 at No. 11.
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The grand jurors’ comments reveal a grand jury that relied upon improper outside sources
and illegally drawn inferences in directing the course of their investigation and rendering their
ultimate decision. Throughout the foreperson’s media tour, and the subsequent statements of
- additional grand jurors, it became apparent that this grand jury was improperly supervised or,
worse, improperly instructed from the outset. The public cannot have faith in the impartiality of
this constitutionally unsound investigation. The results of this tainted investigation included in
the final report will negatively impact the due process rights of the named individuals, and the

report must be suppressed as it violates the principles of fundamental fairness.

VI. THE SUPERVISING JUDGE VIOLATED THE RIGHTS OF PARTIES
IMPACTED BY THIS INVESTIGATION.

Compounding the various harms already inflicted upon the SPGJ, the Supervising Judge
made improper comments — both to the press and in court - regarding the investigation.?’
Additionally, during the course of the SPGJ investigation, the Supervising Judge indicated bias
on more than one occasion by making prejudicial comments.3® More specifically, he made
improper remarks impacting the Fifth Amendment rights of the accused. As argued above, this

behavior affected the substantive rights of witnesses and non-witnesses alike, including President

Trump.

37 The supervising judge provided interviews to the Atlanta Journal Constitution, the Associated
Press, 11 Alive, CNN, Yahoo! News, and ABC News. See Ex. 9.

38 In speaking about the electors, the Supervising Judge stated, “we’re not going to get into
whether they should be surprised or not that they have become the subject of negative attention
based on the decisions they made.” Ex. 12 at 20.
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A. The Supervising Judge Made Prejudicial Statements Regarding Witnesses’

Invocation of the Fifth Amendment.

On July 21, 2022, the Supervising Judge heard argument from counsel for the Georgia
electors who sought to quash their subpoenas. In doing so, counsel argued the electors should not
be required to appear before the SPGJ in order to assert their Fifth Amendment rights. In
response, the Supervising Judge replied, “but if they did nothing wrong, why aren’t they talking
to the grand jury?” Ex. 12 at 27. Counsel for the electors further argued that, because the
allegations against them related to signing certificates, questions about their name could
conceivably warrant a Fifth Amendment assertion. In response, the Supervising Judge stated,
“That may be something that the Grand Jury may want to know, that this person won’t even give
her name under oath. That could be instructive to what the Grand Jury is doing but they wouldn’t
know if they never met the person.” Id. at 28. His statements were made in open-court and
streamed live on YouTube to the public.’® As the Supreme Court held in Ohio v. Reiner, 532

U.S. 17, 20 (2001):

[W]e have emphasized that one of the Fifth Amendment's "basic functions ... is to protect
innocent men ... 'who otherwise might be ensnared by ambiguous circumstances." In
Grunewald, we recognized that truthful responses of an innocent witness, as well as those
of a wrongdoer, may provide the government with incriminating evidence from the
speaker's own mouth.

Id. (quoting Grunewald v. United States, 353 U. S. 391, 421-422 (1957) (quoting
Slochower v. Board of Higher Ed. of New York City, 350 U. S. 551, 557-558 (1956))
(emphasis in original).

The court may not suggest that a witness invoking their Fifth Amendment right is evidence of

guilt. Griffin v. California, 380 U.S. 609 (1965); see also Carter v. Ky., 450 U.S. 288 (1981)

3% Judge Robert McBurney, YOUTUBE (July 25, 2022),
https://www.youtube.com/@judgerobertmcburney7938/streams
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(“The penalty imposed upon a defendant for the exercise of his constitutional privilege not to
testify is severe when there is an adverse comment on his silence.”). Yet the Supervising Judge
publicly condemned witnesses who chose to invoke their Fifth Amendment privilege, and the
comments were livestreamed to his YouTube channel for the world, including the special
purpose grand jurors and any future jurors, to see. As discussed in Section V, supra, we now
know the grand jurors were carefully watching the news as well as following the legal challenges
filed by witnesses. Ex. 7. We also know they made impermissible inferences based on the

invocation of the Fifth Amendment by various witnesses. /d.

The Supervising Judge’s improper remarks to the jurors regarding witnesses’ invocation
of the Fifth Amendment violated the rights of those witnesses as well as all parties impacted by
this investigation, including Movant. The Supervising ‘Judge’s Fifth Amendment commentary,
combined with the FCDA’s Office’s ill-informed understanding and edification to the jurors of
the Fifth Amendment, see supra Section V, evidences a flawed process. Accordingly, any
evidence obtained by this SPGJ, in violation of the rights of witnesses and non-parties alike,

must be quashed. See Wong Sun v. United States, 371 U.S. 471 (1963).

VII. CONCLUSION

As it relates to this investigation, Fulton County, Georgia has become a topic of
conversation across the United States and internationally. The whole world has watched the
process of the SPGJ unfold and what they have witnessed was a process that was confusing,
flawed and, at-times, blatantly unconstitutional. Given the scrutiny and the gravity of the
investigation and those individuals involved—namely, the movant President Donald J. Trump,
this process should have been handled correctly, fairly, and with deference to the law and the

highest ethical standards. Instead, the SPGJ involved a constant lack of clarity as to the law,
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inconsistent applications of basic constitutional protections for individuals brought before it, and
a prosecutor’s office that was found to have an actual conflict yet continued to pursue the
investigation. These collective actions violated all notions of fundamental fairness and due
process, Movant suffered an injury-in-fact, and the compounding result is one that the court
cannot ignore. The errors and flaws detailed above are fatal to the report and recommendations

made by the SPGJ as fruit of the poisonous tree.
WHEREFORE, Movant President Donald J. Trump respectfully requests that:

(1) The report of the SPGJ is quashed and expunged from the record,

(2) All evidence derived from the SPGJ is suppressed as unconstitutionally derived and
any prosecuting body be prevented from its use; and

(3) The FCDA'’s Office be disqualified from any further investigation and/or prosecution

of this matter or any related matter derived from their use of the SPGJ.

The Movant further respectfully requests that this motion be heard by the Chief Judge (or
other duly assigned judge separate from the Supervising Judge), and that he be granted a hearing

on the merits.

Respectfully submitted this 20" day of March, 2023.

L. LITTLE D WF LING
ittle Law, LLC Fm g Law Fn’m
eria Pkwy SE, Suite 1920 3575 Piedmont Rd E uite 1010

Atlant, GA 30339 Atlanta, GA 30305
Tel: (404) 947-7778 Tel: (404) 460-4500
Georgia Bar 141596 Georgia Bar 260425

Counsel for President Donald J. Trump Counsel for President Donald J. Trump
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Findling Law Fi
3575 Pt d NE, Suite 1010

Atlanta, GA 30305
Tel: (404) 460 - 4500
Georgia Bar 672798

Counsel for President Donald J. Trump
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IN THE SUPERIOR COURT OF FULTON COUNTY

STATE OF GEORGIA
IN RE: SPECIAL PURPOSE ) Case No.: 2022-EX-000024
GRAND JURY )
)
) Hearing Requested
)
CERTIFICATE OF SERVICE

Undersigned counsel hereby confirms that it served the above and foregoing Motion to
Quash the Special Purpose Grand Jury Report, to Preclude the Use of Any Evidence Derived
Therefrom, and To Recuse the Fulton County District Attorney’s Office via email and U.S
Postage to:

District Attorney Fani Willis

Fulton County Justice Center

Office of the District Attorney

136 Pryor St. SW, Third Floor

Atlanta, Ga 30303

Email: Fani.WillisDA@fultoncountyga.gov

This 20%\day of March, 202

DKEW BINDILING

Findling Law Rirm

3575 Piedmont > Suite 1010
Atlanta, GA 30305

Tel: (404) 460 - 4500
drew@thefindlingfirm.com
Georgia Bar 260425

Counsel for President Donald J. Trump



Exhibit 1

January 24, 2021 Order Approving Request

for Special Purpose Grand Jury, In re 2 May

2022 Special Purpose Grand Jury, Case NO.
2022-EX-000024 (Fulton Co. Sup. Court).



IN THE SUPERIOR COURT OF FULTON COUNTY
ATLANTA JUDICIAL CIRCUIT ,

STATE OF GEORGIA rQQ;&‘(‘fX DOLD 9‘%

7F|LED IN OFFICE

IN RE: REQUEST FOR

SPECIAL PURPOSE
GRAND JURY , ( FULTON GO INTY. IR
ORDER APPROVING REQUEST FOR SPECIAL PURPOSE U

GRAND JURY PURSUANT TO O.C.G.A. §15-12-100, et seq.

The District Attorney for the Atlanta Judicial Circuit submitted to the judges of the
Superior Court of Fulton County a request to impanel a special purpose jury for the purposes set
forth in that request. This request was considered and approved by a majority of the total
number of the judges of this Court, as required by O.C.G.A. §15-12-100(b).

IT IS THEREFORE ORDERED that a special purpose grand jury be drawn and
impaneled to serve as provided in O.C.G.A. § 15-12-62.1, 15-12—67-, and 15-12-100, to
commence on May 2, 2022, and continuing for a period not to exceed 12 months. Such period
shall not include any time periods when the supervising judge determines that the special
purpose grand jury cannot meet for safety or other reasons, or any time periods when normal
court operations are suspended by order of the Supreme Court of Georgia or the Chief Judge of
the Superior Court. The special purpose grand jury shall be authorized to investigate any and all
facts and circumstances relating directly or indirectly to alleged violations of the laws of the
State of Georgia, as set forth in the request of the District Attorney referenced herein above.

Pursuant to O.C.G.A. § 15-12-101(a), the Honorable Robert C. 1. McBurney is hereby
assigned to supervise and assist the special purpose grand jury, and shall charge said special

purpose grand jury and receive its reports as provided by law.



This authorization shall iﬁclude the investigation of any overt acts or predicate acts
relating to the subject of the special purpose grand jury’s investigative purpose. The special
purpose grand jury, when making its presentmerits and reports, pursuant to O.C.G.A. §§ 15-12-
71 and 15-12-101, may make recommendations concerning criminal prosecution as it shall see
fit. Furthermore, the provisions of O.C.G.A. § 15-12-83 shall apply.

This Court also notes that the appointment of a special purpose grand jury will permit the
time, efforts, and attention of the regular grand jury(ies) impaneled in this Circuit to continue to
be devoted to the consideration of the backlog of criminal matters that has accumulated as a
result of the COVID-19 Pandemic.

1T IS FURTHER OR RED that this Order shall be filed in the Office of the Clerk of

CHRISTOPHER S. BRASHER;€MIEF JUDGE
Superior Court of Fulton County
Atlanta Judicial Circuit
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January 20, 2021 Letter Requesting Special
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OFFICE OF THE FULTON COUNTY DISTRICT ATTORNEY
ATLANTA JUDICIAL CIRCUIT
136 PRYOR STREET SW, 3RD FLOOR
B} . ATLANTA, GEORGIA 3030
Tooni f()/{///{‘) ORGIA 30303 TELEPHONE 404-612-4639

District Attorney

2L0L2-EX-DDODI"]

The Honorable Christopher S. Brasher

Chief Judge, Fulton County Superior Court FILED IN OFFIGE

Fulton County Courthouse N 0 L ":

185 Central Avenue SW, Suite T-8905 /\ﬁ é?J 2\ _,/

Atlanta, Georgia 30303 DEPUTY CLLL.R\'STJPERIO SR COURT
FULTON COUNTY, GA

January 20, 2022
Dear Chief Judge Brasher:

I hope this letter finds you well and in good spirits. Please be advised that the District Attorney’s
Office has received information indicating a reasonable probability that the State of Georgia’s

- administration of elections in 2020, including the State’s election of the President of the United
States, was subject to possible criminal disruptions. Our office has also learned that individuals
associated with these disruptions have contacted other agencies empowered to investigate this
matter, including the Georgia Secretary of State, the Georgia Attorney General, and the United
States Attorney’s Office for the Northern District of Georgia, leaving this office as the sole
agency with jurisdiction that is not a potential witness to conduct related to the matter. As a
result, our office has opened an investigation into any coordinated attempts to unlawfully alter
the outcome of the 2020 elections in this state.

We have made efforts to interview multiple witnesses and gather evidence, and a significant
number of witnesses and prospective witnesses have refused to cooperate with the investigation
absent a subpoena requiring their testimony. By way of example, Georgia Secretary of State
Brad Raffensperger, an essential witness to the investigation, has indicated that he will not
participate in an interview or otherwise offer evidence until he is presented with a subpoena by
my office. Please see Exhibit A, attached to this letter.

Therefore, I am hereby requesting, as the elected District Attorney for Fulton County, pursuant
to O.C.G.A. § 15-12-100 et. seq., that a special purpose grand jury be impaneled for the purpose
of investigating the facts and circumstances relating directly or indirectly to possible attempts to
disrupt the lawful administration of the 2020 elections in the State of Georgia. Specifically, a
special purpose grand jury, which will not have the authority to return an indictment but may
make recommendations concerning criminal prosecution as it shall see fit, is needed for three
reasons: first, a special purpose grand jury can be impaneled by the Court for any time period
required in order to accomplish its investigation, which will likely exceed a normal grand jury



term; second, the special purpose grand jury would be empowered to review this matter and this
matter only, with an investigatory focus appropriate to the complexity of the facts and
circumstances involved; and third, the sitting grand jury would not be required to attempt to
address this matter in addition to their normal duties.

Additionally, I am requesting that, pursuant to O.C.G.A. § 15-12-101, a Fulton County Superior
Court Judge be assigned to assist and supervise the special purpose grand jury in carrying out its
investigation and duties.

Thave attached a proposed order impaneling the special purpose grand jury for the consideration
of the Court.

\iespectful s M
istrict Attorney, Atlanta Judicial Circuit
Exhibit A: Transcript of October 31, 2021 episode of Meef the Press on NBC News at 26:04

(video archived at https://www.youtube.com/watch?v=B71cBRPgtok)
Exhibit B: Proposed Order

ce:
The Honorable Kimberly M. Esmond Adams
The Honorable Jane C. Barwick

The Honorable Rachelle Carnesdale

The Honorable Thomas A. Cox, Jr.

The Honorable Eric Dunaway

The Honorable Charles M. Eaton, Jr.

The Honorable Belinda E. Edwards

The Honorable Kelly Lee Ellerbe

The Honorable Kevin M. Farmer

The Honorable Ural Glanville

The Honorable Shakura L. Ingram

The Honorable Rachel R. Krause

The Honorable Melynee Lefiridge

The Honorable Robert C.I. McBurney

The Honorable Henry M. Newkirk

The Honorable Emily K. Richardson

The Honorable Craig L. Schwall, Sr.

The Honorable Paige Reese Whitaker

The Honorable Shermela J. Williams

Fulton County Clerk of Superior Court Cathelene “Tina” Robinson
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BRAD RAFFENSPERGER:

Well, there's nothing to recalculate because if you look at the numbers, the numbers are the
numbers. And so you can slice that, dice that any way you want. But at the end of the day,
President Trump came up 11,800 votes short. And I had the numbers. Here are the real facts,
though, 28,000 Georgians did not vote for anyone for president of the United States of America
in Georgia. They skipped. They didn't vote for Biden. They didn't vote for President Trump. They
didn't vote for the libertarian Jo Jorgesen. They just left it blank. And Senator David Perdue got
20,000 more votes in the metropolitan areas of the met-- of metropolitan Atlanta and Athens.
And that really tells the big story of why President Trump did not carry the state of Georgia.

CHUCK TODD:

The Fulton County district attorney has been investigating whether the president did break any
laws in that phone call to you. Have you - I know you've turned over documents and various
things. Have you been interviewed by investigators? You hadn't the last time we talked. Have you
since?

BRAD RAFFENSPERGER:

No, I haven't been. I think she's busy with other matters. She has an awful lot of other cases that
she inherited. But we fully complied, sent all the documents that we had, and she actually talked
to some of our staff members. So if she wants to interview me, there's a process for that and I

will gladly participate in that because I want to make sure that I follow the law, follow the
Constitution. And when you get a grand jury summeons, you respond to it.

CHUCK TODD:
You believe this investigation is totally -- is very legitimate by the D.A.?
BRAD RAFFENSPERGER:

Well, I'm an engineer, not a lawyer. And so I'l let her follow that process and let her bring it
before the people.

CHUCK TODD:

You said that you wouldn't have released the phone call had President Trump not tweeted.
That's a little bit disconcerting to some. Here he was asking you to break the law. But you
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IN THE SUPERIOR COURT OF FULTON COUNTY
STATE OF GEORGIA

INRE:
SPECIAL PURPOSE GRAND JURY

ORDER IMPANELING SPECIAL PURPOSE GRAND JURY

PURSUANT TO O.C.G.A. § 15-12-100, ET SEQ.

Pursuant to the request of the District Attorney for the Atlanta Judicial Circuit to the Judges
of the Superior Court of Fulton County to impanel a Special Purpose Grand Jury under the
provisions of O.C.G.A. § 15-12-100 et seq., for the purpose of investigating the facts and
circumstances surrounding potential disruptions to the lawful administration of the 2020 elections
in the State of Georgia, including the election of the President of the United States; and

This matter having been discussed,‘considered, and approved by the Judges of this Court
at the regularly scheduled DATE meeting;

IT IS ORDERED that a Special Purpose Grand Jury be drawn and serve as provided in
0.C.G.A. §§ 15-12-62.1, 15-12-67, and 15-12-100 et. seq., by and under the supervision of the
Honorable NAME, to commence serving on May 2, 2022, not to exceed 12 months under this
Order, excluding any time periods when the supervising judge determines that the Specia_l Purpose
Grand Jury cannot meet for safety or other reasons, or any time periods when normal court
operations are suspended by order of the Supreme Court of Georgia or the Chief Judge of the
Superior Court. The Special Purpose Grand Jury shall be authorized to investigate any and all facts
and circumstances relating directly or indirectly to alleged violations of the laws of the State of
Georgia intended to change, disrupt, or influence the administration or outcome of the 2020

General Election in Georgia and its subsequent runoff, during the period from January 20, 2017,



to the present day. This authorization shall include the investigation of any overt acts or predicate
acts relating to the subject of the Special Purpose Grand Jury’s investigative purpose. The Special
Purpose Grand Jury, when making its presentments and reports, pursuant to O.C.G.A. §§ 15-12-
71 and 15-12-101, may make recommendations concerning criminal ﬁrosecution as it shall see fit.
Furthermore, the provisions of 0.C.G.A. § 15-12-83 shall apply.

IT IS FURTHER ORDERED that this Order be filed in the Office of the Clerk of the
Superior Court of Fulton County, Georgia, and published in the newspaper of record. |

SO ORDERED, this DATE,

The Honorable Christopher S. Brasher
Chief Judge, Superior Court of Fulton County
Atlanta Judicial Circuit

PROPOSED ORDER PREPARED BY:
Fani T. Willis
District Attorney
Atlanta Judicial Circuit
Georgia State Bar No. 223955



Exhibit 3

Transcript of January 24, 2023 Special
Purpose Grand Jury Hearing before the
Honorable Robert C.I. McBurney, Atlanta,
Georgia, In re 2 May 2022 Special Purpose
Grand Jury, Case No. 2022-EX-000024
(Fulton Co. Sup. Court).



IN THE SUPERIOR COURT OF FULTON COUNTY

STATE OF GEORGIA

IN RE: 2 MAY SPECIAL )

PURPOSE GRAND JURY )

) 2022-EX-000024

TRANSCRIPT OF SPECIAL PURPOSE GRAND JURY HEARING
BEFORE THE HONORABLE ROBERT C.I. MCBURNEY
ON JANUARY 24, 2023, ATLANTA, GEORGIA
APPEARANCES:
ON BEHALF OF THE STATE:

*FANI WILLIAMS, ESQ.
ELECTED DISTRICT ATTORNEY

ADA FMCDONALD WAKEFORD, ESQ.
ADA WILL WOOTEN, ESQ.

ADA ADAM NEY, ESQ.

ADA NATHAN WADE, ESQ.

ON BEHALF OF THE MEDIA INTERVENOQRS':

THOMAS M. CLYDE, ESQ.

LESLI GAITHER, ESQ.

KAREN RIVERS, RMR, RPR, CCR-2575
OFFICIAL COURT REPORTER
FULTON COUNTY JUSTICE CENTER TOWER
185 CENTRAL AVENUE, S.W.
ATLANTA, GEORGIA 30303
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THE COQURT: So, Mr. Ney, if I could have
the appearance for the State.

MR. NEY: Adam Ney, your Honor.

THE COURT: And on behalf of the media
interveners?

MR. CLYDE: Your Honor, Tom Clyde and
Lesli Gaither.

THE COURT: Weicome both of you.

Mr. Clyde, will you be doing the primary
speaking for the Media Intervenors'. 1I'm happy to
have it spread out wherever, but if I have
questions for your side, should I just pose them
and you guys will flip a coin?

MR. CLYDE: I welcome just posing them,
and we'll flip a coin, but I anticipate I will be
doing the bulk of the argument.

THE COURT: Great. Mr. Ney just breathed
a side of relief.

Mr. Wade, who will be answering questions
if I've got any for the District Attorney's Office.

MR. WADE: So, Judge, here for the State
is myself, Nathan Wade. Donald Wakeford is here as
well as well as Adam Ney and Will Wooten. Madam
District Attorney will be making an appearance as

well, Judge. But, for the bulk of the argument we
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anticipate it will be Donald Wakeford.

THE COURT: Great. Well, welcome all of

you.

So, we're here to discuss whether the

final report that the special purpose grand jury

that was created, if you will, by
Brasher's order from January 24th
that was empaneled in May of last

their final report should be made

Chief Judge
of last year and
year. Whether

public, in part,

in whole or 1f it should remain where it is, which

right now is solely in the District Attorney's

custody. So everyone is clear, I

the District Attorney the copy of

hand delivered to

the final report

soon after it was available, and my colleagues have

voted that the special purpose grand jury had

completed its work and should be dissolved., And

that's the one copy I'm aware of that is in

circulation within the District Attorney's span of

control. But the question has come up as to

whether it should be shared more broadly. The

special purpose grand jury voted pursuant to

0.C.G.A. 15-12-80 to have the report made public.

We need to work through the consequences, if any,

of that vote. We need to talk about whether this

final report is the equivalent of

a general
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presentment, if those terms really even make a
difference, and we need to talk a little bit about
how the final report might be viewed as what the
courts have referred to as court records, which
enjoy a presumption of public access, or if this
final report is somehow something different. And
I'll note going in that there are precious and few
cases in Georgia dealing with special purpose grand
jury's because they are few and far between. But
there are some, and they provide some guidance as
to what can happen with a final report from a
special purpose grand jury. I think there is
precedent for their final reports being disclosed.
I'm holding one in my hand. It was one of the
exhibits to the media intervenors' brief, so it's
been done before. That doesn't mean that that was
the right thing to do. It also doesn't mean that
that special purpose grand jury was sufficiently
similar to this one. That this one's report ought
to be treated the same way. I just want to be
thoughtful about it because there's clearly great
interest in the work that the special purpose grand
jury completed, and we need to be responsive to
what may be competing concerns of the investigative

interests of the District Attorney's Office and the
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public's interest in understanding what its
colleagues, the members of the special purpose
grand jury did after they heard the evidence that
was presented to them.

So, Mr. Wakeford, I'm happy, i1f there's
something you want to say up front, but otherwise,
I've got questions that I'd love to get a DA's
Office prospective on to help me frame this, gnd
then I have similarly for Mr. Clyde and Ms. Gaither
some questions.

MS. WILLIS: May I address the Court?

THE COURT: You may.

MS. WILLIS: Fani Willis, the Elected
District Attorney for Fulton County, on behalf of
the citizens and the state.

I believe that Mr. Wakeford will give you
some of the answers that you have required. But
just as an overview -- first of all, the thought
that this is a presentment grand jury, you and I
both know it's really kind of a nonsensical
question.

THE COURT: So, be thoughtful as you work
through this. Because don't lump me with you as to
who thinks what is nonsensical and what's not. So

you tell me what you think, and then I will let you
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know later on what I think.

MS. WILLIS: Fair enough.

THE COURT: Excellent.

MS. WILLIS: Back in May of last year,
the Honorable Chief Brasher swore in 26 members of
the public to create a special purpose grand Jjury.
Their entire function was to be an investigative
tool. And we are very very thankful to those
citizens. As you and I both know, they gave up a
great deal of their time. Hopefully, you and I can
agree on that.

THE COURT: We do.

MS. WILLIS: And heard from 75 witnesses,
saw countless exhibits, but all for the purpose of
investigation. At this point, reaching back to
prior experience of both myself and I'm going to
say you again, because I know your history is that
you've been a prosecutor. Often when a prosecutor
is in a trial courtroom they find themselves in
this position of not only protecting the rights of
the victims, witness and the community, but making
sure that Defendant's rights are protected, too.
Rights sometimes is a very selfish interest; you
don't want the case overturned. And so as the

prosecutor we stand in that position of protecting
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everyone in the courtroém's rights. Having been
one of very few people that ha&e had the
opportunity to read that report, you being the
other one, I think we can assume that fact is also
true. In this case, the State's understands the
media inquiry and the world interests. But we have
to be mindful of protecting future defendant's
rights. And so what the State does not want to see
happen, and don't think that there's anyway the
Court would be able to guarantee, is that i1f that
report was released there somehow could be
arguments made that it impacts the right for later
individuals, (multiple) to get a fair trial, to
have a fair hearing, to be able to be tried in this
jurisdiction. The list can go on and on. And so
representing the state of Georgia and these
citizens, I know we have this common interest, we
want to make sure everyone is treated fairly, and
we think for future defendants to be treated fairly
it's not appropriate at this time to have this
report released. I, as the elected District
Attorney, have made several commitments to the
public understanding, the public interest around
this case. The first was before you were assigned

to this case. I said by June of that year I would
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make a decision as to whether we would ask for a
special purpose grand jury. In fact, I did so in
May, which is why they were ruled on in May. I
then asked for a special purpose grand jury to last
for a year, but made certain commitments by the end
of such year, meaning last year 2022, the special
purpose Grand Jury's work would end. At this time,
in the interest of justice and the rights of not
the state but others, we are asking that the report
not be released. Because you haven't seen that
report, decisions are imminent.

THE COURT: All right. Thank you. And I
didn't mean to skip over you DA Willis. Mr. Wade
had mentioned that you would be appearing at some
point, but that Mr. Wakeford would be primary
spokesperson. So, I wasn't sure if the way in
which you all were going to present, but thank you
for sharing those overview comments.

Mr. Wakeford?

MR. WAKEFORD: Good morning, Judge.

THE COURT: Or afternoon. How are you
doing?

MR. WAKEFORD: I'm just fine, Judge.

THE COURT: Good.

MR. WAKEFORD: So I understand, your Honor
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-—- I have a question for your Honor first, and then
I understand that your Honor has questions for me.
If you'll indulge me?

THE COURT: I will. Maybe.

MR. WAKEFORD: Sure. That's your
prerogative, Judge.

Your order actually calling for this
hearing made mention of a certification from the
grand jury that they asked that their report be
published under O0.C.G.A. 15-12-80. To my knowledge
standing here, I also -- I don't want to make
comments about the contents of a report whose
confidentiality is the subject of this hearing.

THE COURT: Sure.

MR. WAKEFORD: But I'm prepared to say
that a mention of 15-12-80 is not in the report.

THE COURT: Sure.

MR. WAKEFORD: So I'm asking your Honor
what the source of the certification mentioned in
your order 1is.

THE COURT: The grand jurors. So, 1it's
not -- you're correct, it's not in the report. It
is something that they did after they completed
their work.

MR. WAKEFORD: Okay. All right. Thank
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you, your Honor. That was not one thing I was not
able to ascertain.

THE COURT: Sure. You didn't miss
anything nor was I reading between the lines or
there's a footnote that was omitted.

MR. WAKEFORD: Okay. And I understand
your Honor has questions for me. I'm fully
prepared to engage in a dialogue if that's the way
you would prefer to proceed.

THE COURT: Well, let me ask some
threshold questions because that may help focus the
dialogue and also focus the dialogue with Mr. Clyde
and Ms. Gaither. I'm trying to understand the
basis for the request for nondisclosure, and I'm
approaching it from a number of angles. One is the
fairly limited scope of secrecy of grand jury work
in Georgia, and with that I'm particularly
influenced by the Olsen case where the Supreme
Court made plain that their view of the statutory
framework for grand jury's is that really only
deliberations are secret. Secret isn't the only
touchstone here, but that's what's in the oath, is
that deliberations are kept secret. You, had you
been present for anything that happened in front of

the grand jury are not bound by any statute or oath
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to maintain secrecy about anything that happened.
None of the witnesses who appeared are bound by any
oath. Their ocath is simply to provide truthful
testimony. Not to then not disclose their
testimony to the media, their uncle or anything
like that. And grand jurors are bound by their
oath only not to discuss deliberations. So unless
we —-- and I believe it's a stretch. Unless we
somehow stretch to say their final report is their
deliberations then, I think, we're already outside
the statutory realm of what's secret. That doesn't
mean something should be disclosed just because
it's not secret as part of the grand jury. But
going into this my thinking was everything with the
grand jury is secret and there had to be an
exception. And in Georgia it seems like it's
almost the reverse. It's very different from
federal grand jury. And I know I asked you to
share some thoughts about how we're going to work
with the special grand jurors going forward. And
there are lessons to be drawn from federal practice
but are not driving our decisions. So talk me
through just first this question of secrecy and why
if that's one of the arguments you think that -- it

really doesn't matter what you want to do, Judge,

11
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it's secret statutorily the final repdrt. And then
we'll evolve to a court record or not or this
notion that in someways may be nonsensical that a
final report is equivalent to a presentment of the
special purpose grand jury.

MR. WAKEFORD: Okay. Yes, your Honor.

And let me say also, if there are questions -- I
would ask your Honor if there are questions at the
end of the hearing today that I feel that I can
request us to provide a written response or more
research on, I would simply ask for the opportunity
to do that.

THE COURT: Sure.

MR. WAKEFORD: So, in other words, that
the report is not -- a decision is not rendered and
the report is not released at 12:59 pm on today.

THE COURT: That's not how it will
happen. They'll be notice in case there's decisions
that want to be made after you understand what the
decision is.

MR. WAKEFORD: Understood. I also will
-- sorry for all the prefaces. I have to be a
little bit circumspect because I have to talk about
this report while attempting not to divulge the

contents of the report.

12



SO

(@]

(0.

N

’e)

(@3]

THE COURT: And I intend to do the same.
So none of my questions will be about -- wéll, what
about page six, if there's even a page six, if the
pages are numbered. That's not --I promise I won't
be trying to drag you into -- oh, but wait this
part here or tell me what part you think ought to
be redacted. That assumes that I would have
decided some part ought to be made public. I
haven't. We can keep it at the very high level, and
in why is it a secret.

MR. WAKEFORD: 1I'm glad to here that your
Honor. I just didn't want to try your patience 1if
I keep talking about the report could be rather
than what the report is. But, I'm glad you
understand the position that we're in.

THE COURT: And I think it helps Mr.
Clyde and Ms. Gaither are necessarily going to have
to approach it that way. They don't know what
color paper it was printed on. Is it double
spaced, and what's in it. By you and me having
exchanges at that level as well will make it easier
for the different prospective's to share their
views.

MR. WAKEFORD: Right. Okay. So, then

the question of secrecy, your Honor -- I would say
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that the special purpose grand jury's report in
these circumstances -- well, actually in all
circumstances. Special grand jury's are special.
We have learned that over the course of the past
year. As your Honor referred to at the outset of
this hearing, there is precious little litigation
on this topic.

THE COURT: They are special. I'm going
to pause you from time to time because If I don't
write my question down I need to ask it. There are
only two statutes about special purpose grand jury.
And one of them says, use all the other statutes
about grand jury's unless they somehow conflict. I
don't know how they conflict because there's so
little in 101 and 102. So, there are many things
we know because we look at all the statutory
framework for regular grand jury's. Same oath.

And that oath says your deliberations are secret.
Your oath wasn't different, i1f you took one. It
doesn't bind you in anyway. The witness's take the
same oath and they're not bound in any way by any
sense of secrecy. Yes, special purpose grand
jury's are different. They last longer. They
investigate in a different way. They cannot hand

down a bill of indictment or anything like that.
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But, in lots of ways their grand jury's. And so I
think that needs to guide our discussion. And a
regular grand jury per Olsen this is the pretty
narrow parameters of what's secret. Their
deliberations. You can't be in there for them.
Grand jurors can't discuss their deliberations.
But when they're done, here's our indictment, our
presentment, whatever it may be. And so I'm
analogizing, perhaps, mistakenly, and you can help
me work through that. When we slide over here it's
a special purpose grand jury. Those grand jurors
ought not talk about their deliberation, but when
we're done what pops out of the toaster. Instead
of an indictment is a final report. I don't see
how that's secret based on the statutory framework
in which we're working. Again, not dispositive.
But, you may be able to convince me it is secret
because of this case or that case. I know you
don't have a case, you would have sent it to me
long before, but I'm interested in your analysis.
MR. WAKEFORD: Thank you, Judge. I guess,
let's start up here then. And the first point to
be made is that special purpose grand jury's can be
empaneled at the explicit request of the District

Attorney, the prosecutor, which is, in fact, what
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happened in this case. It was empaneled with the
request that they investigate certain matters and
also be in power to provide charging
recommendations, if any, to the District Attorney’
who would then not be bound by those
recommendations but could be advised by them moving
forward.

THE COURT: Right. The special purpose
grand jury whose report is Exhibit C of the media
intervenors' filing, which was Dekalb, presided
over by Judge Scott, do you know -- I don't, that's
why I'm asking. Was that special purpose grand
Jury convened at the request of Robert James, who
would be Ms. Willis's counterpart at that time in
Dekalb County.

MR. WAKEFORD: I actually do not know the
answer to that question.

THE COURT: That would be an interesting

.question to answer.

MR. WAKEFORD: But I will endeavor to find
out, of course.

THE COURT: Me, too.

MR. WAKEFORD: But in this case
specifically, I think the specialness of special

purpose grand jury's in someways point to how
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individual they are. So, 1in that case that's a
fine example. The ambit of the authority for the
special purpose grand jury in that case was to look
into a civil investigation. That is not what this
case 1is about. This case, as we have litigated it
constantly, and.as your Honor had purpose to look
into constantly, has been a criminal investigation
at the request of the District Attorney. And the
report --

THE COURT: I'm going to pause you for a
second. Page six, pursuant to the relevant
statutes. On September 7, 2011, the District
Attorney —-- so Robert James --requested that a
special purpose grand jury be empaneled. Dekalb
Stone Mountain Judicial Circuit voted to approve.
Entered an order, and thus, was created that
special purpose grand jury. So structurally, it's
the same or similar. DA James said, I need a
special purpose grand jury to investigate
something. And as a result of their investigation
there was a report and it was published.

MR. WAKEFORD: Yes, your Honor. What I'm
saying is then in this case it was requested by the
District Attorney for the sole purpose of

conducting an investigation into possible criminal
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activity. And that the report, therefore, could
consist of several different types of information.
There could be a summary of what the grand jury
came to find out in the course of its
investigation. There could be a list of statutes
that the grand jury thinks might have been violated
by someone. There could be a list of individuals
with accompanying activities that the grand jury
believes could be-- could have broken the law. It
could even get more detailed than that. And so the
actual content of the report I think gives us some
guidance here as to how secret to perceive-- how
much respect to provide the secrecy of this report.
Because as your Honor knows ongoing criminal
investigations having different --a different
understanding as far as court records are concerned
in this case. And in fact, records that are part
of an ongoing investigation are not subject to
public scrutiny. When the District Attorney
requested that the special purpose grand jury
engage in this investigation and provide
recommendations if they saw fit, it was as part of
-—- at that time and at this time ongoing criminal
investigation. If that report contains information

it is for the use of the District Attorney per the
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empaneling order. If that report contains charging
recommendations that is certainly solely for the
use of the District Attorney, and I would argue
that under the law what the law tells us under
15-12-101, I believe, 1s that the only required
recipient of the special purpose grand jury's final
report 1s you as the supervising judge except in
this case where it was also the district attorney.
Because if -- whether there are recommendations or
not the District Attorney has to ascertain that.
So has to see the report. So I think that's a
lesson right there, in that the content of the
report and the nature of the empaneling order in a
specific special purpose grand jury can affect how
we view it under the law. And of course, I will
speak to court records and presentment versus
reports in greater detail. But I think that is an
indication of what we are operating under with
regard to the statutory language. The content of
the report should be the guide for this court as to
exercising its discretion and how to move forward
with respect to secrecy and publication.

THE COURT: But what -- I follow. But
what about the process makes it secret? I'm trying

to understand. We need to be guided by the
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statutes that are not there for optional
consideration and the deliberations are secret.
Are you saying this is deliberations or you're
saying you know what, judge, let's table the whole
secrecy thing. Because I don't think you can
stretch the statutes to say the report is secret,
but maybe this is where you want to go next. The
report is not a court record, so we don't get to
Uniform Superior Court Rule 21 analysis.

MR. WAKEFORD: That's exactly where I
would head next.

THE COURT: Okay. Let's go there.

MR. WAKEFORD: I would flip the question.
I would say in what respects is it secret is one
way in looking at it. And certainly, I'm sure that
my colleagues from the intervenors' would look at
it from that prospective. I think I have looked at
this question as what makes it subject to
publication. And there's nothing in 15-12-100 or
101 that indicates that there is any contemplation
of publication. Any special contemplation of
publication. And I know where your Honor's going.
Because 15-12-102 says that part one of the grand
jury code sections applies unless otherwise

indicated. But 15-12-80 which is with regard to
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publication applies only to general presentments.
And again, the content of a special purpose grand
jury report can contain elements of both a general
and a special presentment. Making it a third kind
of thing. A special purpose grand jury report it's
an isolated instance under the law.

THE COURT: But I want to --I think we
may be able to dispose of one term so we don't get
too confused. My understanding is that this concept
of special presentment has gone away. That
basically indictments and special presentments, one
in the same. We don't do special presentments
anymore. A grand jury can indict someone if they
are presented --first, if it's not a special
purpose grand Jjury. But in reviewing case law that
you've provided and that I'd received from the
media infervenors', I got the sense that we really
don't even use that term "special presentment"
anymore. You're welcome to. I dont know that--I
think it's going to cloud things a little bit. I
think in one corner you've got charging documents
which this body had no authority to present. And
we have a history. There's at least one Supreme
Court case dealing with a rogue special purpose

grand jury that this said not only do we think you
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should do this DA, but we've indicted him for you.
Thank you. That's a step you can't take. That's
the District Attorney's decision to make and then
ultimately a regular grand jury hearing the
evidence deciding whether there ought to be a true
bill.

MR. WAKEFORD: That was an court of
appeals decision.

THE COURT: Court of appeals. Either
way, it was out of Gwinnett County. That is not
what we're dealing with here. So I don't know that
we get into special presentment. Why is the final
report so distinct that it ought not to be treated
as a general presentment, and 15-12-80 ought to be
so narrowly read that it's only a general
presentment, whatever the heck a general
presentment is.

MR. WAKEFORD: That's sort of the problem
right there, your Honor. Is that -- first of all,
special presentments just to put that to bed, I
think the distinction is not only that they are
charging, but they make specific allegations of
wrong doing under the law. So there is a
possibility that the report can contain what is

essentially a special presentment within it because
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they were empowered to do precisely that. So I'm
coming back to this thing again. The content of
the report should guide their analysis. The
special purpose grand jury was authorized to return
a report that was in all but name took the form
after of a special presentment. That's something
they had been authorized to do. They were also
authorized -- I mean, it just says report. They
could have come back and just provided a summary of
what they heard everyday. Or they could have
provided a two page summary of what overall they
thought the picture -- the picture painted for them
was. That they are authorized to do any number of
these things. And the report can take any of those
forms. So a special purpose grand jury report as
we'll see can take the form of something akin to a
special presentment or to a general presentment or
have elements of either. And where 15-12-80
specifically says general presentments I don't
think that we can say it applies without gquestion
to a report issued by a special purpose grand jury.
Additionally, I would point your Honor to 15-12-71.
That is the duties of the grand jury statute.
There's something interesting within this statute

in a couple of instances. It was actually pointed
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out by the intervenors' in their submission to the

‘court. Which is that 15-12-80 is specifically

mentioned in 15-12-71 with regards to presentments.
What's interesting is that when it appears the
legislature has taken pains to point out that a
report or presentment provided as a result of a
civil investigation conducted by a regular grand
jury is subject to 15-12-80 also. They also later
say a decision by a grand jury not to pursue
charges or recommend charges against a peace
officer who has been accused of an unlawful use of
force is also subject to 15-12-80. That report or
presentment is. If they recommend that charges are
pursued, they can recommend it by either requesting
an indictment or special presentment. So, in these
other places the legislature has not assumed that
15-12-80 applies to any report that a grand Jjury is
empowered to produce. When they have to produce
these two reports as they are required to under the
law they have taken pains to say, oh, and 15-12-80
applies, and that is within part one of the grand
jury code sections. Part two, which says that
unless contradicted everything in part one applies.
There's just no mention of 15-12-80 in the special

purpose grand jury statutes.
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THE COURT: There's not. They don't
mention any other statute from that first part.
They simply say all of the first part is
incorporated insofar as it's not specifically in
conflict.

MR. WAKEFORD: And the other term --Well,
it's specifically in conflict, I would say the term
they use 1s report, it is not general presentment.
Now, I understand the position of the intervenors'.
We're not closing our eyes to their position that
come on, there's no distinction between a report
and a general presentment. I would refer you,
though, to where I began, which is that in this
situation the law has created a situation where
special purpose grand jury can return something
that is either special presentment, a general
presentment or has elements of both. And so it
just cannot be considered to not be in conflict
with 15-12-80, which says general only.

THE COURT: If it has elements of both
then are the general presentment elements
publishable at the special purpose grand jury's
direction but not the special presentment parts. I
want to move away from labels. They called that a

report. They could have written on there general
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presentment. I think you would still be arguing
what you're arguing. Even though they called it
general presentment, and thus literally under
15-12-80, the Court shall publish other than ultra
vires stuff that I am empowered to take out. They
called it a final report. I told them to call it a
final report. You asked for a final report so
that's why it says final report. But what if there
are —-- as you said, it can contain components of
both if there are things that call out at you as
general presentment then what do we do with
15-12-807

MR. WAKEFORD: Right. And at that point
if it's not something that could be considered
solely a general presentment then it's not a
general presentment under the law.

THE COURT: A hybrid presentment?

MR. WAKEFORD: Hybrid --it's a special
purpose grand jury report. We have a special
purpose grand jury statute that makes a special
grand jury that produces a report. These are
isolated under the law and therefore fall outside
of the general understanding in certain instances.
One thing that's also not in 15-12-100 or 101 is

that a special purpose grand jury cannot indict.
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So 15-12-102 says all the rest of the first part
applies. That doesn't say they can indict. So the
court of appeals in its wisdom has decided well
that means they can't indict. So just because
these two statutes are brief and you have the catch
all statute does not mean we are incorporating a
single component of part lrunless there is
something glaringly obvious. It actually takes a
little bit of -- a lot of analysis to look into
this. And I think were the choice of words 1is
report and where the report can take on this sort
of strange hybrid form that you cannot assume that
the general presentment as used in 15-12-80 applies
to a special purpose grand jury report. I think
the content of that report again is going to guide
this court's analysis as to how really to look at
that. And that ultimately if there is something
that isn't clearly a general presentment 15-12-80 I
cannot apply.

THE COURT: Okay.

MR. WAKEFORD: I also think that we can
reach to the conclusion there is a discretionary
aspect here, and that is something Madam DA was
actually speaking to. If there are recommendations

the District Attorney requested those. And if
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there are any in there or if there are not any in
there the District Attorney in its ongoing
investigation has to assess what has been provided
by the special purpose grand jury. This report was
issued 10 days ago. I'm not even —-

THE COURT: I don't remember when we had
our hand off, but it's recent.

MR. WAKEFORD: It's extremely recent.
There has been no opportunity whatsoever for this
office to incorporate anything in the document into
an ongoing investigation in a meaningful way, and
to make the ultimate decision that only the
District Attorney is empowered to make, which is
either there will be -- the investigation's over
and no charges will be pursued or the investigation
is over and charges will be pursued. And where the
express purpose of the report is to investigate a
set of circumstances and provide or not provide
recommendations to the District Attorney, we think
immediately releasing before the District Attorney
has even had an opportunity to address publicly
whether there will be charges or not, because there
has not been a meaningful enough amount of time to
assess it, 1s dangercus. It's dangerous to the

people who may or may not be named in the report

28



100

1

O

X

01

O

I

for various reasons. It's also a disservice to the
witnesses who came to the grand jury and spoke the
truth to the grand jury.

THE COURT: So, how do -- how does one
reconcile this prospective with the parallel highly
public proceedings with the January 6th commission?
Many of the same witnesses hopefully saying similar
things if they were asked the same question, but
that's not my business, and the commission actually
referring to the Department of Justice, you need to
look at these people for these things. Dangerous.
Pressure on the Department of Justice. They seem
to withstand that, and they're doing what they're
doing. Maybe they'll bring charges, maybe they
won't. Those were recommendations. I think they
were called referrals. But clearly congress, one
branch, doesn't tell the executive DOJ, another
branch, what to do. But there was nothing
clandestine, secret, tucked into a report that the
public didn't get to see about that process. And
that's different. That was not a special purpose
grand jury. But that is another situation that has
been ongoing that I think I need to assess and
reconcile with how it's happening here. Our

legislature‘didn't choose to have hearings like
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that, and so the way the District Attorney explored
it was through the one means she had, a special
purpose grand jury. Parts of it secret. Some of
it, maybe not. But this danger and impact balance
it against the fact that the January 6th commission
seem to do what it did and DOJ didn't have to shut
down after those referrals came.

MR. WAKEFORD: Well, first of all they
were looking at issues in a different light than
the special purpose grand jury was asked to look at
them. Obviously, Congress addresses the entire
nation. Special purpose grand jury is focusing on
Georgia and possible criminal activity within the
state of Georgia or the touches upon the state of
Georgia. Additionally, Congress doesn't have to
contend with 15-12-101 and 102. I'm not making
fun. We are traveling under the law here. So
Congress -- if there's danger created because they
are not bound similarly by concerns of grand jury
secrecy or traditional secrecy here or the -- I'll
put it this way. Congress was going to conduct
this investigation because Congress can conduct
investigations. That's something it 1s empowered
to do. It was not conducting an investigation at

the request of the Department of Justice to provide
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recommendations which would inform it's ongoing

investigation. That's what happened here. So to

THE COURT: But I guess the point I'm
making through that observation is --it's 21. I
don't know that you pointed to any law that says
the final report must not be disclosed. Reasons
for it. Policy reasons. But it may not, must not,
I don't think that's what statute or case law says.
So I think it's going to be a baiancing -—- and I
don't mean the balancing of Rule 21. We may get
there. I'm not saying that's where we are. But I
see nothing that says thou shalt not disclose. And
so many some of the very powerful policy arguments
that I've been hearing from you and from the
District Attorney we need to be thoughtful about
lots of stakeholders. And you and I both heard the
District Attorney whisper "dangerous,"” and then you
said "dangerous." And I was merely observing a
parallel process occurred in Washington DC and the
world kept spinning and referrals were made and DOJ
processed that and they're going to do what they're
doing. And clearly they didn't feel like, well, we
better do something right now because very publicly

the January 6th Commission referred certain charges
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against certain people. So, if an argument you're
making, the District Attorney's Office is making
whomever the person is. But that your office is
making is look it may be post indictment. It makes
all the sense in the world to disclose the report.
But before then you're hamstringing an
investigation. Maybe putting inordinate pressure
on someone. I get these things, but that doesn't
seem to have caused the wheels to fall off the DOJ
bus.

MR. WAKEFORD: Well, we don't know, your
Honor. We don't know because the DOJ operates in
such complete secrecy and their grand jury
proceedings are subject to much more powerful
secretive requirements. So we don't gquite know the
answer to that question. Additionally, Congress's
proceedings happened in public. They were
nationally televised. They had witnesses come and
testify to the entire nation. And then so when
they made recommendations it was based on
information that they were publicly releasing.
Sometimes live and in living colozr.

THE COURT: Understood. But 1f Fred
Jones was testifying up there and Fred Jones came

down here --I mean, that's the only point I'm
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making. Is that some of this -- well, we don't

know what happened in the grand jury insofar as

there's overlap. Maybe people do and things -- we
don't need to get into that. You've shared with me
your prospective on how-- I understand it. How

January 6th Commission was different and the fact
that they very publicly referred certain charges
against certain people to the Department of Justice
is sufficiently different that you don't think that
there should be a parallel drawn with the concerns
here.

MR. WAKEFORD: I would also add, your
Honor, that while by the necessity of the laws
governing serving subpoenas in different states
some of the witnesses have been made public. But
the public does not know who the witnesses were for
the special purpose grand jury.

THE COURT: That wasn't my point. I
agree. That wasn't my point at all. We heard 75.
We heard a number but not names. I was merely
observing that the public actually does know a fair
number, and some of those names overlapped with the
very public presentations to or refusal to share
thoughts and ideas and testimony with the January

6th Commission. We can move pass that.
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Talk to me about court record and Rule
21. Why is this not =-- you may have already
answered it because you were analogizing it, I
think, aptly to it's an investigative report. And
if a detective wrote a final report saying I
recommend this person be prosecuted for this
homicide, that is not something that the public has
traditionally enjoyed right of access unless and
until it's part of discovery or it's introduced as
an exhibit at trial.

MR. WAKEFORD: I think that is exactly
how to conceptualize the report at this time, your
Honor. I also want to highlight a point that you
sort of alluded to a couple of minutes ago, which
is that the time for this conversation really
should be after the District Attorney -- what to do
with the report. What is the nature of the public
or secret nature of the report should come after
the District Attorney has had an opportunity to
state I am not pursuing charges or I am pursuing
charges or even I have sought charges and here is
the indictment that has been true billed. At that
point, the relative stance, the status of everyone
involved will be much clearer, and we will have a

much better road map for how to handle secrecy or
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publication. So, I actually think that this entire
conversation would be better handled after that
decision is made, which the District Attorney began
by stating that when she has made assurances as to
time frame she has held up or exceeded those
assurances. But I will also want to point to
another thing. The statute regarding court records
is very specific in that ongoing criminal
investigations are not subject to public scrutiny.
There is no presumption of public access to those.
This we think cémmonsensically falls within those.

THE COURT: When you say the statute,
you're not referring to Rule 217

MR. WAKEFORD: I mean, Rule 21. In re:
Gwinnett County Grand Jury, which is cited, I
believe, by intervenors' in their submission
actually clarifies that with regard to the kinds of
civil investigations which regular grand jury's are
empowered to pursue, and which they can produce
reports or presentments as a result of, in which
the statute says specifically 15-12-80 applies to.
They say that the term court records as used in
USCR 21 encompasses only the presentments made by
the grand jury in open court at the conclusions of

the grand jury's investigation. There is a
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longstanding requirement for which documents must
be presented in open court, including special
presentments and indictments. Here, the report
under 15-12-71 had to be presented in open court
and actually already had been. That is not a
requirement under 15-12-100 or 101. The only
requirement for the final report is that it go to
you as the supervising judge, and then in this case
go to the jury District Attorney as recipient of
either a recommendation for charges or no
recommendation for charges. So, there is no open
court requirement for special purpose grand jury
reports. It's just not there. And the Gwinnett
County case points to the fact that the
presentments-- it's not that they're presentments,
it's that they're made in open court that makes
them a court record. You couple that with the
presumption that documents attached to an ongoing
criminal investigation are not subject to a
presumption of public scrutiny or access. And I
think it's clear that the report in this case is
not a court record as contemplated by Rule 21. I
think it's another indication that discretion and
the wise choice at this time is -- cannot be that

it's released at this time. And everything about
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the nature of this report indicates that it is
premature to make the report public at this time.
That I think is the strongest stance I will take
before your Honor today.

THE COURT: Okay. Let me throw a little
bit of a wrinkle at you. What would prevent a
special purpose grand juror from reaching out to
the media saying I'll tell you what's in the report
other than me telling them? But what would be the
basis for me telling them becéuse it's not
deliberation. So we can step back from
presentments and Rule 21 and all these things.
It's not deliberations. Maybe it's investigative.
It is investigative. Maybe it's disclosable, maybe
it's not. Maybe 1t's disclosable after the
investigation is done. That's the reason rule
you're proposing. But now I'm special purpose

grand jury member McBurney and I disagree with that

approach. I'm not going to tell you our
deliberation. I'm going to tell you how we came up
with what we came up with; why we did. I'm going

to tell you what several witnesses said because I
didn't like what they said or I really liked what
they said. Because their testimony isn't protected

in any way. Why could that not happen, or on what
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basis could I forbid it from happening so that
there could be contempt if it did happen?
MR. WAKEFORD: Because the report is the

necessary result of the deliberations of the grand

jury.

THE COURT: So is a jury verdict. So is
an indictment. So is a general presentment or a
special presentment. It's the synthesis of. 1It's

the end product of. But it's not the
deliberations. And that's where if we end where we
began our part of the conversation that's what

Olsen is all about. It's just the deliberation.

You can't be in there. I can't be in there while
they're deliberating. What goes into it, witness
testimony. You actually could have had five

assistant district attorneys in there even if only
one of them was asking a question. ©No harm, no
foul. Once they're done -- again, why is it not
something that is disclosable? And if they can
disclose it, why wouldn't it then just geﬁerally be
disclosable. And that's sort of the end of the
curve ball.

MR. WAKEFORD: Right.

THE COURT: You either hit it or miss it.

MR. WAKEFORD: All of the results that
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you've mentioned like an indictment or verdict,

there is a requirement under the law that those be

- made public which we're sort of --we're going

around in circles. There is no requirement that
the special purpose grand jury be made public.
There is not a requirement. And again, we're going
to come -- we're going to see that the intervenors'
will likely come from the angle there's nothing
that says it has to be secret. Well, we're saying
there's nothing that requires it to be public.

It's its own document. And your Honor could forbid
them from speaking about its contents because right
now it hasn't been published in open court. It's
not in the possession of anyone in the state of
Georgia or in the United States of America other
than briefly your Honor and the District Attorney,
who is engaging in an on going criminal
investigation. And so it hasn't been publicized.
It hasn't been released. There's nothing that
indicates a requirement that it be released, and
the only result of a grand juror talking about it
would be to shed light on the deliberations and
also in the bargain interfere with the ongoing
criminal investigation which their report was meant

to be a part of.
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THE COURT: So what odds do you give an
appeal of an order that I would enter forbidding
them from talking about the contents of the final
report? It gets appealed. Restrain of speech,
first amendment violation and special purpose grand
juror X just sends the Supreme Court or Court of
Appeals (Olsen). So how's that going to play out?
I appreciate I could do things to help maintain the
investigation and not get it prematurely derailed
by things that it ought not to have to deal with
until the time is right, and that's a decision that
the District Attorney and her team would make as to
when the time is right. That's an important
interest to uphold. You've got my full support of
that interest. But, I don't know. I need to think
through how that plays out. And if we have a grand
juror who says that's fascinating, you're not going
to release the report, but I'm going to talk. I
muzzle you. I suspect there'd be an appeal. I'm
not interested entering an order that we know is
DOA (dead on appeal).

MR. WAKEFORD: So, (1) your Honor,
respectfully. One thing I refuse to do is ever
handicaps odds of what the court of appeals will

and will not do.
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THE COURT: We do that all the time, and
we're always wrong. -

MR. WAKEFORD: You're right, your Honor.
What I'm saying is that the -- can I actually
confer with the District Attorney for one second?

THE COURT: Sure. Please. And you're
almost done.

(Pause in record for counsel to confer.)

(Record resumed.)

MR. WAKEFORD: So, there's two things I
wanted to highlight. And I appreciate you letting
me confer with Madam District Attorney.

THE COURT: Not a problem.

MR. WAKEFORD: The first is that our
position should not be understood to be a blanket
opposition to release of the report forever and
until the end of time.

THE COURT: I have not, not heard that
once. I have heard, I think, a reasoned approach
of not now and here's why. Likely later and here's
why. I haven't heard forever, bottle it up. So,
that's not my take away from what you've been
saying.

MR. WAKEFORD: But to your question what

will a future appellate court do? I think that's
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an extremely relevant fact is that this is not

opposition that is intended to go to March to the

"end of time and prevent public disclosure of what's

in this report forever. That's not the position.
It is simply saying that now is not the time, and
that your Honor has the power to pursue that.

THE COURT: It's like a temporary
sealing. We're going to seal this to include seal
the mouths of some the people until --and that may
put some additional pressure onto reach a finish
line sooner, but it's not the same pressure that
what's actually in the report. And if it says
certain things that complicates and maybe
compromises a more thoughtful approach to charging
decisions.

MR. WAKEFORD: I think that there is a
clear time to have this conversation when we have a
much better idea of how to proceed, and it is after
the District Attorney has announced either we will
not be pursuing charges or we will or --and here
they are. That I think is really what I'm saying.
But additionally, there are other constitutional
rights that are impacted. And those are the rights
of anyone who is possibly named in the report.

THE COURT: So I'm going to ask the media
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intervenors' about that. But I guess we can end
with that. So let's say that your special purpose
grand juror X says, you know what, Oscar the Grouch
should be indicted. And we talked about it. And
my gosh, Oscar the Grouch should be indicted for
treason-- if that's a state crime-- for inciting a
riot based on what happened here in Georgia.
What's Oscar the Grouch --who's he suing? What
constitutional rights is he going to be invoking to
say, wait a minute, I can't believe someone said
that. And of course the someone isn't the District
Attorney. It's not you. It's either in the report
because it's published or it's coming from someone
who is not bound by any oath of secrecy to not talk
about witness testimony or the final decision of
the special purpose grand jury. Because the DA
brought this up as well. I get it in part, but I'm
-—- crystalize it for me. So what does Oscar the
Grouch do? He hires a lawyer and that lawyer has
conference -- a press conference to say we're
outraged. We'll prove our innocence even though we
don't have to prove anything because we're innocent
until proven guilty.

MR. WAKEFORD: Well, we know that the

cases exist which your Honor actually refer to in

43



X

1

IO

).

your order where there were discussions of public
officials seeking expungement of statements made by
grand jury's that were different in color than a
special presentment or an indictment. So, I guess
the simplest answer to this question is I'm not
totally sure, but-we can avoid that question
entirely by not publicizing the report until after
the District Attorney has made --

THE COURT: Why tangle with it if you
don't have to.

MR. WAKEFORD: Exactly. There's just no
reason when the report is sure to be eventually
disclosed because the District Attorney is not
going to forever oppose it. There is no reason to
contemplate the release until there has been a
public decision made by the District Attorney of
the three options I have mentioned many times.
We're not pursuing anything. We plan to pursue
something or we have pursued it and here is a bill
of indictment. At that point we have a much better
idea of -- we don't have to worry about statements
made about individuals because they will either not
be any and we have a better idea of what to do or
there are and they are contained in a bill of

indictment.
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THE COURT: Right. If Oscar gets
indicted and it's released and it says Oscar should
have been indicted, sort of I told you so. And if
Oscar's not indicted and the report said he should
be then someone could choose to explain from the
District Attorney's Office why Oscar the Grouch
wasn't indicted, but there isn't that cloud hanging
over Oscar's head in the interim.

MR. WAKEFORD: That's precisely right,
your Honor.

THE COURT: I'm not sure that it
necessarily invokes constitutional iights, but I
get the policy concern.

MR. WAKEFORD: Well, it also marches in
lock step with the concerns about an ongoing
criminal investigation. It's sidesteps all of
those problems. It also solves the issue of is
this a general or is this a special or is it -- it
sort of everything becomes clearer at a later date.
And we can come back and discuss in the clear light
of day as opposed to a lot of me standing here and
going well it could be this or it could be that and
you agreeing it could be that or this. And I think
the main point is today is not the time. Now is

not the time. But eventually, we will have a
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better idea of when the time will be. And the
District Attorney's Office is not opposed to the
eventual release. It's opposed to it right now,
and it's opposed to releasing it without very
careful consideration in light of all the other
factors that are in play. I just ask your Honor
once again to consider the contents of what the
actual report ends up being. Because the law has
set up a situation where it could be little of
this, a little of that or something completely
different. And I think that's part of the reason
why we're here to sort of get an idea of what are
we even dealing with. And I would ask again if
there are further points of law, points of policy
or any other position that the District Attorney
should illuminate, that you will allow us a chance
to dig in on that and provide a written submission.
And otherwise, I remain available to answer any
other questions. Thank you.

THE COURT: Okay. Thank you so much.
Appreciate it.

So, Mr. Clyde, you're client's are going
to get the report eventually; can we go home?

MR. CLYDE: No, your Honor. Obviously,

we believe the report should be released now and in
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its entirety. And that approach is consistent with
the way the american judicial system operates. 1In
other words, it is not unusual for a District
Attorney or a prosecuting authority to be generally
uncomfortable with having to release information
during the progress of a case. That occurs all the
time. But the judicial system time and time again
has said when matters are brought to the court
system we are going to be -- require them to be
made public because the faith of the public and the
cour<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>