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This formal response addresses the potential concerns raised by the complaint submitted
to HLC In regard to the institution's substantive compliance with Criterion Five, Core
Component 5.4,

« “through it administrative structures and collaborative processes, the institution's
leadership demonstrates that it s effective and enables the institution to fulfill its
mission.”

‘The Final HLC Comprehensive Review Report which included the Bluefield State Assurance
Argument and the Peer Review On-Site Visit (April 11-12, 2022) Indicated all HLC Criteria
were met with no monitoring required for Federal Compliance.
Thank you for the opportunity to respond to the potential concerns raised by the complaint
submitted to HL.

Sincerely,

Rot Cop?
Robin C. Capehart, President
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RESPONSE OF BLUEFIELD STATE UNIVERSITY
TO FOUR COMPLAINTS

PER HLC LETTER OF DECEMBER 12, 2022
~January 11,2022 -

The four complaints should be dismissed. Under the guise of shared governance
assertions, the complaints constitute simple disagreements by individuals with properly
considered and enacted Board policies which were thoroughly reviewed and discussed with

faculty involvement under the concept of shared governance, and which are justified and legally
sound. Shared governance requires that the Board of Governors listen to the faculty and consider
such advice and assistance. It does not require the Board to agree withthe faculty. Bluefield State
submitsthat the complaints do not demonstrate substantive non-compliance with Criterion Five,
Core Component 5.4 of the Higher Learning Commission's Criteria for Accreditation.

Bluefield State Universityis an entity of the State of West Virginia. As such, Bluefield State
is subject to the laws of West Virginia not onlyrelatingto its operation as an institution of higher
education, but also with regard to its operation as a state institution. The State of West Virginia,
by law, delegates its power and authority in the operation of this state institution to ts Board of
Governors. The State does not delegate any authority for policy or rules to any sub-entity,

including the faculty, andlimitsthe roleofthe faculty in the governance of an institution of higher
education to advising andassistingthe institution's Board of Governor.

Pursuant to West Virginia law, under the concept of shared governance, the Board of
Governors may seek meaningful advice and assistance from its faculty througheither a faculty
senateor a faculty assembly, whichever the Board deems to be best for the institution. During
2022, the Bluefield State's Board of Governors discovered that its reliance on a faculty senate
model for shared governance had been compromised by a manipulated election for senate
officers (one of whom, Mr. Malamisura, is a complainant), by the dissemination of false and
‘misleading information by the faculty senate, and by a coercive threat to the Board that the
faculty senate would release to the press a flawed secret no confidence vote should the Board
choose to pursue apolicy in a way which the facultysenatedid not desire.

The four complaints arise from these activities of the former-faculty senate and from
disagreementsby the complainants with well-considered and discussed policies which enhance
the ability of the University to serve its Mission, to serve its students and the community, to
expand the meaningful involvement of all faculty in shared governance, to enhance
communications to and from the faculty and the Board of Governors, and to ensure
accountability in educational outcomes. The complaints are meritless, are based on factual
inaccuracies and misstatements, are conclusory, and rely on erroneous legal assertions.
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THE APPLICABLE LEGAL AND ADMINISTRATIVE FRAMEWORK FOR BOARD ACTIONS

West Virginia law provides the framework applicable to the complaints and allegations of
the four complainants herein. Sadly, the four complaints are rife with inaccuracies, falsehoods
and misstatements of law. The complainants disagree with proper, lawful, and, importantly,
needed policy initiatives of Bluefield State's Board of Governors. These initiatives were
implemented to fulfllitsduty and mission to serve its students, theirparents and the community.
Each complainant had afull opportunity to provide his or her advice and assistance to the Board
in the Board's consideration ofpotential policies, as did the entire faculty. BluefieldState submits
that the concept of shared governance does not require the Board to agree with the faculty.
Indeed, to do so would violate the Board's legal responsibilities and duties.

The Board of Governors met or exceeded reasonable and required notices for
consideration of policies and rules, and, in all instances, affirmatively sought the advice and
assistance of the faculty directly and through the then-existing faculty senate, a body which
investigation confirmed to be compromised by a manipulated election, the disenfranchisement
of faculty members, and the dissemination of false and misleading information to the general
faculty.

Bluefield State's actions confirm its commitment to its Mission,its dedication to thepublic
good, its focus on ensuring an excellent education for its students. Disagreement by certain
faculty members with these needed policies and conclusory statements does not constitute a
violation of the concept of “shared governance” or of any Accreditation Criteria of the Higher
Learning Commission.

The law fully authorized the actions taken by Bluefield State's Board of Governors and
provides no support for any of the complaints herein. Indeed, Bluefield State's Board of
‘Governorsareobligated to establish rules and policies which deliver a

.... post-secondary education which is competitive in the changing national
and global environment, is affordable for the state and its citizenry and
[which] has the capacity to deliver the programs and services necessary to
meet regional and statewide needs.

W.Va. Code 188-1-1a(c). The complaints herein disregard and/or misstate the law applicable to
the operation of Bluefield State and how the Board of Governors should execute its Mission.
Contrary to the assertions of the complainants, the proactive actions taken by the Board of
Governors since 2019 fulfil its duties under West Virginia law, and, specifically in the area of
shared governance, actually enhance meaningful faculty input, advice and assistance by
‘expanding faculty involvement with the Board of Governors to a full Faculty Assembly, and by

“The mission of Bluefield Sate Universit,ahistorically black Institution, Is o prepare students for diverse
professions, informedcitzenship, community involvement, andpubicservice n an ever changin global society
byprovidinganaffordsbl, accessible opportunity fr public higher education through crtfcate, associate,
bachelor, and master degre programs.”
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replacingatarnished senate model which in 2022 had engaged in a manipulated officer election
(see attached investigation report at Exhibit “A”) and which the Board of Governors believed had
failed to properly and fully communicate important information to and from the Board and the
faculty (an example of which was a secret motion of no confidence based on false narratives to
attempt to coerce the Board in the execution of its duties and responsibilities).

In West Virginia, a state Institution of higher education's power and duties with respect
to its operation Is vested by law in the institution's Board of Governors. W.Va. Code 188-2A-4
The Board of Governors are appointed by West Virginia's Governor or, with respect to
membership by a faculty member, an employee and a student, are established by statute. W.Va.
Code 188-2A-1. Oversightof the BoardofGovernors by the West Virginia Higher Education Policy
Commission is expressly limited by statute. W.Va. Code 188-2A-3. Of importance to the
complaints made,

The provisions of any rule adopted by a governing board preempt any
conflicting rule adopted by the commission or the council

W.Va. Code 188-8-7 (emphasis added). This provision also provides the statutory notice of 30
days applicable to rule changes relating to faculty (note the complaint of Mr. Malamisura faulting
the 30-day notices for comments provided by Bluefield State's BoardofGovernorsfor the policies
at issue herein). The Board may delegate its power to the institution's President. There is no
statutory provision or other legal basis fora contention that the faculty may assert state authority
over an institution,superiorto thatof an institution's BoardofGovernors,orthat the faculty has
a role in the governance of an institution beyond that of providing advice and assistance to the
BoardofGovernors (i.c., “shared governance). WV. Code 188-6-3, 188-8-6, 188-6-1a.

‘The complaints made by the four complainants ignore or misstate the established West
Virginia laws applicable to the Bluefield State's Board of Governors’ policy actions and the facts
related to Hiring Policies, the use of a Faculty Assembly for faculty input and assistance (i.,
“shared governance”), the use of Post-Tenure Review to ensure excellence in education for
Bluefield State's students, Student Outcomes/Academic Objectives to ensure accountability in
educational outcomes, Communications (i.e, disturbing failings by the former-Faculty Senate
model), Administrative Procedures, the use -

of a newly established Office of the Chancellor reporting directly to the Board of
Governors in areas of Equity and Diversity, and the other miscellaneous assertions set forth by
the complainants.

SPECIFIC COMPLAINTS BY COMPLAINANTS

‘The four complainants reference eight areas of complaint. Blucfield State wil respond to
each complaint area.
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A. Faculty Senate
Ata Board meetingon November 3, 2022, the Board of Governors voted, pursuant to its

choice under West Virginia law, to replace the flawed faculty senate model for shared
governance with a broader Faculty Assembly. This vote resulted from deep and serious concerns
by members of the Board of Governors that Bluefield State's Faculty Senate had engaged in
improprieties in its Spring 2022 officer election and that meaningful participation by all faculty
was being limited orpreventeddueto misinformation from the Senate. Furthermore,in assessing
its need and desire for a full, meaningful and diverse participation by all of Bluefield State's in
advising and assisting the Board of Governors, the Board of Governors concluded thata Faculty
Assembly form of shared governance ensuresbetter engagementofa faculty; better and more
accurate communications between the Board of Governors and the faculty; better visibility,
transparency, diversity and inclusiveness; and the open and meaningful direct sharing of ideas

The complainants make several assertions challenging the Board of Governors’ actions.
These range from the Board's decision being “unsanctioned” (Connolly and Godfrey), to the
decision occurring without input from the faculty (Connolly), to the decision being contrary to
the wishes of the Faculty Senate (Matoushek). Further, allegations are made that the Board
improperly nullified “democratically elected senate officers” (Connolly), and factually inaccurate
claims that the President and the Executive Vice President improperly influenced a Board
member to reject the outcome of the election (Connolly and Malamisura). The complaints ignore
the deeply disturbing actionsof the Faculty Senate as evidenced by investigation, as well as plain
statutory law. Further the complaints related to President Capehart affirmatively misstate facts
and are misleading since President Capehart was not involved in any aspect of the investigation
into election improprieties by the Faculty Senate having disqualified himself from involvement.

Bylaw, a fair and open election of Faculty Senate officers was required to be held during
the Spring of 2022. This did not happen. Procedural and notice requirements were ignored by
the Faculty Senate. As referenced in the Investigation Into and RecommendationRegarding April
2022 Faculty Senate Election, attached hereto as Exhibit “A” as amatter of law, the necessary
procedures for a fair election did not occur and the purported election was a nullity. The
investigation was performed by Bluefield States Executive Vice President and General Counsel,
Hon. Brent Benjamin. Justice Benjamin is a former Chief Justice of the West Virginia Supreme
Court and served on the Supreme Court for twelve years. Duringthis time, he participated in
thousands of cases and was involved in hundreds of investigations. Justice Benjamin was tasked
with investigating disturbing complaints regarding the alleged “rigging” of the officer election,
the allegation that a candidate for the Chair of the Faculty Senate was improperly removed from
the ballot one business day before the election to the benefit of the incumbent, Mr. Malamisura,
that certain faculty members did not have equal rights in the Senate, that certain faculty
memberswere disenfranchised immediately before the vote, and that certain faculty members
were deprived of their opportunity for meaningful participation in Bluefield State's shared
governance system.
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After investigating the election, Justice Benjamin confirmed the disturbing allegations
related to the April 2022 officer election and recommended that the Acting President (Board
Chair Charles Cole was selected to act as President in lieu of President Robin Capehart who had
disqualified himself from the investigation) not approve the election and that new elections be
held. Specifically, procedural requirements necessary for an open and full election were not
followed. Actions taken by certain Faculty Senate members to limit the involvement of other
faculty members and to nuilify a candidate opposing then-Chair Malamisura were found to be
arbitrary and capricious, having been taken without proper authority, without proper notice, and
without proper neutrality. This resulted in a tainted election and the disenfranchisement and
denial of meaningful participation in shared governance of an entire class of faculty at Bluefield
State. On behalf of the Faculty Senate, then-Chair Malamisura readily admitted the factual bases
for the complaints related to the disenfranchisement. The Senate's defense was not that faculty
members were disenfranchised and that an opposing candidate was removed from the ballot
immediately prior to the vote. Rather, the Senate's defense was that it had the inherent authority
to decide which faculty members could participate in shared governance. As found by Justice
Benjamin, this assertion is completely contrary to West Virginia law.

Contrary to later misleading assertions and false statements used against Justice
Benjamin's Investigation and Report to support a secret no confidence vote against him, Justice
Benjamin's report and recommendation was thorough, unimpeachable as to facts, completely
consistent with West Virginia law and Board of Governors’ policies, and thought provoking in ts
findings related to the operation of the Faculty Senate and its failures regarding shared
governance. JusticeBenjaminfurther foundthat the Faculty Senate consistently failed to provide
required statutory notices under West Virginia's Open Meetings Act (W.Va. Code 6-9A-3(d)),
failed to keep adequate minutes, and failed to follow its own procedures. The Higher Learning
Commission is encouraged to review the Investigation and Report, attached as Exhibit “A,” to
fully appreciate the concerns of the Board of Governors regarding the inability of the faculty
senate model to ensure shared governance and to ensure meaningful and equal opportunities
for accurate communications to and from the faculty and the Board of Governors.

W.Va. Code 188-6-3 s quite clear regarding the Board of Governors’ authority to choose
the system of shared governance which best serves the institution. The chaice is solely that of
the Board, which is responsible for the operation ofthe institution under state law. An institution
may use a faculty senate model or a faculty assembly, the latter involving all faculty (akin to a
Town Meeting). In view of its belief that allfacuty should be empowered and directly engaged,
that the then-Faculty Senate struggled to engage faculty participation and achieve quorums (as
admitted by then-Chair Malamisura), that direct engagement of faculty was lacking, that
information needed to be shared more directly, and that open and meaningful dialogue with all
of the faculty take place, the Board of Governors explored alternatives to the senate model.

On September 16, 2022, the Board's Executive Committee recommended use of a Faculty
‘Assembly model of shared governance in lieu ofa Faculty Senate model to expand and enhance
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faculty involvement, as empowered by West Virginia law. On October 3, 2022, the Board of
‘Governors accepted the Exccutive Committee's resolution and established a 30-day comment
period for receiving faculty comments. President Capehart and Justice Benjamin had multiple
meetings with the faculty to encourage comments.

A properly noticed open meeting of the Board of Governors was held on November 3,
2022, to consider the best method of shared governance for Bluefield State. At this meeting,
those faculty members who commented where affirmatively asked to appear to discuss their
comments with the Board. Comments were received from six faculty members, including Ms.
Godfrey, Mr. Connolly and Ms. Matoushek. Mr. Connolly and Ms. Godfrey did not appear. In
addition to the opportunity for comments, Justice Benjamin set forth the duties and powers of
the Board of Governors under West Virginia law. Justice Benjamin stated that the authority of
the Board to establish the best model for shared governance at Bluefield State was not at all a
close call under theplain meaningofWest Virginia law. He further reviewed the role of he faculty
in shared governance under West Virginia law; that being to advise and assist the Board of
Governors. W.Va. Code, 188-2-4, 188-6-1a, 188-6-3, 188-8-6 and 188-8-7. A copy of Justice
Benjamin's presentation at this meeting is attached as Exhibit “8,” and includes a review for the
Boardof the comments made and the applicable law.

With respect to the complaints, full and adequate opportunities for input were ensured,
the Board acted lawfully, the change to a Faculty Assembly was not “unsanctioned”, there was
no denial of democracy, there was no improper attempt to influence a Board member by the
President or the Executive Vice President, Faculty Senate authorization for the change was not
lawful, and the Investigation and Report by Justice Benjamin was full, thorough, and completely
supported by fact and law. It is ironic that the complaints assert issues related to shared
governance when the Board of Governors has affirmatively moved from aseriously flawed model
toa model of full, meaningful and equal participation by all faculty with the Board.

B. Hiring Policies

The Complainants assert issues regarding the modernization of Bluefield State's hiring
policy. The complaints contend that the new hiring policy violates the Faculty Constitution
(Connolly), eliminates “required faculty peer review of academic hires (Connolly), and otherwise
allows for the appointment of new faculty with no input from current faculty (Matoushek,
Malamisura). There is noviolation of shared governance since such thispolicy involved full input
and advice from the faculty and there is no legal or other requirement for faculty review of hires
and the Faculty Constitution does not supersede West Virginia state law or Board policy.

W.Va. Code 188-2A-4 establishes that “each governing board has the following powers
and duties: (2) Determine, control, supervise and manage the financial, business and education
policies and affairs of the state institution of higher education under its jurisdiction ..” There is
no legal provision which provides these powers and duties to the faculty. The Board may seek
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advice and assistance from the faculty, but it is the Board's duty under West Virginia law to
‘manage the school’s business and education policies, This includes hiring.

Equally important to the Board's powers and duties is W.Va. Code 188-8-7, which
provides: “The provisions of any rule adopted by a governing board preempt any conflicting rule
adopted by the [Higher Education Policy) commission or the council.” (Emphasis added.) Thus,
West Virginia has established the primary authority and duty of the Board to operate its school,
including the business aspectofhiring.

Ata meeting held on June 24, 2022, the Board of Governors approved the publication of
proposed new/madified policies,collectively termed the University Improvement Package. These
proposed policies covered Academic Objectives (see below); Standards for Undergraduate
Admissions; Admissions into Colleges and Schools; Academic Freedom and Professional
Responsibility; Faculty Appointments; Faculty Evaluation (see below); Staff Structure; and
Recruitment, Promotion and Hiring, With respect to Hiring, the Board proposed changes to Board
Policy HR-713 (attached as Exhibit “D"). The proposed policies were published as Notices of
Proposed Rulemaking on June 29, 2022. An email inviting comments was sent to all faculty
‘members and staff on June 29, 2022.

Comments regarding HR-713 were received from four faculty members. Each of these
faculty members was also invited to discuss his or her comments directly with Board members,
Comments were expressed by threeof thefaculty members that the current systemispreferable,
and no changes were needed. President Capehart observed that the current system is preserved,
but that the flexibility for direct hires was added if ime was of the essence in a hiring situation
or if certain requirements were met which would be addressed in the procedures which would
be used to implement the policy and which would require presidential involvement n the review
process. Those procedures are currently under consideration for applicability if a direct faculty
hire, other than an adjunct faculty member, is desired.

‘The fourth comment to HR-713 sought clarification on the involvement of a diversity
officer in hiring. That concern was remediedby the Board's establishment of a greatly enhanced
diversity officer in the position of Chancellor which now reports directly to the Board of
Governors. (see discussion below, and Exhibit “F” Resolution creating Office of the Chancellor.)

Attached as Exhibit “Cis a summary of the procedural history of the policies
incorporated in the University Improvement Package. This exhibit establishes that all notice and
procedural requirements were met regarding faculty involvement in the development and
implementation of the new policies. This exhibit further demonstrates that Mr. Connolly, Ms.
Godfrey and Ms. Matoushek actively participated in the comment process, though Mr. Connolly
‘and Ms. Matoushek did not appear to discuss their comments with Board members. The Board
of Governors adopted these policies at its meeting on August 4, 2022.

There is no violationofthe concept of shared governance with respect to Bluefield State's
Hiring Policies.
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C. Post-Tenure Review

‘The complainants assert numerous concerns about Bluefield State's new policy of Post-
Tenure Review, a policy which brings Bluefield State into the growing mainstream of institutions
of higher education in the United State, The complaints contend that administrators determine
continuation without input from the faculty (Matoushek and Malamisural, that the new policy
renders tenure non-existent (Matoushek), that the new policy violates West Virginia law and HLC
accreditation criteria (Connolly ~without citation toa specific aw), that the new policy eliminates
tenure and tenure protections (Connolly), and that, contrary to law, the new policy redefines
tenure and tenure-track status and its protections (Connolly and Malamisura). The complaints
affirmatively misrepresent applicable law and are factually inaccurate.

‘The Board of Governors’ policy regarding Post-Tenure Review was established as part of
the Board's University Improvement Package, which was approved for publication on June 24,
2022, which was noticed toall faculty members and staff by email inviting commentson June 29,
2022, and which was approved by the Board of Governors on August 4, 2022. Individuals who
filed comments were affirmatively invited to also discuss their comments with members of the
Board of Governors. The policy was established by Board Policy 403C, titled Faculty Evaluation.
The procedure implementing this policy is found at Board Administrative Procedure AP-FC-001,
attached hereto as Exhibit “E.” This Procedure establishes:

1.2 Policy Statement. The purpose of post-tenure review is to examine,
recognize, enhance and assure the performance of tenured faculty
members. Post-tenure review includes the recognition of multi-year
accomplishments, an ongoing assessment of a tenured faculty
member's adherence to the standards set forth in section 3.3 of Policy
403 and plans for professional development to promote. such
adherence,

12.1 The post-tenurereviewprocess is nota reconsideration of
tenure, but ratherathree-year performance review which
serves toidentify the tenured faculty member's contributions to
the institution and future opportunities as well as identifying
any deficiencies in performance and, in those cases, provide a
plan for addressing concerns.

Comments were received regarding this policy from only two faculty members, including
Wir. Connolly. Mr.Connollydid not appear to discuss his comments with the Board of Governors
atits August 2022 meeting, or at any subcommittee meetings.

The contention that tenure was eliminated or rendered non-existent is simply untrue. In
August 2022, the Board of Governors, in Policy FC-4038, establishedtheclassifications of tenure
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and tenure-track employees.Ifthe Board had wished to eliminate tenure, it would have done so
at that time.

Likewise, contending that requiring faculty to update their portfolio every three years
after an award of tenure Is the same as a continuous processof applying for tenure is wrong. The
purpose of post-tenure review is to assure that Bluefield State's faculty are maintaining no more
than the same level of performance that was necessary to receive an award of tenure. Post-
tenure review serves to recognize achievements beyond the policy standards for the purpose of
salary increases and other awards.

Unlike tenure,ifa person going through post-tenure review fails to meet the prescribed
standards, Administrative Procedure AP-FC-001 requires the faculty member and his or her dean
to agree upon a development plan that for a period of at least two years will allow the faculty
member to achieve such standards. During this time, the University will continue to offer the
faculty member a contract untilsuch time as the development plan is satisfactorily completed.

Ifthefaculty member fails to complete the developmentplan,dismissal is only one among
several options available including entering into a term contract or being assigned elsewhere
within the University.

The assertion that faculty have been removed from the opportunity to participate is
untrue. Under the administrative procedure, the power to comment on an applicant's
performance is not limited to a select few. Instead, the politics that existed in the past are
removed and all faculty members will have the opportunity to offer, anonymously, comments of
supportorconcern.

Post-tenure review is now commonplace across the United States, including being
codified in Georgia and Texas. By some accounts, over 50% of schools have post-tenure review.
In WestVirginia,theonlybenefit of tenure is the right tobe offered a one-year contract the next
year. This has not been taken away by the Board of Governors’ policy.

The contentions of the complainants regarding post-tenure review are factually and
legally unfounded. Bluefield State observed every notion of shared governance in its policy
consideration. Only two comments were received and those were addressed through the
administrative procedure process.

D. Dissolution of the Office and Absence of an Officer for Equity, Diversity and Inclusion.

Two complainants charge that Blucfield State eliminated its Officer for equity, diversity
andinclusion. (Connolly, Malamisura) This is completely untrue and unfounded. To the contrary,
the Boardof Governors expanded and enhanced the position, and had the position report to the
Board Chair directly. This is another example of false and/or misleading narratives from some in
thefaculty.
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Prior to 2022, the former Officer was an assistantto the President with a primary duty of
dispersing Title Il monies, mostly for purposes not associated with diversity. In 2022, the Board
of Governors created the Chancellor's position. This position reports directly to the Chair of the
Board of Governors, and has far greater responsibilities for advancing diversity, equity and
inclusion especially in terms of the student population

‘The Chancellors position is held by Rev. Garry Moore, who is also the pastor at Scott
Street Baptist Church in Bluefield. Rev. Moore has extensive experience in education, community
action, and marginalized populations. One of the many new programs he is currently helping to
develop is Bluefield State's Emerging Scholars Academy, which identifies secondary school
students in rural minority schools for on-campus educational development during the summer
months,

‘The complaints regarding equity, diversity and inclusion are simply untrue. A copy of the
Board of Governors Resolution establishing the Office of Chancellor is attached as Exhibit *F.”

E. Complaints Related to Academic Objectives Policy.

Two complainants assert that the Board of Governors established policies regarding
Academic Objectives, Curricula andor Student Outcomes without faculty input. (Matoushek,
Malamisura) This is simply untrue. A third complainant asserts that such policies eliminate
“required” faculty peer review of courses and curricula and that such policies violate the Faculty
Constitution. (Connolly) Again, this is false and an incorrect assertion of law. Finally, one
complainant asserts that the Board of Governors did nothing when presented with problems
related to the new policy. This is absolutely untrue, as the Board of Governors did make changes
as needed.

The Academic Objectives policy was part of the University Improvement Package, first
published for comment on June 24, 2022. The faculty was requested to review and comment on
the Package proposals by emailof June 29, 2022. Those who commented were invited to discuss
their comments with the Board's Joint Special MeetingoftheAcademic Affairs Committee, Policy
and Planning Committee, and the Executive Committee of the Board of Governors on July 25,
2022. The Board adopted the policies with some changes at its August 4, 2022, meeting.

‘The Academic Objectives policy, attached hereto as Exhibit “G,” is designed toensure that
the University and its faculty are accountable for the educational services provided to its
students. Consistent with Accreditation Criteria 3.8.2, this policy helps to ensure that Bluefield
State provides a general education which is grounded in a philosophy developed for the
University, which imparts broad knowledge and concepts to students.

Since 2019, African-American student population at Bluefield tate has grown from ss than 5% to near 25%.
This ear’ incoming freshman class ew to approximately 40%.
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“This policy focuses not on required methods of teaching or courses, but on outcomes.
Faculty members are free to teach; however, the policy ensures that external verification is used
to confirm that students are actually learning. Accountability in education is an objective and
obligationfor all educators and institutions ofhigher education. It is anissuewhich haspreviously
been positively discussed with individuals from the Higher Learning Commission.

The assertion that the faculty was not able to have input is false. During the comment
period, eight faculty members submitted comments, including Ms. Godfrey, Mr. Connolly and
Ms. Matoushek. Mr. Connolly and Ms. Matoushekdid not appear to discuss their comments with
the Board. The Board carefully reviewed and considered the comments. Policy changes were
made. For example, “Critical and Creative Thinking” was added to 5.1.1 for Associate Degrees,
and “General Science” was moved to 5.1.2 for Bachelor's Degrees. This was in response to
comments about the time requirements for competencies for 2-year degrees. The complaints
alleging alack of input and no consideration and changestothe proposedpolicyare, again, simply
false

The assertion that faculty peer review is “required, and that the Academic Objectives
policy violates the Faculty Constitution is inaccurate and legally flawed. No authority s provided
for the complaint alleging a “requirement” for faculty peer review. There is none. Furthermore,
the Faculty Constitution is not a policy document and does not supersede the authority and
duties of the Boardof Governors

The Board of Governors acted properly in their focus on educational outcomes and
accountability in its formulation of the Academic Objectives policy. There is no factual or legal
basis which supports the complaints of the complainants. Shared governance was absolutely
practiced.

F. Communications

Three complainants assert communications claims. Two complainants contend that the
Board of Governors ignored substantial comments during comment periods or simply did not
seek comments. (Matoushek, Malamisura) As demonstrated above, this is factually untrue. The
third complainant asserts violations of West Virginia law, state higher education policies and
accreditationcriteriawithout specific references. (Connolly) Thismisstatesapplicable law. To the
contrary, the Board of Governors has acted fully within its lawful duties and responsibilities at all
times. One complainant asserts that input was not sought except through the 30-day comment
period. (Malamisura) It is uncertain what he means, since he apparently concedes that 30-day
comment periods, consistent with West Virginia law, were provided. Finally, complaints were
made that the President did not meet specifically with the Faculty Senate on four occasions and
that the Executive Vice President did not meet with the Faculty Senate. (Connolly, Malamisura)
These assertions ignore the affirmative outreach of the President to the faculty far in excess of

four times,the Faculty Senates failure to follow lawfully required notice and reportingobligations
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to publicly set its times for meeting, and that the Executive Vice President reports to the
President and not to the Faculty Senate.

During Justice Benjamin's investigation into the improprieties of the April 2022 Faculty
Senate officer election, Mr. Malamisura, the then-Faculty Senate Chair, acknowledged that the
Faculty Senate had failed to meet the legal obligationsofWest Virginia's Open Meetings Act, and
that proper notices for the Faculty Senate meetings were never done. The complaints likewise:
do notaverthat President Capehart was ever actually invited to any of its non-noticed meetings.
President Capehart, on the other hand, has actively engaged the faculty directly through
numerous meetings, forums, and gatherings. The Provost attended all Faculty Senate meetings
for which he had notice (noting that the Provost was not provided notice to attend a meeting
when the Faculty Senate improperly excluded an officer candidate from the ballot in April 2022).
The faculty also has a member on the Board of Governors. As for the Executive Vice President
not attending Faculty Senate meetings, that is not his role as Chief Operating Officer of the
University. The Executive Vice President reports to the President and acts through the President.
When policy-related inquiries are directed to the office of the Executive Vie President, the
response is made through the President or the Provost. This was done.

The complaints regarding a purported lack of communications are conclusory and ignore
facts. The Board ofGovernors has consistently attempted to engage the faculty and benefit from
the faculty's advice and assistance. The Faculty Senate was the filter through which such
communications between the Board and the faculty had to pass. Valid concerns regarding false
narratives caused the Board of Governors to choose a Faculty Assembly model for more direct
and accurate communications between the Board and the faculty. The complaints regarding
communications are unfounded.

G. Administrative Procedures

One complainant asserts a blanket contention that actions of the Board of Governors
Violated West Virginia law, state higher education policies and accreditation criteria. (Connolly)
No citations or references to specific problems are made.

This complaint seems more a conclusory opinion than a properly founded and legally
based contention. For each of the specific complaints, Bluefield State has stated by citation its
authority andduties in its actions, and the legal basis for its actions. This non-specific conclusory
complaint is factually and legallydeficient.

H. Other Miscellaneous Complaints.

Mr. Malamisura and Mr. Connolly assert generalized and conclusory statements that a
toxic and authoritarian work environment which is harming institutional effectiveness is present,
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that academic freedoms and freedom of speech have been eliminated, that false promises have
allegedly been made, and that there is a fear of retaliation.

‘These are conclusory opinions unsupported by fact or law. A faculty grievance procedure
exists but has not been used. No freedoms have been eliminated and no false policy promises
have been made. A fear of retaliation is unfounded. No example can be cited for retaliation by
Bluefield State to a faculty member. To the contrary, however, a coercive threat was made by
the Board's faculty member to the Board immediately prior to the Board's vote on moving to a
Faculty Assembly for shared governance. This member affirmatively stated to the Board that a
secret no confidence vote “might” have been taken by the Faculty Senate and that the results
“might” be released to the press if the Board of Governors did not relent, The Board proceeded
with the vote despite this threat voting unanimously, save the faculty representative's vote, to
adopt a broader faculty assembly model for communicating and engaging al of the faculty.
Thereafter, the flawed secret no confidence vote was indeed released to the press. The
complaints are unfounded and lack an equitable basis.

coNcLUsIoN

For the reasons stated herein, Bluefield State University respectfully requests the Higher
Learning Commission to dismiss the complaints filed by the four complainants.
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Exhibit “A”



September7, 2022
Me. Malanisura,
BoardofGovernors Chalr Charles Cole has directed me to communicate to you and theFaculty Senate
that, pursuantto Section 2.6200"ofthe Bluefiek! tate Faculty Handbook, he has reviewed concerns and
‘complaints related to decisions underlying the April 2022 Faculty Senate elections and has chosen not to
approve the Faculty Senate's decisions. Therefore, he has directed that the elections be vacated and
thatnewelections take place consistent withWestVirginia legal requirements and Bluefield State:
policies and procedures. The reasons underlying his decision are more fullyset forth In the attached
Faculy Senate Flection Report.
Thank youforyour attention to this matter.
Brent Benjamin
Executive Vice President and General Counsel
Bluefeld State University
section 2.6200 of the Biucfield State Faculty Handbook provides: “The Senate's decisionsaresubject to
review and approvalby the President.” Chair Cole was appolnted by then-Chalr Garry Moore to serve as
Acting President for this review due to the recusal of President Robin Capehart.



INVESTIGATION INTO AND RECOMMENDATION REGARDING APRIL 2022
FACULTY SENATE ELECTION

Introduction:
OnMonday, April 18, 2022, an election was held by the Bluefield State faculty Senate to, among

other things, select officers. Complaints were received In the Office of the President ralsing questions
‘about the manner in which this election was conducted, and certain actions taken by the faculty Senate
leading up to the election. These Included assertions that Visiting Faculty members were treated in a
manner inconsistent with the rules established for the faculty Senate and disparate from the manner in
which other faculty members were treated. Speciical, it was alleged thata candidate for the presidency.
of the faculty Senate was Improperly removed from the ballot ane business day prior to the election
because he was nota tenuredortenure-track faculty member. It was further asserted thatother Visiting
Faculty memberswho wereservingon thefaculty Senate were removed and that votesofVisiting Faculty
members were not considered. Finally, it was argued that Vislting Faculty instructors were deprived of
thelr opportunityfor meaningful participation n Bluefield State’ shared governance syste.

Because faculty Senate decisions are subject to review and approval by the President (section
2.6200, BSU Faculty Handbook), the complaints were submited to the Presidents Office. Deeming
hinuself disqualified, President Robin Capehart advised the Board of Governors that he was unable to
perform sucha review. Thereupon,Chairman Garry Moore appointedVice-Chalrman Charles Cole toserve:
as Acting President for purposes of the complaints. Acting President Cole directed the undersigned to
Investigate thecomplaints and preparea recommendation fo his consideration.

‘Summary Recommendation:
“Theonly sue before theActing Presidents whethertheApri 2022facultySenateelection should

be approved or not approved, For the reasons set forth hereln, the undersigned recommends that the
Acting President not approve the actions of the faculty Senate, and that the matter be remandedto the
faculty Senate fora newelection which ensuresthe procedural requirementsofBluefield State University
are carried out, and which maximizes the potential for fll and equal Instructor participation In shared
governance.

Procedural requirements necessaryforan open and full election were not followed. ts further
found tha actions taken by the faculty Senate were arbitrary and capricious, having been taken without
proper authorlty, without proper notice, and without proper neutrality. The result of these actions was.
that an entire class of Instructors at Bluefield State was disenfranchised and denied meaningful
participation In the faculty Senate In a manner inconsistent with the concept of shared governance and
the Boardof Govemors’ desireformore Inclusive Instructor involvement at Bluefield State.
‘Background:

Shared governance requires that the Boards of Governors of Higher Educational Institutions In
West Virgia have access to Information from thelr respective Instructors and that “all faculty” have the
‘opportunity to participate in such a delivery of advice. W.Va. Code 188-6-3(a). Therefore, West Virginia
law provides that each institution may establish either a faculty Senate or a faculty assembly as the
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institution sees fi. d. Currently, Bluefield State has a faculty Senate. This faculty Senate Is governed by
West Virginia law, the Bluefield State Board of Governors Polices, the Faculty Handbook, and its own
Faculty Senate Constitution.

Bystatutory aw, theselection ofthe faculty Senate ands leadership occursin April ofeach even
numbered year. W.Va, Code 188-6-3(b](1). This process begins with the President of the Institution, “at
the direction of the faculty an in accordance with procedures establishedbythe faculty, [convening] a
metingor otherwise Instituteling) aballoting process to elect members of the faculty Senate.” Such
selection procedures mustprovide “for representation ofall academic units within the institution.” W.Va,
‘Code 180:6:3{b}(2). Membersofthe Senate serve 2-yearterms and may succeed themselves. W.Va. Code
168-6-3(c). The Senate may select a Chalperson from among its members, W.Va. Code 188-6-3(a). West
Virginialawdoes not lit or qualify what typesoffaculty members, e. tenured, tenure-track, etc, who
mayserve on the Senate or serve as anOfficerof the Senate.

‘During Apri 2022, the President of Bluefield State did not recelvea “rectionof the faculty” to
Initiate a balloting process or convene a meeting. An election of a Chairperson of the Senate was
nevertheless held on Monday, April 18, 2022, one business day after an Executive Committee of the
Senatewasconvene on Friday April 15, 2022, by the currentChairperson, Darrel Malamisura for thesole
purpose of removing Visiting Instructors from the Senate. Oneof these Visiting Instructors In the Senate
had been nominated to run agalnst Chair Malamisura on Tharsday, April 14, 2022. At that time, Chair
Melamisura had no other competitors for reelection. Although the Executive Committee consists of,
among others, the Provost (non-vating), Provost TedLewis did not recefve notificationofany meeting on
April 15, 2022. Constitution, Art. X, Section 3A.

In response to Chair Malamisure’s action, several complants/appealswere received in President
Capehart’s office from those adversely affected and other Senate. members. President Capehart
disqualified himself from considerationsof thesecomplants/appeals. Because thePresidentserves as the.
Board's chief executive office for Bluefield State, then-Board Charman Garry Moore designated then-
Board Vice Chairman Charles Cole to serve In President Capehart’s capacity. These complaits/appeals
focused on severalssues related to the removalofthe Visitingfaulty members from the Senate and the
manner in which the Officer election was conducted. Additional complaints related to generalized
contentionsthat the facultySenate has engaged in “poor professionalism,” has acted beyond the purview
ofthe Senate, Is nt Interested inthe successofthe school, has created a “tox environmen,” i biased,
conveys negative and false information, has been “hijacked by a minority for ts own purposes, and
discourages other viewpoints. These later compalnts are beyond the purviewof tis Investigation.

Pursuant to Section 2.6200 of the Bluefield State Faculty Handbook:
“The Faculty Senate is the vehi for participation by representation of the
faculty In the governance of the College. The Faculty Senate reports to the
College faculty assembly. The Senate's decisions are subject to review and
approval by the President. (Emphasis added.)

No notices of meetingsoragendas are availablefo the faculty Senate meeting held an or about
April 18, 2022, on the West Virginia Secretary of State's website, pursuant to West Virginia's Open
Meeting Act. Likewise, no notice of meeting or agenda was found on that wabste for any of the facuity
Senate's March meetings.Areviewofthe faculty Senate's minutes for two meetings held in March 2022
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id not showany activiy thentaken related to the April electionso noticeofsuch elections. ts possible:
that such was discussed and simply was nt reflected Inthe Minutes.

Pursuant to WestVirginiaCode 6-9A-3, commonly known a the Open Meetings Act, all meetings
of governingbodashal bopen t the public and adequate notice shall be made clectronicallyofsuch
meng to the Secretary of State for publication/notice on the Secretary of States website to permit
notice to, and Involvement by, those Interested n or affected bya body's actions. West Virginia Code 6-
‘9A2(1)definesa “governing body”as membersofapublcagency “having theauthorlytomake decisions
for or recommendationstoa pubic agency on policy or administration... (Emphasis added.)

Notices for and Minutesofthe Api 15, 2022, Executive Committee meetingof the faculty Senate
and ofthe Apri 13, 2022, Meetingofthefaculty Senate were not provided for this Investigation and have
not been added to the faculty Senate's ste on the Bluefield State website. tis therefore unknown what
offically was considered at such meetings orif a required quorum ofmembers were present. A quorum
is designated to be three-fifthsofthe elected faculty Senate members. Constitution, Ar. VI, Sectons. To
date, no notice or prio agenda has been Identified by which proper notice of such meetings was
conveyed.
Jursdiction/AuthorityoftheBoard:

Pursuant toWestVirgina law, th faculty Senate exists to assit the BoardofGovernors In shared
governance. West Virginia law (soe above) empowerseach Higher Educational Institution o determine
whether it wishestoensure such participationby useof a faculty Senateora faculty Assembly. Whather
aSenate or an Assembly, the faculty entity derives isexistence from the Bord of Governors. The faculty
Senate/Assembly,bylaw, must ensure the opportunityof al faculty”toparticipate In such assistance to
the Board (which is Inherentin Assembly forms of shared governance, Therefore, the Board has ultimate.
authority over the operationsof the faculty Senate.

Furthermore, BSC’ Faculty Handbook expressly provides, at Section 2.6200, that all faculty
Senate decisions are subjecttothe resklent’s or, here, the Board Chairman's designee from the Board)
review and approval.

Finally, the Faculty Senate Constittion, at Article I, Section 1, acknowledges tha BSC's budget,
which is within the authority of the Board of Governors, wl cover the fnancll needs of the Senate,
sublect to approval by the College's President.
Complaints/Anpeals:

Several complaints/appealswere receved relate to Char Malamisura's actionsonApri 15,2022,
which resulted In threo Senate members being removed from th Senate without notice of the decision
oranopportunity to dofend. These members were, lames Quesenberry, a isting Instructor of Criminal

Justice, who was nominated on Apel 14, 2022, for the position of Chal of the faculy Senate; Adrian
Ayersman, a Visiting Instructor of English; and Sarah Mies, a Visiting Professor of Marketing. Faculty
Senate recordsatits site on the Bluefield State webstearenot current. It spossibie thatafourth member,
Diane Belcher, a Visiting Instructor of Business, was aio affected. Al are fulltime faculy. Tho
complaits/appeals contended that the Apri15 and Aprl 18 meetings were not properly noticed and not
properly announced; that the actions taken were Inconsistent with equity an Inclusion; that the faculty
Senate, IsChaleperson, an ls Officers acted In an arbitraryand capricious manner Inconsistentwith past
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actionsbythe faculty Senate which had accepted full participationbythe Visiting faculty In the Senate;
that the Senate, Its Chairperson, and Its Officers acted with disregard to its Constitution, BSC's Faculty
Handbook, Board Polley, and West Virginia aw; that the April 15 meeting was held “In secret”; and that
there are ethical Issues related to the vote and notice ssues. In addition, Mr. Quesenberry contends that
he was specially targeted and discriminated against because of the timing of the April 15 decision by.
Chair Melamisura and the convening of the Executive Committee a day after he was nominated to
challenge Chair Malanisura and ess than two business days before the election was to commence.

“The complaints of those adversely affected by Chair Malamisura's actions, and/or those of the
Senate, are considered appealsofsuch actions.
Chal Malamisura's Postion:

Chair Malamisura does not dispute the factual basis of the complaints/appeals. Rather, he
contends that he has the authority to determine which faculty members may serve on the Senate, that
Visiting Faculty members were permitted by him to serve only because some Schools at Bluefield State
had dificult finding enough tenured and tenure-track faculty to serve on the Senate, and that he
therefore also possessed the authority to remove ich Visiting Faculty members at his discretion

Chalr Malamisura concedes that such Visiting Faculty members had served on the faculty Senate
throughout his tenure as Chair. Chalr Malamisura also concedes he did not remove another non-tenure-
track educator, Vanessa Godiiey, from the Senate. Ms. Godfrey Is aClnical-Track Lecturer of Radiologic
Technology. She i also a former Officer of the faculty Senate. Chalr Malamisura had no explanation for
the falure to follow statutory requirements regarding the President's Involvement in the convening of
balloting.

Chair Malamisura further contends that Bluefield State policies and tradition do not afford to
Visiting Faculty the right to participate in service such as faculty Senate. No speclfc Bluefield State policy
or passage In the Faculty Handbook or Faculty Senate Constitution was cited. Likewise, no statutory
authority for such a limitation vas offered? Chalr Malamisura’s argued limitations for Visiting Faculty
appearto be based upon his Interpretation of constitutional passages and his belief In past practices at
Bluefield State.

Chair Malamisura also advises that the faculty Senate wil change its Constitution to prohibit
ishingFaculty from participation In the faculty Senate. ArticleXI oftheFacultySenate Constitution does.
not provide the authority to the facuity Senate, alone, to make changes to the Constitution. Article Xi
requires that any proposed constitutional changes be approved by the entire faculty.

+ Chalr Malamisura's assertions regarding the difficulties he perceived In getting participation by
Instructors on the Faculty Senate were mirroredbyothers. This may be a matter to be considered by
Individual Deans and the Provost, or may reflect Inherent problems In the type of shared governance.
model usedbyBSU. This sue Is beyond the purviewof this Investigation.

+Tothecontrary,WestVirgilastatutory law requires that “allfaculty” have the opportunityto participate
Inthedeliveryofadvice to theBoardofGovernors under the principlesofshared governance. W.Va. Code
188.6300).
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RelevantBSCandrelated Authority:
In addition to the Authority cited above, the following Is relevant to a Discussion of the

complalnts/appeals and a Recommended Acton.
“The Faculty Senate Constitution contains provisions for Membership (Art , Officers (Ar, vi) and

Meetings (Art. Vil. Membershipin the faculty Senate Is open to acuity:
.... hoking the rank of instructor, assistant professor, assoclate professor, or
professor, who are full-time employees of Bluefield State College. Professors
emeritus and emeriti hall be welcomed as ex-officio, non-voting observers at
faculty meetings.

Thus, the Constitution expressly establishes a lass offaculty who may not participate as voting members,
ie. emerit. That the Constitation containsa specific prohibited cass from participation (.e, emer) andi
that sucha prohibitiondoes otincludeVisiting FacultyIssignficant. Eachof theisting Faculy members
affected by Chair Malamisura's removal met the requirement ofbeing instructors and were al ful-time.
Visiting instructors are not expressly prohibited from membership or service i the faculty Senate. The
assertion that such Visiting faculty are presumptively barred from service or that there Is an implicit
limitation on thei service Is simply not supported by the language of the Constitution. The Constitution
considered those who could not serve in a voting context by expressing eliminating emerit faculty. That
the Constitution has a provision for express limitations of participation and that this provision does not
Jist Visiting Faculty confirms that there i no express and no implied imitation of any form to the service
ofVisiting Faculty In the faculty Senate.

Article Vi, Offices, provides or three officers; Chal, Vice-Chair and Secretary. The oly limitation
providedbythe Constitution fr such service s that theChair and the Vice-Chalr may not come from the
same School. Agan, tha the Constitution makes such an express imitation withoutlisting Viting Faculty
confirms that there is no express and no implied limitation to the serviceof Visiting Faculty as officers of
the faculty Senate. No reasonable reading of the Constitution supports an argument that service a5 a
member on,o office of, the faculty Senate i limited toonly a subsetofBluefield State’ fulltime faculty.
Such an Interpretations inconsistent withWest Virginiapublic policyasestablishedbystatute and by the
essence of shared governance which encourages, not discourages, ull and open assistance to the Board
of Governors from all of the faculty. Viiing Faculty binga ich diversityof experiences to Bluefield State
froma variety of backgrounds and institutions.

Article Vi, Meetings, require that “due notce begivenso the faculy can participate In meetings”
and that such meetings be conducted In accordance wth Roberts’ Rules of Order. Due notice of anything.
related to membership or offcers was not properly given by any consideration ofthat term vith respect
totheAprl 15 and April 18 meetings, much lesswith respect tothe Open Meetings requirements In West
Virginia and Roberts’ Rules ofOrder.

West Virgina CFR, 133-9-1, et seq. sets forth the distinction between tenure, tenure-track, and
non-tenure rack faculty for an Institution. This distinction is more specifically set forth In Bluefield State
Board of Governor's Polly FC-403, which defines tenured faculty, tenure-track faculty, clinical and non-
tenure-track faculy. FC-403.3.21 o..4, Non-tenure-track faculty may be fulltime. Ciinica Faculty are not
subjecttoconsiderationfor tenure, are appointed onlyfordesignated purposes, and have no expectation
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of continued appointment. FC-403.3.5, Clinical and Visiting Faculy are the same for purposes of
appointment:

39 Nontenure track appointments shall have one of the following ttes:
39 Any of the faculy ranks, but designated visiting, research, clinica,
extension, oradjunc, as applicable to describe the conectionor function; .

‘There sno imitation in Board Policy o in West Virginia lawforthe service ofnon-tenure-trackfaculty on
boards, councilor otherentities at Bluefield Sate. Furthermore, there appears no implicit distinction in
Bluefield State Board policy to distinguish tenure/tenure-track faculty fromnon-tenure rack faculty in
service to the University.

Bluefield State Faculty Handbook,Section 5.3000, relatestoComittee Assignments fo faculty.
“Ths Section does not distinguish, expressly or implicitly, between tenured/tenure-track and non-tenure-
rack faculty:

Service on College committees is one of the responsibites of the faculty
members. All fulltime faculty are expected to participate on college wide
committees.

Nothing has heen found In this investigation, nor was anything provided by the faculy Senate, to
distinguish the broad purpose behind the policy underlying faculty invalvement in committees with the.
policy underlying faculty volvement nthe faculty Senate and shared governance.
Discussion:

“The actions taken by Chalr Malamisura, thefaulty Senate Executive Committe (to the extentt
‘was involved) and the faculty Senate {tothe extent It was Involved) constitutea serious departure from
‘West Virginia law, the Board of Governors policies, the Faculty Handbook, and the Faculty Senate
Constitution.The removal of Visiting Faculty, including one who less thanadaypriorbecameachallenger
othe position of the one making the determination, constitute an Improper departure from necessary.
procedural safeguards designed to ensure far notice and meaningful partclpation in shared governance,
and further constitute arbitrary and capricious acts ts recommended, tht Vice Chair Cole siting by
designation for President Capehart, pursuanttoSection 2.6200 of the Faculty Handbook, elect approval
of the actions takenbyChal Malamisura/faculty Senate With respectto isting Faculy and the election
of faculty Senate officers that the affected Board Members be immediately reinstated, and that the
purported election taken theweekofApri 18, 2022, be voided. Furthermore, in viewofthe gross allure
to meet minimum legal and other standards with its resulting prejudice to the meaningful and equal
opportunity for participation by all instructors not expressly exempted from participation, including
contravention of the most basic notions of due notice, the basic foundation for effective shared
governance has been compromised and requires, at a minimum, non-acceptance of the purported vote
eld in April 2022, and the actions taken thereto.

1. Procedural Defclondles
Proceduresestablish the foundation necessary for Individuals who have an interest in aparticular

act or event to have a fer and meaningful opportunity to be heard and to participate. Procedures also
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ensure that each such individual have an opportunity to do so equally to other similarly situated
individuals. Basic procedural safeguards are so Important to the concept of shared governance that the
West Virginia Legislaturesawfit to codify foundational tenets of processand notice. These safeguardsare
found not only in Chapter 168 of the West Virginia Code, but alo in West Virginia's Open Meetings Act
(see above. TheFacultySenate Constitution Ikewise establishes minimum notice requirements prior to
the faculy Senate taking substantive actions These minimum standardsfordue procedure were not met
nthefacuty Senate's April 2022 lection.

West Virginia Code 188-6:3(5)(1) establishes the manner in which elections shal occu. These
procedures are necessary to ensure fal notice, equal participation, and fundamental faimess in how
elections are conducted. The President of Bluefield State never received a statutory required “direction
of the faculty,” the necessary predicate to conducting a balloting process. As such, the balloting process
used by the facultySenatewas not properly initiated. Th election Is void abit, as a matterofaw.

Further, publicnotice of theanticipated April 2022 elections was deficient.A reviewof the faculty
Senate's March minutes for two meetings (as reflected on the Bluefield Stat website) shows no activity
taken with respect to such a legally required April election. No notice was given of such anticipated
elections n such offical records.

Although meetingsof the faculty Senate and/or ts Executive Comittee took place in April 2022
and apparently substantive actions vere taken related to the Issues in this Investigation, the faculty
Senate's page on Bluefield State's website Is devoid of any notices, meetings, agendas or other
Information for such meetings. Specifically, there are no noticesof meetings or agendas avalabl for the.
April 15, 2022, meeting ofthe faculty Senate Executive Committeeorthe reported Aprl 18, 2022, meeting
ofthe faculty Senate. Such notices re required bylaw andbythe Constitution.

Although requiredby theFaculty Senate Constitution, Article X, Section 34, Provost Ted Lewis did
not receive notification of the April 15, 2022, Executive Committee meeting despite being a non-voting
‘member. Minutes are not avallabie for efthr this meetingo that held on April 18, 2022. [Lis therefore.
unknown fa quorum was established. The falure to followbasic procedural requirementsfor conducting
business renders any substantive declsons taken vold. Since Itis undisputed that purported substantive
decisions were made during these meetings -- decisions which fatally prejudiced the meaningful
participationofseveral instructors n the electionprocess ~the fruits ofsuch Improper actions should not
be approved by the Acting President and the affected instructors should be made whole. The basic
requirementofWestVirginia CodeSection 188-6-3(a) that “all faculty” have the opportunity to participate.
Inshared governance has been violated.

During this Investigation, it became apparent that the faculty Senate hasheretofore alled to meet
the requirementsofWest Virginia's Open Meeting Act. Specifically, no notices or agenda were found on
the SecretaryofState's website fo any faculty Senate meetings in March or April 2022. The purpose of
the Open Meeting Act s to ensure proper and adequate public notice for meetings by entities which,

amongother things, “have the authority to make declslons for orrecommendations to a public agency on
policy or administration. .* W.Va. Code 6-94-24) (Emphasis added). Because the faculty Senate (or the
Faculty Assemblyfor Institutions which use that model of shared governance) s establishedto assist and
advise the BoardofGovernorsonpolicy matters, ts subject to the requirementsof WestVirgin's Open
Meetings Act. It Is the understanding of the undersigned that this procedural notice deficiency will be
corrected by the faculty Senate henceforth.
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In view of the seriousness and extent of procedural deficiencies, it Is recommended that the
Acting President not accept the actions of thefaculty Senate related to the April 2022 election.

2. Arbitrary andCapriciousActionsTakenWithoutAuthority
Although theproceduraldeficiencies of the faculty Senate actions are suffcent lone t require

vacalan of the April 2022 election, the complaints fled agaist the actions of the faculty Senate an is
leadership compel a reviewofsome troubling aspects these actors, These troubling aspects may serve
to undermine faculty participation in the faculty Senate and faculty moral, and thereby undermine the

conceptof shared governance.
The events which gave rise to the fing of complaints transite over four business days, On

Wednesday, Apr 13, Clr Malamisura was unopposed for recction as Charof th aculy Senate with
an election set for Monday, April 18. On Thursday, April 14, James Quesenberry, a Visiting Instructor of
Criminal Justice, was nominated for the position of Chair against Chair Malamisura. Mr. Quesenberry was
a fulltime faculty member. As a result of actions taken by Chair Malamisura and apparently endorsed by
aportonofth Executive Committe on Friday, Apri 15, ne business day before the offer election vas
to commence, Challenger Quesenberry was remaved from the ballot and barred from appasing Chair
Malamiscrafor the postion ofCharof the faculty Senate. Moreover, otherVisiting Instructors wha were
membersof thefacultySenate ere removed. No pir otiewas given regarding thea actions. Norght
tobe heard orto defend was provided

However, the mambership on the faculty Senate of diffrentnon tenured, non-tenure-rack
faculty member, Vanessa Godley, a Clinica Track Lecture of Racologc Technology, was not eliminated.
Despite her status 3 a nontenure track Instructor, Ms. Godlrey i aiso a former Officer of the aculy
Senate, Chlr Valamisura coud not explain this Inequally of treatment of smilarly situated faculty
members. He was apparently unaware of her non tenure track nstructor satus.

The next business day, Apr 8, the lection was held. No minutes have been made avalible
{online oI perso) to determine fa quorum was present to conduct business on Api 16, or who voted
forolficers. At theApi 18 ming, Mr. Michael iyadvisesthat actions were taken by the fculy Senate
to confirm the Aprl15 actions of Chale Malamisura andthe Executive Committee. ts no known exctly
what official action was taken due to: ac of ofclal Minutes, the lack of an agenda and notice or the
meating, and the ack of notice that any uchactionwoud be considerat such a meeting.

Chale Malaisura contends that he and the faculty Senate were justified nthe actions taken to
remove Challnger Quesenberry fom the ballot,asvel as Visiting Faculy from voting positionson the
faculty Senate. Chair Malamisura argues that Bluefield State policies and traditions do not afford to
VisitingFaculty members the ight o participate sence suchas faculty Senate.Chai Mlamisura oes
on his Interpretation of relevant autharty for this aserton. No specific authority was provided.

Chalr Malai contends tht he had the authority as Chalr to determine which faculty
memborsmay serve on thSenate, and that he acquiesced n permiting isting instructorstobe Senators
‘simplybecauseof thedifficultyofgettingtenuredand tenure-track Instructorstoserve, Thus, he contends
that If he could permit such service, he could likewise end such service at his discretion. This argument is
‘not persuasive asa basis for avoidingestablished procedural, legal and constitutional requirements.There
{smo authorlty for th contention that the Char may follow or disregard requirements at is of hr soe
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discretion, much less exercise any such supposed discretion In a manner which from all appearances
substantially benefited is reelection chances.

Thecontention thateither the Chalor the Executive Committe ofthefacultySenate has plenary
powertodisregardand/orto interpret relevantauthorty Ina manner inconsistent with the plain meaning
of such authority is mertess. Tht such substantive decisons also appear to have been beneficial to the
Chair's reelection charices no doubt served as a has for many of the harsh complaints received In the:
Office ofthe President.

After an exhaustive search of relevant authority, the undersigned finds no persuasive argument
to support the faculty Senate's contention of plenary power and control over the election and
membership process. To the contrary, the relevant authority compels the conclusion that Visiting

instructors mayfully and meaningfully participate in allaspectsof sharedgovernance. Indeed, the practice
of the faculty Senate had, prior to the April 2022 election, permitted non-tenured)/non-tenure-track
faculty to not only be full Senate members, but aso to hold office in the faculty Senate. This precedent
undermines Chair Malamisura's defense of the faculty Senate election: related actions.

Theultimate authority for who may participate ishared governance was established by the West
Virginia Legislature. West Virgiia Code, Section 188-6-3(a) establishes that Boards of Governors shall
have access to Information from thelr respective Instructors and that "al faculty” shall have the
opportunity to participate inthe delivery ofadvice. ThatIs the policyof West Virginia. Furthermore, the

Faculty Senate Constitution provides no imitation on Visiting Instructors o long as such an Individual is
fulltime and holds the rank of instructor, assistant professor, associate professor, or professor. Article V.
The contention that visting instructors arepresumptivelybared from participation simply not present,
expresslyorimplicit, inthe Constitution. What is present In the Constitutionis a prohibitionofemeritus
professors rom serving. Consistent with the legal princple ofexpresso unlus exclusi alters, had it been
the Intention to bar Visiting Instructors rom serving, sucha provision would have been inserted at this
point. That it wast requires the conclusion that visitng Instructors are not barred from service as
members or as officers of the faculty Senate consistent with legislative policy.

“The long and extensive service of Ms. Godlrey on the faculty Senate undermines the current
argumentof the faculty Senate. Given the timing of the elections-elated actions, the lack of pertinent
authorky, and Ms. Godfrey's long service, together with the complete lack of proper notice for such
actions, one mustconclude that (1) theCha did notpossessthediscretion to determine which instructors
couldorcould not serveas amemberofo seekoffice on thefaculty Senate; and (2) that the unnoticed

substantive actions taken Inview of the lection time line, when considered withthe lack of authorlty for
such action, were arbitrary and capricous and severely prejudiced the abilty of Visiting instructors to

fully andmeaningfullyparticipate nthe elective process and in shared governance. luefleldtateFaculty
Handbook, Section 5.3000, relating to Commitee Assignments for faculty, provides an expectation that
fulltimefacultyshould participate on college wide committees,Thisprovision, which doesnot distinguish,
expressly or Implicit, between tenure/tenure-track and nontenure-track faculty, fs additional
persuasive authority that the faculty Senate acted improperly with respect to the election process. For
these reasons, in additionto the fatal procedural problems rferenced above tis recommended thatthe
Vice ChaitmanColenotaccept the actions ofthe faculty Senate with respect to the April 2022 election.
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Respectfully submitted,

" —0alei [202.2
Brent. Benj Date
Executive Vice President and General Counsel
Bluefield State University
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11/03 ~BSU BOG MEETING
Background:

~ 0n09/16/22, the Executive Committee of this Board passed a resolution asking the Board to
consider whether the current Faculty Senate should be replaced bya Faculty Assembly to best

serve the needforopen, equal and meaningful input and advice between individual faculty
members and the Board. The Executive Comittee expressed concerns tha the Boardwas not

benefitingfrom the full diversity of experience of BSU's faculty and that meaningful, open and
direct engagementofthe faculty in communications between individual faculty members and
the Board would be enhanced by an Assembly model,

~ 0n10/03/22, this Board accepted the 09/16 Resolution and established a30-daycomment
period for receiving comments. Ths decision was promptly propery posted, including on BSU's
website. The Board established that it would vote on thematterat ts 11/03/22 meeting,

~ Inadditon to the posting, BSU issued an email to “all users”, advising of the 10/03 action and.
encouraging all interested individuals to submit commentsto the Board through the President's
Office. A link to the Board's action was also provided.

~ During the next weeks, BSU's President and is EVP/GeneralCounsel metand consulted over
several hours with the current Faculty Senate to discuss the Resolution.

Written Comments
In response toa request to interested parties for written comments, comments were received from 6
individuals during since 10/03,
These comments focusedon two issues: legal and policy.
“The written comments were forwarded to Board members earlier this week. Its my understanding that
each of you have received and considered them in preparation for this meeting, Each of the individuals
Who submitted written comments received an invitation oattend and speak with the Board should they
desire.
For purposes ofthis meeting, | will summarize the general issues addressedbyeach comment.

Vanessa Gorey~Could not be here
~ Ms.Godieyopposes a move from a Senate to an Assembly.
~ She references WV statutory lawfo assertions regarding Board duties, Administration duties

and Senate actions elated to its Apri election.
~ She states that the Senate s trying tocorrectoversights of the Senate made inthe past.
+ She believes that the creation ofan Assembly should require a vote by the faculty.
~ She believes that by-laws should be done beforeavote, not during an interim period evolving

the Senate to an Assembly.
~ she believes that a move to an Assembly is not a power that should be n the Presidents o the

Board's best Interests” n that It will create facultydivisions.
~ she belleves that BSU's faculty s doing ts best o help the success of BSU
Sean Connolly -3 submission



First Submission
~ Mr. Connolly makes several legal arguments for the proposition that the Board cannot move to

an Assembly model including: (1) that the Board and the President does not have the power to
s0act; (2) that any power that the Board has must be also sharedwitheveryone at the school
(using the term, "a plabicitary vote”); (3) that any Board action would be "a legal and
administrative overreach” if “others” are excluded from voting on the matter; 4) ts an abuse:
of the Code to assert that Boards have the power to dissolve senates or create assemblies; and
(5) that ts “legally dubious” to involve non-faculty In the faculty's self-governance and
representation.

~ Mr. Connollycontends that arguments that an Assembly model wil ead to moreInclusion and
openness in communications Is “completely spurious” and s a redherring. He asserts that the
“real agenda”ofthe Board s to (1) direct staffing offices; (2) directly surveil the faculty; or (3)
to intimidate the faculty. He believes that under the current senate model, the Board can meet
directly with the faculty's representatives

~ Mr. Connolly raisesotherquestions and matters, referencingefficiencies, the “business speed *
of leaders of authoritariandictatorships and monarchies, and that public schoolsare “not
designed to be the olgarchical corporate fiefdoms of self-appointed managerial aristocrats as in
themannerof third-word banana republics or feudal manors.”

~ Mr. Connolly believes that an Assembly model will ead t less communication than the current
Senate model, and that sucha change will “irrevocably harm the institution and ts faculty.”

Second submission
~ Mr. Connolly ais that he believes that the senatehas a “sovereignty” which refers to the

power of self-determination of the faculty.
~ Ho asserts thatthe faculty should choose who communicates with the Board and the

Administration on its behalf.
~ He questions whether those who do not primarily serve a facultyrole and have the same

interestsas faculty should have any role in determining how communicationsoccur with the
faculty.

~ Otherwise, Mr.Connolly argues, “[hlaving management determine the meansbywhich faculty
speak and to who they speakis tantamount to passive control over faculty speech itself.”

~ An assembly model will not rest in more honest, helpful or frequent feedback.
~ Those who speak out can “more easilybe sanctioned, ignored, dismissed, or otherwise

marginalized.”
‘Amoveto anAssembly model will destroy faculty moral, trust and cooperation.

Third submission
~ Repeats assertions from second submission

Carol Cofer
~The old General Faculty meetings were poorly attended, not representativeand faculty was

intimidated to speak out.



+ The current Senate model provides more opportunities or faculty voice in institutional
governance than an Assembly or general faculty meeting model.

~The President and the Board haven't met sufficiently with the current Board.
~ Any proposal to dissolve the Senate in favor of an Assembly must be fist initiated at the Faculty

Senate level according to the Faculty Senate's Constitution. Neither the Boardnor anyone else
has “the right to change our Faculty Constitution.”

Amanda Matoushek

1. Having a Senate doesn't prevent Board or President meetings with the entire faculty.
a. Senate providesaway for faculty to initiate discussions on practices, procedures, etc.
b.. Senate sa means for schools/colleges to work together and cooperate, and resolve

things atthe faculty level.
2. President and Board have not met sufficiently with the Senate.
3. Board should have had input from the faculty before it went forward on the resolution.
4. The President should not prepare the by-laws.
5. Ms. Matoushek acknowledges issues with faculty participation in the current model, but

contends that itis because thePresident and the Board have not accepted the Senate's
recommendations. She asserts that such advice has been met with “disdain and hostility.”

6. An Assembly model will ill faculty morale “as we are made to feel that we are simply hired help
being told what to do by our Board overlords, rather than the professional education and
subject matter experts that we are.”

7. [Disagreement with Benjamin's Investigative Report findings;
Only source Malamisura

© Inappropriate attack on Malamisura
© Contradicts Malamisura on who decided againstcandidacy and membership of Visitings
© implies that Malamisura did't have power as Chair that he exercised
© Comparison on Godfrey not accurate and ‘Intentionally misleading”
© Argues that Visitings shouldn't be included [but later acknowledgesmistakes, etc.]

= Timing of action disputesthislogic
8. Communications need tobe a two-way street.

Sara Roberson

~ Assembly model will serve to silence faculty when conflicts with the administrationarise
- Fear of retribution
~ Faculty work hard having to be in an Assembly is “an additional burden” which will reduce

participation. Itis excessive.
Roy Pruett

~The full Senate represents the schools and ensures their Interests are protected.
The Chair and Vice-Chair must come from different schools.

© An Assembly would allow larger schoolsto have an unfair advantage over smaller
schools.

~The Board and President have notsufficientlymet with the Senate.
~The move from a senate model to an Assembly model goes against WV law and HEPC rules.



The Board's Duties and Powers-
~ WV public policy is established by its statutory and common law. This san institution of the

State of WV.
~Thelawapplicable to the issue before the Boardisset forth in Chapter 138of theWV Code.

Specifically, thereare 6 Sections which relate to faculty senates and assemblies, 4of which are:
relevant to today's discussion.

© 2A4 Powers and duties of Boards
© 61a What the purposes of faculty senates/assemblies are for
© 63 What form of faculty model should be used
0 87 The authorityof the BOG relating to faculty

~ With respect to the decisionof which faculty model provides the best meansofdirect unfiltered
‘communications between Individual faculty members and the Board, the public policy of WV as
set forth n its law is plain and clear. This is not even remotely a cosecall. The Board has not
simply the power, but the duty, to “determine, control, supervise and manage the financial,
business and education policies and affairsofthe state institution ofhighereducation under its
jurisdiction.” 188-2-4(a). Noother entity s given such authority. This duty is non-delegable.

«The purpose ofa faculty senate or assembly is set forth by statute: A Senate/Assembly “means
the advisory groupoffaculty formed at a state institution of higher education” as determined by
the institution. 188-6-1a(h). There is no other role for the Senate/Assembly set forth by law. The
statutory purpose for a Senate/Assembly is therefore to provide the Board with advice. Itis a
communications purpose.

~The public policy of WV does not mandate a Senate form for faculty communications. It provides
the school with an option:a Senate or an Assembly. This cholce reflects the Legislature's belief
recognition that differentschoolshave differentsituations and that the ultimate choice of
faculty communication should be left to the institution. 188.6-3.

- Asthe Board is aware, a Senate model utiizes faculty representatives for communications
between theBoard and its faculty. An Assembly model provides direct, unfiltered
‘communications between individual faculty members and the Board since all faculty members
participate. Id.

~The decision i thatofthe Board. There is no legaldispute on this. The judicial doctrine which
‘applies here is the Plain Meaning Doctrine. This requires thata statute which is plain and not
ambiguous Is applied according to its meaning. Here the plain meaningof the statutes is clear.
Even if they were not clear, application of the judicial doctrine of reading statutes ‘in pari
‘materil” reaches the same conclusion. The decision is thatoftheBoard and its duty is to do
what it believes best serves the school.

~ Each model has Its pluses and minuses. Toensure that the Board is well informed in ts decision,
the Board should involve the faculty in decisions affecting the faculty. Regarding today'svote,al
interested partis, including the faculty, were provided a 30 day notice of the Board's decision
to considerthis issue today. Furthermore, thePresident and myself consulted forseveralhours.
with the current Faculty Senate over the last several weeks on this issue.



+ With respect to the Comments made regarding the law compellinga different conclusion, | must
respectfully disagree. Based upon my experience and research, this is nota close legal call. The:
Board has the duty and authorityto proceed today as it believes is best for BSU.
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Bluefield State University
Board of Governors ~ Special Meeting.

August 4, 2022

Consideration of University Improvement Packageof Proposed Policies (new and amended)

Summary: At a meeting held on June 24, 2022, the BOG approved the publication of proposed
new/mocified policies, collectively termed the University Improvement Package. This Package consisted
of proposed modificationsto elght (8) current sectionsofthe BOG's policies. The proposed new/modified
policies were published as NoticesofProposed RulemakingonJune 29, 2022. Anemail inviting Comments.
‘was senttoall faculty members and staffonJune 29, 2022.

Comments were received from eight (8) individuals. Each was invitedto attend the July 25, 2022,
Joint Special Meeting of the Academic Affairs Committee, Policy and Planning Committee, and the
Executive Committe to discuss their Comments. Those who attended were: Melissa Haye, Vanessa
Godfrey, Rodney Montague, and Sandra Wynn. Angle Lambert attended but did not present. The
following provided written Comments (which were provided to the Committee members), but did not
‘appear: Sean Connolly, Carol Cofer and Amanda Matoushek. Comments were provided as follows:

AC-201 Academic Objectives 8

AC-204 Standards for Undergraduate Admission 1

AC-204A Admissions into Colleges and Schools (new) 6
FC-403A Academic Freedom and Professional Responsibility 5

FC-4038 Faculty Appointments 5

FC-403C Faculty Evaluation 2
HR-703 Staff Structure 2

HR-713 Recruitment, Promotion and Hiring 5

Most of the Comments were non-substantive. Most were questions regarding the application of
the policy changes. These Comments were addressed by President Capehart at the July 25 Special
Meeting. A second area of Comments focused on considerations related to curriculum for two-year
degrees which have previously been determined in policy making. President Capehart also addressed
these Comments. A third area of Comments focused on the procedural implementation of the proposed
policy changes. President Capehart advised that such input would be incorporated into the procedures
‘which he will establish by Executive Order. The fourth are of Comments represented substantive change
recommendations. These Included grammatical suggestions, clarifications regarding nursing continuing
education and outside work, and related recommendations. The final Policies before the Board of
Governors today include many of these recommendations.
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SubstantiveComments and Changes to Specific Proposed Policies:
AC-201 Academic Objectives

‘Comments were received from 8 individuals. As a result of the Comment period, changes in the.
proposed policy were made to 5.0 Core Competencies. Specifically, “Critical and Creative Thinking” was
added t0'5.1.1 for Associate's Degrees, and “General Science” was moved to 5.1.2 for Bachelor's Degrees.
“This was inresponse to concerns about the time requirementsforcompetenciesfor 2-yeardegrees. Other
areas of Comments will be considered when developing procedures for implementing this policy. Other
Comments were previously considered by the Board of Governors when the current Policy was last
changed.

AC-204 Standards and Procedures for Undergraduate Admissions

Comments were received from 2 individuals. As a result of the Comment period, grammatical
changes were made to Sections 2.2, 2.4, and 2.5. One Comment inquired whether Bluefield State should
drop the ACT requirement. That Commentor did not attend the July 25 meeting, so no discussion was
made.

AC-204A Admissions into Colleges and Schools

Comments were received from 6 individuals. As a result of the Comment period, language was.
changedin Section 1 ofthe proposed Policy. During the July 25 meeting, President Capehart clarified that
theprocedures which will implement thisPolicywil involve admissionscriteria and input from the specific
colleges and schools, but that the President is responsible and accountable for such admissions.
Requirements from accrediting bodies wil not be eliminated. Typographical changes were made to
replace “College of Arts and Sciences” with “College of Liberal Arts.” A provision to permit an exception
to the need to be in school to take 200 level and above courseswas added.
FC-403A Academic Freedom and Professional Responsibility

Comments were received from 5 individuals. A primary concern expressed by individuals In the
instruction of healthcare fields focused on the need for such faculty to have practice days for licensure.
‘maintenance. The committee members and the President discussed this at length and agreed that such
concerns are not only important, but that such practice days are beneficial to the University and to its
students. Achange was made to Section 2.2.1.3.2, which establishes that clinical faculty who are required
to engage In activities for pecuniary return in order to maintain their professional licensure are exempt
from institutional approval of such activities
FC-4038Faculty Appointments

Comments were received from 5 individuals. No substantive changes were made. Most of the
Comments requested clarifications as to how the Policy would be implemented. President Capehart
answered these questions at the July 25 meeting.
FC-403C Faculty Evaluations

‘Comments were received from 2 individuals. Both individuals had questions about how this Policy
will be implemented. Unfortunately, neither individual was able to attend the July 25 meeting. President
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Capehart addressed implementation matters. The Policy establishes specific standards for annual
evaluations, wherebefore there were on generalities.

HR-703 Employees

No Comments were received on this Policy. The only modifications made relate to Section 1,
concerning the effective date of the Policy.

HR-713 Recruitment, Promotion and Hiring Policy

Comments were received from 4 individuals. Because this proposed policy was drafted before
university status, al referencesto College have been changed to University. Becauseofthe changes made.
in eliminating the “classified employees" status for some staff, Section 1.2was changed to refer to staff
generally. Concerns were expressed by3 individuals that the current system of committees is preferable.
President Capehart responded to these concerns. Or. Montague made important contributions regarding.
the role of a diversity officer to review employment decisions. The Committee members and President
Capehartdiscussed the matterinsome lengthwithDr. Montague and Mr. Benjamin. Themannerinwhich
the diversity officer proceeds will be a matter for the procedures which will implement this Policy. Dr.
Montague's comments wilbe considered in developing such proceduresand the institutional role of the
diversity officer.
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BLUEFIELD STATE UNIVERSITY
BOARD OF GOVERNORS

POLICY NO. HR-713

RECRUITMENT, PROMOTION AND HIRING POLICY

SECTION 1. GENERAL

11 Purpose. The purposeof this policy is to assure that Bluefield State University employs
the highest qualityof faculty,staff and administrators to accomplish its mission.

12 Scope. This policy authorizes the creationofhiring procedures for faculty and staff within
Bluefield State University.

13 Effective date: August 4, 2022.

SECTION 2. HIRING PROCEDURES

21 Because the success of Bluefield State University is diretly dependent on the quality of
its employees, the recruitment and hiring for all positions at Bluefield State University,
below thatof the President, shall be the responsibilityofthe President who is responsible:
10 the Board of Governors for the success of the University. The President, at his or her
discretion, shallretain thesole responsibility for the hiringofthe University’s full and part-
time employees in compliance with state and federal hiring requirements. The President
may designate an individual to perform this function.

22 The President shall by exceutive order issue a procedure or procedures for the hiringofall
full-time and part-time regular vacancies 10 provide Bluefield State University the most
qualified person for each position while promoting equal employment opportunity to all
qualified individuals. Such hiring procedures may vary between different types of
positions, and may include;

a. the direet recruitmentofqualified individuals;
b.. the promotionof any person holding an “interim” position fora period ofa year

or more toa fulltime position without further procedure;
c. the use of traditional job postings utilizing a hiring committee, or by any

‘combinationthereofas the President determines to be appropriate.

All hiring decisions recommended to the President shall be reviewed by the University’s
designated diversity officer to affirm that appropriate sensitivity has been given to the
hiringofminority applicants and that equal employment opportunity has been afforded to
all qualified applicants.

SECTION 3. PROCEDURES



3.1 Relevant hiring procedures, resources and forms, as necessary to implement this policy,
shall be posted electronically on the Bluefield State University, Officeof Human Resources
website,
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BLUEFIELD STATE UNIVERSITY
ADMINISTRATIVE PROCEDURE AP-FC-001.

1. InGeneral.

14 Authority. The Bluefield State University procedure for post-tenure review is
issued pursuant to section 2.3 of Policy No. FC-403C consistent with section 2.2
of Policy No. FC-403C

1.2 Policy Statement. The purpose of post-tenure review is to examine, recognize,
enhance and assure the performance of tenured faculty members. Post-tenure
review includes the recognition of multi-year accomplishments, an ongoing
assessmentof a tenured facully members adherence to the standards set forth in
section 3.3 of Policy No. FG-403 and plans for professional development to
promote such adherence.

1.2.1 The post-tenure review process is nota reconsideration of tenure, but rather
a three-year performancereviewwhichserves to identify the tenured faculty
member's contributions to the institution and future opportunities as well as
identifying any deficiencies in performance and, in those cases, provide a
plan for addressing concerns.

13 Subject Faculty. All tenured faculty shall be reviewed with the exception of
tenured administrators whose majority of their duties are administrative.

1.3.1 The three-year review cycle shall begin upon the completion of any prior
post-tenure review period.

1.3.2 Any administrator who returns to full-time teaching shall be subject to post-
tenure review in the third year following their return to full-time faculty status.

2. Portfolio Submission.

24 Notice. On or before the 1 day of November of each acadernic year, the Provost
shall notify each faculty member wha is in their third year following the granting of
tenure or their third year since the completion of their last post-tenure review
process that they shall be considered for post-tenure review.

22 Portfolio submission. On or before the 15" day of March, the faculty member
under consideration under section 2.1 shall submit their post-tenure portfolio to the
Dean of their respective College for review.

23 Documentation. Each post-tenure portfolio shall include the following

2.3.1 One copy of their portfolio and a pd fle.



23.2 Authorization to release information.

23.3 Curriculum vitae.

23.4 Proposed exceptions to current criteria.

23.5 Ademonstrationofexcellence in teaching supported by student evaluations
for the preceding four semesters; facully annual self-evaluations; sylabi
and lesson plans for the preceding four semesters; and classroom

, evaluations.

236 A demonstration of distinctive professional and scholarly activities and
recognition.

. 237 A demonstration of adequate accessibility to students supported by the
faculty member's course schedule and posted office hours for the previous
four semesters.

2.3.8 A demonstrationof adherence to professional standards of conduct.

2.3.9 A demonstration of effective service to the University, college, school and
department,

2.3.10 A demonsiration of active promotion of his orher field of study.

23.11 Ademonstration of active recruitment of students forhis or her field of study.

23.12 A demonsiration of significant service to the community and the people of
West Virginia,

23.13A demonstration of exemplary experience in higher education and at the
University.

2.3.14 A demonstration of possession of an eamed doctorate, the highest earned
degree in the faculty member's field of study or a special competence
earned from professional experience.

2.3.15 A demonstration of continuing professional growth.

24 Faculty Comment. On or before the 1! day of January, the Provost shall provide
noice to all faculty members of those faculty members who are subject lo post-
tenurereview during such academic year.



2.4.1 The notice shall include (1) the criteria upon which post-tenure review is
conducted; and (2) the time, place and manner for the faculty to submit any
comments as they relate to specific criteria set forth.

2.4.2 The Dean shall not consider anonymous submissions. However, in order to
maintain confidentiality, the Dean shall retain the original comments under
this section while including sanitized versions of the comments in the
portfolio that does not include the submiltter's name or any other identifying
reference.

24.3 Comments shall be submitted no later than the 1% day of March of the
academic year.

3. Initial Determination.

31 Dean's Review. On or before the 31% day of March of the academic year, the
Dean of the respective College shall submit to the Provost (1) a satisfactory
determination that the faculty member's performance for the period under
consideration has met or exceeded the criteria; or (2) an unsatisfactory
determination that the faculty member's performance for the period under review
has failed to meet the criteria.

32 Satisfactory Determination. If a faculty member receives a satisfactory post-
tenure determination, the Dean shall include in their submission to the Provost a
recommendation for a salary enhancement that adequately reflects the faculty
member's performance.

3.2.1 In instances in which the Dean determines that the facully member's
performance greatly exceeds the normal expectations for the execution of
his or her professional responsibilities as they relate to the criteria, the Dean
may recommend to the Provost meritorious recognition of the facully
member as evidenced by a letter to be included in the his or her personnel
file which may be used to support future applications for honors, awards,
grants or project support.

3.2.2 A Dean may issue a satisfactory determination with recommendations in
instances in which a faculty member's performance requires only minor
improvement in three or less areas for the faculty member to meet the
criteria.

33 Unsatisfactory Determination. If a faculty member receives an unsatisfactory
post-tenure determination in which the Dean determines that they have failed to
demonstrate meeling the criteria set forth in section 2.3 of this procedure, then the
Dean and the facully member shall create a development plan that wil set forth
the manner in which the faculty member shall meet the criteria during a
development period which may not exceed two years.



4. Remedial Action.
44 Development Plan. A development plan shall include (1) clearly defined goals and

outcomes; (2) activites designed to achieve such outcomes; (3)a timeline for such
activities including periodic assessments; (4) a monitoring strategy that includes
the method for measuring progress; and (5) the source for any support necessary
to assist the faculty member.

4.2 Portfolio Submission. At the end of the development period, the faculty member
shall submit a portfolio that shall include (1) the original development plan; (2)
materials supporting measurement of outcomes set forth in the plan; and (3) any
additional documents that the faculty member may wish to include.

43 Dean's Review. Upon submission, the Dean shall review the faculty member's
portfolio submitted pursuant to section 4.2 to determine whether or not the faculty
member has met the goals set forth in the development plan.

44 Dean's Approval. If the Dean determines that the goals of the development plan
have been met, they shall submit the portfolio to the Provost with a
recommendationof approval to the Provost.

45 Dean's Disapproval. Ifthe Dean determines that the goals of the development
plan have not been met, they shall forward to the Provost a recommendation that
(1) an extension not to exceed one year be granted in order to provide the faculty
member the opportunity to meet the goals set forth in the development plan; (2)
the faculty member be reassigned to another position within the University; (3) the
faculty member be offered a term contract; or (4) personnel action be taken
pursuant to section 3 of Policy No. FG-403C.

5. Provost's Action.

5.1 Provost's Review. Upon submission, the Provost shall review the faculty
member's portfolio and Dean's recommendation submitted pursuant to section 3.1
to determine whether or not the facully member has met the goals set forth in the
development plan.

52 Provost's Approval. If upon review of the portfolio and recommendation of the
Dean the Provost determines that the goals of the development plan have been
met, they shall declare the plan satisfied and the process complete and notify the
President of their approval.

53 Provost's Disapproval. If the Provost determines that the goals of the
development have not been met, they may (1) grant an extension not to exceed
one year in order to provide the faculty member the opportunity to meet the goals
set forth in the development plan; (2) recommend to the President that the faculty
member be reassigned to another position within the University; (3) recommend to



the President that the faculty member be offered a term contract; or (4) recommend
1o the President personnel action be taken pursuant to section 3 of Policy No. FC-
403C.

6. President's Action.

61 Satisfactory Determination. Upon receipt of notification of a satisfactory
determination from the Provost, the President may within five days (1) accept the
decision of the Provost; or (2) request all of the documents that pertain to faculty
member's post-tenure review in order to conducta further review.

6.1.1 If the President fails to take any action within five days of receipt of
nolification from the Provost, the action of the Provost shall be deemed
accepted.

6.1.2 If the President conducts a further review, they must act within thirty days
of receipt of the documents or the action of the Provost shall be deemed to
be accepted.

62 Provost's Disapproval. Upon receiptof a determination by the Provost pursuant
to section 5.3, the President shall:

6.2.1 Affirm the recommendation of the Provost and proceed to (1) reassign the
faculty member to another position within the University; (2) offer the faculty
member a term contract; or (3) undertake personnel action pursuant to
section 3 of Policy No. FC-403C;

6.22 Dismiss the recommendation of the Provost and determine that the goals
of the development plan have been met; or

6.2.3 Return the matter to the Provost for further review.

63 Appeal

6.3.1 Right to Reconsideration. Any faculty member who receives an
unsatisfactory determination that is affirmed by President pursuant to
section 6.2.1 has the right to file an appeal for reconsideration with the
Office of President

63.2 NoticeofAppeal. Inorderto exercise the right granted under section 6.3.1,
the facully member must fle a Notice of Appeal within seven days of receipt
of the determination received under section 6.2.1.

6.3.3 Letter of Appeal. A faculty member fiing a Notice of Appeal under section
6.3.2 shall file a Letter of Appeal within seven days of filing the Notice of
Appeal that sets forih reasons and includes additional supporting



documentation in support of his or her position that the decision rendered
pursuant to section 6.2.1 should be reversed.

6.3.4 Reconsideration. Based upon all the information submitted, the President
shall reconsider the matter on appeal and render a decision within fourteen
days of the filing of the Letter of Appeal. In order to obtain additional
information, the President may convene a hearing on the matter and require
the faculty member and any other college personnel to attend and provide
information

6.3.5 President's Decision. The Presidents decision provided under section
6.3.4 shall be final.

7. Failure to Comply.

7.4 Neglect of Duty. Any faculty member that fais to submit to post-tenure review
shall be dismissed pursuant to section 3.1.4 of Policy No. FC-403Cas a substantial
and manifest neglect of duty.
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A RESOLUTION
BY THE

BOARD OF GOVERNORS OF BLUEFIELD STATE COLLEGE

"WHEREAS, on the first dayof July, two thousand twenty-two, BLUEFIELD STATE

COLLEGE will be designated BLUEFIELD STATE UNIVERSITY; and
WHEREAS, at the time of this transition, the BOARD OF GOVERNORS of

BLUEFIELD STATE COLLEGE wishes to assure that following said transition that

BLUEFIELD STATE UNIVERSITY will continue to embrace is further designation as an
Historically Black College and University (HBCU); and

WHEREAS, the BOARD OF GOVERNORS of BLUEFIELD STATE COLLEGE
believes that maintaining our proud and rich heritage as an HBCU can best be served by
creating a position of prominence directly reportable to the BOARD OF GOVERNORS

whose responsibility will be to assure the BOARD OF GOVERNORS that BLUFIELD

STATE UNIVERSITY remains vigilant in maintaining its stature as an HBCU.

THEREFORE, LET IT BE RESOLVED, that the BOARD OF GOVERNORS hereby
creates the position of CHANCELLOR of BLUEFIELD STATE UNIVERSITY whose duties

and responsibillies shall be as follows:
1. To represent the University before organizations and at functions that are

inherently, structurally or historically created and conducted for the specific benefit

of historically black colleges and universities;

2. To represent the University in other situations as requested by the PRESIDENT;
3. To assist the PRESIDENT in fundraising Including the acquisition of grants

especially in situations in which prospective donors or grantors provide

opportunities that are specifically for the benefit of historically black colleges and
universities;

4. To assure that the University makes sufficient effort to maintain its heritage as an
historically black college and university when conducting the hiring of faculty and
staff and recruiting minority students; and

5. Perform other duties as may be directed by the CHAIR of the BOARD OF
GOVERNORS,



The position of CHANCELLOR shall not be provided any supervisory or
‘administrative duties or responsibiliies nor shall any duties or responsibilities set forth
above be interpreted as to supersede the executive authority of the PRESIDENT as set
forth in the By-laws and by state law but such duties and responsibilities shall be confined
to representing the University and assisting the PRESIDENT as set forth above.

Itis understood that the PRESIDENT and the CHANCELLOR shall work together
to support the intent of the BOARD OF GOVERNORS in creating this position.

The PRESIDENT is hereby authorized to negotiate the proper terms and
conditions of the letter of appointment of the CHANCELLOR and that such agreement
shall become effective upon the approval of the CHAIR of the BOARD OF GOVERNORS.

Approved this 23 dayof June, 2022.

Presiding Officer
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BLUEFIELD STATE UNIVERSITY
BOARD OF GOVERNORS

POLICY NO. AC-201
ACADEMIC OBJECTIVES

10 INGENERAL

1.4 This policy establishes academic objectives for Bluefield State University.

12 Effective date: August4, 2022

14 Student Preparation. Bluefield State University (‘the University) shall prepare its
students for real world success by assuring that each graduate:

1.4.1 is competent in their chosen field of study;

141.2 has the workplace skills necessary to succeed in the economic
marketplace;

1.1.3 is capable of participating as a knowledgeable member of American civil
society; and

1.1.4 possesses a sold ethical foundation.

1.2 Roles and Responsibilities. The roles and responsibilities for achieving these
objectives are as follows

1.2.1 Consistent with state law, itis the Board's role to set forth these academic
objectives and hold the University responsible for achieving such objectives:

1.2.2 Itis the role and responsibilty of the academy to design and implement the
course curriculum necessary to achieve the objectives set forth in Section 1.1.

1.23 Itis the President's role and responsibility to assure that the necessary
courses, faculty and methods of assessment will be created and implemented in
order to achieve the academic objectives set forth in Section 1.1 of this policy.

12 Accountability. At each annual meeting of the Board of Governors, The
President shall provide a report to the Board of Governors detailing the
University's progress in achieving these objectives.

1.3.1 For the purposes of this paragraph, the President shall report real results
that relate to acquiring knowledge and skills and not traditional academic seat-



time measures of compliance such as graduation rates, retention rates, progress
towards graduation, number of hours or other time-related assessments.

1.4 Minimum Requirements. The objectives set forth in Section 1.1 are the minimum
objectives to be achieved in order to prepare our graduates for real world success. As
such, itis within the roleofthe Academy to establish additional objectives that it believes
will further prepare our graduates for real world success.

20 FIELD OF STUDY

21 Competent defined. A graduate shall be considered “competent in their chosen
field of study” when he or she has mastered the content or the relevant body of
knowledge required and possesses the skill necessary to apply such knowledge in a
vocational environment so as produce a desired set of results.

22 Curriculum. The curriculum for each field of study must be rigorous, current and
require student performance appropriate for the credential awarded

23 Accountability. The University shall maintain a method to assess and
demonstrate the competence of its graduates in their chosen field of study based upon
external objective measures approved by the Board of Governors.

2.3.1 "External objective measures” must measure results and may include, but
are not limited to, job placement, major field tests, graduate admissions, licensure
acquisition, comprehensive examination or other such data or information.

2.3.2 "Extemal objective measures” may not include measures of process such
as graduation rates, retention rates, number of graduates, credit hours completed
or other such measurement that is based upon internally assigned values.

3.0 WORKPLACE SKILLS

34 Defined. “Workplace skils' include, but may not be limited to, critical thinking,
creative thinking, problem solving, verbal communication, written communication,
teamwork, leadership, intellectual rigor and discipline.

3.2 Curriculum. The University shall provide a curriculum in which all students shall
obtain the workplace skills necessary to enable them to compete in a dynamic economic
marketplace.

33 Accountability. The University shall maintain a portfolio for each student that will
demonstrate upon graduation that such student possesses the workplace skills
necessary to compete in a dynamic economic marketplace.



4.0 KNOWLEDGEABLE MEMBER OF AMERICAN SOCIETY

4.1 Defined. For the purposes of this policy, “a knowledgeable member of American
society” means knowing and understanding:

4.4.1 The political, economic, philosophical and societal foundations for our
country including the history of the United States and western civilization, in
general;

4.4.2 The philosophical foundation, development and application of the American
Constitution, Declaration of Independence and other founding documents to the
operation of the American system of government;

4.1.3 The fundamentals of entrepreneurship and the free market economic
system and a comparison to other major economic systems; and

4.1.4 West Virginia history that includes the developmentofthe African-American
community and the role of historically black universities in advancing African-
Americans politically, economically and societally.

42 Curriculum. The University shall provide a curriculum in which al students shall
obtain the broad base of knowledge necessary to participate as a knowledgeable
member of society.

4.3 Accountability. The University shall maintain a portfolio for each student that will
demonstrate upon graduation that such student has the broad base of knowledge
necessary to participate as a knowledgeable member of society.

50 CORE COMPETENCIES. The curriculum shall prepare each graduate to be
competent in the following areas:

5.1.1 Associates Degree. All students receiving an associate's degree shall be
required to be competent in in the following areas:

5.1.1.1 Western civiization and history to 1600 and American history
5.1.1.2 The U.S. Constitution and American system of government
5.1.1.3 Political economy focused on free market economics
5.1.1.4 Written and oral communications
5.1.1.5 Mathematics
5.1.1.6 Ethics in the student's field of study
5447 Critical and creative thinking

5.1.2 Bachelor's Degree. In addition to the competencies required in Section
5.1.1, students receiving a bachelor's degree shall also be competent in the
following areas:



6121 General Science
5.1.2.2. History of the student's field of study

6.1.3 Honors Students. In addition to the competencies required in Section 5.1.2,
students receiving a bachelor's degree and enrolled in the Honors University shall
also be required to complete a senior capstone project and be competent in the
following areas:

6.13.1 The Western philosophical tradition
5.1.3.2 World theologies with a focus on the Western theological tradition
5.1.3.3 Great books in the Westen tradition
5.1.3.4 Speech and debate

5.2 Co-curricularactivities. The University shall maintain a portfolio for each student
that will demonstrate that by participation or engagement that the students has
experienced frequent exposure to physical wellness activities and an appreciation of the
aris including music, art and/or theater.

53 Accountability. The University shall demonstrate that upon graduation that all
students are competent in each area of the core curriculum. The University shall maintain
amethod to assess and demonstrate the competence of its graduates in the areas within
the core curriculum based upon objective measures approved by the Board of
Governors.

5.4 Competent defined. A graduate shall be considered “competent” in all areas of
the core curriculum when he or she has mastered the content or the relevant body of
knowledge required and possesses the skill necessary to apply such knowledge in a
vocational environment so as produce a desired set of results.

6.0 COMMUNITY SERVICE

6.1 Required service. The University shall require each graduate receiving an
associate's or bachelor's degree to have performed a level of community service as
approved by the University.

6.2 Defined. For the purposes of this section, community service is defined as
voluntary work performed by a student that benefits others in the community either
individually or through organizations that support children, senior citizens, people with
disabilities, animals, local parks, the aris, historic building preservationor other charities
including faith-based organizations.

7.0 INTERNATIONAL CULTURES



7.4 Opportunities Required. The University shall require each student receiving a
bachelor's degree to have received an introduction to one or more international cultures.
through an appropriate curricular, co-curricular or extracurricular opportunity.

7.2 Accountability. The University shall maintain a portfolio for each student that will
demonstrate upon graduation that such student has received an introduction to
‘one or more international cultures through an appropriate curricular, co-curricular
or extracurricular opportunity.


