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Federal Rule of Civil Procedure 41(a)(1)(A)(1) when he was appointed to be Chair
of the Select Committee to Investigate the January 6th Attack on the United States
Capitol. See Notice of Voluntary Dismissal With Prejudice Pursuant to Fed. R.
Civ. P. 41(a)(1)(A)(1) Solely As to Plaintiff Bennie G. Thompson, ECF No. 39,
Thompson, et al. v. Trump et, al., Case No. 1:21-cv-400-APM (D.D.C.). All
Plaintiffs-Appellants are individuals and are not required to file corporate
disclosure statements under Rule 26.1 of the Federal Rules of Appellate Procedure

and D.C. Circuit Rule 26.1.



Current attorneys for Plaintiffs-Appellees in Thompson et al. v. Trump, Case
No. 1:21-cv-400-APM and Case No. 22-7031, are: Joseph M. Sellers; Brian
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No. 22-7030, are: Philip Andonian; Joseph Caleb; Matthew Kaiser; Sarah R. Fink
and William Bullock Pittard IV. Withdrawn attorney for Plaintiffs-Appellees in
Swalwell v. Trump is Barry Coburn.
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Defendant-Appellant in these consolidated cases is Donald J. Trump.
Additional named defendants in the district court were: Donald Trump, Jr. (1:21-
cv-586); Enrique Tarrio (1:21-cv-400); Hon. Mo Brooks (1:21-cv-586); Oath
Keepers (1:21-cv-400); Proud Boys International (1:21-cv-400); Rudolph Giuliani
(1:21-cv-400, 1:21-cv-586); and Warboys LLC (1:21-cv-400)

Current attorneys for Defendant-Appellant Donald J. Trump are Jesse R.

Binnall and Molly C. McCann.
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In the trial court, the following attorneys appeared for Defendants who are
not parties to this appeal: Jesse R. Binnall for Donald Trump, Jr. (1:21-cv-586);
John Daniel Hull, IV for Enrique Tarrio (1:21-cv-400); Jonathon Alden Moseley
(withdrawn) and Kerry Lee Morgan (withdrawn) for Oath Keepers (1:21-cv-400);
Joseph D. Sibley for Rudolph Giuliani (1:21-cv-400, 1:21-cv-586).
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Amici:

The following parties have appeared before the district court as amici: Evan
H. Caminker, Andrew Kent, Sheldon Nahmod, Daphna Renan, and Peter M. Shane
(1:21-cv-00400; 1:21-cv-00586; 1:21-cv-00858); Floyd Abrams, Erwin
Chemerinsky, Martha Minow, and Laurence H. Tribe (1:21-cv-00400; 1:21-cv-

00586; 1:21-cv-00858); Campaign Legal Center Action (1:21-cv-00400; 1:21-cv-
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00586; 1:21-cv-00858); and Jared Holt (1:21-cv-00400; 1:21-cv-00586; 1:21-cv-
00858). No amici have yet appeared before this Court.

Attorneys for amici Evan H. Caminker, Andrew Kent, Sheldon Nahmod,
Daphna Renan, and Peter M. Shane are: Elizabeth B. Wydra, Brianne J. Gorod,
and Dayna J. Zolle. Attorneys for amici Floyd Abrams, Erwin Chemerinsky,
Martha Minow, and Laurence H. Tribe are: Steven A. Hirsch, Nic Marais, and
Matan Schacham. Attorneys for amicus Campaign Legal Center Action are: Adav
Noti; Jonathan M. Diaz; Mark P. Gaber; Paul March Smith; and Hayden Johnson.
The attorney for amicus Jared Holt is Jonathan Lentine Williams.

B. Ruling Under Review

Defendant-Appellant seeks review of the Memorandum Opinion and Order
entered on February 18, 2022, by the Honorable District Court Judge Amit P.
Mehta denying Defendant-Appellant’s Motion to Dismiss. Thompson v. Trump,
~__F.Supp.3d _ ,2022 WL 503384 (D.D.C. 2022).

C. Related Cases
The Court has consolidated the related appeals No. 22-5069, 22-7030, and

22-7031. In addition to these three cases, there are four other cases involving
substantially similar parties and the same or similar issues in the district courts,
three of which are currently on appeal before this court:

o Smith et al. v. Trump et al., Case No. 1:21-cv-2265-APM (D.D.C.)
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e Moorev. Trump, Case No. 1:22-cv-10-APM; Moore v. Trump, No. 22-
7120

o Kirkland v. Trump, Case No. 1:22-cv-34-APM; Kirkland v. Trump, No.
22-7122 (consolidated No. 22-7120)

o Tabronv. Trump, Case No. 1:22-cv-11-APM; Tabron v. Trump, No. 22-
7121 (consolidated No. 22-7120)

Plaintiffs-Appellees are not aware of any other related case pending before

this Court or any other court.



STATEMENT REGARDING ORAL ARGUMENT

Appellees believe oral argument is warranted in this matter.
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ISSUE PRESENTED ON APPEAL

On the facts alleged in the consolidated complaints, whether former
President Donald J. Trump is entitled to absolute immunity from civil
suit for the harm his conduct caused the Plaintiffs.

INTRODUCTION

Former President Donald J. Trump asserts that he cannot be sued for
conspiring with his supporters to obstruct the peaceful transfer of power on
January 6, 2021. To support this extraordinary claim, Trump invokes the doctrine
of presidential immunity, which shields presidents from civil suits for actions
within the “outer perimeter” of their “official responsibilit[ies].” Nixon v.
Fitzgerald, 457 U.S. 731, 756 (1982). The Constitution’s text and structure,
however, make clear that Trump was acting far beyond the “outer perimeter” of his
office when he conspired to use violence and intimidation to prevent members of
Congress from carrying out their constitutional duty to count Electoral College
votes and certify the results of the 2020 presidential election.

Trump claims that obstructing Congress’s count of electoral votes was a
proper exercise of his responsibilities under the Take Care Clause of the
Constitution. But the Constitution deliberately excludes the president from the
process of casting and counting Electoral College votes, foreclosing any possibility
that Trump’s actions on January 6 could constitute legitimate efforts to “Take Care

that the Laws be faithfully executed.”



Nor can Trump’s other principal justification for his actions, that he was
speaking to the assembled crowd about matters of public concern, insulate him
from liability. Virtually every statement made by a president is a matter of public
concern, precisely because the president, as a prominent figure, is the speaker.
Trump’s argument therefore runs afoul of Clinton v. Jones, 520 U.S. 681, 695
(1997), which held that immunity is “grounded in the nature of the function
performed, not the identity of the actor who performed it.”

Ultimately, the immunity Trump seeks would cause irreparable harm to the
legitimacy of the presidency. Our constitutional structure relies on a fundamental
principle: “divide power everywhere except for the presidency and render the
President directly accountable to the people through regular elections.” Seila Law
LLCv. Consumer Fin. Prot. Bureau, 140 S. Ct. 2183, 2203 (2020). Thus, under
the Framers’ design, the Constitution vests the presidency with tremendous powers
precisely because the president is the “most democratic and politically accountable
official in Government.” Id. To ensure that the American people can hold the
president accountable through elections, the Framers carefully structured the
transfer of presidential power to shield it from corrupting outside interference,
most notably by the incumbent president who the Framers understood would face
enormous temptation to manipulate the process to his own ends. See The

Federalist No. 68 (Alexander Hamilton). By sending a mob after members of



Congress and the President of the Senate as they counted Electoral College votes,
in violation of the Ku Klux Klan Act and other laws, Trump undermined the
transfer of power in precisely the manner the Framers sought to guard against.
Plaintiffs are eleven members of Congress and two Capitol Police Officers
sworn to protect them. They all suffered psychological and, in some cases,
physical injuries as a result of the January 6 attack on the Capitol. Trump is not

entitled to immunity for his role in causing this harm.

STATEMENT OF THE CASE

I. FACTUAL HISTORY'

After a months-long effort to overturn the results of the 2020 election,
Donald Trump assembled an angry crowd on January 6 and dispatched it to the
Capitol to disrupt Congress’s count of the Electoral College votes. The rioters
caused injuries to the Plaintiffs that are the focus of the complaints in these

consolidated civil lawsuits.

! The following is a recitation of the facts alleged in the complaints from the three
cases consolidated in this appeal, among which there is substantial overlap. This
summary is consistent with the summary recited and assumed to be true by the
district court for the purpose of ruling on the defendants’ motions to dismiss. JA
207.



A.  Trump Sowed Doubt in the Integrity of the Election Before Votes
Were Cast

In the weeks leading up to the November 2020 election, Trump questioned
the legitimacy of the results by warning: “[T]he only way they can take this
election from us is if this is a rigged election.” JA 150, 4 33. Trump repeatedly
claimed (without evidence) that the election would be tainted by “fraud” and that
his opponents were “trying to steal” the election. JA 22, 99 13, 16. He also
publicly defended and solicited the help of violent supporters. See, e.g., JA 150,
9 31 (Trump praised violent protests by the “Trump Army”); id. 9 30 (when asked
to condemn the Proud Boys and their violent tactics, Trump instead told them:
“Proud Boys, stand back and stand by.”); cf. id. § 32 (when a mob of Trump
supporters swarmed a Biden campaign bus on the highway leading to the
cancellation of campaign events, Trump tweeted: “These patriots did nothing
wrong”).

B. Trump Tried Unsuccessfully to Overturn the Election Results
Throughout November and December

On November 7, 2020, all major news outlets called the election for Joe
Biden. JA 25, 9 20. In the days and weeks that followed, Trump employed a
number of strategies to overturn the election results.

The Trump campaign and its allies filed more than sixty lawsuits in state and

federal courts challenging the election results. JA 151, 9 36. No court found



evidence of voter fraud or other alleged irregularities sufficient to change the
outcome. Id. 9 37.

Nonetheless, Trump continued to insist that the election had been stolen,
publicly attacking state election officials who refused to say that he had won. JA
80-83, 99 36, 40, 49; JA 153-154, 9947, 50. For example, when Georgia’s
Secretary of State found no evidence of widespread voter fraud, Trump called him
an “enemy of the people,” prompting threats on the Secretary’s life. JA 153, q 47.
On December 1, 2020, a Georgia election official publicly pleaded: “Mr. President
... Stop inspiring people to commit potential acts of violence. Someone is going to
get shot, someone is going to get killed. And it’s not right.” JA 29, 9 29. But
Trump persisted, attacking officials in Michigan and Arizona as well. JA 81, § 40;
JA 153-54, 99 44, 50. Trump also pressured officials in Michigan, Pennsylvania,
and Georgia—including state legislators—to overturn the election results. JA 80-
84, 99 37-54.

Throughout this period, Trump promoted rallies, protests, and other public
events, all attacking the election results as illegitimate. JA 25-29, 99 21-29; JA
155, 9 54. Some of these events turned violent. JA 25, 4 22.

Despite Trump’s efforts, no state reversed its certified election results, and
on December 14, 2020, the Electoral College met and cast its votes—306 for Biden

and 232 for Trump. The election was over.



C. Trump and His Campaign, in Concert with Violent Extremist
Groups, Planned a Campaign Rally for January 6, 2021

Bereft of other means to remain in office, Trump turned his attention to
Congress. Working through his campaign, Trump organized a “Save America”
rally for January 6—the day Congress was set to count the Electoral College votes.
JA 159, 49 68—69. The campaign made direct payments of $3.5 million to rally
organizers, who worked with Trump to convene the event. Id. Trump personally
selected the speakers and the music. /d.

On December 19, 2020, Trump urged supporters to meet him at the Save
America rally, tweeting: “Big protest in DC on January 6th. Be there, will be
wild!” JA 155, 9 55. In response to the tweet, Trump’s supporters posted on social
media: “THE COMMANDER IN CHIEF HAS ISSUED HIS ORDERS”; “If
you’ve been waiting for a signal, THAT’S IT”; and, recalling Trump’s “stand by”
message to the Proud Boys during the first presidential debate, “Roger that.
Standing by no longer.” JA 155-156, 99 56-57.

On December 19, 22, and 25, 2020, the Oath Keepers—a violent militia
group—posted Facebook messages announcing an alliance with the Proud Boys
“to work together and shut this shit down,” crediting Trump with having “called
[them] to the Capitol” where he “wants [them] to make it wild,” and announcing
that they had “orchestrated a plan with the Proud Boys.” JA 157, 9 63. The two

groups provided their members with tactical gear to use at the Capitol, including



protective vests, military-style communication equipment, and bear mace. JA 158,
9 65. The Oath Keepers also provided “military training” for Trump supporters
planning to travel to D.C. on January 6. JA 172, 9 127. And the Proud Boys set up
a secure, encrypted communications channel called “Boots on the Ground” to
coordinate the group’s activities. JA 158, 9 65.

In posts on social media sites monitored by Trump and his advisors, Trump
supporters agreed to meet at specific “rally points™ for travel to D.C. on January 6
and recommended that their fellow rallygoers bring pepper spray, batons, tasers,
bullet-proof vests, and knives. JA 156, § 60. Some called for “mass hangings and
firing squads.” JA 156, 9 61.

Media outlets including Fox News reported on the violent posts
disseminated by Trump’s followers. JA 158, 9 66. And in widely publicized
remarks, former White House homeland security official Olivia Troye warned that
“there will be violence on January 6th because the president himself encourages
it.” Id. Law enforcement, including the FBI, also warned that the protests on
January 6 would be violent. Id.

Rather than discourage violence, Trump unleashed his supporters on the
Capitol. In a series of messages leading up to the rally, Trump falsely told
supporters that there was still time to change the outcome of the election, that

states wanted to “correct their votes,” and that Mike Pence, as President of the



Senate, could send Electoral College votes “back to the States.” JA 32-34, 4 38;
JA 160, 9 75. And on the morning of January 6, Trump sent a tweet claiming that
he could still win the election: “All Mike Pence has to do is send [the election]
back to the States, and WE WIN,” notwithstanding that this course of action would
have required Pence and Congress to violate their constitutional duties and oaths of
office. JA 160-161, 9 75-78.

D. Trump Inflamed the Crowd and Directed It to March to the

Capitol with Him While Congress Was Inside Counting the
Electoral Votes

Taking the stage at the Save America rally, Trump spoke to a screaming,
agitated crowd, repeating his claims that the election had been stolen. He told the
crowd that if Congress certified the results of the election, they would “have an
illegitimate president” and “we can’t let that happen.” JA 164-165, 4 87. He then
assured them that “when you catch somebody in a fraud, you’re allowed to go by
very different rules...” Id. §| 88.

As the crowd became more inflamed, Trump provoked them further,
shouting: “Something is wrong here, something is really wrong, can’t have
happened and we fight, we fight like hell, and if you don’t fight like hell, you’re
not going to have a country anymore...The radical left knows exactly what they’re

doing. They’re ruthless and it’s time that somebody did something about it.” JA



163-164, 99 85-88. In response, the mob began chanting “Fight like hell” and
“Fight for Trump.” JA 38,9 61.

As the crowd reached a fever pitch, Trump directed them to the Capitol, just
as he had previewed to rally organizers, and despite the fact that the event permit
was limited to the Ellipse, announcing: “[W]e are going to ... walk down
Pennsylvania Avenue ..., and we are going to the Capitol, and we are going to try
and give ... our Republicans, the weak ones because the strong ones don’t need
any of our help, we’re ... going to try and give them the kind of pride and boldness
that they need to take back our country.” JA 159, 4 69; 165, 489-90. The crowd
shouted and chanted, “Storm the Capitol,” and “Take the Capitol right now.” JA
38,9 61;JA 164-165, 4 88. At Trump’s command, they marched toward the
Capitol building, where the Proud Boys had already gathered in military formation.
JA 166-167, 9 94, 98—100.

At approximately 12:53 p.m., the Proud Boys broke through the outer
barriers surrounding the Capitol. JA 39-40, 4 66. Joined by the Oath Keepers and
the mob that Trump dispatched from the Save America rally, the Proud Boys
overwhelmed the Capitol Police. JA 166-167, 99 94, 98—100. Trump watched
video reports of the attack on the Capitol and, at 1:49 p.m., he tweeted a video of
his rally remarks in which he had called upon the crowd to “fight like hell.” JA

104, 9 128.



By 2:12 p.m., rioters had kicked and bludgeoned their way through the
windows of the Capitol and opened the doors to their fellow rioters, who
descended on the halls of Congress. JA 104-105, 9 134; JA 44, 4 90. Some had
guns. Id. §91. Some wore helmets and tactical gear. /d. Many carried baseball
bats, hockey sticks, fire extinguishers, stolen police shields, collapsible batons, and
Trump flags. Id. They yelled at Capitol Police: “We were invited here by the
President of the United States.” Id. § 93. And: “You’re outnumbered. There’s a
fucking million of us out there. And we are listening to Trump—your boss.” JA
170-171, 9 122.

The invasion forced the House and Senate into recess. JA 195, 4239; JA 44,
9192. While many members of Congress were evacuated from the House chamber,
others, including Rep. Swalwell and several Bass Plaintiffs,? were trapped in the
House chamber as rioters fought to break in. JA 183, 9 182; JA 72-73,99 6, 11.
Drawing their guns, Capitol Police instructed the trapped members to put on their

gas masks and lie flat on the gallery floor. Id.; JA 181, 9 175.

’The district court referred to Plaintiffs in Thompson as the “Bass Plaintiffs”
because Representative Bennie G. Thompson, the original lead plaintiff,
voluntarily dismissed his claims with prejudice after his appointment as Chair of
the Select Committee to Investigate the January 6" Attack on the United States
Capitol. The caption in this case has remained unchanged.
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One floor below, in the Capitol’s Crypt, Officer Blassingame and a handful
of fellow Capitol Police officers were overwhelmed by an angry mob, who
pummeled the uniformed officers with fists, flagpoles, and other weapons. JA 46-
47,9 106-109; JA 181, 9 175; JA 183, 182.

In the Senate chamber, the Secret Service ushered Vice President Pence to
safety as the mob surrounding the Capitol—where a gallows had been erected on
the lawn—shouted, “Hang Mike Pence!” and “Mike Pence is a traitor.” JA 44,
92; JA 48,9 117;JA 106-107, 9 135, 140.

Witnesses described Trump as “delighted” as he watched the chaos unfold
on television and “confused about why other people on his team weren’t as excited
as he was.” JA 44-45, 9 94. Twelve minutes after rioters breached the Capitol
building, Trump encouraged them further, tweeting: “Mike Pence didn’t have the
courage to do what should have been done to protect our Country and our
Constitution.” JA 107, §138. Rioters read this tweet aloud from the Capitol steps
and repeated it over megaphones. Id. §139.

House Minority Leader Kevin McCarthy called Trump and pleaded with
him to call off the rioters, emphasizing that they were all Trump supporters.
Trump responded, “Well, Kevin, I guess these people are more upset about the

election than you are.” JA 171, 9 123.
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Later that afternoon and evening, after law enforcement regained control of
the Capitol, Trump finally told the rioters to go home, but he praised their actions.
In a recorded video tweeted at 4:17 p.m., he said: “Go home. We love you. You’re
very special.” JA 49-50, 9 125. At 6:01 p.m., Trump tweeted: “These are the
things and events that happen when a sacred landslide election victory is so
unceremoniously & viciously stripped away from great patriots who have been
badly & unfairly treated for so long. Go home with love & in peace. Remember
this day forever!” JA 174-175, 9 140.

By that time, the mob had caused serious physical an