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Defendant Zurich American Insurance Company (“Zurich”) respectfully submits this 

Reply Memorandum of Law in further support of its motion for summary judgment. 

I. 
PRELIMINARY STATEMENT 

The Zurich Policy is a “claims-made and reported” policy which requires “as a condition 

precedent to exercising any rights” under the policy that written notice of a Claim made during 

the policy period be given by the Insureds “as soon as practicable” but in all events must be 

reported “no later than ninety (90) days after the end of the Policy Period.” Dkt. 1-1 at p. 8 of 15; 

Dkt. 1-2 at p. 68 of 149 (emphasis added). Massachusetts law requires that an insured strictly 

comply with the notice provision of a claims made policy to obtain coverage. Tenovsky v. 

Alliance Syndicate, Inc., 424 Mass. 678, 681 (1997); Chas. T. Main, Inc. v. Fireman’s Fund Ins. 

Co., 406 Mass. 862, 864–65 (1990). Here, Harvard did not provide notice to Zurich of the SFFA 

Action within ninety days after the Zurich Policy expired. These facts are undisputed. 

Faced with its admitted non-compliance to a condition precedent to coverage, Harvard 

asks this Court to ignore decades of Massachusetts jurisprudence and create new law by holding 

that Zurich’s purported knowledge of the SFFA Action satisfies Harvard’s obligation to provide 

notice of the Claim. Harvard does not cite a single insurance coverage case to support its request 

that this Court ignore the Policy’s unambiguous notice provision. See Dkt. 47 at 10. Instead, 

Harvard makes what is essentially a public policy argument, arguing that since Zurich 

purportedly knew of the SFFA Action before its Policy expired, it had the ability to raise the 

rates for later issued policies and it would thus be inequitable for Zurich to deny coverage for a 

Claim that would otherwise be covered. 

This Court’s analysis of coverage cannot be guided by Harvard’s self-serving statements 

as to the supposed purpose of claims made policies’ notice provisions. Instead, Massachusetts 
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law requires that the Zurich’s claims-made and reported policy be enforced in accordance with 

its express terms. Cody v. Connecticut Gen. Life Ins. Co., 387 Mass. 142, 146 (1982). Here, the 

Zurich Policy requires that Harvard provide notice of a Claim made during the policy period 

within ninety days after the policy expires. There is no ambiguity. Because Harvard did not 

provide timely notice of the SFFA Action, Harvard cannot exercise any rights under the Zurich 

Policy with respect to this Claim. 

For the reasons discussed herein and in Zurich’s moving papers, Harvard’s failure to 

satisfy a valid condition precedent precludes coverage under the Zurich Policy. Accordingly, 

Zurich’s motion for summary judgment should be granted, and Harvard’s complaint dismissed. 

II. 
ARGUMENT 

A. The Zurich Policy’s Reporting Requirement Must be Strictly Enforced 

Harvard asks this Court to excuse its noncompliance with the Zurich Policy’s notice 

provision on purported equitable grounds because: (1) Zurich issued a series of claims-made 

policies to Harvard for which Zurich earned premiums; (2) claims-made policies require that 

notice of the claim be given during the policy period or shortly thereafter so that insurers can 

appropriately adjust their rates to reflect risk; (3) Zurich purportedly knew about the SFFA 

Action before the Zurich Policy expired and could adjust its rates for the subsequent policy 

accordingly; and (4) but for Harvard’s failure to comply with the notice provision, the SFFA 

Action would be covered under the Zurich Policy.  

While Harvard casts this as a matter of “fairness,” excusing Harvard’s non-compliance 

with the Zurich Policy’s reporting requirements would undermine the most basic tenets of 

Massachusetts contract law: an unambiguous policy must be applied as written; notice provisions 
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in claims-made policies must be strictly construed; and the failure to satisfy a condition 

precedent vitiates coverage.  

1. The Zurich Policy is Unambiguous and Must be Applied as Written  

When there are no ambiguities in the policy provisions at issue, the court’s task is to 

interpret the policy according to its plain terms. Arch Ins. Co. v. Graphic Builders LLC, 36 F.4th 

12, 17 (1st Cir. 2022). “[E]xtrinsic evidence may not be admitted to contradict the clear terms of 

an agreement, or to create ambiguity where none otherwise exists.” Fernando v. Federal Ins. 

Co., No. CV 18-10504-MBB, 2019 WL 2267168, at *6 (D. Mass. May 28, 2019); Blais v. 

Hartford Fire Ins. Co., Civil Action No. 08-40221-FDS, 2011 WL 1303135, at *8 (D. Mass. 

March 30, 2011). “Extrinsic evidence bearing upon the background and purpose of the parties, as 

well as their understanding of the meaning of particular language used in the contract, may be 

considered both in the construction of ambiguous contract language and in resolving 

uncertainties in applying the terms of the written contract to the subject matter.” American Home 

Assurance Co. v. Fore River Dock & Dredge, Inc., 321 F. Supp. 2d 209, 216 (D. Mass. 2004), 

quoting USM Corp. v. Arthur D. Little Sys., Inc., 28 Mass.App.Ct. 108, 116, 546 N.E.2d 888 

(1989).  

Here, Harvard does not contend that the notice provision is in any way ambiguous. Nor 

can it make such an argument given that the Zurich Policy specifies who must give notice, to 

whom it must be sent, and the timing and form of such notice – written notice by an Insured sent 

to the Zurich claims department at the specific address designated in the Zurich Policy for 

notices of claims “as soon as practicable” but in no event more than ninety days after the policy’s 

expiration. Dkt. 1-1 at pp. 10 of 15, 8 of 15.1  

                                                 
1 Indeed, Harvard had no difficulty understanding its obligations to comply with the notice provision 
given that it provided proper notice to AIG under the AIG policy only two days after the SFFA Action 
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2. Because the Zurich Policy is a Claims-Made and Reported Policy, the Notice 
Provision Must be Strictly Enforced  

Nor are there any uncertainties in applying the notice provision to the undisputed facts of 

this case. To the contrary, it is black letter law in Massachusetts law that “[i]n the context of a 

‘claims made and reported’ policy, an insured’s failure to report the claim during the policy term 

is sufficient, standing alone, to permit the insurer to deny coverage.” Gargano v. Liberty Int’l 

Underwriters, Inc., 575 F. Supp. 2d 300, 310 (D. Mass. 2008), aff'd, 572 F.3d 45 (1st Cir. 2009); 

see also National Union Fire Ins. Co. v. Talcott, 931 F.2d 166, 168 (1st Cir. 1991) (to deny 

coverage under a “claims made” policy, an insurer “must only show that the insured did not 

report the claim within the same policy year in which he received notice of it”). Consequently, 

Harvard’s entire discussion of the “purpose” of notice provisions in claims made policies is 

entirely misplaced and nothing more than a diversionary tactic, as Harvard seeks to justify 

reading the Zurich Policy’s unambiguous notice provision out of the policy.  

Harvard does not cite to a single case to support its outlandish theory that an insured is 

somehow excused from its obligation to comply with a notice provision in a claims-made policy 

if the insurer learns about a claim against its insured from another source. To the contrary, state 

and federal courts in Massachusetts have repeatedly and consistently held that the notice 

provisions in claims-made policies are of the essence of coverage and must be strictly complied 

with. See, e.g., Tenovsky v. Alliance Syndicate, Inc., 424 Mass. 678, 681 (1997); Chas. T. Main., 

406 Mass. at 864–65; Catlin Specialty Ins. Co. v. American Superconductor Corp., 32 

Mass.L.Rptr. 93 (Mass. Super. 2014); Flynn v. New England Ins. Co., Inc., 96–1193D, 1998 WL 

150384 at *9 (Mass. Super. 1998). Put simply, the courts leave no “wiggle room” to excuse an 

Insured’s noncompliance with the notice provisions of a clams made policy. The insured has an 

                                                                                                                                                             
was filed. Dkt. 44 ¶ 10 at p. 5. Harvard thus knew of the importance of providing notice and requesting 
coverage and assistance from its other insurer, AIG. 
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obligation to report claims made during the applicable policy period as required by the policy, 

and its failure to do so eliminates its entitlement to coverage. 

Critically, in Fanaras Enterprises Inc. v. Law Offices of Roger Allen Doane, 1 

Mass.L.Rptr. 145 (Mass. Super. 1993), the court specifically held that knowledge of the claim by 

the insurer was not sufficient. Instead, there had to be notice by the insured as required by the 

policy “coupled with knowledge that the insurer’s assistance is desired.” 1 Mass.L.Rptr. 145 at 

*3. At no time did Harvard provide notice to Zurich and advise Zurich that it was submitting the 

SFFA Action as a claim for coverage and requesting Zurich’s assistance, and Harvard does not 

contend otherwise.2  

Harvard’s citation of New England Env’t Techs. v. American Safety Risk Retention Grp., 

Inc., 738 F. Supp. 2d 249, 255-56 (D. Mass. 2010) is likewise misplaced. There, the policy 

required that a claim be made and reported during the policy period. The policy also had an 

Automatic Extended Reporting Period providing that upon termination of the policy, a claim 

reported to the insurer within thirty days of the end of the policy period would be deemed to be 

made on the last day of the policy period. A claim was made against the insured, and the insured 

reported that claim four days after the policy period had expired. This Court, relying on Gargano 

and Chas. T. Main for the well-settled principle that the reporting of a claim under a claims-made 

policy went to the very essence of coverage, simply held that since the claim was reported during 

the thirty-day extended period permitted by the policy, the notice was timely. 738 F. Supp. 2d at 

255-56. 

                                                 
2 Again, Harvard knew of the importance of doing so by giving immediate notice to AIG and requesting 
coverage. Dkt. 44 ¶ 10 at p. 5. Harvard thus obviously made a conscious decision not to report the claim 
to Zurich and seek Zurich’s assistance. While that was certainly its prerogative, Harvard must now face 
the consequences of that decision. 
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Furthermore, although Harvard may not use the word prejudice when asking this Court to 

excuse its non-compliance with the notice provision, Harvard is in fact making just such an 

argument – that because Zurich was not harmed by Harvard’s failure to give proper notice of the 

SFFA Action, Harvard should be entitled to obtain coverage for that Claim. Dkt. 47 at 10 

(permitting Zurich to deny coverage “delivers a windfall to the insurance company, which 

charged premiums based on its assessment of the risk in light of the known claim to a profitable 

advantage, yet deprives the policyholder coverage for that claim”). This position is antithetical to 

Massachusetts law, which dictates that notice provisions in claims-made policies must be strictly 

enforced without any consideration of other factors, including prejudice. Chas. T. Main, 406 

Mass. at 865; Tenovsky, 424 Mass. at 681.  

3. Harvard’s Failure to Comply With a Valid Condition Precedent Vitiates 
Coverage 

Harvard’s attempt to equate its failure to comply with the reporting requirement as a mere 

“technical non-compliance” with the Zurich Policy must be rejected out of hand. Not 

surprisingly, none of the cases Harvard cites has anything to do with insurance coverage, let 

alone the reporting of a claim under a claims-made policy. See EventMonitor, Inc. v. Leness, 473 

Mass. 540, 547 (2016) (involving the alleged breach of an employment contract); Dufficy 

Enters., Inc. v. Berarducci, No. 1784-CV-03292 BLS, 2020 WL 12309011 at *29 (Mass. Super. 

Ct. June 7, 2020) (involving a dispute under a commercial lease). Neither case addressed the 

strict compliance with a reporting obligation under a claims-made policy, let alone a “condition 

precedent” to coverage like the reporting requirement in the Zurich Policy.  

 “A condition precedent is an act which must occur before performance by the other party 

is due.” Superior Mechanical Plumbing & Heating, Inc. v. Insurance Co. of West, 81 

Mass.App.Ct. 584, 590, 965 N.E.2d 890 (2012) (quoting Wood v. Roy Lapidus, Inc., 10 
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Mass.App.Ct. 761, 763 n.5, 413 N.E.2d 345 (1980)). As the Supreme Judicial Court explained in 

Massachusetts Mun. Wholesale Elec. Co. v. Town of Danvers, 411 Mass. 39 (1991): 

A condition precedent defines an event which must occur before a 
contract becomes effective or before an obligation to perform 
arises under the contract. . . . If the condition is not fulfilled, the 
contract, or the obligations attached to the condition, may not be 
enforced.  
 

411 Mass. at 45 (internal citations omitted) (emphasis added). The Court further recognized that 

“[p]arties to a contract, of course, are free to create whatever conditions precedent they choose.” 

Id. In determining whether a contract provision is a condition precedent,  “a court looks to the 

parties’ intent to determine whether they have created a condition precedent. . . . To ascertain 

intent, a court considers the words used by the parties, the agreement taken as a whole, and 

surrounding facts and circumstances. Id. (internal citations omitted). 

These principles are equally applicable to insurance policies. See, e.g., Zurich American 

Ins. Co. v. Watts Regulator Co., 2013 WL 2367855 (D. Mass. March 21, 2013). As this Court 

has held, “[u]se of the language ‘condition precedent’ and the language of the paragraph as a 

whole establish that the insured plaintiff bears the burden to establish compliance with these 

notice requirements. Financial Res. Network, Inc. v. Brown & Brown, Inc., 867 F. Supp. 2d 153, 

179 (D. Mass. 2012), citing Cooper v. Prudential Insurance Company of America, 329 Mass. 

301, 107 N.E.2d 805, 806 (1952) (accidental death policy where receipt of “‘due proof’” is a 

condition precedent to liability for the accidental death benefit and burden therefore rests on “the 

plaintiff to show that such due proof was supplied”); Howe v. National Life Insurance Company, 

321 Mass. 283, 72 N.E.2d 425, 426 (1947) (furnishing due proof was condition precedent to the 

defendant's liability and obligation to pay with the burden on “the plaintiff to show that she had 

given such proof”); Lamson Consolidated Store–Service Company v. Prudential Fire Insurance 
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Company, 171 Mass. 433, 50 N.E. 943, 943 (1898) (finding use of words “condition precedent” 

in clause requiring referral to three disinterested parties thereby placed burden on the insured to 

show compliance or waiver by the insurer); In re Texas Eastern Transmission Corp. PCB 

Contamination Ins. Coverage Litigation, 870 F. Supp. 1293, 1356 (E.D.Pa.1992) (notice 

requirement was condition precedent and “burden is on the insured to show that it has fulfilled 

all conditions precedent contained in the policies”); Fortress Re, Inc. v. Jefferson Insurance 

Company of New York, 465 F. Supp. 333, 336–337 (E.D.N.C. 1978) (notice provisions “are 

conditions precedent and the insured bears the burden of proof on showing he has complied with 

this express contractual condition”). 

Moreover, whether the words of a policy create a condition precedent is a question of law 

and thus suitable for determination on summary judgment. See, e.g., Shaw v. Commercial Ins. 

Co., 359 Mass. 601, 605, 270 N.E.2d 817 (1971); Kobico, Inc. v. Pipe, 44 Mass.App.Ct. 103, 

106 (1997). 

Here, using the most basic tenets of contract interpretation, there can be no dispute that 

Harvard’s obligation to give written notice to the claims department at Zurich at address 

specified in the policy was a condition precedent, as the reporting provision specifically states 

that Harvard must give the required notice “as a condition precedent to the obligations of the 

Insurer under this policy.” Dkt. 1-2 at p. 68 of 149 (emphasis added). And the Zurich Policy 

specified “to whom” the notice must be given, stating that notice of a claim must be given to 

Zurich at the address set forth in Item 5.A. of the Declarations (Dkt. 1-1 at p. 10 of 15), which in 

turn provides: 

A. Address for Notice of Claim or 
     Potential Claim 
 
Attn:   Zurich North America 

B. Address for All Other Notices: 
 

 
Attn: Zurich American 
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           Management Solutions Claims 
           P.O. Box 968041 
           Schaumburg, Illinois 60196-8041 
           Fax #: (866) 255-2962 
           Email: msgclms@zurichna.com 
 

         Insurance Company 
         Strategic Risk Solutions 
         Group 
         1 Liberty Plaza, 32nd 
         Floor 

               New York, NY 10006 
 

Dkt. 1-1 at p. 8 of 15. 

A “technical” failure to comply might have been if Harvard had attempted to send notice 

of the SFFA Action to Zurich’s Management Solutions Claims group but inadvertently used an 

incorrect address or zip code. If Zurich had received the notice despite such “technical” error in 

addressing the notice, then perhaps Harvard may have been able to argue that it did comply but 

simply made a technical error in its compliance. But here, Harvard made no attempt whatsoever 

to comply with its reporting obligation. Thus, even if technical failure could excuse lack of 

compliance with a claims-made policy’s notice condition, there was no “technical” failure here 

by Harvard; instead, there was a complete disregard and material breach of Harvard’s contractual 

obligation with no attempt whatsoever to comply. 

B. Both Historical Purposes of Claims Made Policies’ Notice Requirements Would be 
Frustrated if Harvard’s Non-Compliance is Excused  

As noted above, this Court cannot consider Harvard’s statements as to the purpose of 

Zurich’s notice provision because that provision is unambiguous and no uncertainty exists as to 

its application to the undisputed facts. Rather than looking behind this unambiguous policy 

provision to determine its purpose, the Court instead must only determine whether the reporting 

condition was satisfied by Harvard. However, even if this Court were to consider the historical 

context and purpose behind the notice provision contained in the Zurich Policy, Harvard’s 

argument would still fail for several reasons.  

First, Harvard completely ignores one of the two purposes behind the Zurich Policy’s 

reporting requirement. In Chas. T. Main, Inc., the Supreme Judicial Court discussed the 
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historical context and purpose of two different notice provisions – the requirement that a Claim 

be reported “as soon as practicable” and the requirement that a Claim be reported during or 

shortly after the policy’s expiration:  

There are, in general, two types of notice requirements found in 
policies. One is a requirement that notice of the claim be given to 
the insurer “as soon as practicable” after the event which gives rise 
to coverage. This type of notice requirement is almost always 
found in occurrence policies and frequently is found in claims-
made policies. The other type of notice provision requires 
reporting of the claim during the term of the policy or within a 
short period of time (thirty or sixty days) following the expiration 
of the policy. This type of notice is always found in claims-made 
policies and is never found in occurrence policies. 
 
The purposes of the two types of reporting requirements differ 
sharply. The purpose of a notice requirement, “as soon as 
practicable,” is to permit an insurer to make an investigation of the 
facts and occurrence relating to liability. See Bayer & Mingolla 
Constr. Co. v. Deschenes, 348 Mass. 594, 600, 205 N.E.2d 208 
(1965). However, fairness in rate setting is the purpose of a 
requirement that notice of a claim be given within the policy 
period or shortly thereafter, as we explain below. 
 

*** 
 

The closer in time that the insured event and the insurer’s payoff 
are, the more predictable the amount of the payment will be, and 
the more likely it is that rates will fairly reflect the risks taken by 
the insurer. The purpose of a claims-made policy is to minimize 
the time between the insured event and the payment. For that 
reason, the insured event is the claim being made against the 
insured during the policy period and the claim being reported to 
the insurer within that same period or a slightly extended, and 
specified, period. If a claim is made against an insured, but the 
insurer does not know about it until years later, the primary  
purpose of insuring claims rather than occurrences is frustrated. 

 
406 Mass. 862, 864–65 (1990). 
 

The Supreme Judicial Court thus recognized that claims-made policies often have both 

types of notice provisions, implicating both purposes. And indeed the Zurich Policy here 
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contains both notice requirements, which Harvard completely ignores. The Zurich Policy 

requires that Claims made during the policy period be reported by the Insureds “as soon as 

practicable” but in all events no later than ninety days after expiration of the Zurich Policy. Dkt. 

1-2 at p. 68 of 149. The inclusion of both types of notice requirements indicates that the 

reporting provision serves dual purposes: it enables Zurich to make expedient investigations of 

noticed Claims and to set its rates appropriately in light of  those noticed Claims. Thus, while the 

Court should find that Harvard failed to comply with the notice provision in the Zurich Policy 

because it is undisputed that Harvard reported the SFFA Action to Zurich outside the reporting 

period, Harvard’s discussion of only one purpose of the notice provision and that one purpose 

purportedly being satisfied is incomplete as it overlooks the dual purposes of the Zurich Policy’s 

notice provision. 

Second, Harvard’s singular focus on Zurich’s supposed knowledge of the SFFA Action 

in the context of Zurich’s ability to set its rates ignores the fact that all of Zurich’s obligations 

under the Zurich Policy are predicated upon an Insured first providing written notice of a Claim 

(“The Insureds shall, as a condition precedent to the obligations of the Insurer under this policy, 

give written notice to the Insurer of any Claim …” Dkt. 1-2 at p. 68 of 149 (emphasis added)). 

This reporting provision places both the onus and the choice of whether to report a Claim for 

coverage squarely on the insured. Necessarily, Harvard is not required to report every Claim 

made against it to Zurich, but it must provide written notice to Zurich of every Claim for which it 

may ultimately seek coverage. And, just as it is written notice by an insured that triggers Zurich’s 

obligations under the Zurich Policy, it is this same written notice that triggers Zurich’s ability to 

effectively associate in the defense of said Claim and to obtain information and cooperation 

regarding the Claim from Harvard. Dkt. 1-2 at p. 70 of 149. So too, without this triggering event 
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it would be inappropriate for Zurich to raise its rates since Zurich would face no potential 

exposure for a Claim that was never noticed and for which coverage under its policy was never 

requested.  

Thus, it is both presumptuous and incorrect for Harvard to argue that requiring written 

notice of a Claim by an insured “exalts form over substance” when the decision of an insured to 

provide notice of a claim is unquestionably a substantive choice of whether or not to avail itself 

of the benefits of its contract and any consequences that follow from that choice. Indeed, the 

Supreme Judicial Court’s discussion of the notice provisions of claims-made policies confirms 

that they are not just substantive but “essen[tial] in determining whether coverage exists.” Chas. 

T. Main, 406 Mass.  at 865 (finding excess carriers had no coverage obligations because, while 

the insured timely reported the claim to the primary carrier, the insured failed to timely report the 

claim to the excess carriers) (quoting Tenovsky v. Alliance Syndicate, Inc., 424 Mass. 678, 680-

81 (1997)); see also Financial Res., 867 F. Supp. 2d at 179. Put differently, it is not knowledge 

of a Claim made during the policy period that triggers Zurich’s obligations under the Zurich 

Policy, but rather Harvard’s notice of such a Claim to Zurich together with a request for 

coverage that is the triggering event. Id. (“[u]se of the language ‘condition precedent’ and the 

language of the paragraph as a whole establish that the insured plaintiff bears the burden to 

establish compliance with these notice requirements”); Fanaras, 1 Mass.L.Rptr. 145 at *3 (to 

trigger coverage, there must be notice by the insured as required by the policy “coupled with 

knowledge that the insurer’s assistance is desired.”) 

Third, permitting courts to excuse an insured’s noncompliance with the reporting 

provisions of a claims-made policy under certain circumstances would make it impossible for 

insurers to draft policies with a clearly defined set of obligations for both parties. It would also 
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lead to uncertainty surrounding an insured’s obligation to comply with notice requirements by 

inserting subjective factors such as how much “knowledge” by an insurer is sufficient to 

constitute “actual knowledge” and whether the insurer was harmed by the insured’s non-

compliance. 

C. Any Knowledge of Zurich Underwriters of the SFFA Action is Irrelevant 

Harvard’s discussion of what Zurich’s underwriters knew about the SFFA Action, if 

anything, and when they knew it, is a red herring to deflect the Court’s attention from the fact 

that Harvard was obligated to provide written notice of the SFFA Action to Zurich’s claims 

department by January 30, 2016, but did not provide such notice until May 23, 2017.3 Those are 

the only material facts, and they are not in dispute.  

Harvard’s attempt to evade its noncompliance with its reporting obligation is based on 

information Zurich’s underwriters may have learned about the SFFA Action from news reports 

or other third-party sources. Make no mistake—Harvard does not suggest that it gave notice of 

the SFFA Action to anyone at Zurich prior to May 23, 2017. Instead, Harvard seeks to absolve 

itself from its reporting obligations because Zurich could have independently learned that the 

SFFA Action was pending against Harvard.  

While Massachusetts courts have not considered this specific issue, courts in other 

jurisdictions have outright rejected the argument that notice to or knowledge by underwriters 

satisfies the insured’s reporting obligation. In EurAuPair Int’l, Inc. v. Ironshore Specialty Ins. 

Co., 2018 WL 4859948 (C.D. Cal. June 19, 2018), the insured argued that the insurer had 

                                                 
3 The fact that Harvard, when it finally got around to providing notice to Zurich three years later, gave 
such notice in the exact form and to the precise email address specified in the Zurich Policy demonstrates 
that Harvard was certainly aware of how to give such notice but simply chose not to do so. (See Dkt. 28-
4, addressing the notice to “Claims Department Zurich North America” using the exact mailing and email 
address listed in the Zurich Policy—Dkt. 1-1 at p. 8 of 15.) 
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constructive notice of the underlying claim for which coverage was sought. In rejecting this 

argument, the court held: 

the Court rejects this argument for the same reasons set forth in the 
prior Order. (Id. at 7–9.) The Court noted previously that in order 
for EurAuPair to satisfy a condition precedent to coverage it had to 
give Ironshore written notice of the claim at a specific address set 
forth in the terms of the Policy. (Id. at 8–9.) Moreover, the Court 
found that Ironshore was under no duty to investigate EurAuPair’s 
involvement in the Beltran Suit unless it received the written notice 
that the Policy required. (Id.) 
 

2018 WL 4859948 at *3. In its prior order referenced in this decision, the court explained that 

the purported “actual or constructive notice” claimed by the insured came from: (i) the insured’s 

renewal application that incorporated by reference “any public documents filed … within the 

past 36 months,” which was relevant because the insured had already made filings in the 

underlying lawsuit; and (ii) notice of the same underlying lawsuit to the insurer from other 

insureds. EurAuPair Int’l, Inc. v. Ironshore Specialty Ins. Co., Case No. 8:17-cv-01661-JVS-

DFM (C.D. Cal. Mar 19, 2018), ECF No. 36, pp. 7-8 (copy attached hereto as an Addendum). 

In Insurance Company of the State of Pennsylvania v. City of San Diego, No. 02-CV-

0693, 2008 WL 11338593, at *3-*4 (S.D. Cal. Mar. 14, 2008), the court held that “loss runs” 

submitted to underwriting provided neither actual nor constructive notice of the underlying 

claims when “the loss runs were submitted for underwriting purposes, not as notice of a claim” 

and the insured’s broker “did not request that [the insurer] take any action with respect to the 

claims.” City of San Diego, 2008 WL 11338593, at *4. See also Heritage Bank of Commerce v. 

Zurich American Insurance Company, 2022 WL 3563784 (N.D. Ca. August 17, 2022) (notice to 

underwriter during the renewal process insufficient to satisfy policy’s notice requirement). 

Similarly, here, Harvard’s reliance on public information available to Zurich’s 

underwriters and loss runs Zurich may have received from AIG do not satisfy Harvard’s 
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reporting obligations.4 Other courts have also concluded that it is “not reasonable for an insured 

to insist that its insurer’s underwriting department sift through a renewal application and decide 

what should be forwarded to the claims department on the insured’s behalf.” Atlantic Health 

Sys., Inc. v. National Union Fire Ins. Co. of Pittsburgh, 463 Fed. App’x 162, 168 (3d Cir. 2012). 

In Atlantic Health, the court held under a claims made and reported policy that written notice—

which specifically identified the lawsuit in which the insured had been named as a defendant—

and which was twice provided to AIG’s underwriter, did not satisfy the requirement that notice 

be provided to AIG’s claims department at a specific address. 

In those cases, the insured had actually affirmatively provided information regarding the 

claim to the underwriters, whether by email or through loss runs or other notifications, and the 

courts still held this was insufficient to be considered notice of claim as required by the policy. 

Here, Harvard acknowledges it never even gave notice to Zurich’s underwriters, but instead 

merely relies on information that may have been available to the underwriters from other 

sources, such as news reports and loss runs from another insurer. Even if such information was 

available to and discovered by Zurich’s underwriters, it was insufficient to satisfy Harvard’s 

affirmative obligation to report the specific claim to and request coverage from Zurich. 

Likewise, in UnitedHealth Group Inc. v. Columbia Casualty Co., 941 F. Supp. 2d 1029, 

1042-1046 (D. Minn. 2013), the court explained that notice being given to underwriting rather 

than claims raises a “to whom” issue—i.e. “a requirement in a policy about to whom notice of a 

claim must be provided.” UnitedHealth, 941 F. Supp. 2d at 1042. Granting summary judgment 

                                                 
4 The cited California decisions are particularly instructive because California law, like Massachusetts 
law, holds that the reporting of a claim and strict compliance with the notice provision under a claims-
made policy is an essential element of coverage under the policy and a showing of prejudice by the 
insurer is not required. See, e.g., Helfand v. Nat’l Union Fire Ins. Co., 10 Cal. App. 4th 869, 888 (Ct. 
App. 1992); Aletheia Rsrch. & Mgmt., Inc. v. Houston Cas. Co., 831 F. Supp. 2d 1210, 1220 (C.D. Cal. 
2011). 
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for the insurer, the court held that compliance with the “to whom” requirement must at a 

minimum involve notice to the claims department: “[T]he very purpose of a ‘to whom’ 

requirement—its entire reason for existing—is to ensure that notice is provided not just to the 

insurance company, but to a particular part of the insurance company.” Id. at 1044; see also 

LaForge v. American Cas. Co. of Reading, Pa., 37 F.3d 580, 584 (10th Cir. 1994) (information 

“provided in an application form designed to seek a continuation of coverage from the insurer’s 

underwriters, rather than in a document designed to seek recovery under the policy in effect at 

the time” did not provide notice of a potential claim). 

Even if, as Harvard suggests, Zurich’s underwriters were aware of the SFFA Action 

through sources other than Harvard, this does not save Harvard from its failure to comply with 

its reporting obligation.5 Harvard does not cite a single case, from Massachusetts or elsewhere, 

holding that any such information learned by Zurich’s underwriters can be considered proper 

notice under a claims-made policy that specifically requires that notice be given to the claims 

department at an address specified in the policy. 

Harvard’s reliance on  Lexington Ins. Co. v. Newell Health Care Sys., Inc., 10 Mass. L. 

Rptr. 406, 1999 WL 753487, at *3 (Mass. Super. Ct. July 6, 1999) to attempt to create a question 

of fact misses the mark. In Lexington, the excess policy’s notice provision was nothing like that 

in the Zurich Policy and did not require notice within the policy period or a specified time 

thereafter. Instead, the excess policy required “immediate” notice “of all claims that are reserved 

at 50% of the self-insured retention or underlying limit of liability and/or verdict potential of 

75% of the self-insured retention or underlying limit of liability.” 1999 WL 753487, at *3. The 

                                                 
5 Zurich does not concede that its underwriters had such information, but merely argues that even if any 
such information was known to them, it is still insufficient to create a question of material fact to defeat 
Zurich’s motion for summary judgment because any information known to underwriters is not notice of a 
claim under a claims-made policy as a matter of law. 
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court held that there were questions of fact concerning the valuation of the claim for notice 

purposes. The court then addressed the method of notice, as the insured gave notice by way of 

loss runs provided to the insurer, which the insurer claimed was insufficient. The insured 

contended that the method of reporting had been previously discussed with the insurer and the 

parties had agreed that the submission of loss runs as part of the renewal application would be 

sufficient notice of any claim. It was the alleged existence of such an agreement that created the 

question of fact. 1999 WL 753487, at *3  Further undermining Harvard’s argument, the court 

specifically noted that the insured was not arguing that the use of loss runs automatically 

qualified as valid notice—there were questions of fact only because of the dispute as to whether 

there had been a specific agreement between the insured and insurer that reporting by loss runs 

was permitted. 1999 WL 753487, at *3. Here, Harvard makes no suggestion that Zurich ever 

agreed that the use of loss runs as a reporting mechanism was valid, and indeed, Harvard did not 

“report” the SFFA Action to Zurich by way of loss run. Instead, when it finally gave notice to 

Zurich in 2017, it did so in the precise form and to the precise address specified in the Zurich 

Policy. Dkt. 28-4. Harvard’s reliance on “loss runs” it claims may have been provided to Zurich 

by AIG cannot create a material question of fact sufficient to defeat Zurich’s entitlement to 

summary judgment. 

III. 
CONCLUSION 

Based on the foregoing, Zurich respectfully requests that its motion for summary 

judgment be granted in its entirety, together with such other and further relief as the Court deems 

just and proper. 

Dated: October 3, 2022 
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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CIVIL MINUTES - GENERAL

Case No. SACV 17-1661 JVS(DFMx) Date March 19, 2018

Title EurAuPair International, Inc. v. Ironshore Specialty Ins. Co.

Present: The Honorable James V. Selna

Terry Guerrero Sharon Seffens

Deputy Clerk Court Reporter 

Attorneys Present for Plaintiffs: Attorneys Present for Defendants:

Steven Brower Tae Sang Um

Proceedings: Defendant’s Motion to Dismiss

Cause called and counsel make their appearances.   The Court’s tentative ruling is
issued.   Counsel make their arguments.   The Court GRANTS IN PART and DENIES IN
PART the defendant’s motion, ruling in accordance with the tentative ruling attached
hereto.   

Plaintiff may file an amended complaint within 30 days, but may not add new
claims for relief.  Defendant shall have 30 days thereafter to file a response. 

: 13

Initials of Preparer kjt
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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CIVIL MINUTES - GENERAL

Case No. SACV 17-1661 JVS(DFMx) Date March 19, 2018

Title EurAuPair International, Inc. v. Ironshore Specialty Ins. Co.

EurAuPair International, Inc. v. Ironshore Specialty Ins. Co.
SACV 17-1661 JVS(DFM)

Order Regarding Motion to Dismiss First Amended Complaint

Defendant Ironshore Specialty Insurance Company (“Ironshore”) filed a motion to
dismiss Plaintiff EurAuPair International, Inc.’s (“EurAuPair”) First Amended Complaint
(“FAC”) for failure to state a claim pursuant to Federal Rule of Civil Procedure 12(b)(6). 
(Mot., Docket No. 29.)  EurAuPair opposed the motion.  (Opp’n, Docket No. 33.) 
Ironshore replied.  (Reply, Docket No. 34.)

For the following reasons, the Court grants in part and denies in part Ironshore’s
motion to dismiss.

I.  BACKGROUND

This case arises from an insurance coverage dispute involving the insured
EurAuPair and insurer Ironshore.  EurAuPair purchased from Ironshore a “Not-For-Profit
Entity and Directors, Offices Liability Insurance Policy” with the policy number
002171600 for the policy period October 1, 2014 to October 1, 2015 (“Policy No. 1”). 
(FAC, Docket No. 25 ¶ 4; Declaration of Tae Um “Um Decl.”, Docket No. 29-2, Ex. 1.) 
Subsequently, EurAuPair purchased a virtually identical insurance policy with the policy
number 002171601 for the policy period October 1, 2015 to October 1, 2016 (“Policy
No. 2”).  (FAC, Docket No. 1 ¶ 8; Um Decl., Docket No. 29-3, Ex. 2.)

Policy No. 1 contains a Declarations page on which the following statement
appears in bold: “This is a Claims Made and Reported Policy, please read it carefully.” 
(Um Decl., Docket No. 29-2, Ex. 1 at 4 (pagination per docket).)  Additionally, preceding
the section in Policy No. 1 that sets forth what the insured and insurer are agreeing to, the
following statement appears in bold: “THIS IS A CLAIMS MADE AND REPORTED
POLICY WITH COSTS OF DEFENSE INCLUDED IN THE LIMIT OF LIABILITY
PLEASE READ THE ENTIRE POLICY CAREFULLY.”  (Id. at 8.)  On this same page,
under the heading “INSURING AGREEMENTS,” the Policy states the following:

The Insurer shall pay on behalf of the Not-For-Profit Entity
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Title EurAuPair International, Inc. v. Ironshore Specialty Ins. Co.

all Loss which the Not-For-Profit Entity shall be legally
obligated to pay as a result of a Claim (including an
Employment Practices Claim) first made against the
Not-For-Profit Entity during the Policy Period or the
Discovery Period for a Wrongful Act, and reported to the
Insurer pursuant to [the notice requirements of the Policy].

(Id.)  The Policy defines “Claim” as “a civil, criminal, governmental, regulatory,
administrative, or arbitration proceeding made against any Insured seeking monetary
or non-monetary relief and commenced by the service of a complaint or similar
pleading . . . .”  (Id. at 9.)  Additionally, the section regarding the requirements for
notice of a claim states:

The Insured shall, as a condition precedent to their rights
under this Policy, give the Insurer notice in writing of any
Claim which is made during the Policy Period. Such notice
shall be given as soon as practicable but in no event later
than thirty (30) days after the end of the Policy Period or
Discovery Period, if applicable. 
. . . 
Notice to the Insurer . . . shall be given to the Insurer
identified in, and at the address set forth in, Item 8 of the
Declarations[.]

(Id. at 17.) 

On or about November 13, 2014, a class action lawsuit was filed against
EurAuPair in the United States District Court for the District of Colorado, Beltran v.
Interexchange, Inc., Case No. 14-cv-03074 (the “Beltran Suit”).  (FAC, Docket No. 25
¶¶ 7, 12.)  In or about January 2015, the Beltran Suit was served on EurAuPair.  (Id. ¶
14.)  In or about April 2016, EurAuPair tendered or reported the Beltran Suit to
Ironshore.  (Id. ¶ 23.)  On or about May 17, 2016, Ironshore informed EurAuPair that
it was denying coverage for the Beltran Suit.  (Id. ¶ 30.)  Thereafter, on September 24,
2017, EurAuPair filed an action against Ironshore in this Court.  (Compl., Docket No.
1.)  The FAC alleges claims for: (1) declaratory judgment; (2) breach of contract
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relating to Ironshore’s denial of coverage for the Beltran Suit; (3) breach of contract
for failure to mediate in good faith in violation of the Policy’s Dispute Resolution
provision; and (4) tortious breach of the covenant of good faith and fair dealing.  (See
generally FAC, Docket No. 25.) 

II.  LEGAL STANDARD

Under Federal Rule of Civil Procedure 12(b)(6), a defendant may move to
dismiss for failure to state a claim upon which relief can be granted.  A plaintiff must
state “enough facts to state a claim to relief that is plausible on its face.”  Bell Atl.
Corp. v. Twombly, 550 U.S. 544, 570 (2007).  A claim has “facial plausibility” if the
plaintiff pleads facts that “allow[] the court to draw the reasonable inference that the
defendant is liable for the misconduct alleged.”  Ashcroft v. Iqbal, 556 U.S. 662, 678
(2009).

In resolving a 12(b)(6) motion under Twombly, a court must follow a two-step
approach.  Id. at 679.  First, a court must accept all well-pleaded factual allegations as
true, but “[t]hreadbare recitals of the elements of a cause of action, supported by mere
conclusory statements, do not suffice.”  Id. at 678.  Furthermore, a court must not
“accept as true a legal conclusion couched as a factual allegation.”  Id. at 678 (quoting
Twombly, 550 U.S. at 555).  Second, assuming the veracity of well-pleaded factual
allegations, a court must “determine whether they plausibly give rise to an entitlement
to relief.”  Id. at 679.  This determination is context-specific, requiring a court to draw
on its experience and common sense, but there is no plausibility “where the
well-pleaded facts do not permit the court to infer more than the mere possibility of
misconduct.”  Id.

III.  DISCUSSION

A. Breach of Contract Claim Relating to Denial of Coverage and Breach of
the Covenant of Good Faith and Fair Dealing Claim

There can be no breach of contract or breach of the implied covenant of good
faith and fair dealing absent a contractual duty to defend.  Waller v. Truck Ins. Exch.,
Inc., 11 Cal. 4th 1, 36 (1995); Rosen v. Nations Title Ins. Co., 56 Cal. App. 4th 1489,

CV-90 (06/04) CIVIL MINUTES - GENERAL Page 4 of 14

Case 8:17-cv-01661-JVS-DFM   Document 36   Filed 03/19/18   Page 4 of 14   Page ID #:471Case 1:21-cv-11530-ADB   Document 54-1   Filed 10/03/22   Page 5 of 15



UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CIVIL MINUTES - GENERAL

Case No. SACV 17-1661 JVS(DFMx) Date March 19, 2018

Title EurAuPair International, Inc. v. Ironshore Specialty Ins. Co.

1496 (1997) (citations omitted); see also Bell Gardens Bicycle Casino v. Great Am.
Ins. Co., 124 Fed. App’x 551, 553 (9th Cir. 2005) (“[A]n action for bad faith may not
be maintained where no policy benefits are due.”).  There is “a duty to defend
whenever an insurer ascertains facts which give rise to the possibility or the potential
of liability to indemnify.”  Borg v. Transamerica Ins. Co., 47 Cal. App. 4th 448, 454
(1996) (emphasis in original).  There is no duty to defend if the insurer “can
demonstrate, by reference to undisputed facts, that the claim cannot be covered” at all. 
Id. at 455 (emphasis in original).  This determination is made by looking at facts in the
underlying complaint and extrinsic facts known by the insurer during the pendency of
the underlying third party action against the insured.  Friemdan Prof’l Mgmt. Co. v.
Norcal Mut. Ins. Co., 120 Cal. App. 4th 17, 34 (2004).  “[W]here there is any doubt as
to whether the duty to defend exists, the doubt must be resolved in favor of the insured
and against the insurer.”  Borg, 47 Cal. App. 4th at 455 (citations omitted).

By its plain and unambiguous terms, Policy No. 1 was a “Claims Made and
Reported Policy.”  (Um Decl., Docket No. 29-2, Ex. 1 at 4, 8 (pagination per docket).) 
Thus, it only covers claims first made against the insured and reported to Ironshore
during the policy period of Policy No. 1.  See Pension Trust Fund for Operating
Eng’rs v. Fed. Ins. Co., 307 F.3d 944, 955-56 (9th Cir. 2002) (explaining that 
“claims-made-and-reported” policies cover claims made and reported within the
policy period); Pac. Employers Ins. Co. v. Superior Court, 221 Cal. App. 3d 1348,
1356-57 (1990) (explaining that for claims made policies, there is coverage “as long
as a claim is made during the policy period”).  According to the FAC, the Beltran Suit
was filed on or about November 13, 2014, it was served on EurAuPair in or about
January 2015, and EurAuPair tendered or reported the Beltran Suit to Ironshore on or
about April 2016.  (FAC, Docket No. 25 ¶¶ 7, 12.)  Under the terms of Policy No. 1, a
condition precedent to EurAuPair’s rights under the Policy was that it give Ironshore
notice in writing of any claim made during the policy period no later than thirty days
after the end of the policy period.  (Um Decl., Docket No. 29-2, Ex. 1 at 17.)  Thus, in
order for a claim to be covered by the Policy, EurAuPair had to have reported it to
Ironshore by October 31, 2015—thirty days after the policy period of October 1, 2014
to October 1, 2015 ended.  Because the claim was not reported until April 2016, six
months after the time to report the claim had expired and sixteen months after
EurAuPair was served with notice of the Beltran Suit, Ironshore had no duty to
reimburse EurAuPair and coverage cannot attach.  
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EurAuPair argues that the Court should not enforce the condition precedent and
that it is entitled to equitable relief.  (Opp’n, Docket No. 33 at 2-3.)  EurAuPair argues
that this is an exceptional case “involving ambiguity in the policy, ambiguity in the
nature of the claim, and other equitable factors.”  (Id. at 10.)  Specifically, EurAuPair
argues that its failure to timely report the claim should be excused for the following
reasons: (1) it made the decision to immediately defend the Beltran Suit and to tender
it to Ironshore only when it became clear that it was not a nuisance suit which could
be defended for nominal expense; (2) Ironshore purportedly had actual or constructive
notice of the Beltran Suit within Policy No. 1’s policy period; and (3) Ironshore has
not been prejudiced by the late notification.  (Id. at 5-17; FAC, Docket No. 25 ¶¶ 16-
19, 23-27, 47.)

With regards to EurAuPair’s first argument, that it initially thought the Beltran
Suit was a nuisance suit that it could defend against for a nominal expense, EurAuPair
argues that its belief is consistent with the language in the Policy that states that the
insured and not the insurer has the duty to defend all claims.  (Opp’n, Docket No. 33
at 6-8; Um Decl., Docket No. 29-2, Ex. 1 at 16 (pagination per docket).)  Specifically,
this provision states:

The Insured, and not the Insurer, have the duty to defend all
Claims, provided that the Insured shall only retain counsel
as is mutually agreed upon with the Insurer. The
Not-For-Profit Entity may at its option tender to the Insurer
the defense of a Claim. Such a tender of the defense of a
Claim shall not be made more than 90 days following
notice of the Claim pursuant to [the notice requirements].
Upon such a tender of the defense of a Claim, the Insurer
shall assume the duty to defend.

(Um Decl., Docket No. 29-2, Ex. 1 at 16 (pagination per docket).)  EurAuPair argues
that this language made the Policy ambiguous and that it was reasonable for it to delay
reporting the claim.  (Opp’n, Docket No. 33 at 6-8.)  The Court is not persuaded.  As
stated above, by its plain and unambiguous terms, Policy No. 1 was a “Claims Made
and Reported Policy.”  Thus, there was no ambiguity in the Policy that could
reasonably lead an insured to believe that it was acceptable to report a claim more than
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thirty days after the expiration of the policy period.  Just because under the terms of
the Policy the insured was responsible for defending the claim unless the insured
tendered the defense to the insurer, does not mean that the insured was not also bound
by the Policy’s claim notice requirements. 

With regards to EurAuPair’s second argument, that Ironshore purportedly had
actual or constructive notice of the Beltran Suit, EurAuPair alleges the following:

In contemplation of the pending expiration of [Policy No.
1], on August 20, 2015, the Chief Financial Officer of
EurAuPair signed an Application for a renewal policy . . .
., which was more than a month before [Policy No. 1] was
set to expired [sic]. 
. . . 
Pursuant to the express terms of the Ironshore Policy “The
Declarations, the signed and completed Application and the
Policy, with endorsements, will constitute the contract
between the Insured and the Insurer . . .” The term
Application is defined in the Ironshore Policy as follows:

“Application” shall mean each and every
signed application submitted to the Insurer for
consideration of insurance together with any
attachments to such applications, other materials
submitted therewith or incorporated therein, and any
other documents submitted in connection with the
underwriting of this Policy.

“Application” shall also mean any public
documents filed by the Not-For-Profit Entity within
the past 36 months with any federal, state, local or
foreign governmental entity. 

. . .
Therefore, by the express terms of the Ironshore Policy, the
signed Application which was submitted to Ironshore on or
about August 20, 2015, included any public documents
filed by EurAuPair with the United States District Court, a
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federal governmental entity. As relevant to this matter on
February 23, 2015, EurAuPair filed a Motion to
Supplement (Docket #84), which was subsequently
converted to a Joinder (Docket #99) in a Motion to Dismiss
in [the Beltran Suit] in the US District Court for the District
of Colorado. Thereafter, in or about May and June, 2015,
EurAuPair had also filed documents requesting that the stay
on discovery remain in place pending resolution of the
Motion to Dismiss.

(FAC, Docket No. 25 ¶¶ 5-7.)  Additionally, EurAuPair alleges the following:

EurAuPair is informed and believes that one or more of the
other 15 sponsors [sued in the Beltran Suit] was also
insured by Ironshore and tendered the Beltran Suit to
Ironshore prior to the time when EurAuPair made its formal
tender. EurAuPair is informed and believes that discovery
will show that Ironshore had actual knowledge that
EurAuPair was also a named defendant in that suit and will
even show whether Ironshore posted a reserve to cover
anticipated expenses in the Beltran Suit.

(Id. ¶ 26.)

Under the express terms of Policy No. 1, in order for EurAuPair to satisfy its
condition precedent to coverage it had to give Ironshore written notice of the claim at
a specific address set forth in the terms of the Policy.  (Um Decl., Docket No. 29-2,
Ex. 1 at 17 (pagination per docket).)  The means of notice described in the above
allegations do not comply with the express notice requirements set forth in Policy No.
1.  Moreover, to the extent EurAuPair is claiming that Ironshore had some duty to
investigate the claim based on constructive notice, the Court notes that “the duty to
investigate applies only to performance of contractual duties under the insurance
policy.”  KPFF, Inc. v. Cal. Union Ins. Co, 56 Cal. App. 4th 963, 977 (1997) (“An
insurer . . . has no duty to investigate matters which are not relevant to the
performance of its contractual obligation to properly handle the insured’s claim
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according to the terms of the policy.”).  Therefore, Ironshore was under no duty to
investigate EuAuPair’s involvement in the Beltran Suit unless it received the written
notice that the Policy required. 

With regards to EurAuPair’s third argument, that Ironshore has not been
prejudiced by the late notification, EurAuPair argues that the notice-prejudice rule
should apply.  (Opp’n, Docket No. 33 at 9, 12.)  The notice-prejudice rule “provides
that an insurer cannot assert lack of timely notice as a defense unless the insurer was
actually prejudiced by such delay.”  World Health & Educ. Found. v. Carolina Cas.
Ins. Co., 612 F. Supp. 2d 1089, 1096 (N.D. Cal. 2009).  However, the notice-prejudice
rule has been plainly rejected by California courts in cases involving “claims made
and reported” policies because “to apply the notice-prejudice rule to a claims made
and reported policy would [be] to convert that policy into a pure claims made policy,
and therefore give the insured a better policy than he paid for.”  Root v. Am. Equity
Speciality Ins. Co., 130 Cal. App. 4th 926, 947 (2005); see also Slater v. Lawyers’
Mutual Ins. Co., 227 Cal. App. 3d 1415, 1422-23 (1991); Pac. Employers, 221 Cal.
App. 3d at 1357-60.  EurAuPair argues that the Court should stray from this line of
precedent because it is not in line with California law on forfeiture.  (Opp’n, Docket
No. 33 at 12-13.)  However, the Court declines to reject well-established California
precedent, which establishes that the notice-prejudice rule does not apply in this case. 

EurAuPair further argues that the Court should find that EurAuPair is entitled to
equitable relief from the condition precedent as was found by the court in Root. 
(Opp’n, Docket No. 33 at 12.)   For “claims made and reported” policies, a court may
excuse the nonperformance of a condition that results in a forfeiture where it is
equitable to do so.  Root, 130 Cal. App. 4th at 947-48.  The application of this rule
varies with the facts of each case and “[s]ometimes—indeed most of the time—it will
not be equitable to excuse the non-occurrence of the condition.”  Id. at 948.  In Root,
the plaintiff had a claims made and reported legal malpractice insurance policy, and
the court found that equity required the excuse of the policy period reporting
requirement.  Id. at 930, 948-49.  Three days before the policy period expired, a
malpractice lawsuit was filed against the plaintiff.  Id. at 930.  The plaintiff was not
served with notice of the suit until after the policy period expired.  Id.   However, on
the day the suit was filed, the plaintiff “received a phone call from a person who
identified herself as an employee of a ‘legal journal,’” who was seeking the plaintiff’s
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reaction to the filing of the lawsuit.  Id.  The plaintiff thought that the call was a
“prank” and did not take any immediate action.  Id.  When the plaintiff discovered that
it was not a prank, he immediately notified the defendant.  Id. at 931. The defendant
denied the claim because the plaintiff did not report it during the policy period.  Id. 
The court found that under the particular circumstances of the case, it was appropriate
to equitably excuse the plaintiff’s failure to report the claim before the end of the
policy period.  Id.  948-49.  The court “emphasize[d] the narrowness” of its decision,
stating: “We will take great pains to show that by no means do we blanketly apply a
blunderbuss ‘notice-prejudice’ rule to this, or any other claims made and reported
malpractice policy.”  Id. at 929.

Here, EurAuPair has not alleged sufficient facts to indicate that the present case
is in any way analogous to the circumstances warranting equitable relief in Root.  In
contrast to Root, in which the plaintiff was arguably unaware of the existence of a
claim during the policy period and reported the claim immediately upon confirmation
of its existence, here, EurAuPair had notice of the Beltran Suit sixteen months before
it reported the claim to Ironshore and reported it six months after the time to report the
claim had expired.  The Court finds that dismissal is appropriate here because,
although EurAuPair’s argument that it is entitled to equitable relief involves a factual
inquiry, Root “makes clear that such relief is reserved for unusual cases.”  World
Health, 612 F. Supp. 2d at 1098.  

Accordingly, the Court grants Ironshore’s motion to dismiss the breach of
contract claim related to Ironshore’s denial of coverage and claim for breach of the
covenant of good faith and fair dealing with leave to amend.

B. Breach of Contract Claim For Failure to Mediate in Good Faith

EurAuPair brings a second claim for breach of contract relating to the Dispute
Resolution provision in Policy No. 1.  (FAC, Docket No. 25 ¶¶ 31-41, 65-68.)  The
Policy’s Dispute Resolution provision states:

In the event any dispute arises in connection with this
Policy that cannot be resolved, the Insurer and the Insured
shall participate in a non-binding mediation in which the
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Insurer and the Insured shall attempt in good faith to
resolve such dispute. Either the Insured or the Insurer shall
have the right to commence a judicial proceeding or, if the
parties agree, a binding arbitration, to resolve such dispute.
However, no judicial proceeding or arbitration shall be
commenced until termination of the mediation and until at
least 90 days has passed from the termination of the
mediation. Each party will bear its own legal fees and
expenses. The costs and expenses of a mediation, or an
arbitration, shall be split equally by the parties.

(Um Decl., Docket No. 29-2, Ex. 1 at 20 (emphasis added) (pagination per docket).) 
EurAuPair alleges that Ironshore breached the Dispute Resolution provision by:

a) failing in good faith to timely schedule the mediation; b)
failing to have a representative personally attend, contrary
to the good faith obligation in the Ironshore Policy and
contrary to the contract which was signed by the parties
with the mediation service; c) failing to have a
representative present at the mediation with the authority to
resolve the matter; d) thereafter asserting that Ironshore had
not breached the contract and asserting that EurAuPair
should be further delayed from obtaining a determination
in this court. 
. . . 
The monetary damages incurred by EurAuPair for such
breach of contract are separate and apart and independent
of whether Ironshore owes coverage to EurAuPair in that
the entire purpose of the Dispute Resolution provision, as
specified in the Ironshore Policy, is to give the parties the
benefit of a good faith effort to utilize the services of a
private mediator to resolve the dispute, or to determine the
parameters of the dispute which cannot be resolved, neither
of which benefit was obtained by EurAuPair in this
circumstance. 
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. . . 
EurAuPair has been damaged by its payment of one-half of
the mediation fees plus its payment to its counsel to for
legal services attempting to arrange the mediation over the
delays and hindrance of Ironshore, and to prepare a detailed
mediation brief, and to attend the mediation, and thereafter
to litigate the asserted right of Ironshore to delay this
action.  EurAuPair is informed and believes, and therefore
alleges, that it has been damages in an amount in excess of
$15,000.

(FAC, Docket No. 25 ¶¶ 66-68.)

Ironshore argues that the claim for breach of the Dispute Resolution provision
should be dismissed because the provision does not proscribe any of the conduct
alleged by EurAuPair and only requires that the parties attempt to resolve the dispute
in good faith.  (Mot., Docket No. 29 at 15.)  Ironshore points out that the parties did
attend a mediation session on September 12, 2017 in Santa Ana, California.  (Reply,
Docket No. 34 at 9; FAC, Docket No. 25 ¶¶ 37-38.)  Ironshore argues that just
because EurAuPair was not satisfied with the results of the mediation and upset that
Ironshore would not agree to provide coverage for the Beltran Suit, this does not mean
that Ironshore did not participate in good faith.  (Mot., Docket No. 29 at 15; Reply,
Docket No. 34 at 9.)

Whether Ironshore made a good faith attempt to resolve the coverage dispute in
mediation is a factual dispute, and not properly decided on a motion to dismiss. 
Accordingly, the Court denies Ironshore’s motion to dismiss the claim for breach of
the Dispute Resolution provision. 

C. Declaratory Judgment Claim

“Where subject matter jurisdiction is solely based on diversity, federal law
determines whether there is a controversy before the Court within the purview of the
Declaratory Judgment Act, 28 U.S.C. § 2201 . . . .”  Compass Bank v. Petersen, 886 F.
Supp. 2d 1186, 1195-96 (C.D. Cal. 2012).  Under the Declaratory Judgment Act, the
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Court “may declare the rights and other legal relations of any interested party seeking
such declaration” when there is an “actual controversy.”  28 U.S.C. § 2201(a); see also
U.S. Const. art. III, § 2, cl. 1 (limiting the federal judicial power to actual cases and
controversies).  “[T]he question in each case is whether the facts alleged, under all the
circumstances, show that there is a substantial controversy, between parties having
adverse legal interests, of sufficient immediacy and reality to warrant the issuance of a
declaratory judgment.”  MedImmune, Inc. v. Genentech, Inc., 549 U.S. 118, 127
(2007) (citation omitted).  In order for a dispute to qualify as an “actual controversy,”
courts require that the dispute be “definite and concrete, touching the legal relations of
parties having adverse legal interests; and that it be real and substantial and admit of
specific relief through a decree of a conclusive character, as distinguished from an
opinion advising what the law would be upon a hypothetical state of facts.” 
MedImmune, 549 U.S. at 127 (citation and alteration omitted). 

Here, Ironshore’s only argument regarding the dismissal of the declaratory
judgment claim is that because the Court should dismiss EurAuPair’s other claims for
relief, this would resolve all existing substantive controversy raised by EurAuPair in
its declaratory relief claim.  (Mot., Docket No. 29 at 16-17.)  Given that the Court
dismissed EurAuPair’s breach of contract claim relating to the denial of coverage and
breach of the covenant of good faith and fair dealing claim, the Court agrees that this
resolves any existing controversy related to Ironshore’s duty to reimburse EurAuPair
for the costs of defense in the Beltran Suit.  See Cove Partners, LLC v. XL Specialty
Ins. Co., No. CV 15-07635 SJO (GJSx), 2016 WL 461918, at *11 (C.D. Cal. Feb. 2,
2016).  However, EurAuPair is also seeking a declaratory judgment finding that
Ironshore’s Dispute Resolution provisions are null and void for all insureds who are
similarly situated.  (FAC, Docket No. 25 ¶ 59.)  Given that the Court did not dismiss
EurAuPair’s claim for breach of the Dispute Resolution provision, an actual
controversy still exists regarding whether Ironshore failed to mediate with EurAuPair
in good faith. 

Accordingly, the Court grants in part and denies Ironshore’s motion to dismiss
the request for a declaratory judgment with leave to amend.

IV.  CONCLUSION
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For the foregoing reasons, the Court grants in part and denies in part
Ironshore’s motion to dismiss.  EurAuPair has 30 days to file an amended complaint,
but it may not add new claims for relief.  Ironshore has 30 days to file a response. 

IT IS SO ORDERED.
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