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Pursuant to the provisions contained in Sesion 209.4ofthe Civil Service Law, the

undersignedPanel wasdesignatedbythe ChairpersonoftheNew York State Public Employment

Relations Board ("PER")tomakea stand reasonable determination ofadisputebetwecatheCity

ofBuffalo,NY(‘City") and the Buffalo Police Benevolent Association, Inc. (PBA”).

“The City had a population of approximately 278,349 at the 2020 census. The average
household income inthe City for 2020, according to the US Censes Bureau, was $39,677, with

28.3% ofthe City’ residents living inpoverty. Theres reason believe thattheCiyis the seventh

poorest Cy inthe StateofNew York.

“ThePartieslastAgreement consisted ofa MOAexecutedon May 29,2015. Relevant othe

instant proceeding, sth Parties” agreementonsalary increases,0beeffective July1 ofeach yar:

0% (2009);0% (2010);0% (2011), 1% 2012),1.5% 2013), 2% (2014), 3% (2015), 3% 2016), 3%
(2017),304 3% (2018). All salary increases were “fully retroactive”

“ThePBA fledthepetitionforcompulsoryinterestarbitrationonor aboutFebruary26, 2021

“Thepetition noted ht, after the expiration oftheMOAonJune 30, 2018, aDeclarationofImpasse

wasfled on August, 2019,and thePartiesthen participatedinmediationbefore PERB. Mediation
sessionswereheldon variousdates i 20194nd 2020. The onlyproposal submitedbythe PBA with

its etton wasanincreasein wagestobeeffective July 1, 2019 (3.5%) and July 1, 2020 (3.5%).

“TheCitybasproposedtha her beno wage increasesforeither yerofthe Awerd

“The Chairpersonofthe Panel wasdesignatedby PERL,The Partie elected heir members

ofthePanel Hearings wereheld viaZoom on December2,and3,2021, when the PBA presented

it witnesses and positions o the Pan, andon February 10, 2022, when the City presented its

‘witnessesandpositionsoth Panel The PBAthenprosentedebutialtestimonyonMarch14,2022.
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At thehearing, bothpartiswere representedbycounsel and other representatives. The Parties
‘submitted numerous and extensive exhibits anddocumentation, including brifs, and both Partcs
presented extensive arguments on their respective positions.

‘Thereafter, the Panel fully reviewedall data, evidence, arguments on the issue submitted o
thePanel. The Pancl alsomeetinexcoutiv session on June 1.2022 and engaged ina number of
discussionsconcerning the issue tobedecidedby the Panel. The majorityofthe Panel has reached
an agreement on the issueofwages for the period July 1, 2019 through June 30, 2021.

‘Thepositionsoriginally takenbythePartiesarequiteadequatelyspecifiedinthepetition and
the response, the numerous hearing exhibits. and in the post-hearng briefs, which are all
incorporated by reference into this Award. Such positions wil merely be summarized for the
‘purposeofthis Opinion and Award,

‘Accordingly,setouthereinithe Panel's Awardas towhatconstitutes ajust and reasonable
determinationoftheissuesubmittedbythe PartsfortheperiodJuly 1,2019throughJune30,2021.

Inariving at such determination, the Panelhasspecifically reviewed and considered the
following factors, as detailed in Section 209.4ofthe Civil Service Law:

3) comparisonofthewages,hoursand conditions ofemployment ofthe
‘employeeinvolvedinthearbitrationproceedingwithhewages,hoursand conditions
of employmentofotheremployees performing similar servicesor requiring similarilsunder similarworking conditionsandwithotheremployees generallyinpublic:
and private employment in comparable communities;

b) the interest and welfareofthe public and the financial abilityofthe
‘public employerto pay;

©) comparisonofpeculiarities in regard o other trades or professions,
including specifically, 1) hazards of employment; 2) physical qualifications; 3)
educational qualifications; 4) ment qualifications; 5 job raining and skills;
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@) the temsofcollective agreements negotiated between the parties in
the past providingforcompensation and fringe benefits, including, but not limited
to, the provisions for salary, insurance and retirement benefits, medical and
hospitalization benefits, paid timeofTand job security.

‘The Panel also has taken ntoaccountadditonal factors found in Section 209.6ofthe Civil

Service Law:

(6)(e)Fordisputesconcerninganimpassepursuantto subdivisionfourofthis section
that involve a county, city, own, or village subject fo section three-c ofthe general
‘municipal law, a public arbitration panel shall make a determination 2 to whether
such county, city, town, or villag, is a public employer tht is a fiscally eligible
‘municipality a part ofits analysisofthe nancial abilityofthe public employer to
pay.
(6) In evaluating whetherapublicemployercovered bythissubdivision sa fiscally
eligible municipality, such public arbiration panel shall consider the average fall
value property tax rate of such public employer and the average fund balance
percentageof such public employer.

For purposes of tis subdivision, "ful value property tax rate” shal mean the
amounttob raisedbytaxonreal estateby alocal governmentin givenfiscalyear
dividedbythe fall valuationof axable ral estateforthatsamefiscalyearasreported
tothe officeofthe state comptroller.

(i)Forpurposesofthissubdivision, "average ull valuepropertytax ate”shall mean
the sum of the full value property tx rates for the five most recent fiscal years
divided by five.

Gil) For purposes ofths subdivision, "fund balance percentage” shall mean the
total fund balance in the general fund of local government in a given fiscal year
dividedby the totalexpendituresfromtegeneralfundforthtsame fiscalyear as
reported to the officeofthe state comptroller.

(iv) For purposes of this subdivision, "average fund balance percentage” shall
mean the sumofthe fund balance percentages for the five most recently completed
fiscal years divided by five.

(6) Ifthe average full valuepropertytx ratof such public employer sgreaterthen
the average full value property tx ateofseventy-five percentofcounties, cities,
towns, and villages, with localfiscalyears ending inthesamecalendaryear asofthe
‘mostrecentlyavailable information,thepublicarbitration panel mast find that such
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publicemployrisa fiscally eligiblemunicipality: Th office ofthessi comptrollershallmakepublicly availble hesof ome,iiss, towns, ndvillages that hvean average fll valueproperty tax ate that mects suchcreain cach local salyea. Iapublicemploye has no reported oth of ofthe state comptroller theinformationnecssaryto calculates average ul value property ta te, Such publiccanployer may not be deemed a fiscally lgible municipality snd the provisions ofthis subivision shall not sly.
(OI the average und balance percentageofsch public employer is ess tan fivepercent and the sate comptroller has certified that any additional fund blancs inund fhe than he generalfund availableforpaymentof arittion awards in cachyea, ide to the und balance of th genera fund, would not cause the averagefund bance percentageofsuch public mplayer 0 cxcced ive percent, the publicabiaion panel must find that such public cmployer i a fiscally cigsmunicipality, Theofficeofthestatecomptoliershallmakepubliclyavailble he stofcounts cities, lownsandvillagestha avesnaveragefu balance perceiagehatslesstan iv percentincach loca fiscal year.If publiccmploerbasnotported othe officofth statecomplethe information necessaryfo caleulieis average fund balance percentage, such public cnployer may notb deemed 5ically eligible municipalityand the provisionsof tis subivision shall ne ppl:
(©) When suchpublicemployer has been found to be fiscally ligile municipality,ihe public arbitration pane shall, fst an foremost, consider abily 1 pay byasiging a weightofseventypercettohat portion of th criterioncontainedwithinclause ofsubparagaph (1) of paragraph ¢of subdivisionfou fissecon thatpertains only he public employer's ability o pay. All other arieria contained insubparagaph (1) of paragraph cof subcivision four of is section, including thatpornofcausebof subparagraph (1)ofparagraph (0)of subivisionfour ofhssection that pertains {0 the interest and welfare ofthe publi, shall cousin anaggregate weightofthir percent. Additonal, with respect 0th otal monetaryvalueof anydetermination, the panel must recognize ad take ino account i idetermination th consirins, obligation and requirements imposed by the realproperty tax cap pursuant 0 section thrc- ofthe general municipal av upon thepublic mplayer involved inthedisputeberet panel.
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"POSITIONOF THEPBA

‘According to the PBA, an analysisofthe Taylor Law criteria fully establishes themerit of
itsproposaltha there should be raisesof3.5% for eachofthe fiscal yearsof 2020and 2021. On
“ability 10 pay,” the PBA asserts thatthe record eavesno doubt tht the City has the ability to pay
the 3.5% increases sought. The PBA clams thatthe City’s “own evidence” establishes its ability

topay.
‘The PBA focuses on the testimony of Donna Esirich, the City's Commissioner of

Administration,FinancePolicyandUrbanAffsrs,andclaims tha, astheCity'sown witnesswhose
testimonywasoffered egardingthe City’s ability topay,“notonce in the entirety ofthat testimony
did CommissionerEsrich statethatthe Cydidnathavethe abilty topay the PBA's petitioncd-

forraises.” (Emphasisinoriginal). Further,the PBA puts forth, CommissionerEstrich“conceded”
facts that establish the City’s ability to pay. These “facts,” the PBA puts forth, include: the
approximately $40 millon tha the Seneca NationofIndians will pay to the City in a “lump sur”
theCitycouldpayth increaseswith American RescuePlan funds; theCity couldpay “anyrecurring.
costs resulting from raises awarded to members ofthe PBA by increasing the City's tax levy”; the
Cityhas theability toissucbondsandborrowmoney; the City iscurentlyowed approximately$12
millonbythe Solid Waste Fund; the City has received an averageof $161 million in State Aid in

‘cachofthelastfouryears; theCityhasbeenreceivingwell in excessofwhat it budgetedforin sales
taxrevenue;the Cityprojectsa postivecash flowof$26.5 million orFiscalyear2022; th City is

‘spending less onsalaryformembersofthePBAthanwha tbudgeted;theCityexpectstopaysary.
increases o is employees as a “costofdoingbusiness”; and the City hasalreadyset aside monies

10pay2%and2%raisesforFiscalYears2020 and 2021.
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Even accepting the City's cos cstimates forthe raises sought by the PBA, the PBA argucs,
the finding can be made thatthe City has th ability to pay for the raises. The PBA also identifies
a communication from the City’s Mayor on April 29, 2022 tht, the PBA maintains, sets forth his
intent to raisepropertytaxes in the City to generate an additonal $6.6 millon in sanual revenue,

According othe PBA,the Mayor stated tha his rationale orraisingtaxes wasat lastinpartbased
‘on his conclusion that the public wanted “safe streets, safer schools.” The Mayor also recently
stated,the PBAasst,thathesoughta$5.4millon hikein thepolicebudget inorderto fight rime.

In addition, the PBA relics on the testimony of its financial expert, Anthony Hynes, that
“kespingtaxesabsolutelyflatsprobablynot soundfiscal policy”andthatthe City “igoingto bave
to raise taxes because they haven't done it” In fact, the PBA claims, in his testimony, Mr. Hynes
identified “at leas $63 millionin existingfundswhich the City could useri.htnowtopay the cost
ofthe raises sought.” (Emphasis added). The PBA notes that Mr. Hynes alo identified, in addition
to existing funds, a $16.4 million debt the City has failed to claim from the Solid Waste Disposal
Fund. The PBAasserts that Mr. Hynes was also able to identifya numberof ecurring revenue
‘sources which could be used to fund the PBA'spettioned-forraises. Thus, the PBA relies on the
testimonyofMr. Hynes that: theCitycould raise the property tax levy withoutexceedingthe State:
Property Tax Caps could borrow up to $1 billion without exceeding the State Constitutional Debt
Limit; could engage in a collection of increasing Mortgage Tax income, also in a collection of
increasing Sales Tax income; and could resume “in-rempropertysales.”

Aso anyweightplacedby the Cityon tsstatus “asa fiscallyeligiblemunicipality,”and the
requirementofthe Pac to asign a weight of 70% to the City's ability to pay, the PBA responds
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thatthe70%factorclearlydoesnot tablishthat theCity hasan inability topayanyraises.Iict,
the PBA contends, it would appear that no amountofweight assigned to the City's ability0 pay
Would beofany benefit ois opposition 10 the PBA's Petition.”

‘The PBArejectsany argument by the Citythat,because the$331million AmericanRescue.
Plan (*ARP") funds constitute a “onc sho reveme, they cannotbeuseda source offunding or
the “recurringcosts”ofhe sought-afterpayraises. Although theCiyhasmade this claim,thePBA
notes itbas nevertheless “announced plans t usethat verysame ‘one shot revenue’ofARP funds
for purposes which also have recurring costs.” (Emphasis in original). The PBA also siresses the
testimonyof Mr. Hynes that, even withouttheARP funds, the City can “well afford”to payforthe
ais sought by the PBA.

‘Turningtthe comparability criteria underthe Taylor Law, the PBA assets that the Pane,
inadditonto wagespaidtoother publi employees andPolice Officers in comparablecommunities,
‘mustconsider the “current, istoric level ofinflation nd tseffectupon th incomeofmembers of
thePBA." Therecordfullyestablishes, according othe PBA, that “afufur topayany raises i the
equivalentof a pay decteas; and] such an effective decrease would oly seve to aggravate the
growingdisparitybetweenthepayofPBA members, and that of otherpublic employesandpolice
officers in comparable communities.” (Emphasis original).

“ThePBAalsoclaims hats evidencesets forth“acomparisonofthebase compensation and
total compensation of other public employees and police officers in geographically and
demographically comparable communities o those servedbythe Buffalo Police Department- and
they indicate that thepayofmembersofthe Bufflo PDA is falling behind thatofother public
employeesandpolice offices incomparable communities at an ncressingrate.*ThePBA adds that
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he record evidence stablishes that “members ofthe PBAarepaid, an averag, a least 8.7% ess:
than police officers in comparable departments, and les then membersof Buffalo Professional
Firefighters Local 282.” Moreover, th PBA note,“ lght ofthe curt 8.5% atofnfo,
evenif members ofthe Bufflo PBAwerawardedpayraises that brought tem no incomeary
With othr public employees and police officers i comparable communities, the members of the
PBA would bereceiving almost no iss at lite ofthe ffcto th incomes.”

Regarding thefactor of “comparison an peculiarities to other trades and professions” the
PBA claims tha the City has not challenged the fct that PBA members face any mumber of
“peculiarities” in the course of their employment, which include “unlike other trades or
professions.” the eed to “cay firearms, fobetine in the useofdeadly physical force, to be
trained th defenseagainstdadiy physieal forceto be rained th useofdefensive ncics and

Tes-dadly physical fore, and)fo makerestsadrestroder.” the “peli” denied
by the PBA include engaging “he public nd criminals in high-crime area,” operating “patol
vehicles or many ours,” eing “exposed o disease nd 10 ho excesofhumanbehavior on
a daly bass” including engaging in “ife.or-death situations,” and bing “exposed f the risk of
regula injury and sometimes ven death inthe corseof performing thei duties”

A510 the Taylor Lawfctorof“interestand wee ofthe publi,” the PBAmaintainthat
theCityhas not challengedhe conclusion hat anAward granting thoPBAth ss it seks would
bebe othe interest and welfaref the public, Ialsodtsthe estimonyof is President,
John vans, otheeffec that“increasingwageswoud alowth BuffaloPolice Deparmentohave
ancasetime attain ber qualified candidates.a having betes qualified candidates and

cadtsinthe Academy,” whowould eventually become“btierpoli officers  Thosalayincreases
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sought, according 0th PBA, would also mote veteran offers “0 rein on ative duty and
continue 0 seve withthe Bufo Pols Deparment.”

Finally, in trmsof he criterion of “past collectivebargainingagreements” the PBA notes
that, befor the “expiation of themost recent successor agreement th Callctiv Bargaining
Agreement;theCityhad gree to payPBA mmbers “wage increasesof3%icachof he four

(4)precedingyears.” ThatAgreement,the PBA notes,was signed on May 29, 2015,and provided

fortesof36 Fiscal Years 016,201, 2018, 1d 201. Th“petitioned.frases of3.5%."
hePBA argues, mstbeconsidered“mor tha resonable, and wel tnwiththepoyinreses

formembersofthPBA towhicthe ity has previously agreed”

POSITION OFTHECITY.
In seting forth ts position, the City relics on th tesimony of ts Commissioner of

Admivistraton, Finance, Poli and Urb Affis Donna Etch, a othe calculationofboth the
retoaciv and securing costs f th wag increases the PBA has prosed. The City asserts that
Awardofbasewage increases othe PBA taalte “int esuringexpenses ht the City mst

account for in the curent fiscal yea and all future fiscal year. In the City's estimation, it is
sxiomti that the curent budgeted expenses haveto b “oft byrecuring revenues that can be
budgeted san offi”

he Ciy nots tat he amount ofSse Ai has esived the past several years, which i
depends upon to balanceitsbudget,has remained “flat.” Accordingly, theCityputsforth, it “cannot

budget recuming increase in stat aid to offet th recuring costs from an aad of wage
increase” In termsofsales ta revenues a potenti source fo fund recur revenue increases,
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the Citymaintainsthat it"hasno control overciter the sale ax rato the mountofrevenue that
maybegenerated for theCity in anygivenyear.”

Intermsof raising property taxes, heCityclams that it “has already leviedpropertytaxes
forthe currentfiscalyear,” and “anyawardedbasewageincreasewould pu he currentbudgetyear
outofbalance.” Additionally, the City claims that an Award ofa wage increasforboth years
covered by the Award would require the City “to budget apropertyax increase large enough fo
offset the recuring costs of two wage increases.” On this point, the City observes (hat taxing
decisionsest with th City’s Mayor and Legislativebody and, ifthe “Panel concludes tht the Cty
should increase thepropesty taxes paid by ts residents in order to pay for base wage increases for
‘membersofthe PBA interest arbitration, it would be intruding upon the formationofpublic policy
byelected officials in theCityofBuffalo.”TheCty also underscores issatusa “fiscally eligible
municipality” which t claims heightens the need to findrecurring revenues 0 offset the cost ofa
wage increase in existing revenues. The City also labels “retzoactivity” as a major concer,
particularlyinview ofthe “fiscal pressures nduncertaintycausedbytheCOVID-19 pandemic and
resulting economy.” Inth inal analysis,the City argues, thePenal “must come toa conclusion that
the PBA'S wage increase proposal must be denied as pot reasonable.”

Focusingon fiscalyear2019, the City identifies the fact tht is largest single expenditure
isit workorce costs, which account for 651% ofis budget. It aso relics on the testimony of
‘CommissionerEstrichthat the twobiggest sourcesofrevenueforthe ity ar State Aidandproperty
x revenue, with Sta Aid constituting approximately 30% of the budget and property faxes

constitutingapproximately27%ofthebudget. The City observes tha, ina 2013InertAsbitration
‘Awazd, Pan ChaiSiegel noted th “troubling” fact hat State Aid i a muchgreater revenue source:

n



forthe City thanproperty tx, andthe Cityobservesthat “thesituationhasnot reversed tsi the
nine...yearssincethatAwardwas issued.”Salesta,theCitynotes,constitutedspproximately 16%

ofthe budget for Fiscal year 2019. The City stresses it docs not control the amountofState Aid
received, which hes beengenerally “flat” and salesto revenuesbythirvery “nature are] volatile
‘and subject to various cconomic factors.” TheCitythus maintains thet it is notable to predict or
budget forrecurringincreases in revenue from such sources o offset the current increaseofcost of
policeofficer salaries, which would therefore leave “the burden on the City'spropertytaxpayers.”

For Fiscal Years 2020, the City notes that workforce costs again were the single largest
‘expenditure category. State Aidfor this fiscal year, thCity notes remained thesamea it had for
the past 11 years. TheCity places significant weight on the onsetofthe COVID-19 pandemic in
March 2020 when both the New York State and Erie County declareda SticofEmergency with

attendantshutdowns and other ExecutiveOrdersthat “affected the City's budget revenue stream.
Tt identifies the testimony of Commissioner Esirich tha the City, becauseofthe impact ofthe
pandemic,soldreal property andusedAmericanRescuePlanfunds 10 balancethebudget for 2020-
2021. The City notes that these sources were “one shot revenues” aad, as the Commissioner
testified, when theCityended fiscalyear2020-2021, it had “an unassigned fund balance of $25
millon, sil short of what the Council recommends as a thirty-day fund balance.” The City

describesitsfinancial positionas “delicate,”and also observestha thereveniesthat were generated
from red light cameras in fiscalyears2020 and 2021 “have been discontinued so that source of
funding will no longer be comingintothe City.”

In turningto the TaylorLaw criteria forintrest arbitration, the City identifies ts statues as
“fiscally eligiblemunicipality” andthe requirement that the Panel analyze th abilitytopayfactor
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by assigning a weightof 70% to the ability topay criterion. Moreover, the City observes that the
Panel requiredto takeinto account “theconstraints,obligationsandrequirements imposed by the

‘realpropertytax cappursuant to General Municipal Law.” An Awardofthe payraisessought bythe

PBA, theCity contends, would take the Cityi the wrongdirection anderasethe progress that has.

‘beenmadeinstabilizingCity finances "bythrowingtheCitybudgetoutofbalance with an Award."
Underscoring this observation, the City argues, i the fattha the comparability factors already
establish that PBA mernbers are not underpaid.

‘The City also identifies the State Constitutional Taxing limit. 1t notes that PBA witness
Hynestestified thattheCityregularlytaxesbelowth taxing limit and thus thre is roomforthe Cty.
to increase taxes within the limit. Nevertheless, the City observes, the City's Mayor cannot
niltcrllyset he ts rte or the City, which must bedone bythe legisla body. According to
the City, “Jo the extent Mr. Hynes is suggesting a property tax increase to find the raises or the
PBA, this notion should be wholly rejectedbythe Panel.”

‘Onthecriterionof “interest andwelfare ofthe publicand ability t pay,” the ityinsists hat

the Panel assessment “must tke into account thefactthat th Cily is till on the roadofrecovery,
‘and sill under the advisory guidanceofthe Erie County Fiscal Stability Authority. with respect
to ts budgets” While notinga financial improvement i the City, the City also contends that ts
budget must still be considered “fragile and recovering from the COVID-19 Pandemic,” and thus
“falny economic increase that may be awarded by this Panel must be modest, implemented
prospectively,” and take ito account “that No concessions arebeingmade by the Union that may
offset thecost of anywage increasethat may be awarded by the Panel” (Emphasis in original).
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‘heCity alsourgesthe Panelto considerthat its financialabilityin thecreatyar topay
forany Avward mustbe considered. Regarding “on shot revenues the City urges cautionbecause
theseofoneshotrevenue to balance budgetcould“exacerbale] astructurally unsound budget.”
“The City identifies itsARPplanandmaintaies that ii wee use “ARP mons 0fund police
aises, not onlywould itbeusingone sbot revenue to pay for  recuing expense, it would ree
the Cityto takefunds vayomhe remedialpurposes thats elected leadershve designated them

for” as seen intheARP plan. Concerningcasino revenue, the City notes thet thas not actually
received therevenue,nordoes it knowwhen i might come in. Thecasinorevenue, he City argues,
simply cannot be counted on “to bea seadystream ofrevenue in the City’s budget going forward.”

On the question of the City's deb, the City idemifes the acknowledgmentofthe PBA
financial expert Hynes that there is large amount of debt with respect to OPEB (Orher Post

Employment Benefit),seeninthe“evergrowingretire health benefit.” The City notesitdoes not
havefundsbudgetedforthe lability butpays “st gos," anda] tissblityisexpectedto grow,
this isanother factor considerin theCity's ability to py the Union's requested wage increases”
Astobondrating, the City identifies thtestimony ofCommissioner Estich bout the S&P Global
Reportissued on Apr 1, 2021 tha, despite giving theCityanA+bond rating, offereda“negative”
outlook consistent with issues rased in the rbitation, as noted in the Report's language that “the
Cityconinues ofacerevenuegeneration pressure infutur yearstomatchgrowing expenses” The
City also identifies language in the S&P Report that sated the City had a “weak budgetary
performance and that the City’s OPEB ibilie continue 0 be 8 source of pressure om the City’s
budget” S&Palsonoted, according tothe City, tht “using one-shot funding to fund recurring
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revenues... couldleadtopotentially unstablefinancialbudgets.”IntheCity's estimation, a financial
inability to pay fo the increases sought by the Union will result in negative consequences for the
City's bond ratingand,ineffect,would “negativelyimpact the City's abilityto fund allsoperations
and all the services it offers to the public.”

‘TheCitynote that property taxcs, after State Aid is tsprimarystream of revenue but
hastens to add tha it does not representasource that may be tapped in any significant manner to
raise the funds demanded by the Union.” Fusther,th City claims tht raising property taxes to the
constitutionaltax limits apolitical process, and further observes thatCommissionerEstrichoffered

testimony that theMayorhas sought o "keepproperty axes elaively flat to encouragecommercial
‘developmentand growthntheCity.” Additionally,theCityargues that “highertaxes donot provide
‘anincentivefor residentsofthe City to remain in Buffalo,therebycausing adownwardspiral effect

shouldrecuringpersonnelcosts, including wage increases, continue unabated fo outpace recurring
revenues and growth in the City" In the areaof “revenues and expenditures,” the City claims its
‘position ‘is precariousin i does not contolthe revenues itreceivesandotherexpensesare ising
duc to inflaton.” Thus, theCity identifies the testimonyofCommissioner Estrich that the cost of
‘gas and uilites are up forthe City and that the “costofovertime in the police budget was higher
than budgeted”

On the questionof retroactivity, the City asserts that an Award ofanincreaseeffectiveJuly
1,2020 “notonly mustbepaid inbothFiscal Year2020-2021 and Fiscal Year 2021-2022, it would
becompoundeduponthewageincrease effective July1, 2019.”It observesthatthe SiegelPanel,
confrontedwith renderingsnAwardthat hada significantretroactivecosts, “deferred one percent
(1.0%) increaseforthe 2007-2008 Fiscal Yearto June 30, 2008 and deferreda two percent (2.0%)
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increase forthe 2008-2009Fiscal YeartoJune 30,2009.”TheCity asksthePanel Chair to consider
the exampleofthe Siegel Panel when making any determination on retroactivity.

“TheCity ejects any reliancebythe PBA on thefacttha thCity has budgeted and accrued
a liability for 2% wage increases in cach year to be covered by the Award. According to the City,
thetestimonyofCommissionerEstrich was totheeffecthat“even if thePanelawards2%for each
of the two years, the City’ is still short $4 million dollars in monies to fund those raises.”
‘Additionally, the City relies on the testimony ofCommissioner stich “that ifthis Panel awards
3.5% per year, the amount the City will ned to pay for them wil be $16.7 millon dollars in

retroactivepayincurrentfiscalyear 21-22,”with “{{herecuringcost going forwardwouldbe§7.2
‘million dollars.” Moreover,th record shows,theCity claims, that itbudgetedthoseamounts with
the contemplation thatthe City wouldreceive “some concession” from the PBA. Becausethe City

received no “offsetingconcessions,”targus,thefundsset aside“shouldbe the outsideparameters
ofanyAward,not thestartingpoint.” TheCity reasons tht it should rot be “penalized fo prudent
‘budgetingandlability accrual.”TheCity tresses fs positionthatanAwardof2%orgreater would
require it o utilize reserves o seek other adjustments within the City’s appropriations because the
fundstopaya greaterincreasearenotin anyof the budgetssince 2019.

‘The City asserts that the record evidence concerning expected costsofraises that were
requested by the PBA asset forth in ts documentary evidence and the testimonyof Commissioner

Estrich wereacknowledgedbyPBA expert Hynes. The testimonyofMr.Hynes, theCityputs forth,
essentiallyconsistedofhis “opinionsonpolicy decision the Cy has made in the past with respect
0 raising taxes and collecting on an alleged debt owned to it by the Buffalo Municipal Housing
Authority” as wela the claim that the Cty should have taken additional funds in “revenue loss”
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in ts plan to spend American Rescue Plan funds. The City also observes that Hynes offered
testimonyonsalestax revenue in hisclaimsthattheywerecominginhigherthan projected,but, he
City replies, “considering that inflation could be driving these mumbers, sales tax revenue is not
reliable revenue upon which torelyon the reoccurring costofthe PBA's proposed raises going
forward.”

As 10 the Taylor Law criterionof “hazardsof employment,” the City acknowledges that
‘police offices in the City have hazardous employment but takes issue, however, with “hazards”
identified by PBA President Evans on the ground that they were not substantiated. The City also
tates thatit “docsnotconcede tha the job had become more hazardous since the last contract and
0proofwas submittedtosubstantiate such a clam.” The Cityalso contends that New York State
hs recognized the highes isk associated with theworkofpolice officers as seen inthe legislation
regarding disability benefits and 20 year retirements.

Inthe areaof “comparables,”the City assets that the comparable in communities “include:
other Cites,withsimilar taxstructures, including theCityofRochester,CtyofSyracuse and City
of Albany." The PBA,accordingtotheCity, didnotoffermuchtestimonyoncomparables, whereas
the “City offered much more detail on the comparable municipalities offered by the Union to
illustrate Howdifferentthebenefit packagesarewiththe othermunicipalities, especiallythetowns.”
As to the comparables offeredby the PBAofthe TownsofAmherst, Cheektowaga, West Seneca,
and Tonawands, the Ci argues that the PBA offered “[v]ery ltl testimony” as to why these
‘municipalities would be considered comparable to the City. In fac, the City asserts, towns cannot
be considered comparable “duc to the differences in taxing structure, sate aid and fiscal
responsibilities” The City notes, for example, thatmost owns do not have paid fire departments
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and,whenaveragehousehold incomeandpercentage ofesidnts in poverty isaddedto hemin, “the
contrat between the entities offered by the Union, other than Rochester, becomes even more
apparent”

The City asserts ht is proposal of no wage increases cannot be considered reasonable
“when the total package of wages, benefits, work schedule, and other terms and conditions of

ployment enjoyedby PBA membersar compared othe eal packageofwages, benefits, work
schedule, and other temas and condions of employment of police officers in comparable
uisdicions.” Again th City sss that i ha not asked “oranyconcessions in return” or any
wage increase, Inthe ial analysis, theCityurges thePane to “recognizethat theCitys reliant
Upon two sources of revenue, state sid and sales tax, aver whic it hs no cour, and that an
ncesive wage crease awarded by tis Panel i lkly to drive up propery taxes venhigher than
what the City requires.”

PANELDETERMINATION
“The Panel has review nd considered al factors i required 0 ake no sccount under

Section 209of the Civil Service Law, Thatthe Panelnayno aveexplicitly disused rand
any prticla fctor, therefor, should no be taken 0 mean that he actor was not taken into
account. is abundantly leato the Panel, however, hathe pray oftofcontin between
the Parties,a5 can be sen in the sialments ofthir positon, i focused on the “ability to py”
ctor, Thistake sens, giventheCity's situs asa fiscalyclgible municipality”andthe Panels
obligation oasign that factora weight of70% when applying fhe factors that must be taken
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into account. AccordinglythePane devotes much of isanalysis othe “abilityopay” actor but
‘mention ismadsofseveral her factors hatsupporttheAwardonwags.

“The Pane finds it useful to highlight what it considers to be significant parts of the
presentationsofferedbythe ability to pay”witnessesproducedby thePats - Ms. Hyneson behalf
ofthe PDA and Ms. Estrichonbehalfofthe City. Firs, Mr. Hynes. Mr. Hyneshas a historyof
‘performing financial consultationsandhasprepared east 25 analysesofa muniipaliy’s bility
10 payin incre arbitration prossedings in New York. Mr. Hynes in his testimony, notedtha,
‘underthe StatConstitution'staxinglimit theCity's tax levy was below 09 ofthe onstutionsl
mit. As tothe Stateproperytuxcap,Ms, Hynes noted that theCity is spproximaely $8 million
belowth taxcap. Given his estimationthatthe PBA’s wag propesalwouldpresent ongoingcosts
of$6.1 million, Mr. Hynesopined thatthe itycould fundth ongoingcostsbyrisingproperty
texeswithout exceedingthePropertyTexCap Act. Undertheconstitutionaldebi mit, Mr Hynes
150 observed, theCityhasthe abilityto issuemoredebt. Thus, Mr. Hynes described the cureat
debtas “relatively ow, andassertedat theCity couldborrowmore money to pay the proposed.
Wage increases without violating the constitutional deb limit. Mr. Hynes also identified the
‘AmericanRescue Plan*ARP)andobserved tat under the Plan, he Cityworld eventually receive

total of $331 million, which must be used by December 31, 2024. Mr. Hynes noted that a
permissiblecategoryofexpenditureforARPfundsis “revenue replacement.” Thisis concept tat
permitstheARRfunds,Mr. Hynes observed, to findther way nto the City’ generalfindbased on
a calculationof “revenue loss” Mr. Hynes testified tha the City pays potie salaries out of is
general fund.
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Mi.Hynessummarized bistesimony“whereCity's] moneys.”Exhibit ABIX sks
into account he abrasions set orti i testimony ha ave ley bec dif. It also
refrnces, among terms, tte AL, including morgage recordinga and general pipes
State Aid. Th Pos finds i usc 0 deity in pertinent port he “Conclusion on te Abily to
Fay”portohis Exhibit. treads:

eCityGeneraFundbadanpersingsup i be GeneraFf$14.8 MionFY 2001
tas kl underestimated FY 2022 Soles Tox Revenues bya minaof $10Millon
thas explicit appropriation for aly ners inthe Geoeral City Chargessecon fh FY 2022 Budget of $45 Mito.
IthasUnassignedFundBalanceon June 30, 2021,of$8.2Million.

It has a rainy-day fundof$40.7 Million which constitutes the entire “Committed”Fund balance on the FY 2021 Gear Fund Baines Sheet. Ofally called the“EmergencySibilzation Fund, hepurposeofi dis oud ihe City Carer$20.76) (AHXS1, p29), H sts mpa:
Tes und shallbe sdfo extnordity operating capital esstht couldno be amiiptd nd ann be Fda with ornt budge resus.”

Je wou becompletely proper 0 use the fd 10 pay partof he sly cressthe PBA beyond what was appropriated in the budget. However, he tas blowustnte why i unlelyt be necded ort purpose.
heProperty uslevy for he cuent yearcaobechanged anethe budgetvas
adopted. Therefore,any increases granted to the PBA in the current Fiscal Year must

‘bepaid from currentfunds.The tablebelowsummarizesthe sourcesofthose fundsin Millon.
Underestination of Sales Tax Revenue [10 ]
AppopisionorSlyores | 549 |
Rainy DayFund _ |se07 ]
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tnAiDeEichInes sion, Ms. sich nc, shisponse veg

thecostonddainfeCi’gts. Te st pictionsor we ness
ought PAtePanel s,s iersspostionsfd by Ms. ys. Th,
i. Bacpj 53milocs stouchchofhsrein
ctosndectedssring cof 721ilisingrt,
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constituted approximately 30% of the budget, followed by property tax revenue, which is

‘approximately 27%ofthe budget, and finally, sales tax, which she noted was ‘approximately 16%

ofthe ds, Me, Eichsmdth he Cityhd con vr terSeAd isa



revenuesandadded thet,alongwithStateAidandsales tax revenues,theproperty taxesintheCity
have remained static.

Ms. Estrich aso identified the Citys receipt ofARP funds,which funds, shetestified, could
be described a “one shot” sourceofrevenue. She observed thatthe City is using $100 million of
ARP funds as part of ifs “revenue” and the remaining $331 million was “going aut into the
‘community fordifferent public service activites which wouldal be one-shot and would not come
back totheCity" According to Ms. Estrich, there was nospecific category inARPfundsthtcould

‘beusedto fundthe PBAwageproposalsin.specific sensebutthe “revenue recoverywouldbeused
apart ofourpayroll.”Sheadded, however, that the Ctyhas “alreadyallocated that out, 5ifwe use:
‘moneyfromtheARPmoneythatwebudgeted,we'dhave 0 cutsomewhereele0offsetthatcosts.”
‘Therefor, she testified,ifthe City were to use ARP funds to fund the PBA's wage proposal, it
would result in taking “money away from othe projects thatthe City had designated those funds
for

Ms. Estrich wasthenasked what impact would the City face on its budget for Fiscal year
12021-2022ifthe wage proposal was fully awarded. I heranswer, shetestifiedthat theCitybas put
asidesome money forwageincreasesand that it hd a “salaryadjustmentlineinthe currentyearfor
fourdifferent unions." Ms. Estrichwentonto testify, however,that she id notthiakthat thebudget
‘amount would be sufficient and theCity would thus “Have to cu nto someotherexpenditures and
reduce those expenditures.”

Inassessingthe evidenceofferedby heParties through Mr.HynesandMs Estrich, the Panel
also has taken noteofthe obvious fet that the City's fiscal heath was adversely affected by the
COVID-19 pandemic. The Panel is also awareoffinancial stressors caused by post-employment
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expenses he City faces due fs oligaion tres. The Pel fhe notes the axiom that he
City's“bilitypay”cammot be equated ts “silty ota.” Is lo fir, however, forhe Panel.
10 abseve tha the City's sas s a “Healy eligible municipality” docs no self cnstinte
idence thatthe ity lacks the “ability to pay” the wage ocresss soughtby the PBA.

“The Pane i asoawareofthe it'slegal an sstegic neds tobescrupulousinsetng and
managing is budgets. Ms. Estich's testimony underscores bow careful and, in the Panel's
estimation, successful the City hes been in tis regard. The Panc, of course, is also aware of
poliical consiints every municipality cs when considering areseruseoffs axing powerfo
fdits aprons. Final,byway ofgeneral observation, he Pal skeh City's pot tht the
City will not sieve any savings in other aroas ofits financial obligations o the PBA under the
Collective Bargining Agrementbecause only the PBA's proposed wage increases re before the
Panel.

Nevertheless,hePanel is convincedthat he Citybas the “siltyo pay” thewage nesses
soughtby the PBA. In making tis finding, the Panel approciats the “on shot” nature ofthe ARP
monies, but lS notes that th concepof “revenue replacement”pit th Ciyto place some
AR monies into general fun, I the final analy, the Panel does nobelieve hat he ity has
rebutted the presentationmadetrough te PA's financial expert, Mr. Hynes, the extent that
presentation tablishth City's “abilityto pay he ncrcaes sought inthePBA wageproposal.
Tae conclusion at the City hs th “aily to ay” the PBA wage proposal, the Panel finds, docs
not utomatialymeanthat he proposal shoud begranted nfl, Thee isacertainfal to the
City's sca besth hat the Pane should ake info account, which in urs causes he Panel to ss
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anAward that whilefullyretroactive, awardsanincrease of 3.0% in thefirst year oftheAwardand
3.25% inthe Award’ssecond year.

‘TheAwardonwages, thePanelfind, isalsoconsistentwith heremainingstatutorycriteria.
‘Tothatend,the Punel willidentify whatitconsidered tobesignificant actors thtsupport the Award
‘made herein.

‘Oncomparability, the PBAoffer as comparables, the Police Departments forthe Towns of
Amberst, Cheektowaga, Tonawanda, andWest Seneca, and theCityof Rochester TheCityoffers

‘ascomparablesthePoliceDepartmentsofthecites ofRochester,Syracuse, and Albay. The Panel
(Chairman wouldofferhis observation, based on a numberofyearsof experience inpresidingover
interest arbitration proceedings, that the strongest arguments offered conceming the question of
comparables are often aised by partyin opposition tothe comparables profferedby the opposing
party. Stated diereatly, it might wellbethat it easierto erifcize proffered lst of comparables
than make a coherent argument as fo why another proffered universe of comparables should be
accepted.

Asaving grace, perhaps, ina Panel’ conseicatious efforts totake comparables into account
isatrendthatthePanclChairmanhasobserved throughoutthe SatebywhichPanels ascribe greater
weight, less weight, or no weight atall to the comparables proffered by both partes in connection
with particular proposals. This approach favors inclusivity over exclusivity and allows for
‘considerationoftheproposals before the Panel thats no asresultorientedofanapproach s would
occurif exclusivity were to prevail by rejecting comparables. In the instat proceeding, the Pancl
‘oles that the City's selectionofcomparables, namely, other large cites spread across the State,
‘cannot be considered unreasonable. Nor, the Panel finds, can the comparables offeredby the PBA
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be considered unreasonable, given the focus on wages paid to police in local communities. The
Award on wages inthisproceedingkeepsthe PBA members compensated at a competitiverateand
is consistent with the comparability factor.

‘The next factor to be considered - the “interest and welfare ofthe public” - prompts the
Panels observation the needofth City's residents fora competent police force is on that seerns
tohaveintensified overtime. The abilitytoatractand rela competent policeoffices depends ot
in small part on fur and competitive wages. This observation is also consistent with another

statutory factorconsidered - “hazardsofemployment.” The PanelChairman takes noteoftherecent
atackofinnocent shoppers in Buffalobyaperpetratorarmed withanassaultweapon andtho
immediateandeffective response ofthe Buffalo Police ina life-and-death situationthat sawoneof
their former comrades counted among the murdered. Even when engaged in what could be
consideredfarmore mundane duties, PBA members regularly face unknown and possibly deadly
peril. ‘The Panel finds thet the Award on wages herein reflcts justified compensation to PBA
members because oftheinherently hazardous natureoftheir employment.

A final Observation by the Panel is that the wage increases awarded in this proceeding are:
Justified by the significant rate ofinflation that did not occur until after the wage proposals were
‘made. Inavery real sense, the significantateofinflation, hough it doesnotdecrease the costs of
the City, reduces the value oftheraiscs ina veryreal way fo the PBA members. The “interest and
welfareofthepublic,” which includestheneedtohavefairly compensated policeofficers, mandates,
inthe Panel’ estimation, the need for an outcome that substantially awards th raises sought,
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Awarp
(1) Effective July 1, 2019 and rtroacive othr de the base sary schedule o all

tcp nd ile will be creased by he percent (3.0%)
©) Effective July 1, 2020 and reroative fo that dae, he base salary schedule

on all steps and titles shall be increased by three point two five percent

(3.25%).

DATED: J 4 £ 2024

ThomasOX Rinaldo
THOMAS N. RINALDO, CHAIRPERSON

SEAN P. BEITER, ESQ. wo ESQ.PUBLIC EMPLOYER MEMBER {O{PUOVEE ORGANIZATION MEMBER
CONCURDISSENT
wr. 2022
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STATE OF NEW YORK
PUBLIC EMPLOYMENT RELATIONS BOARD

Inthe Materof the

BUFFALO POLICE BENEVOLENT DISSENTING OPINION OF
ASSOCIATION, INC. PUBLIC EMPLOYER

MEMBER
Petitioner,

PERB Case No.
and the- 1A2020.012

M 2019-080
CITY OF BUFFALO,

Respondent.

Afr having no meaningful input into the majority's decision, 1 waited with great

anticipation for a Majority Opinion that would somehow justify the wage increases arrived at by

the majority, and upon a thorough review of said Majority Opinion, | am left with no choice but

to vehemently dissent!

Under the Public Employee's Fair Employment Act, (Article 14 of the New York Civil

Service Law, also known as the “Taylor Law”) an Interest Arbitration Panel is charged with the

responsibilty to “make a just and reasonable determinationofthe matters in dispute.” CSL §

2094XeX); Matterof BufaloProfessionalFirefighters Assn., Inc., Local 282, IAFF, AFL-CIO-

CLC (Masiello), 13 N.Y.3d 803, 804 (2009). The Majority’s Opinion and Award (hereinafter

“Award") is neither “just or reasonable” for reasons including, but not limited to, that the record

proofofthe Cityof Buffalo's (“City”) financial condition and the majorits refusal to weigh the

statutory criteria in good faith. The majority Panelhasexceeded its authority byadoptingan Award

without the required consideration ofthe statutory factors, especially the requirement to weigh the

“ability 10 pay” factor at 70%. There is simply no plausible basis for the Award. Section 209
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(@Ye)v) of the Civil Service laws requirement to reach a “just and reasonable determination”

‘compels me to dissent from this Award.

Attheoutset, the “Panel Determination”forthe Award, which encompasses a mere seven

andhalfpagesofthe Award, andi not grounded in the record. Award at pp. 18-25.

Pursuant to Civil Service Law § 209 (4)(c)v), in rendering an award, the Panel shall

Specifythebasis for its findings,taking into consideration, in additionto any other relevant factors,

the following:

a) comparison of the wages, hours and conditions of employment of the employees
involved in the arbitration proceeding with the wages, hours, and conditions of employment of
other employees performing similar services or requiring similar skills under similar working
conditions and with other employees generally in public and private employment in comparable
communities;

bythe interestsandwelfareofthepublic and the financial abilityofthe public employer
topay;

comparison of peculiarities in regard to other trades or professions, including
specifically, (1) hazardsofemployment; 2) physical qualifications; 3) educational qualifications;
(4) mental qualifications; (5) job training and skill;

4) the terms of collective agreements negotiated between the partes in the past
providing for compensation and fringe benefits, including, but not limited to, the provisions for
salary, insurance and retirement benefits, medical and hospitalization benefits, paid time off and
Job security.

However, and as further detailed below, ifthe municipality is “a fiscally eligible municipality,”

the panel is compelled to base is determination by weighing the municipality's ability to pay at

70% and weighing all other factors set forth in the statute at 30%; see also Matter of Walker

(Read), 168 AD3d 1253, 1256 (3d Dep't 2019) (there is a “general policy recognizing the

importance of considering, during the arbitration process, the fiscal status of fiscally-distressed

‘municipaltis”).
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Her, the Majority ofthe Panel has failed to fulfil its statutorily mandateddutyto analyze

and apply the criteria properly given the City's fiscally eligible municipality status. See CSL §

209.6 (a). Under Civil Service Law § 209.6 (c),ifthe average full value property tax rate of a

‘public employeris greater than the average full value property tax rateofseventy-five percent of

counties, cites, towns, and villages, with local fiscal years ending in the same calendar year, the

public arbitration panel must find that such public employer is a fiscally eligible municipality.

Under section 209.6 (¢) of the Civil Service Law, when an employer is a fiscally eligible

municipality, the public arbitration panel must, first and foremost, consider ability to pay by

assessing a weightofseventy percent (70%) to a public employer's ability to pay. As previously

noted, the remainder ofthe criteria set forth shall consfitute an aggregate weightofthirty percent

(30%).

In addition, regarding the total cost of the two year arbitration award, the Panel must

recognize and take into account ins determination, the constraint, obligations and requirements

imposed by the real property tax cap pursuant to section three-c of the General Municipal Law

upon the public employer involved in the dispute before the panel. CSL § 209.6 (¢).

Despite the fact that there was no dispute that the City is a fiscally cligible municipality by

virtue of ts full valuepropertytax rate, the majority of the Panel failed to credibly analyze this

statutorily required factor in fashioning the Award. Award at pp. 18-19. Given this fact, the Panel

was obligated to find that the Citysa fiscally eligible municipality within the meaning of§209.6

(©). The Panel majority failed to properly analyze the City’s “ability to pay” pursuant to the

statutorily required 70%. The Award merely gives lip service to the statutory criteria without

requisite analysis.
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Had the majority of the Pancl heeded the statutory mandate the only conclusion it would

have been able to make is that the City does not have the ability to pay increases awarded. As the

record here indicates, the City is recovering from the impactofthe COVID-19 pandemic and is in

a limited cash position. There is no dispute that the City’s recurring expenses exceeded its

recurring revenue, and it is only through a large infusionofid from New York State that the City

is able to balance its budget. The raises awarded by the Panel Majority exacerbate that gap.

Similarly, although Commissioner stich never directly stated that the “City could not afford

raises” such statement was not necessary in that her testimony established that the City cannot

afford the raises that the majorityofthe Panel awards here. Commissioner Estrich testified that the

City had budgeted only 2% for the years at issue and thata retroactive award above that amount

would set the prior year budgets and current year budget out of balance. Nevertheless, the Pancl

‘majority determined, without any basis, tha the Cityof Buffalo had the ability to pay an Award

of 3.0% and 3.25% in base wage increases retroactively. These raises are not grounded in the

record, and they are excessive, especialyin light ofthe fact thatthe Panel is onlymakingan Award

on unit member wages and is not awarding any concession or offset to the City.

Further compounding the failure to properly feshion the Award is the Panel majority's

failure to analyze the real property tax cap’s constraints on the City's ability to pay. Not reaching.

the tax limit s nota basis for concluding theCityhasan bility to pay. See Prue . City ofSyracuse,

201 A.D.24 894, 894 (4th Dep't 1994) (reecting the assertion that a municipality necessarily had

the ability topaytheincreased wages sought unlessithasexhausted is constitutional taxing limit).

Additionally, blindly raising taxes without consideration fo the negative impact on commercial

and residential growth and development in the City is short sightedand faulty reasoning. Serious

consideration for the consequencesofraising taxes is not reflected in the Award,
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‘The Majority further improperly relies upon information outsideofthe record and outside

of the relevant time period. Specifically, the Award covers the two-year period from July 1, 2019

through June 30, 2021. In support of the Award, the Panel's majority states: “A final observation

by the Panel is that the wage increases awarded in this proceeding are justified by the significant ate

ofinflaton.” However,therateofinflation did not occur until afterthe wage proposals were made. In

improperlyciting this factor, the majority notes: “In a very real sense, the significant rate ofinflation,

though itdoes notdecreasethe cossof the City, reduces the valueofthe raises in avery real way to

the PBA members.” Awardat p. 25. The rise in inflationtha theMajority relies uponoccurredafter

June 30, 2021. Relying on market conditions outside of the relevant time periodof the Award is

inconsistent with the statutory criteria and prejudicial to the City. See generally Goldfinger v.

Lisker, 68 N.Y.2d 225, 231 (1986). If this logic were to be accepted (which it should not), the

Panel majority would alsoberequired to analyze the many years prior o the at issue time period

ofthe Award that did not involve significant inflation, which it id not.

Perhaps the most shocking portion of the Award is that the majority of the Panel has

determinedthat it is beter fit to determine where the City's limited funds should be deployed even

ifthe City has already budgeted money for certain other important needsofthe City. Specifically,

the Majority sates, “In making this finding, the Panel appreciates the ‘one shot” natureofthe ARP

‘monies, but also notes that the conceptof‘revenue replacement” permits theCityto placesomeARP

‘monies into its general fund.” Award at p. 23. This is perhaps the quintessential example of

imational logic,a it flips the “ability to pay” statutory criteria on is head. Ifthe Panel can simply

“rob Peter to pay Paul” out ofa municipality's budget the result would be that no municipality

would ever be found to have no “ability to pay” since the Panel could merely rearrange andor
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eliminate other budget items as it sees fit in order to fund the union's requested wages. In doing

50, the Majorityhas exceeded its statutory authority.

Here, the Panel's majority rejects what should be a common sense and non-controversial

financial planning strategy: applying “one shot” American Rescue Plan (“ARP”) monies to

reoccurring and perpetual PBA wage increases is bad policy. Instead, the majority Panel

unilaterally has determined that the non-reoccurring cash infusion into other much needed areas to

improve and benefit the City (e.g. addressing the systemic rootsofracial and economic disparities

as well asthe immediate symptomsofissues which are having an impact on the safety, health, and

livability of City neighborhoods), should be superseded and supplanted for PBA wage increases

that cannot be sustained aftr the ARP funding is exhausted. The Award wil unfortunately, and

unnecessarily, call into question the City's financial stability moving forward.

‘The testimony and documentary evidence presented at the hearing also demonstrates the

City is limited in its ability to pay a large financial award for the years in question. The City has

had to rely on state aid 0 balance ts budget and this id, as testified to by the City's Commissioner

of Administration, Finance, Policy and Urban Affair, is not guaraniced going forward. The

uncertaintyof these monies was not properly considered by the majority Panel.

“The Panel majority also clearly considered the restof the statutory criteria well above the

‘mandated 30% weight. In relation to the “hazards of employment” factor, the Pancl improperly

relies upon an event outsideofthe relevant time period that frankly does not illustrate dangers to

PBA members. Specifically, the Panel states “[tJhe Panel Chairman takes note ofthe recent attack

of innocent shoppers in Buffaloby aperpetratorarmed with an assault weapon and the immediate

and effective responseofthe Buffalo Police ina life-and-death situation thatsaw oneoftheir former

comrades counted among themurdered.”The event referenced by the Panel Chairman occurred on
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May 14, 2022, more than ten months beyond the Award’ time period, and afer the record was

closed. While the event is one of the most tragic events to have ever occurred in the Buffalo

‘community, thatdoesnot mean that it s relevant in fashioning this particular Award for the two-

year period from July 1, 2019 through June 30, 2021. That incident, if it is determined relative by

the Panel, is a consideration for the next compulsory interest arbitration panel. The Award in this

regard is grounded in emotion and not record facts.

“To be clear, the City acknowledges th fact tha thre s no question that the jobsofpolice

officers are hazardous, stressful and traumatic at times. The record shows that the City has

addressed many of these hazards through investment in equipment, technology and training. The

City takes very seriously the hazards involved in employment and understands that this must be

reflected in the PBA’s compensation. The City's actions do not overlook this factor. With that

said, there must be boundaries and some outer limit to what is relevant to the “hazards of

employment” factor It is clear from the Panel Chaiman’s reference (0 the events on May 14,

2022,that suchevent clouded his analysis and has resulted in inflated wag increases in the Award.

“This is inconsistent with th statute.

‘The Panel's majority also does not specify, as it must, which municipalities it actually

considered and what weight was provided to each of them. Instead, the Pane's majority merely

regurgitates a generic statement of what comparability is and in conclusory fashion determines

“{t]he Award on wages in this proceeding keeps the PBA members compensated at a competitive

rate and is consistent with the comparability factor.” Award at p. 25. Clearly the Award does not

properly analyze and consider thefactorof comparability.
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completely ignoring the record evidence on why any such award for wage increases should be
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