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OGC Has Reviewed

WARANTER FOH:  Assistant Fxscutive Qfficer, DD/P

AHBJECT T Destrvetion o Clandesting Services Jorrespondencs

e wWu have preceived vnur mmsorandurm of 7 August 1959 on tae
soove sublest in vhileh yvou agk nur opinion on the legal definiiion
Gi the term "recoards” as used in laws governing the msintensnce
ad disposal of Govermment documents and vrequest ouy guldsnce in lhe
aatter of practicel administiration in this field, in complience wit:
applicable lews, with respact o onerational fleld acorrespondenca,

2. e would like ta sar mt the outget that we are in general
aceord with the interpratation of hasie legal prineiples whiel is
supressed in yvour submission, This probles 1s largaly a mractical
ane and to B great extent rediuces iteelf to the hamdling of operational
corregpondence in 5 wmanner oompetihle with broad statutory objectives.

3. The bagle legal situmtion in the area of Faiersl records
penasement is well set forih in a recent Cabinet Paper (CP 59-53/,
dated 27 July 13%9) on the removal of papers of a "persousl-officisl”
nature by retiring executlves, s problem only indivectly related
%n the one at hend. We think i+ appropriaste Lo provide excerpts

Teom the papsr at this wointt

‘Govermeent owned documentsary waterial whichdoes not fall
within the definition of records may bhe disposed of under K.5. 38 1ol
{%e UsSaCy 22) whiecn provides In part:

Yo head ni each department i euthorized to presceribe
regulaiions, not incongistent with law, for. , .the cugtody,
us@, and preserveation o Lhe reeonrds, pepers and propert;

sypertalning to it,?

"Phuis statute, spparently enacted under the avtbority of
ihe Jongress to make rules and razulatinng respeciing the 'Properuvy
o1 the United States' (Constitution, Art, I.8ee. 3, Cl.2), sesas
o contfer adeguate avthority opon depariment heads o dlspose of
reanrds snd papers sppertaining to a departsent so long &8 such
dispogition is 'not ineemsigtont with law,' e.g., the Resords
Dispogal Acst, Executive Order 10801 or 1imtiations relating tn
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souiridential information, Accordingly, if mmterigl does rot
fall within the definition of 'rasnprds! contalned in the Records
Oisposal Act, as, for axauple, axtrs carbons or Dhotogtates of
woznrends, and is noi elassified or sonfidential rewoval B

he authorizred under R.5. 8161, Althoush the statute covers
anly the nine executive devartmerts enumerated in 5 U.8.0, 1,
W@ eourid have tended to vead prrallel powers into the atstiies
cwvernlyg the indevendent moencies,

Tiae definition of 'records' contained in the Resorde
Pispossl Act (hk U.B.0. 366) includes:

fs o . 81l booka, papers, meps, photographs, or other
documentsry saterials, ressrdless of phyeical fors or
characteristies, uade or received by any agency of the
United States Govermuent in pursunnce of Pederal Yawv or ir
connection with the transmctisn of publie business arl nre.
served or aporevprlate Tor presevvation by that sgency
25 1ts lezitimmte successor es svidence of the orgenizstion,
funetiens, policies, decisions, proceduras, opersticns,
or other activities of the fovermment nr bacause of the
informscional value of data eontained therein. Libraxr.
and musour materisl made or acauired and preserved solwsl-
Tor reference or axhinition pironses, extra coplas of
decuments preserved only for convenlence of refarencs, =g
ztoeks of publiecations and nf rocessed documents are not
included within the definition nf the wnrd "records” s
uBed in sections 360-3T74 and I76+380 ot this title.!

"Exirya carbon eopies mne photostats are not records undey
frds definition. PRurther, the definition confars some diseretinn
on agency hLeads to determine whether materisl comes under ft, and
‘he legislative history of the act indicates that some diseretion
wan in ‘aet intended. The dePinitinn reguires that twe conditiong
Hust e met. Flrst, it must be'mede ov received by any agency or
its legitimete successor as evidence nf the orzenisation, functior:,
policles, decisions, protedures, cperations, or other pctivities
ws the Goverrment or becsuse nf the inforsational valuve of date
contained therein.' Obwiously cases na exist In wihien it i
difflceult to determine whether any varticular doeument gho:id
be trested ag @ 'recnrd' in the 11t af thess requirements. . . ,

"Guidanoe B8S o the wannoy in whileh diseration is intendod
to be exercised is suppiied Lv the emphtasie placed in the Federal
Hecords Act (kb U.B.C. 2, et 8eg.) upon the making and preservat: -

D

of records for the purpose of dncunentin- policies, decisinne and
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woeRciad it e owdBy bo probesi s
Fis L&'z of »oth i Qoverneent sl perascus
Tesdad B a@ngy ssuivities. ceTiel neueseery JOr g

perosese 1 o bhe Wester & ‘Yrowwrds' and not be rewdead.

»
»
*
*

- wretaoh conforrsd uion departannt & &
hoaty with respeet Eher amaiﬁe&tm@z af’ metorisis as rocoris
At %aaa gﬁm*u 5 : e lzpertance of meiszaln
in s harde of Lbe Sovermsed 5%%&.& af Soveragesi ol vil
Howmvery ¥ s”w parpobe lo sffachuntad, LoWWeY FeSRIDS IS B o
Lremtaanl ol W§ Ble o OOR-THROVR &, Sheralyire, dubledt o
waing Temred hET Feie 8151 1Y otherwise proper.

-

Le Tupmite b the practiiesi probles of Clandestine iarvices
“peretioml Tinld oorrespondecter W Cind, siter cotsidsrells wamz .
we stoer type o aoomumiaat ion A0 the Govermmaent Whiioh f8 enwalooous
Lz ﬁms aut, nevelore, oo Erevious slateasnd of wirilag prlincipiss
whiel we oo congider sppilisedle, ot weking the ecapts ewprassed
m the Cabinat Paper, toether with ithose in warious stetssecis oo

the Gonmorel Sorvicss adniniatrstion, and applyis: thes %o the *:‘»‘fmts
s operatisnal fisld correspondencs, ve cose 10 be Jollowiag view,
ket we fruet ¥ill be adeguais aunidance lor those who meet sbaivnists
reeopds 6 1he Pield of ciandesiing operstinne,

Foo Fares o wdl, we coosider ‘record,” as weed in tie suvaluiss, 1o
#pply anly auonasnts vomtaining date nvt reeswrded olsoviers, 356
thergfere, Trare 13 0ot o He imeindsd in tods definitiow more inse ono
wr for orizinal) of @ docuasnt of any Socuaen) congideved viuel beosoas
1% gontaink portais dets, wnlel: dets ig iamovperated o doemsrigel e e~
arEs Pleilesd anciiey ey, & dodueeat Elon 18 coneldared
“asnyd” bocsuss L contuins & gives place of ol cmmads Yo ba fesnni”
whanevar that plecs of dats 15 lnecorpowatad InSo some obbher dogusant.

E

ra Cosoiily s YR Tnins Lol SpEwRtis sned fleld SUrraRpeatenc s,
s Sletlmaisbed Trves adsinistretive correspendente {(and, for osibar
TOREONG; CHLIGB}; v By and lavge 0 be evoeidered DOA-TRECSIH, For
syaple, & praject In Ulmel Yory BS 1t jwas Torwsid oo Rppraiel,
woradd certaluly b2 ceusliered vesord, Yot it would apgeee Ly flell
surrsspendanes trwpmitiliag dete in support of, or bewwing o9n, the
sompuletion of the preject, would ros e “resors” matevial sinpe Lz
Pital infersation contalined thorels 1z el forth and gonmeguentl
f;mmmﬁ En thw tasie project dogewni. Depeosy of the sature o)
el TETSaRE, G0d Lot by whioh e eotR sre osrrviad oot
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sod reported upon, the sroat ssjoriiy of operaiional TYield correspoySer
comsists alther of date whioh 16 incorporaiel intec SEMENEYy reporis T
gime the deialied reeomitings of da-to vay setivities wileh, were

1t ot for the distence imvelved, wouid in sy instanced oot évaa

be redoted oo wriiing. AL ibe very leest, 1t would sppesr ihel lie
aveat bSulk of this working level carreapondecce does DOt sabocy
inforsssion ¥.ioh nesd ba precarved fur the purpose of aneumenting
myiloies, dseisions, end sssevilel Lransectiionu.

7. Ezmeples ui types o operationsd Tleld eorrespondsoce wiich
we orusider swceptions to tae Jenermiisation whated in peoscyepn ©
{but not ihet 1n persgraph 3) sbove are those items which containg

{531 Inforsetios relsiing to covtrolled isdividuals {(rsaiia
frens LoivreRnis to etal? saplogoss) With respect o staLii,
besitn, Job periormence, {eaetlon, 8lé.3

{} Inforsetlou vhig: =y be useful as evidenoe of wvel
gy Wy itten oonlract:, comailowwce, or otoer obligmiions, wiabig
with reopoet fo individusis o7 orgbpiSstions}

{¢] Informmtics on otouwrrences in vemmetion with wiich
shore may be n Tuture clals by or exaiast the Goverrsent;

{£) Inforsation on the Glssclution of projects, ¢speciail;
G owmay boar on toldover ties with indivifuale or orgasizetioas
e marmaesent of vestizisl proJjoct sfimirs;

f m arr of mzm inmst with mgwrd e tae m@;ymmm
zgf _:ka wrpdecraft o lore of the dlandesihne Services.

He 4f course, the sbove ilst is adt o be conBleered &EiuEive.
Porsons scouatomsst $o dealing with opsraiionel dats wili rectynizse
others. In tds periicular Tield, vbat I8 “record” will i1n the iow.
ruan, for pracvical reusons, petiy cucu heve to be what Tasde parsons
congider vital ard #e iSantif-. Bal s plece of date Whieh 1 eonslasne
vital nesd only he preserved in O accessible docusent ia wruer 1o
conply with the law. Toe extest 0 viieh oCuwmenie wWuich arw "iiz::éa
rooord” wider the sbove prisgiples scould e retedesd ic 300 © iepss
congidevation and thersiore ot vitiin the movises of thls i?ifa‘ﬁ s
as wa undorstond it, within tho seope of your ingelry. e woudd, 20 o0d oe
e heppy o Sive our views on specilic mansgerisl probiess, mx o ax
avent, to be of suy further help o8 the logal sapects you amy dasiro.

25X1A

il oof Geversd Soutisel

o R
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ﬂimxbxmaa m Attached to Hemorsndum: Tor Assistant Executive

& /P, Res Destruction of Clandestine Services Correaspondunc.,

Oetober, 1553

25X1A | Y
- 1

25X1A oo | (1% October 1559)
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" - e —25XH A
" Mr. L. R. Houston, GC 0“‘”7’: /0
221 East Bldg. ¢ W’}AI Larry:
2.
- I'm dropping this in=o ~he
hopper and running. I shi:ll eall
3. you on my return from leave nt
the end of the month; I'd iile
very much to discuss this is&zuez SHIA
" with you directly.
5.
6.
7.
8.
9.
10.
n.
12,
13.
14,
15.
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T August 1959

MEMORANDUM FOR: General Counsel

SUBJECT: Destruction of CS Correspondence

l. In the fall of 1957 the Clandestine Services Records Committee,
through the Records Policy Officer appointed by the DD/P, took drastic
steps to rid the CS of valueless accumulations of paper. The authority
of individuels in this process, background required in evaluating paper,
and_the procedures to be used., were publighed., These matters are covered

25X1A in attached.

2. The CS Records Committee, at a recent meebing, requested that
ocur rules, standards and procedures be reviewed by your office for con-
sistency with legal provisions covering the dilsposal of records.

3. The Clendestine Services has two reasons to preserve selected
documentation, normally in distinect contexts and collections:

a. To fulfill the mission of the CS3;

b. To comply with Federal law governling the preservation of
essential records.

4, Ttems which need to be retrieveble to fulfill the mission of the

25X1A CS are described in || | Positive selection by competent person-
nel determines which 1Tems are to be retalned. Originsl copies of field
correspondence constitutes the great bulk of this collection. These
originsl copies are called "Record copies," which causes confusion. As
we read the law, virtually none of thies material is covered by the legsal
definition of the term "Records"” (Records Disposal Act of July 7, 1943).
The word "operstions” causes similar sementic trouble. Clearly the defi-
nition of this word as used in pertinent Federsl legisletion, and as used
in the CS, 1s not the same.

5. In sddition, a small guantity of papers document the work of the
CS in the sense of the legal definition of "Records,"” in that they need
to be "preserved ... as evidence of the organization, functions, policies,
decislons, procedures, operatlions or other activities of the Government ...
Materlsls under this hesding normally consilst of papers written at head-
quaerters, for the record, summarizing operational activity, seeking
approvael for it, budgeting for it, establishing T/Os, contracting for
services of individusels, ete.

#H

25X1A 6. |::| deals solely with field correspondence (and information

P T
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received from other agencles of the Government for which we have no records
responsibility in the legal sense) pertaining to the CS mission.

v T« In support of thils distinction between materials, we clte the
pamphlet "Disposition of Federsl Records' issued by the General Services
Administration as National Archives Publication No. 50-3, 1949. It states
inter alis: “The bulk of the records of most agencies are not those that
record its general management, the determinstion of its policies or its
internal administration, but rather those that record the specific indi-
vidual transsctions that make up its actual operations. These records not
only have the greatest bulk, but also present the most serious problems of
evalugtion. Normally most of the significant evidence relative to the
operations of an agency is relayed upwsrds through reports of a statisti-
cal or nerrative nature, through correspondence and memorsnds and other
summery records. It would seem, therefore, that the records of individual
transsctions sre seldom basically essentigl as evidence of policy, organi-
zation, function or procedure.”

8. Disposition of CS materlials which do come under the legal defini-
tion of the term "Records" is handled in compliesnce with Federal law,
except that the discretionary powers conferred upon the Director of CIA
in Public Law 253 and elsewhere clearly spply to them. We wish to draw
your attention to the fact that there 1s no question of destroying
materials of this type in violstion of the intent of Federal law. [ﬁhe
issue which has required clarification, and which the Records Committee
is asking you to review, is that of the proper spplication of the legal
term “Records" to the bulk of our field correspondénce. |

9., As Secretary of the Records Committee I am aveilable to members
of your office for consultation on this subject. Your edvice will be
gppreciated.

25X1A

Asst, Executive Officer, DD/P

L aAttachments:

26X1A 1
2 .

3
I

SLLRET
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