
                                                      

                                                               

                                               

                                                      

                                                              

                                                                 

                                                              

                                                          

                                                               

                                                              

                                                             

                                                             

                                                               

                                                              

                                                          

                                                                  

                                                             

                                                             

                                                               

                                                                 

                                                          

                                                         

                                                                  

                                                                  

                                                              

                                                               

                                                                 

                                                              

                                                              

                                                               

                                                               

                                                                 

                                                               

                        

.4 
t/,1a1 ~tun ot plan\ -~• 

Jp 
.u J'OU will re-11 1 I talked w1 th 7011 Ncentl7 abou, 

the •tter ot ■s-ed7 tel"llination of Nisun■ ot propert7 under 
the War Labor Dl■pute1 An and other nthol"i V• 

I haw aontel"Nd with npre-tati.'ftl ot the apnelN 
whiah an now holdin1 and openUn1 propen7 ao NiHd. TbeN 
acma•• are I War Depanaan,, la'1'7 Depal'talll\ 1 Interior Dapan-
111111t, '9trolen Adldn11vat1on tor war, and Otft• of DetmN 
Tnn■po:rt.ation. It i■ the n .. of all that \be plant■ and 
tam.11 Ue1 1t1ll N11dnin1 1n t.he po■N■aion ot th• OoftrnMnt 
■hould be '11med balk \o their ownen u ■peedl.17 a1 pa■ld.ble 
w1'11out nprd lo the que1Uon wbather produet1w etflalen07 
prnailln1 prior to tbe internptien of produotion wtd.ah 1-S 
to ttw ■-inn h■1 bNn re■toNd. 'ftle Wu and ••v Departaanu 
and the Fatrolea Adld.ni■tnt1.on are abou, to ate nob n.,.
•ndation to tb• Pnndent throap the Ott.I.ca of 1.,nome 
Stabilin\1.on or tbe Otftoe or war llobill ••ti.on and boonwnion. 
Aa JOU MJ know, a aontennce 11 ■aheduled to be held in tlla 
Ot.tloe ot the D!.nnor ot loonOllio Stabilisation at 11 A.II., 
.. dne■da71 Aup1t 22d to d11cm■1 anwr■ of poll• nlaUn1 to 
tel'llination ot the■• plant Minn■, and- the lnteN1tecl apnoie■ 
haft been .Nfla•■ted to haw \hair Npr9NDU'1ftl pNNnt. 

!he qmai•■ eonaemed report ttia,, with 1ft a•ptton■, 
they w\11.d like to N\um the pnpert7 imediately to the ownen. 
In ■- •••• howwr, 1 t would not be teaaibl• to do ., be•u■-
the ftnanoial oandi tion ot the owner■ 11 neh tbat p,eduaticm 
or openti<n would not be contin•d• Thi• 11 tl"H with N■pen 
to a naaber of coal lline■ tu• bJ tbe Seeretar;J ot tu Intel'ior 
under IDCN\tft Order lo. 9,'6 ot April 12, 194,, ad N'NNl 
mtor •m•r tnn■portaticm 179 ... tum b7 the DJ.notor ot 
the otn.• et n.ten■• TNnaportaUcm uder laaaUw Order lo. 
9462 ot Aucut 19, 1944. In ao■t of th•■• o-• the Oowrment 
bu had to adfffta tand■ tor the operatioa ot the ooapam.••• and 
then will be no old■ agl1n1, the Oowmant for ooapen■ation 
tor u■e ot the property. 



    

                                                          

                                                                 

                                                                

                     

                                           

                                               

 
                                                   

                                              

                                             

                                                   

                                                  

                                               

                         

                                                        

                                                               

                                                             

                                                                

                                                                

                                                             

                                                             

                                                               

                                                                       

                                                               

                                                                 

                                                              

                         

                                                        

                                                             

                                                                    

                                                                 

                                                             

                                                        

                                                                 

                                                               

                                                             

                                                                  

                                                                

                                                                  

                                                           

                                                                 

                                                            

'ftlel"e ue t..at.7-ftw la•Uw orden •lllll■r whl* ■■l•r■ 
IIOlr O'Q.WUDdta1 WN Md■ • all IMt tour ■I' ftw of th•N ONeN 
anla1n the tolloll1111 tenlaaticm pro..S.alon or • ,-.c,9i ■len nb
■'81'1.■111 ta·-· 

/0 •'9■N■■lon, eontrol, and oparation et aq 
plant. or tullit,, or pan tbeNOt, t.et• --• 
tilt■ ol:r, llhall be tel'lda•W:t tm !eOl'WUl"J' 

7 
of,.... or othel' ■.tst.n1 efft.• • wit.Id.a als\7 
daya a r he detendn■a tut. Pf9•nt.w 
etftd•BQ' of V. pl•t, fa.S.llt.7, ... ,an \henof 
1111natltn1 prior t.o Illa m■Un1 intel'l'Uptlon■ et 
p,onet.ton Nhl"Nd to ln tM Neltal■ of tld.■ 
erder tla8 been rnteNd.• 

The war Labw Dl■patee Aet., undar wtdell •n of ,11e H'-■ 
■t■nclln1 1et11Ve■ .... ..._, :s:--o"fidee Iba\ plat■, ew., ~ 
parnan\ thereto 8bal.1 lie Ntun1ed to the 01111en tmNOf ••• 
aoon U PNni•bl•, bd in DO ■Wilt. MN \ban ■ia\7 .. ,_ after 
Ula n■toration of Illa pntdaotlw ■fflelenq thanef psewaill111 
prier te the lalrtaa ,e1N■don UlaNOt•• ll•• Ille l:aeatiw 
•rdere .to •'• u a nle, prnide that. lend.nallon ehall lie 
Mda u 1een •• pnnt.oable, ,., Hl.7 •poa ... toNllDII ot pn
d11nlw etft•••• ll 11 qa■■Uon•bl• whet.bar V. 111Jlnn1 otft•n 
MW ntllo.-!'7 al ta. pNNftt \1ae to Ntula the p1•'8 to U. 
nnen ul••• lb■J' ean .u■ a t1nan1 hi pl'Oftnlw etf11len97 
ha■ bea NAOINe t aden\and Utat. •• a ftJMH.n1 •111.d 11ie 
•• ln onl.7 • ,_ ..... 

·I tlllnk • ■peadJ aoluUoa of tM •'•• ■-1• Ila ,._. 
ln Ule l•■-• ot • order bT Iba PNddal atllorJ.aln1 U.. 
•1111■1 otft ..... lo lel'lliut.e the NlSllN■ ... MOD •• prantaable.• 
flit• wal.d • tn a■oel'dan• WS.tb Ulla War Lal»r D1-,.te1 An ..._ 
at.ala praetl-.117 all et t.11• nutancH.ng ■ei■un■ wn ..... 

I haw ba, pnpued Md attaeb tor 1"• -■1d1Ntlon a 
dNft et a ..-.poNd laoutt.w el"'llar whllb, I t.hlnk, wald pnml 
a IP■ed1' lend.naltm ot Ni■--■ a■ .. ■ind ... Ille --el•■ eon
oerned. I -p■t, lt ~• ■gr■e tbal nllh • eNtlr abe'lll. be 
1■nN, t.hal tile •tter w bl'911slll to the attat.ton ef Iha t'ttft• 
ot •ar .. biUsaUcm and •ac,nwrd011 ad * Otft.• of loc,neate 
S\ulllsation and a 09'7 of ttl8 propo■N ..... fun1.llaN Illa , •• 
their ••nderaU•• Sl•• • oN■r ot t.M■ kind •ul• aot. 
ol"Cllnal'll7 ortpaaw 1n the ».put■1nl et JII■"-•• ht 1R _. ot 
the otft. •• _,s.ed, t.M prope..S odff ■111na1• • toNlll~ 
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pn■enW bJ lbe dlreetor of on• of tho• offl•• thl'cn1@1a Iba 
lal'NU of \la ludcet an' tld.e llapanaaa,. 

!he • ..,,. Dlpartllen\ ha■ lndl•t.-d th•I t.eN1nat1on of tbNe of the pl.at■ wblatl lt now bold■ 1• • •twr of oon■1derabl• ul'l•u11. and u abcw 1ndlaated 1 tbl other apnoie■ an•n•d deaire ntllo1'1ty tor ■s-ed7 wnd.natlan. ,.l"lliapa ,-a •ald lt.a to lake W.■ •tt•r up w1 th Ill". IIQUI' o• Ill'. Da'fl■, 
11G if JOU pNfer ti.al I dG ao I llbolll.d be 11 .. te ti■••• U.. •tter nth tblll. 
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1/De-ber 12, 1945 

, , 4 IIIIKJHIIDU~ IIOR MR. DOJlll,D o;,or, 
YEDCUTIVI ASSISTANT '10 TRE AT'fflmll!' i'=;i'■•• .. 

l
l ! Re I Cla1M ari ■ing out ot the lo■a of o damage to 7 / propert7 depo■it.ed b7 alien enemi with thited 

/ Statea lla.r■hal■• . - / _ 
----1-, --. --- 7 

~ 

Thi• i■ in re■ponee to 70ur •morandua ot lowmber 29, 
ngee■ted b7 ltl". Andretta•• memorandum to the Attome7 General 
ot lfovember 28, in which ;you nque■ted that I haw dratted (1) 
what.Yer in■trument■ that might be neoe■■ary to etteot the 
retum ot propert7 depo■i ted bJ alien an•i•• with tJn1 ted 
State■ Marebal■ under the regulation■ ot the A.ttome7 General 
gowrning thi■ matter, and (2) whatenr legi■lation that m.1ht 
be neae■■aey to handle olai11■ &rilling out ot the lo•• ot or 
damage to web propert7. 

A• 70u know, the Pre■ident aigned a prooluaation on 
December 7 (lo. 2674, J'ed. Reg. ot December 12, 1945), re~king 
the regulation ■ relating to the po■ee■sion ot prohibl ted article■ 
b7 and the trawl or alien enemie■ , pre■C!"ibed b::, proclamation■ 
ot the PN■ident. In oonaonance with the re-.ooation ot suah 
regulation■ by' the PN■ident, the Attomey Oeneral on Daoember 10, 
i■aued an order 1Tf0ldng the regulation■ ot the Attomey Oen•nl 
ot 1'11bruary ,, 1942, a■ anitmded, oontl"olling traftl- and other 
conduct of aliena ot enemy nationalitie•• On the ■a• dQ' the 
Attome;y General alao iseued another order (Circular Jlfo. 3589, 
Supplement lfo. 27) which 1■ bein1 ■ent to all United State■ 
Attome7■ ant1 United State■ Mar■hal■ which gift■ notice or the 
said re-.ocatim ■ made by- the Prellident and t1le Attome7 General, 
and pro'ri.de■ 1 

/Q •Prohibited article■ that haw been depolli tad 
w1 th tmi ted State■ Mar■hal■ in oomplianae w1 th the 
Attomey Oeneral•s regulation■ ■hould now be returned 

,_,,,,-) to their alien enemy owner■• The thited State■ 
Uarahal■ are authorised to retum to e'Ney alien 
enem;y hi■ depo■ited artiale ■ upon deliwr;y ot hi• 

/ 
original reaeipt thereof and bi■ proper idmtifioa
tion. Where the original reoeipt 11 loat or the 
propert7 cannot be located, the pro"fi ■ion■ ot 
Dircular lfo. 3640, Suppl ... nt No. 4, dated April 27, 
19451 ahould be tolland.• 



   

                                                         

                                                             

                                             

                                                            

                                                                   

                                                                

                                                              

                                                                

                                                                  

                                                                   

                                                                

                                                                

                                                                

                                   

• 
In n.n of the prcni■iona of thi1 order, no other in■tra-

11111ta an n•••••l"Y in the etfe.otuation of the return of the 
prop11rty now in the -auetod)r ot tblt •rahala. 

With n■peot to the •tteP of claiu ar1a1ng out of lou ot 
or d-ge to property depo■i ted w1 th the •nhal• punuant to the 
Attorney- Gtlneral•• regulation■, lt occnu'8 to • that ■ince such 
al.aiu 11111 be handled adminiatrati wly b7 the lmini■trati,.. 
Ditteion and litigation with re■pec:t thereto will be handled by 
the Cl•i• D!.Yi ■ion, ,ou 111:ight wt.ah to haw the q\le■tion ot ne••
•ar,- or appropriate legialatton oon■idered b7 th••• tll0 dl~■iona, 
in collaboration with th• legi ■latiw unit of the office of The 
.ust■tant te the Attol'Dlf7 General. If• hc>'wnl", you deain that 
I ~ ahead "'1th the dratting of appropriate leglalation at thi■ 
Junetun, I ahall be glad to do eo. 



 

       

               

                                  

     

        

     

 

  

  

 

                                    

                                                     

                                                        

                                            

                  

 

   

                                 

                                                   

                                                          

                                                                   

                                                                    

                                                     

                                                                    

                                                                  

                                                                   

                                                                    

                                                             

                                                  

                 
 

                              

                                        

                                                

                                                      

         

  

✓ 1' I I l il~ I /4 _,1111 a, IIOIITn.:t'IDll, 

7
J'1111Dl'Uc:tl rl THI 1Wt AID CP TIS -,-,-,1 

~~ 1/<j1s ----· ~----•--

/c_,,.,Giolft M79 t.a~ 'fi• la a ao•~•' or •••• .-lftll• 
.. r.... »14 ~ AKj,UM 1M ~ aail '8 • 

•~ [aa1N1111,Jtaa1t.o••t.nearllDBdlU.•1 ... 
-- • -,- ■.,-1 ••• l■ t.M •1Me of IIUll-
lli, t ..... • --b/.3/ 

t-om wllb ,a. ~r•u-..._ 

· I , , 

IWietaaoe et aallou■~· la ••' Ula ■lalt.1-' el Md.a •••• 

1a i\ inlellll A \o HIWS._. \be 1111\ .. el I• i:llllllll ... 1■ -·• 

I• GWM."111a111111111 in~ --- of 0011111 ■ •t •1 ....... , .. 

•Pll!J t.be •NH ten• ol \be aaS.• 111 la. d■l■n■■ 96 lta •• .. •••I 

,pt-.lftlM. 11110 1111■ d&anMiall \he naua ef anal .. Sa 11&,Ja Ull8 

.--, u....., 1dl1 be Iba■ •II. wnnbar t.M.• ... ,1:/ llallll famnJ~ 

a....s • c....,... • ,ron.s 1.r, w 0aa1ni~3/-. ... ,.. .. 

19 11a ..., , ■ldoM to ....,f I .., 11 •'•••• -•..-, a -. • ,_,/_ 

u__. ... •t 1.h••• ...U.ttlum ot mntac •••• it. u jlrQa■ •III 1e -

p.i.n Mia ft8pa llr wtwaa \be •"-• ,., ... ,. a .... u. el,.. ... 

and\h•..,_11,..,.ll'whlu;,--■ -,bel'•■•••■d. ,,---, 

: ~-IMl• J( !!!"::M '1111 

A1t.ra■111111 ..,. ..,. bit.ft la ...._. 111 u. 

ill■■, •~ ii C1Dee no\ and Wllh '8alll 

at •"-1 __. •ans.I ...., a ft 1111\S.aaa l• fe.JJ,rs8' 19 ,..,_ 

I \_,. 
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or war wsaioil am-ia oe die-iWlg:uS.ehecl 'bot.ll fer .t,a----.W,nal,. Md 

nauuoal ~- ThOH pl••• are t;• oeaaw..n ot bDin&.U."-•• 

Ol'dwd b)t tJut lfll;F. V1•et:I tti lh~r tor j)\rpCNt88 ot ·--~ coa

■\J!UC\a.OQ ar for 1\11 l:i■111r1.ng on t.no auulM ot OOlllttlw~Ollll. pelMd 

Dy t.hai i\"eltl.dmt. GI' t!w C~•, dllOfl ot ~ OOl11UNl't1,nlftl. p1'1111f 

ot w&r lMf.lf 1w ••P.......-. upeota. 

f'r,.JQ t.h• 1lti'tUII <it _,. t;b \Mt ot )lGUCOe ftltJ f'~ ~-- & ~ 

,U.tiOb of L'Mt. 1 -l!J tllll ooncl\Ja!I.OD of ail1""'7 ~-.,,; 

T-lMI dat.1.not.1.on bewoc:m. • -oei.Mt.i.on or i.oatf..U.M.• ~he" 

tel'll1a&t;ion oi:. tbe 1tV wu not. aout. durlfli t-hl t.:.r..\ l'orW •• &noe 1,j' 
Onl1 • t .. •&n!M ·--~ ..... or tht.t p,anod Ulld t.i• WON .,_td.Jltl••' 

t.he othii:lr iWllCl, a mirtllbw ot cw-Hnt. at.at.u-we pfOYiclli that; -tblf1' aba'll 

t.•l"la1-n11-. Ot~ aut.honae Ai• alWJ"llAUft AlltiC>ldUl-ld D7 .__. .... 
I I 

rfl80llAton ct •ne Ce>nt:N&lf~~ A nwber -,..011¥ m Md1• el 
i 



                                        

                                                         

                                                                

                                                                

                                                         

                                                                 

                                         

                                                                    

                                                          

                                                     

                          

    

_. ■•1r la Ill• .. .._. ,-&Uilil 11111 .._ ••••a--■ Ill a.. 

11111 -e al ■ll!taU. • a .. ._.la .. ■ ... , ....... • IIIIA ... -•n 

..., • ■rlM-. D ll Xdt•---- Wllllhll' a I 7£ --~-

■ am« .... el ~ ■llall • ~ll&rl .... JI I SF L 

'81 II ••• 1111■ •••••••••• , •■-911Nl■■I -■■1■11■■ .......... -

.... ■111111- .... - I 118M• nlult Iii •--0 7 A I■ ill ■ 

1 ·ats1atn9 ••• ~ p:a ... .a ta 1M ,a· 115 al III as . • ... __ ,..,,,. • .J,.u I 
I 
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............... 111 ..................... ..... 

lD Ii■ •--■- DI 111111111 a d■U1r111b1■ 1& ■1t; • ••url •cJJ •• ID lallll .. 

■U.. .a.s ••• el t111■ tan. A\-.••• lillil_l, u ••MIMI a 
--' •-r.·r-- \bit ... ,._aau.t, el ... lu.1111 111M ...Ull•• 
_,. ,, ,,., 

A WJ .., 1111 ..-lala 1M •••''-• or • 11,iu.. _, .._ 

alt• la ,_llaU. of I C >• af 81da ........ - ... ., -•

Ria•• D .. ..._ NW - '- Allaftlll' II IMll1 _. Galllalllll■ ttalt 

mlnn 1,Ultb£ - \enllDIIW bi, lqlaJa1t.aa. --- •-- _. Ill■~ 
' lla'la •at•II lllllll1 _..111111111 • .__._ -. _ ............. --- • 

. . 
ill tu.1 •tl■■I ml 111 •Ml• .._ ilt tillN ...... -.-.ill• o, • • . - • 

rhU YS.• M lo M• ,-u,a .« UIII t.e... •■•■■II• e6 hl■IIIIM■■1 • 

••-■ et U.. •~ IIUlll'll••II •• el t.1111 M•1 ll •.W 

..-. 11.,._IAt te ••Ula.._ ..... -U.11 ........... ID Ila• 

....... 11J • ,._U■llll rw U. • ....., at laql• aati• ••- .. ._. 

1, •• , ...... , .. -.,- ................ al ..... -.... , ............ • 

--' •Aat.••• u u. .... ..._ ot 11aeu.u,111e a. __ .. .,,.,,,,

.-.. an.,~ lapalaaU. ._ .._ -■--. Cf C4 W 
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•''"''•• ta111•"'•/•1 wr"" - - J../ n - -,u.1 1a •~ 

'f I - ......,1.1 .. _A 
• --~ - sr■-., II• .. ,,, •• wi,-, ..... -. L'~ 

- te Illa_,. 11::.Jf.- llalol - r-1 rli I A ...r-"/al -

M ■1■1■■1 Ilda ■v a •• Ullal ....... 11111 .. .. .. 
• .J•■lft•· -~ •• _... 111111■ el u ... 

I 
0. 'JI U111• 11 ~~- tLH •.nNd~. lll!e .,._.....,_ I■ 

liil-■lbll I■ I»■ All el -, ti, 1,U 1 ••s•et• Ill■ fll • j al 

._ ..... _... Ula 1--■■I •■■f"/~• OP ■ ■■II • C .. 7 7 ■ 
Ill.._, IL•• In Illa lll■lat.tllJ' fll ••••••--•• ■-- ,-&■-I .C •la 

Ulla 1--■■■ • •• >• 111 lPJl 1 .. , Ult _. ... •- u • ..._ 

,._ Pa nit ••• ••••-•' - --• • .. al IMIJI I I I tM • s&al 

u. ■1111111 pill.■MM .-. dt.nw at •••11.111 ia lfj•• •., •s ••• U. 

ltll, •11&• hll1' :II 11111 •illa el 411lat&u.l ■111&1■ 1111 II■ . P1F SUI • 

... a.A:-IJII ot lb• pn111d. _. ■1111 ~-■ Ila ■alll 111111■ ._. 

■ialil.• 911 la tfUMM~ Ua■ 111M ~ ■bl.all ...U. .. JI■ 81111111 
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t/ 
, MEMORANDUM FOR MR. JOHN F.DGAR HOOVER 

1 / DIRECT Of,, FEDERAL BUREAU OF INVESTIOA TION 

Re: Duties and responsibilities of the FBI, as affected 
/ by .Proc:la.mati()n of Cessation of Ho■tilitie ■• 

l refer to your memorandum dated December 31, 1946, on the 
above -mentioned subject. 

l attach hereto a list, compiled in this D~partment and dis
tributed by the White House, of atatutes affected by the .President'& 
proch,mation of December 31, 1946, entitled 06Ceasatlon of HoatUi. 
ties of World War 11." l believe that item■ 1, 19, 25, 28, 44, e.nd 
f 7 in the list are of particular illte:rest to the Bureau. 

I also attach a copy of the Presiuent' 11 statement in which he 
indicate~ that the states of war and of natiunAl emergi<?ncy still con. 
tinue. 

If I ca.n be of further a .. ;istance on this s1.2bject, pleas~ let me 
kuow. 

/ Attorney Gene:ral 

a C 
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Peyton Ford, Acting The Assistant to the L/ December 3, 1947 
i Attorney General, 1 

George T Washington, Assistant Solicitor General . .,,, 

l ' German specialists and scientists in the United States under the 
protective custody of the Joint Intelligence Objectives Agency 

The attached proposed letter to the Director of the Joint Intelligence 
Objectives Agency, Joint Chiefs of Staff, requests from that agency certain 
information requested from the Department by the Director of the Federal 
Bureau of Investigation in his memoranda of November 6 and ZO, 1947, and 
forwards to the agency the memorandum dated November 6, 1947, which 
contains information concerning certain of the German scientists in the 
United States in the custody of the Army. 

The Director desires certain further information concerning lists 
of the names of German scientists and their dependents presently in the 
United States in order to identify information concerning such persons 
which may be contained in the files of the Federal Bureau of Investigation. 
Although such persons a.re completely in the custody and control of the 
Armed Service Departments, it is apparently the view of Director Hoover, 
as it has consistently been the view of this Department, that in the interest 
of the internal security of this country the identity of the persons brought 
into the United States under this program of the Armed Service Departments 
should be fully disclosed to the FBI, so that it may check such persons with 
information contained in its security files. 

The Director also has suggested that the Joint Intelligence Objectives 
Agency submit the names of German scientists and specialists to the Bureau 
before they are brought to the United States in order more adequately to in
sure the internal security of this country, for which, as the Director properly 
states, the Bureau is primarily responsible. This suggestion of the Director 
forms the basis of a request contained in the attached proposed letter. The 
Joint Intelligence Objectives Agency has advised that its procurement program 
with respect to foreign scientists terminated on September 30, 1947, and 
that only a few scientists who had been delayed would be imported into the 
United States thereafter 

The memorandum of the Director of the Federal Bureau of Investisation 
dated November 6, 194 7, which is intended for enclosure with the proposed 
letter contains adverse information from FBI files concerning certain of the 
German scientists presently in the United States in the custody of the Army. 
It appears proper in the discharge of the responsibility of the Depart.ment 
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with respect to the general internal security of the United States that it 
furniah such information to the agency which, •inc• it hold• the peraons 
involved in military custody, has assumed the responsibility with respect 
to the internal seclll'ity of the country as it is affected by such persons, 
The Joint Intelligence Objectives Agency is advised in the attached pro
posed letter that the information contained in the memorandum of the 
Federal Bureau of Investigation is confidential. 

/,/ •• 

/ George T Wa&hingto:'ral ) 
/ Aosistant Solicitor Gen~ 



          

  
 

            

                                      

 

                                                 

                 

                                                               

               

                                                                      

                                                                          

                                                                          

                                                                          

                                                                        

                                                                    

                                                                           

                              

                                                                     

                                                                          

                                                                            

                                                                        

                                                                    

                                                                         

                                                 

                                                                  

                                                                    

                                                                          

                                                                      

                                                                          

                                                                        

                                                                       

                                                                           

                                                                      

                                                               

                                              

           

/ L/Peytoo :Ford, l 
/The .Assistent to the Attorney General 

[ George T. Washington, Assistant Solicitor General 

February 10, 1946 

German scientist orogram of the armed service departaente. i -
h.,. 

Vii th reference to our ::,r-:;vious cor!'0spor..c.l0nce concerni.!lg th~ above
mentioned progra1ri, I now forward for your consideration ~nd d::n'.:.ture, 
if you ap~,rov13, a proposed r:O!n.Orr.nd1.m to the Conmiasioner of Imrji 6T&.tion and Naturalization wherein you stets th~ concluoion that the iroz:igretion 
into the United. States for p~rmf3.n~nt residence of HEINZ EU'GENE SCHMITT, one of the German scientists involved in this program, would :iot b~ 
prejudicial to -;be interests of the United Stat.es with r1;spect to internal 
security or nation~l security. 

The memora.'lduill to the Comnij ssioner of Immigration and Ne.ture.li.ZF,tion also forw,2.rd:s certain docu::n.~!1.ts rehting to RBIHZ 7:UGENE SCHMITT, for use ·oy the I.11.,,dgration and lfa.turi:1.ization Service for ccnductirig pre-e:x.!'l,mina.u1on of t,he s.lien. The memorandum is transmitted pursuant to prooed1}.res developed in conferences betwe~n the Office of The .Assi.stc.nt to the Attorney G9Ileral, my office, the Irunigration and Naturalization Service, and other interested agencies of the Governuent. 

I believe that the several questions of law which had b$·=m raised with relation to asp~cts of this program have now be9n resolved. It 
appears thr,.t 'the only functions of the Depa:i.•ti;,.~nt her~c:.ft~r 'n1. th respect to this matter will be the tr~smission to the FBI of requests for in
vestigation of persons proposed for ima:igration, the re, .. eipt r .. nd. consideration of investigative reports, and a determ:L11ation as to whether the i1.J:Uigration of a given person would be p:l:'ejud.icial to th.'9 interests of 
the United States ·.dth respect to internal security or national security. Consequently, I £lln asking Jtt,. Lazowska, of the steff of 4y office, to 
o all ma.t<Jrial relating to this program to llr. Underhill of your 

I trust this meets rith your approval. 

At tacbJucnta 
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L/ • Watson B. l!iller, February 10, 1948 
/Commissioner of Immigration and Naturalj_zation Service 

. Peyton Ford, The Assistant to the Attorney Gemiral 

Germa.11 sci!'m:tis'I; prof,raJ!l of the ar:ned service 1~partments. 
' /Immigration of HEINZ EUGENE SCHMITT. 

There a.re atu.ched hereto (1) a dossier concerninr: the above na.med 
oubject received from the Joint Intelligence Objectives Agency of the 
Joint Chiefs of Staff, (2) a certificate from the S~cr~tary of th~ Air 
Force to the Attorne-1 General dated D~oember 8, 1947, relating to the 
subject, 1:md (3) a ~e:m.orr,:mdum from. the Director o:f' the Fed'9rel Durea.u of 
Investigation &ddressed tom~ under date of December 22, 1947t enclosing 
copies of thr~e reports concernina the subject. f\ ; 

The Joint Intelligence Objectives Ageno:;r ha.a r~com..:r:iended the immi
gration of this subject to the United States for p~rme.n~nt residence. 

The dossier relating to this subject (which is attached) indicates 
the follonne facts: 

/ Born N.:,vember 26, 1909, Pfor,heim, Ger.na.ny. r Ci tizenshio German • 
. O Lived Stuttgart, Desseu, Korntul from 193.3 until 1 colid..n& to th.is country Nov€mber 16, 1945. 

Educated Germany. 
/ 6 Jlembership in following professional societies, 

I 
"1942-194. 5 Lilienth~l Society for Aerona:utics, 
member, attending meetings. 1937~1945 Soci9ty 
of c~rman Engineers, member, attending ra'3etinge." 

/( Occupation Resez.rch and development engine€r for 
jet-propulsion. Worked as chief of research and 

~ d~velopment section for jet-propulsion for Junkers 

I
I Works, Dessau, 1939-1945; Independent Research 

:&1gineer with R9sea.rch Institute for Automotive 
uid Aircraft Engines, Stuttgart, 19.3E'r-1939; Ci:rloaf 
of designing office for light-weight construction 

I RM 7,000, Zorges and Co,, Stuttgart, 19J7-19J8; 
\Ii• Design and test engineer, Research Institute, 

; 1935-1937. 
' l, Military Service - none. 

(b ?> ;LYJ. Political Orpmiza.tionst "Df.F ( ~rman 
Labor Organization) paying member, no position, 

/ 
no activities 19.37-1945 .. nsv (Pu.blic Welfare 
OrGani.zation) paying n1eaber, no position, no 
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I ac-t,ivitiee. 19.3e.,.1945. :r,LB (Civilian Air Def1;rise 
Orcf.llliu.tion) Cor.,pulsor.r ~'2lmbership 1939-1945. 
DLV (Germnn Civilian A-v-iation Sport Club) 193.3-1936.n 

~ ru en $.~te_~ tht:i.t A.I'! he was an employee, h.e had to be a 
mc;r:iber o:· t.he DAI' and as ~ citizen a m9m.ber o:f the 
NSV; for professiom,l reasons he joined the VDI and 
the "L1111enthal-Ge~ellschaft," he did not pa.rtiei
:?At~ in an~r political acthrities; and that he Wc.S not 
n member cf the NSDPJ>. 

/ mmus Security Roport sic;ned July 10, 1947, by C. F. 
:Fri tzscha, Col., GSC states: "Based on available 

, records. subject mi.s not a war cri1tlnal, W!.'.s not an 

/ 

ardent Na. zi, e..nd in the opinion of the uili tary 
Governor, is n~t likely to b9cone a security thrent 
to the Unit9d States. 

The Secretr,r~r .,f the Atr Po:::-c~ in his C€rt:!.fica:i;e of Dec0·1ber 8, 1947, 
relating to this m,.bjoct ( ~1~0 enclosed), :r·•'c •mm~nde h1m, ·.rith two others, 
for immigre.tion into th'!) United States, and states that t?!e u-tllisation of 
the ser✓ice of th~ subject end his further pr'¼el'?nce here es ,,m immigrant are 
considBreti to be in the interest of nr..t:tom.l s<Seurity. 'l'hf.' Secr9te..ry fur
ther stat.es as follows: 

I 

/ "* -r:· -w-It ic believed, btis-ed on a. careful study 
and review of all the in.foi~tion av·eil,i.Jle, inclucU.ng 
a rgco~d of his a.ctuol ,,-ork_, -:;onduct, and attitude 
while in thia country for a period of no·~ less tl1c'l!l 
six (t.,) months, that nona wiJ.l b~corr:e a security threat 
to the United States. 

I v 11The entry of each i3 considered highly desi:::-eble 
in the national interest and is not tlc~'med to be pre.i-

i udicial to the interesta of the United States. further, 
it is considered that failure to i~grate each would 
be to the detriment of the national interest." 

The above-mentioned dossier and certificate were made available by 
1;iy office to the Federe.l Buree.•J. of J:r,vestige.tion ~•.!1d it 1ms r~quested that 
the Bureau conduct a thorough investigation of the subject, with particular 
emphasis on the int~rnal SBC'.:ri ty aspects of his immigration into the 
United States for p~l'.'ma...llent residence. In hi.s memorandlllll of December 22, 
19/+7, transmitting the report of Specis.l Agent Frs.ncis J. McCarthy, Jr., 
dated November 261 1947, at Boston, liassachusetts, the report of Special 
Ag,mt Lawrence L. Phipps, dn.tod DeC-9lilber 11, 1947, at Cincilmati, Ohio, 
and the report of Special Agent John T. Kerler, dated December 11, 1947, 
at &n Antonio, 'fr,.xae, the Director of the FBI advised me that the investi
gation was conpleted and no further 1_riqulry would be made by the Bureuu 
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concerning SCHICtft. !he memorandum and reports are encloted herewith. 
The reports indicate that b~cause of the fortitude end ooo!)fJration of 
the subject, German scientific data relating to jet engine development 
came into possession of United States military authorities rather than 
RuHiana, and that the subject did thi11 in the face of death at the 
hands of Germans or Russians and without &ny promise of reward from 
the Americans; that the subject is not considered likely to become a 
security threat to the United States; that no derogatory information 
concerning this subject was d€,-veloped in the course of the inv~stiga
tion of "hlle FBI; and that persons 1:ntarrogated aonoerning this matter 
considered that the subject would make an excellent American citizen 
and recommended that the subject be granted an immigration visa. 

I have examined the· oaee of this subject in the light of the immi
gration reguhtion■, particularly sections 175.52 and 175.;3 of Title g 
of the Code of Federal Regulation.a, and have reached the conclusion that 
the admission of this alien, under all the facts, would not be prejudicial 
to the interests of the United Ste.tea nth r<aspect to internal security 
or national seourity. 
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~)ower ~f the ?re d~•n t t-~.· r.cmd <11iaeria-!'-a 

\j I tN-..01):> to tltales\ino 
,-

. l, • 

•to tht'l'~• JJ<';h,.ci$« ADd tel"l':i tori,.,, wt',iN, "p , cr-ns• ue.fhte 

13'' t,..11 'la\u •·ii-1" h;,vo c•~$e,1 t,,:1 be u.n .. er· t ··t- .-;...v"re1g»ty 01 the 

,,1.rii.tei ~ht,c~, for-.erl:, g•Ji~,e11H1t'. thel'."l ... ~hiot, u•e inhH1it.•d b,1 

r,.01::1l•.15 rt~t. :tet •blo to rt""-~r:i ~:iy t~es••ltr•• un~er t ~ . ""r,.,,__ 

ci.u, C!Ot;d1t1on1~ . .>:1' th• .-oden, ·-~r.H, t'\er• b,/!! . f'•.111.~ th• 

V't'i::rni~l• that t!:i• iil•ll-19e1r.ii l.'-.n<i dn~lor.aent of :'.'UC!t ;eo;,l•• 

f'.?na " ••ore ... t..r,u\ ,,r e1Y1l1e~\1on .utd t.i:\:1'1.\ ne•rr-U,1•~ /."or tt,• 

r.,tu•:rc.r,H=c• or r;ni~ t.rurt 1,hould b.• eebodied tn th.h C~•n.i>.nt.. 

11'lhe beat. ••th,od of g1•1a~ ~~rctet1.o,z,l iaffact t<.? t:"ih 9r1n-

,:-1r,le it. t.hl't t;ie tutelag(, '.'.Ir _:1ocp! •~ ~ tu, et:tr•eted 

to t.Jci,.,,neM ne T.ion 5 who bf ·reci o~n .r t.h.-i.,. Nt1mn•c••• t"-•1r e;tr

,>C!;r1•1ie• c,T 'L-10.ir g•ogr,. obie- l !:O • l t 1,'l~ . t11·1:1 b•st 

t,hi~i nw;,o:u,1b1lH,1, "nc ~ho lir• wtlll:n"' t~ ·• it• ~,sc tart 

th6a tu\.ttli,if1w l'lh'-'U.ld a• u•;-cit,Qd by tht1111 .n.~ ...-0 nd,d•,,,rle• ttn ~e

bt1 lt r) f' t!:~• !At.:.,ue. 

*'nie eh•rt.iei•x- :::,! 'ti',• ;.;1;,nd•te ~,!ctt diff1tr or.e01:,r·,.Hn" t.o \he 

ttk~• ,:.r tho d•vit7.01'ftti,flt of thf'I :·••~1,1~, the €:~Ot,;;l",lphicr-1 1-1.tu~

tioa '"}f t.,.·terr1tory, H,■ e~c,1l~td11 c~nd1.tinr. tt.·! .,t,he,r 

l u· ni:r('u11t-t..,.nca1t. 

•Cetta.in coawnHt.6 t'on•rl1 t>e,or.~bp to t:-:e 1'Jr1ti1a 

.::~p1N h••• 1"9t'Ohttd ~ t"t~g• :,f daY,,,;lo~rd, ttll•r!I t "'ft H ui•

tMce "'• 1"".!t.t;al9tident n;.tion: e"n h• l"'OYid()n,illy r eogn1aed 

rnbJeot to \h~ .ren.:ierl.n,. .,r t-8'111nl~tr¥t1•• •;1hh:• .,~d 

t41e.e• ':J'f ,. fiit nd11t.kl")" ~fflt11 f'UCh ti,M e f, t'":e7 ~T• ~b1.o v 1 ftt!.\ftd 

·,left•• n,. t"brJ•f, of tteff• ~o•.nm1 th-ft ;.u$t. 't>• r ;,rilllll ... i,:-•, l 

ch:ier;id•r-1,ticm in Vui, r:•leaUen ,~r tt;~ :ih.nrl1:itor7. • 

-,- ~' ~ ' ;t ,~ \ 

•11 / 7 
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cluaiul: ~a U,4! ;i!>liictlon acct .;urpo•• to ~ .. :r-ov:Ltt• for 't!>,e ?rotaotloa ot 

Aaer1ol.k1l 11\wnet11 1r.l P· le1Une on a bad.a at ~vlity -.1u thoMe Gt 

~th•r ct,va.,·•••nt., and \~,cir r..at1011ite• (ti.1Pi.Gkwertllt .li•, Yol. 1, ,. 117). 

•t.at.tonri thtU"•• 1i11et.b•ir-at \t;,11:.t t.hao t.~• FT.ddeta\, ta t~•.• ••••"•• et 

eo•a:r .. eton1tl ,,crtlon line¾ without regard to nob aot.lon • 111 t\'lh ~uatry 

•• , be Cl'>ad,d.,..j 1a \b,e ll.4;bt ~-r b1t\cl'ie&l ?nt••••ntl f.Dd 4eo1d• •'Pfllrl 

troa •t.,ttuta. 1lwi•• tr no oi•t1ni 1._H,1itt1on •bhb 1'1ther &utu:t'l!i•1 .,.,. 

;,roh1bit.,: \b.e P!·•~ident !'l"O!l terudng "-eriMtt troop• to "!'alee\s.J.ll 

The ,ui• ,,t Aaen.oea 11U1U:l")' f'>l"MI abr1>~d by aeout.i'ft '11N~tha 

•l••• h•• htsiiorl•&llJr btten ll•tt..-t to iad.,Jui•• ot (1) t~• ':"S"oteoth• of 

111tJnt. 1tllelt, 0) 1at.en•nt1• end ;,ol1•• -.u~enbioa o•or \he dtdr• ot 

natt.on11 le \he <l&-.ribNt,n .. ,..., ~at! C,) tlHt rot..-ut.1.,a "'Jf 11r,-••lled "boho~te 

~oU '40 ~Tt\tht 10, o •• a:; Iii.Gd •;ett.on 441(~) !'Jf '!'U.1& 34, w.~ .c., 
wbloh sutb~r1~• t.h• l";ru:ident, i.,n .tpr:,lioll!t.1.~a ot' ft~reirn ilo·••r-n~~11t.iii, to 
d,•t.dl otrletre a,nd ~•, ~r 1tf1• •r•;r -.n.d ••"Y t.o ••"'1•t. thou aionrwt•t.• •t:a 
.a!.111,H''Y •a..ttero, • ar• noi llelptul t..-•. 1:.b.i:ui• et.et..ut.•• ..,.. iate:m!" MNlJ' 
\o ~,-o•f.d• hlt1tl'ttett!on ttnd o~•r- ••dtt•:ntt• to !r,Nlp pvem'lfllt.e in veining 
their a111te1")' f'orees, t.&11cbint1 military l.'!cieno• .-ad tacbni, u•e, ete., w;,n.d DOt 

\o •utborlH •111trery e:xpecl1t1ons on th• ~nrt. of' th.la Go•enm&nt. 
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~ert !P~•re ( ~),PP•. I 

/ 0 •tar a:,re 111111~01',an\ h t'he c; u••tlc11• •::u,ttl.et· t.he ?r•,iicl•nt 
••1, 1'1t.hm1t aut.hortuticm by COftgr•u, t.f.l,lctt ••••ttP•• -.bi«.b 
•r• teohniedly ••l• of n.r ia p.rot•ct.lon d' i,tedoi!Jr. riibt• 
-'!llld int.•re,-t.• abr..:>ad. th• -,nttwa- ret.urne('l ~b 01 rn.otlw 

--, nd by J'Gdlebl aoe,rin• b ,...,. 'ihe l~lli.-: ?Aeedent. ~• ,a 

/ 

-,utv,-;.w\h ~.f u,., bo. sb11rd11•nt tn .1,,,, hy. !..lm't.•t.t~n.t !:lc,llin, Cll;f 
t!'la g • 1 • • • Czw, of Gr1.,-to1•n, tu Oal""'-IUP\, 1e deta alt f' r Np!,N

tton froa t.\• Joci-l iiiutb<>riti•* t'f'J.r-Jl!,r: et\.(':clt ti'G th~ Uaited 
~tat•• o:tnfflll. Open ht• r11ti.m tu ih• UnUed llt.\e• iiollia.• 

1 

••• -.u•d ia II t..«er1111) o'>urt tt)' 'Jbe t'Ur~i,r.t fer th11 •due or 
cert•1• C'l'G!)•r1.~ •h1ch ea11 P.ll•x•d 'kt h•,,,• b1M11 •••t.ro,-cl la 
t:1• t>oab•.t-d,m~nt. ll1~ d.•fen-. ,.,,;, b11>ted u;:,,en tb~ ~rdu·• or t..'le. 
Pr•dde\ •w. -••retu,- 3( »i.'.T1, ~nd .... ~u•tlflin~f! by Ju~t1a 
Ji,oli,cn in t.,.tt t'ttllodn( .m.tdu 

l o •• .&.• \h-, lx•fliu\1•~ hear,~ ·::-f ~e: natlo!l, \he P'riuidwnt 1• 
-and• the en'!y leg1t1ua\e ar1q .-,f t.ti,.,. Generd •• r-_..ov,.., D 
O;MXl •.~d •~"'7 oa c:,rntipo-4nc• ,,r het;ot.bt1Qnfl w1 tl'l ton1~• 
na\l♦ru,, in ut\ert ,~neend.ni th~ 1.1.t\•r••t~ or \b• cc,uat,l'J Of' 

0! U,M dth•n•. It i"; 'M b1■, l , t.bat eit1••n• allrofMII ••t 
looll: r~r .:irouoti<>n ot ~•t'SQtl and ,ro,-r\;r, u1.d for \t,• t•ltb,
rul e-xen'tlora ot th• J ... •ziating f.lr.d 1ntalldad tor their i'.)l"O

t.eat1oa. ier tb1~ :purJoH, th• •hole iii•OJ;iiti•• po••r tJt Ut• 
cwn~~Y 1• ~laeed ln hi• ~hflda, wider tt• Co:s\1\u\lttft, ~- \~ 
lawa ,-.,-..:i 1.n ~ur~u•••• th•noti ~nt difteren, U•ti♦ruent• ot 
f.01'e:-11aent. h~•• b9er. :'ll"&,;.,11hed, thl'-:>ngh -,,b_loh t.hijl', i:.,owa ••Y N 
IK!flt OQnYanbatl:, e:aeout. .. , Wh•tner DJ' uec.:,t,1at.1ctn G,I' by ter••·• 
• 1)e-pr.rtaerit ot E\at.te •nt! a l)ep~rt.aQt et t.t!o :Ha-,y. 

•• Mo•, u ret!.5>eet• th~ 1nkrpoa1t1on of ~h.• i~ecrutiv• 
.-bro.d, tor the pNt•~t10fl ot th• llftS O?' P'"~•rt.J' of tbit dti
s•n, th• du\y •~1111,, or no••1t:y, P••t in \~• r.U~•r•'t-1oa ot th• 
Pr"11ident. ••'• af lu•l••" sriol•n••, or 0-t t.o:r·ut.•a•<I •1olann 
t.o t.~• .ctt.b.•11 ::r h1• ')J"GS)erty, c~anot b• tnt.U.et,•t.er.t en~ i:-ro
•id~ fr,r; •ni::i the ~l'llW~UM, ta be .rr-.a~1 \j~ IIJ,( "'l>.Y IIYll!il, 

r:.J/f,1, not u,f,-.- \len1.l:,, r•quiro. the ac,ect ,ro•pt • no d•oid.9tf •► 
ti••· Un,1v our Jf•L•• ·::.,! CoTeru•nt, lb• e1t.1HA l!Obl'Hd 1• •• 
n!fh nt1tled \4;1 ~,roteetion tne el.then d, tto11a. Tb• iNd, 
eb.JNt l!lftd d11t1 i)f ~•• 'IIIH1' t !. 1 t~1• nrowe\.ia or be 11TH, 
liMrty, ~nd r,irapert.J ot v~. ''ltOP,llll OOll~Odllii,t 1t, •h•\h•r il"bNN.d. 

OT at. bOUJ i!i>Rd ;,n;y \191'.)'11Ufl\ t•111nv. tn ,h. •o"o•~l1111\1Nnt. ot 
t ';'.• ,:, bj .-et, ,;;:r \.M "•rf oNr.nc• ot t-be duty• 1 !'I not wort.h m-.Nr
Tillg. • [Dur&nd v. Hollins,~ Blatch. 451, 454] 

• "e.d i'ul"\ber 1.U 1Htr• '1" of t:i• ?r-en.i~•nt I e ,o••r ~t"' 1hd,,. 
to l'-'r~toct Aaeritui ':riiht, •bro•d Preddetit. ratoUal.•,-• de.,. 
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_ ot • M'Yal foree •~ "Tl. ••1 of IJOa■ fiff thou.-.1141 -
uad•?" .... ueru Chet't•• to Cai&\ in llfOO, at. th• t.111• ,.,t the 
Boxer ftebellion. Ia h1~ «DlllPl •••••• \h• Pr••14•nt ~•f•rTM 
to hie fiOtlan lhllBI 

/ O ••our deeler41d al•• 1.nwol•ed I.\O war •~d.net ~h• CM.••• 
a11 t.loa. "• odbered to th• l•&i Uuu otfioe of n•nint b 
ia;i•r11ed hg*tlon, or>t.a1aina NdNH tor ff1:'!-flg• c.lnedy ~t
t"•r9d, ••curing •h•...,..•r poHible t.b• Nfety or 11,MrlenJ 11t• 
anc oro_,.rt.y la Cbia1, Ntd PftY•Unc • spn..d ot th• diurder• 
or t.he1r NOUl'l'tllN.•• 

e1toT' ot \fl• St•\• De;u,rtia•r.t of •-'oto.l:Jer S, 1911, •ft\itlad •ktfbt t• 

ProtMt. CiUz~n• ill loNlgn Couv1•111 by L■ nrilas lol"M•• (id a.. . .a., 

(1921), ,. ,o, con1a, Th1 :rr,11.

.!I•'' • CpnJrtol 9( l'1rp\p lflt\3111 {1917). P• 14i. 

la 11,6 iaeriet11 nr ve111,els at.\.lteked the th-1"1"1•r 1art• 1n ~lne w 

•••r• M dl•ged lnnilt to ~• MMrio.ttll fle.g. This ~otl~n 1MII 111der·t•k•n 

b)' P'r•e1dent hebaau wttllout t-Ut.bot"t\y ¢i 't.he Ct')ncr-••• S.. 01'ln111, llll _ 

,iuert, PP• 11.,-Ul,1 liardebl, 

PnaS.diant Blaobti.ftQ1 _ dto wU,h011't. a•thortt,1 troll Ui,• Cear:1'•••• oi-
-t--t-i-w-- - t-Jd 

£eoret.ry ot S'-.to e1,e at.aie&! t.h• s,od\lon i:it our 0o•4tl'n ... , la• nou 
to t.ord lapi•r, t.l,• irt\iah :iininer •t. i••hins-\clet 9'\htr- a.~Ya.l e,l'tl.Ml"I 
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d•r" " tffi."l'tl f')ree to ~~~ ••t.•r-• •i th ~ire,c..-.tlo.Q.t: "'ta ~r-•t•ot 11,ll .,.__. 

tftl • ot \hit tk\1\od &t.a'kJ ~fl, th• n.11b ~♦tit& fl'Qt1i t.•et,,N1'i r>':t 4•1-riU.Qit ti7 

• 

s•erlc,-11-n tl"\lOty~ 111 d•~orHw 1,d by iif!'. ~.-f!l',._-lll a• f~llt<i•fl 

/ 0 fl7hh, r,oweir ,:;if 1akn-MtU<J>tt $!1\d ~llo• ny«u••tain tJ&t 

yl'Gkhl,1 l'1r11t •P"•l~ tt,- • e1 • .-.. 1u,t 1n 1445, ~--
durlft~( t~• c.:iIJrW• ef )l; ,oh•U. W"-F in Colollhh, !>,t lL•Jt \rootit' 14 

7 
0-;)'Ml tte t.r~l\d t -t O.l'G4-. t!.* .:it t ...... t'., 11 t.ho Uit, 

ur\h'D Wl!!.I t&toa lUt,1et f:\lth~,r.i:.ty i!>t • t>~!l'd•1. Oil {ar\:h,l• :u) 1a 
t..· • t.N4.tJ of l8Mt •t t.n . 1 • u., , ate ttliet fNaJ.1/Je.ti\ 

1nf'.!)r'!ll•d tQtlgt'•H• •a•Ntru:rUy in,io&l:v•il ftOlh♦ "'""n~ ~a•n 
Vi• 104~·1 ~uth-r.;r1t.y tnt "Wt,ia?$1't!tdl1 ~o-•:-lee1t, bid ta . I.! 
{fl" t~,e> tl:,;t•••r•tg11ty er C,.,,lG11ib1.l½. • 

/ {,) •Tbi• <!oe\r1ae •Pon trbilllil tJ,a •x•.relM o.f s.,aeb •ll c• c.._ 

kol •11-;;!t\ bfJ Ju11,tt . .tied wa;a la1~ do·q by i'n11ild•rit PM.>HV•ll 

1ft ~h '.'t•H·~t• to C~DR;lNlf,O,, !!•••~btH' &11 1 ~'JI., 'tit:tea ;i• Hi.41 

10brf»l.h '!!l'ongtioln.t:, i,:- ~ ira'_~ot.ono• mioll reti•lt11 i11 e i••u•itl 

7 lootuming t.t tii:• U•t uf e1 ri.llttld ,,:.e-l•ty, ~r:y 1n , • 
er , 'Ut1••t.11fl:, Ni.Uif>• i~t.~~utiott ·by i!l<4tt otv111t• ttA-

t.ioa, l!Dd bl t.110 ~Ut.ffi i~•1eTi•b•Mt ttt• 11.dtutl'ffl~• c-,f ~• U111l•cl 

ui.t•~ te \h• ~l"'t.>41. ~Otl"1l\~ ,HY toroe Uttt 0D1 -...0 Vtil.'t:•e, ho•• 
•••t• r•lao\1¼11tl1, 1: t'J.111gr .. at. 0"1Mft ;~r t'!'!luh wrttnt:!!o~ I► 
r,ot4n49, M~ t}ia •~•r<•hi! of ;pft ' PGl i~• ~t•-r.,. 1 

t'""ht-it 11!1 theU' 1 --·~' t'r.i,r••• ui.dlfl" \Mir 
t!eM1.1ad, J'hlt. m.l.1 la Hlt tl4afectH, wt t.cr th• :;,i,-11\•ett~a -llf ·, ,,. 

~..-t1p•rt.1 t,! our eltiiHfUt 1i'h•n to -\\Ot~ -~r :h,rl•H ">1:iu111•, 

th•Y ht.Ye done 1111 Ch1n11, .Md •1M•h•l"t.i, 5~! •Ul do lllb& ia•◄•••H 
, both 

• 



                                                 

                                                          

                                                             

                                                    

                                                                    

                                                               

                                                                    

                                                                   

                                                                    

                                                              

                                                         

                                                              

                                                     

                                                           

                                                                

                                                                  

                                                                 

                                                   

                                                                 

                                                                 

                                                              

                                                              

                                                      

                                                             

                                                              

                                                        

                                                                

                                                              

                                                             

                                                            

                   

                

                                                                            

                                                                        

                                                                      

                                                                     

                                                                        

                                                                         

                                                                       

/ •tr .. • -'!Ht1!',\llti b.,.. h.J.4 down :PJ~ • aiaff be•n ., . 111:te 

!i t!et1:aiie ~U,47 t.P«•l,1 tht-oqh MM'!•1'~\lill! 11t1lJ.\~J"J' a•a•ul"H 

ll1"Htrbxett ~)ft Ui,4111 101• .\nJtbGt"i t1 ,,t' th• t"reJti.ter1t.. 'l'b'\t~, ill 
1~,, no betcre tiit ni.Nd lato th• H.ff\t.~1ft tf"IMill.ae wit.II 

1 
banto I>oa.i.a:.:o alra..d7 ntenoed to, lN•1d•nt h¢o••••1 t ,nr•et.•dl 
Un1\e4 Sutet 1Httl rl)r•• te tat•,.f•n rs.~·: ~,....,.,.n, ~n1 tig:.;t, .. 

!•1. 1a. \hat. c;.,i-.mtr:, •h1··.0•1 •1&bt riae11$.0• t~• uu.i,\oaiu:-,aae$. United 
$tat..•• llel"iu,• tut•• etMe •u haded ca •ner,_,_l 01H111lou tiot.h 
1n R&yti. !:tel~ Sta'\~ .,)ot~ to ~re,~•t"'H: ~rd•r ~u,d t,::. .ad .• ~1• \be 
ca•to•• 1e!T1c.0J a1.11e• 1~12 tti« b \tsr e.att1&V7 ~•a b••• f••~r•tl 
•Uh aat lH,t 011• Yb,U t- yesr !°Na 1 • Fu1,e• ¢Nie•r•a 8M 
ia V;tl~ t1 :a111~'1"Y flCCUy.qttc:Ml ~t 't.~1• 1.1b11&!1 1-.a ••tRl>liahed \ha\c 
h.t.• •~~en,tl.1 no\. 1•\ IM•c alNtn.d~ed (Jvu. l<i:t:O). 

/ Q •tn f'ewttt-ry, 1',0'1, d\trititt th• 0°'.11&r .. • i,t • i.1'.r b•t.•••• . 
Wicen~, drJ ikiruh1na, ,t,a«n·ioirn -1"4'hi?1J 111ct1••l.r in,t•"•e•d ill 
order to ?ftt.ot. l 1te ,end n,.~,~•rty tn>• rie•1'l.••a d••'\;rue\1;.')il\ 1<13111 

t.o ·,rnant th• •pntif1a;r or tue we:r-, ltl\d t.?t• i,1tau·1~& ul!larp 

1 

{ 1 l•rei'ial l Bro••) ■YBA ~•,weed t~ni:7 """tberi ty 1a 
hnd1tr«e -~•e t.tte ,ro••~t ned. la l~ll-1.•Jltt, tar tM UM of 
a¥1''ftl "•••h t.d ::nsrinu, tb:t1 .n•1gne;tion ~nd t'l1gbt ~r u ~i.
ao,rioua l'r••14•r.t ~r llo•r•ev• (i•l•l'•t n11 f1'!!rffd o~ \;,,.. tY► 
ffH rJ! " 1"fl0l~t.1on 11•~10"eds wll1l1t ill 191? ~:n~ l.'Jl4t 'Jnu .... 
Statet T aielfl aeti'l'al.1 intH•ftr..tlid bi llor.e.i~, 1h21 oa 
t.i•••• .::eo.t.•l~•• on tt• •W• or \he fPYfll'-'lt••ot, to •t de!lllD ,...,,..,_ 
lv1.im:u thAt 1111},t i!>Uterwtu ~•Ye suc....S-4. Ia ~Rttu.n», ~• 
jc1a.t 1At•r•Hnt1,a r.,t Aae't'lce.a irltl. ■b :z.-.:rt,n•• i·•r•••"\ad 
f'igt,liaz )Jet.••e:r? the ~•o tflettoa,- la Ula.\ eutUlH'1, .-ed ••nNd 
t~• .iecatioa !!J,r ~ r,roddon.• l pT••1.d-.i •cr••!A:t.l~ ,~ bet.b fu•
U.cm,q 'l"tl11• oaly r•01n,t.1.7 ~ A.u .. 1e:n2 n•·•al tone -• •cala 
lllad-1 in. t►.at -.~t17 t.Q -vr••"• v~.,. cluFbt. ¥a Clll!i,~f:• ot 
ge•"l"DSfft.. • { ,,-,5) 

auent1oa to t.h• Uni t.ed It.et.•, cl"dered .. , allU1~-J'J' ••nettitJ..oa then l.o 

;iro\ect. Tex•• •&~itHi t..':\e dt-na•r r1t t ~slPa 1nT••l:.ll'l lllit.il• "'-'• t.-Nat.7 

r,oataco tor thw U11Ued au.u• 1a 1871. ile •ell\ neru foNt4t• t1i•re te p ..... 

••111\ any ?Mittll• •a•• ti,' H•1tl tiad cqUalled th• tt-.N fffll afur t.lw 
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laabe~te 1■'-r•■t ln lee\111• •ltdlln 'h• eeo,e of lb• ,~•t• ••' 
tort~ •bet••• loNoYer• tt t.roofa •eN di•,-te~ t.ti•• 11ader th!.a 

1/ 
\ .. •orv, lt •"4!Jl.11 lte tb111 •· t.be lawr•■\atJ..'ia ar oar \J11Hp1• ~ouotloa 

tnoD• t• ,dettlu. 

' In he n, • • bl)• •M••, ••◄• 11 1a.t•"••l1• 1■ ,~. ii rr-.1,., 

ot o~tl' "10llt t,y, •~, ctt -peli•• cn1,er,,l•lot1 i., _,._ U.ait.tN t. tt. 

'-rib••. t\nt •b•r• ~ lawn•'· $/ itA&r Geffl"IIMlftt. ..... elMI" OM 

1>• 106) 



             

                   

                                               

                                                              

  

                                                                   

                                                                           

                                                                         

                                                                        

                                         

                                                                  

                                                                    

                                                                           

                                                                          

                                                                         

                                                                             

                                                                        

                                                                             

                                                                         

                                                                        

                                                                            

                                                                        

                                                                             

                                                                         

                                                                          

                                                                    

                

                                                                       

                                                                    

                                                                       

                                                                   

                                                                   

                                                                      

                                                                  

                                                                   

                                                                    

                                                               

                                                                    

                                                                

                                                                  

                                                                     

                                

l. lebruary 4, 1949. 

~ Vi£MOR.iumm.1 
1 

• 

t./Jurisui.c.tion of' Militciry Gove:rrnnent Cou.r·ts 
I Over United pta.tcs Citizens for Crlmelii Committe1 in Qerma:n:y 

.iiccording to press ro:ir,orts, on I.iecember lt,., 19.4!1, at'ter trial bJ a 
three-judge court appointed b:, General Luoi~s Clay, i,:ru. \\il:ma. Ybarbo, an 
lJ.ierica.n citi21en, \¥al.ii .sentenced to serve two coneurre.ut 2G-year tenus of 
il:rpri:mr.J:a.ont for killiDt': her huabw::id, IJnited Jtates i.rm;,• sergeant John 
Yliarbo, in the .. mericun zone of Ge:rn-iany. 

The court in wruch Mr~,. Ybarbo was tried aJ:,pears to have been one 
const.i tut116 by tf'..o Aiuer:icm.n 1iilitariy Government pursuant to f.iilltary 
Government O:,•tlinex1ce !Jo. 31, United States Militfil-..v Gov-ernmegi;; Courtp for 
Germen.v. Thut ortlinanc~ established for the United :stat.es tU'eei. of' Control 
of Germany a. court system known as the United States Milit,~ Govei·:nm,mt 
Courts for Gema..v (Artic::W 1) which co.nail/Sta of District Courts (Article J) 
.ind a Court of i!l)peals (Article 4). Article 7 of Ordirut.>Jce 31 gi vea the 
District CCilirt;s ttcriminal jurisciictia~l ov-er all persona in the Unii;od States 
,.rea of Control except l.>er,~wns, other than ci1ril.ians, 1,1ho are subject to 
military, nnVl:u.i or u1- force law and s.z·~ serving with any fo:rces of the 
United :rlation8'7~with respect to of.fenGea uncler {a) legislation issued biY 
or uucter the authority of' the Jilliec Control Council, (b) Urtited ;Jtates 
k:.ilitacy Government legislation, and (e) GE)l'tnan lau iu force in the judicial 
district of' the cotu·t. 1,:hen an accused 1::.: charged with an offense under 
German law, the coui•t is limited to the sent.<.:nee or other pe11al provision 
or such law. Ordinance Jl, .iU't • .3, par. 8. The judges cf the district 

It is not entirely clear whether, in tho absence of the e:dstence of 
the United ~tates iUlitary Government Courts for Germ2lJlY, civilians 
in ~rs. Ibarbo 1s position would be subject to court Inartial under the 
.Articles of %'ax-. ;Jee ,~rticla 2(d), 10 u.:;.c. 1473, which provides 
that "all persons accompanying ••• the 4u•mie~ of the United ;.States 
without the territorial jurisdiction of the United ,H,atea" are subject 
to military law. 3ee also hn;lsteiri v. united States. 151 F. (2d) 
167, 169 (1945); In re l}i Bartolo, (50 F. Stq:,p. 929, 9j2 (1()43); 
Ex arte Gerlach, 247 .Fed. 616, 6J..1 {1917); 4 Bull. JAG 223, 7 Bull. 
J11.G 125, Cl,\ ,3:,0663 and JAGJ Qi! 3299.33. In any event. The Judge 
Advocate uenera.l of the Arrrry haa e½pressed the vie,1 that clepe.ude.nts 
of i1embers of the United ~tates al"f.iwu forces in German,y are not 
i;iiubiect to the juristiictior.l. of' a. court mi .. rtiol 1.1:ncler Article 2(d). 
J,MaT 1946/1691, October 10, 1946. Cf. .tili tary Go,v·ern:ment Oroi.r..ance 
No. 32, 1:i.r-ticle IV, psragra 1,)h l. 
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courts ait singly in crmnal cases where the sentence to be imposed cioes 
not exceed ten y~ars. iU't. ), par. 4. A three-judge court, however, ~ 
~ecide any cri;~:rl,t;U. case, inclUCU.rif:~ those where death may-be the penalty. 
Art. J" pa:r. s/U 

Mil1 ta.r,y Government Ordinunce No. 32 sets up a Code of Criiziinal ITo
cedure for United state5 Militm Government Courts for Germany which in 
man,, respects affords the acc·u.$ed the rights and _privileges which an accused 
is nonually entitled to in cril,linal courts :l.n the United States. Ordinance 
.32 contains detailed provisions £or :preliminary hearings ir1 which the ec• 
cused haa the rights, __ ~ to cross-examine auy witnesses appearing 
against him; not tc testif)' unless he so ciesirea, to have and t-0 co.."1sult 
with cowisel be-i'ore proceeding further, and to be advised of his rights in 
these matters. Article Ill. The churges ugainst an a.ccWJed must be in 
v.ri ting an<i must be sufficiently partieularizec1 so that the accused llla3' 
have the inforfuation rf>a.aonably necessary to enable him to prepare his 
<.ie1·ense. t.rt. IV• par. l. ThE:: charges must be served lJ¾;,an the accu;;1ec.i at 
least 24 hours before ho is required to plead. ~., par. 4. The co-urt 
before which the accused is to be tried is required to inform. th~ accused 
of hl.s right to the aid of co.mlsel ill eve~y st£g.e of the proceedi11ge anct 
before any further proceecilngs are had. 1£., p&r. 6. I! the uccused is 
tmable to obtain counsel him1'ielf, the court is required to ~H;oiut counsel 
for hill. 1'1•, par. 7. I£ tho accu~ed is charged fiith an oi'fense £or which 
a o.eath senteuce is asked, repreaenta.tion 1:w-counsel is mandatory and. no 
proceedings may be had until counsel lia.B been 1>rocm-cd or as3ir,ned. ls!•, 
par. s. The court is required to rel:lci the charges to the accused an<l tJ.s 
couu3el one to be sath1fiec that the accused anc. hi3 counsel understand 
them. la•, par. 9. I£ the off'ense charged is 0118 for which the la~ pro
vides a death penalty, a plea of guilty m:;,.y not be entered. Is•, pa1·. lO. 
'l'b.e trial procedure prescribed is not unlike that in criminal courts 
gonertll,y 1n the United State a. ;u:-ticlo V. The right of crose-exa.rrJ.nation 
by the accusecl or rdo counsol is specifically preaerved. Art. V, par. 2. 
Article VI adopts the rules of evidence general.J,y recognized in the trial 
of crhJ.nal cases in the Unitei:. States. Par. l. Full provision for ap• 
pella.te proceciure in ·t;he Court of AJ;penla eatablished by' Ordinance No. 31 
iB provided by Article XI of U1'Clinance No. .32. 

Notable am~£ the tiii'ferenoes between the aystem of criLd.nal justice 
estt1blisheC:. by Oruinancel.-) 31 and 32 and orininal justice as adll'dnistered 
in the United .. ~tatea is the abue11ce of a. right to trial by jury in the 

,1'~,. ~ · .Millt~y Government 01."tli:nunce No. 1 provides that killing or al;jaaulting 
v\ any member of the ametl forces is an offense punishable by death or such 

other penalty as a udlita..7 gove1"lllG€Jnt court may ~ose. 



                                                                          

                                                                          

                                                                           

                                                                         

                                                                            

                                                                              

                                                                         

                                                                            

                                                                            

                                                                            

                                                                        

                                                                       

                                                                            

                                                                         

                                                     

                                                       

                                                                

                                                                 

                                                               

                    

                                                                          

                                                                            

                                                                              

                                                                               

                                                                               

                                                                                  

                                                                             

                                                                             

                                                                            

                                                                               

                                                                           

                                                                         

                                                                             

                                                    

                                                                       

                                                                             

                                                                            

                                                                        

                                                                         

                                                                              

                                                     

Military Government Courts. Thia difference, however, is not entirely sur
prising since the Military Ci:ovemment Courts in mQDY respects bear strong 
re semblance to courte-mw.-tial, tl•oir. which they are an outgrowth and which, 
of course, do not provide trio.l by jury. In any- event, American citizen■ 
do not have a ccmatitutional ~ight to trial by jury ,with reapeot to crimes 
eorumitted outside of the United States. See liu11 v. tferh-;1. l.80 U.S. 109 
(1901). That case involved an Alnerican citizen, Neely, who c.omrdtteci a 
crin.1EI in Guba during the American .ndli tary occupation o£ Cuba toll owing the 
Spanish-iiiilericum l\ar. Neely escaped from C.'uba to the United States bu.t was 
subsequently returned there in an extradition proceeding at the request of 
the iunerican Mili t~,. Governor of Cuba. Neely contended tr..at if he were 
returned. to Cuba he would be trierl there i11 a court established by the 
rlilitary Gaven101· and uou1d not receive a jury trial to which he clail'l'.ed to 
be entitled UUier the United States Constitution. In overruling this con
tention, the SUpreme Court said (l.BO U.S. at P• 123); 

/() "• • • But such citizenship does not give him immunity 
to commit crimes in other countries, nor en.title him to demand, 

--iof right, a trial in any other mode than that allowed to its 
I own people by the country whose laws he has violated and whose 
1 justic::e he has fled. 

::.;ee also In re ltoss, l40 u.s. 453 (1891), -which held that the indictment 
a:ud jury trial provisions of the Constitution are inapplicable with respect 
to persons tried in consular courtB for crinies committed cm American vesaela, 
anu United ~'ta.tes v. , 76 F. Supp. 857 (1948), which held that the aearch 
and seizure provisions of the Fourth .'!.mendruent are inapplieable to acts COJ!l• 

mitt.ea by .t\luoricw:i authorit:J,e3 in the .American zone of occupation in Austria. 
See also Preempt v. ~uier., 46 F. SUJ.,p. 296 (1942), a.rr•d. 136 F. (2d) 909 
{l.94.3), and §elMS v. l;orto Rico! 258 U.S. 298 (1922). There is, therefore, 
nothing in the law to entitle i.mericaI.1 citioons to a jury trial in the iilli
tary Government Courts of Germ~ for crimes committed within the jurisdiction 
of those courts. i,hether, a.e.1pite this, trial by jury should be made part 
of the system of criminal justice a.d.m.1niatered by those courts presents 
serious questions of policy and of military adlninistration 0£ occupied areas 
with which this mentoranclum does not ptwport to deal. 

Two possible alterrutt.ives to trial in Germa.n,y by the /l1nerican Military 
Government Court .. i'or offenae,s committee by .American citizena there de.serve 
brief consideration. One alte;-na.tive might be trial of such pcrsous in the 
German courts. \1dule Juneriea.n M1J.itary- Government Law No. 2 permits the 
German courts to operate in the iuneriesn zoue, it expressly excludes f'~ 
their jurisdiction, inter~, criminal case.s involving ADlerlcan nationals. 
This ia a rule obviously sound as a matter cf policy• 



                                                                

                                                                          

                                                                         

                                                                        

                                                                        

                                                                         

                                                                         

                                                                   

          

                                                                       

                                                                 

                                                                     

                                                                 

                                                                     

                                                                 

                                                                        

                                                                         

                                                                 

                                                                      

                                                                  

                                                                     

                                                                      

A second alternative may be to remove the aecu@ed to the United 
States for trial here in a criminal court. This could not be aeeomplisb.ed. 

>without legislation since commission of a crime in the .AJ;nerican zone of 

Germany does not usua.l..ly result in the violation of any i'edera.l or state 
law or law of the District of Columbia and tmder our system of criminal 

justice orim:h,ela areLt;:ried and punished under the laws in force at the 

si tu.s of the o£fense.J"J/ 'l"be desira.bili ty of conferring such jurisdiction 

upon American criinina.l courts seems dubious in view of the problemo 

preilemtec • 

. :tt:Jf. ,~N 3 
,\ ~/t' "'iU'l exception to this rule permits crimes against the sovereign 1n a 

Y\ f personal t.iElnse, au.ch as traasor1 or def:rauding the government, to be 

1 tried and punished even though the cri.minal act was peri'ormed beyond 

the sovereign's territorial limits. United Sta.tea v. ~. 260 U.S. 

94 (1922). It is to be noted, however, that the jurisdiction of the 

courts over such cri1t1es depends upor1 statute. Statutes also give 

jurisc:Uction ovor crimes committed on the llhigh aeu 11 which otherwise 

woulci go untried end un1mniahed (18 u.s.c. 7$ 3241; Rqbingon on 
li9Ft1taltlr. par. 29, P• 241); lB U.:».C • .3238 provides that, where 

punishable by federal luv:, :ruol1 orirues shall be tried in the district 
11r.ihere the offender ia founci, or into which he is firat brought. 11 

See also ~ v. United States, 1.37 u.s. 202 (1890); ct. VerniJra
Brorm v. CgppeJL ifo. 22; October Tenn 1948 (deeided December 6, 1948). 



                

                 

                       

                

                                                             

                                                             

                                                                                   

                                                                                               

                                                                                            

                                                                                                  

                                                      

                                                                                

                                                                                         

                                                                                            

                                                                                               

                                                                                              

                                                                                    

                                                                                               

                                                                                                

                                                                                       

                                                                      

                                                                                   

                                                                                                 

                                             

                                                                                      

                                                                                                  

                                                                                          

                                                                                                 

                                                                                                

                                                                             

                                                                                       

                                                                                                     

                                                                                               

                                                                                             

                                                                                            

                                                                                                

                                                                                         

                                                                                                     

January 11, 1952 

A. Devitt Vanech 
Deputy Attorney General 

Joseph C. Duggan 
Assistant Attorney General, Executive Adjudications Division 

Possible Removal of Japanese From Alien Enemy Classification. 

By memorandum dated November 8, 1951, Philleo Nash, Special Assistant in the White 
House Office, transmitted a letter dated October 31, 1951, to the President from Mike Masaoka, 
National Legislative Director, Japanese American Citizens League, urging that the President 
issue a proclamation removing alien Japanese residing in the Continental United States and in the 
Territory of Hawaii from "enemy alien" classification. 

The Commission, by memorandum dated November 29, 1951, transmitted Mr. Masoka's 
letter and Mr. Nash's memorandum to you, together with an expression of his views of the 
impact of the proposed action under laws administered by the Immigration and Naturalization 
Service. The Commissioner was of the opinion that the Department has responsibilities in other 
fields which might be affected by such action and that the reply to the White House should be 
made for the Department of Justice as a whole. Thereafter, on December 6, 1951, you 
transmitted the memoranda and letters to me. I concur in the Commissioner's views that a reply 
should be made for the Department as a whole, and therefore solicited the views of the Criminal 
and Claims Divisions and of the Office of Alien Property. These views are expressed in 
memoranda to me dated December 20, December 21, and December 29, 1951. 

The Immigration and Naturalization Service has indicated the proposed action would 
have small effect on the laws which it administers, and the Criminal Division has stated that it 
has no interest in the subject matter at all. 

The Office of Alien Property expresses the view that any Presidential action would be 
objectionable if it altered the definition of "national of a foreign country (Japan)", as defined 
pursuant to the Trading with the Enemy Act (50 U.S.C. App. sec. 5(b)), by Executive Order 
8389, as amended, or the related definition of "national of a designated enemy country (Japan)", 
specified by Executive Order 9095, as amended, or the term "national" of Japan as it appears in 
section 39 of the Trading with the Enemy Act, as amended (50 U.S.C. App. 39). 

In his memorandum to me of December 26, 1951, Mr. Baldridge explains that the interest 
of the Claim Division arises as a result of its responsibilities with respect to the Alien Enemy Act 
of 1978 (50 U.S.C. 2124), which among other things permits the apprehension, removal, etc., of 
"natives, citizens, denizens, or subjects" of a nation between the United States and which a 
declared war exists. Japan and Japanese are not mentioned by name in the statute nor in any 
proclamation issued under it. However, the President did delegate to the Attorney General power 
to remove alien enemies, and until the war is formally terminated Japanese aliens remain 
enemies. In spite of the termination of hostilities, this power may theoretically still be exercised. 



                                                                                      

                                                                                         

                                                                                               

                                                                                                   

                                                                                          

                                                                                                

                                                                                                  

                                                                                           

                                                                                              

                                                                                             

                                                                                           

                                                                                                 

                                                                                             

                                                                                               

                                                                                               

                                                                                                 

                                                                                                 

                                  

                                                                                

                                                                                        

                                                                                                 

                                                                                               

                                                                                                   

                                            

                                                                                

                               

           

Ludecke v. Watkins, 335 U.S. 160. However, Mr. Baldridge points out that there is not 
likelihood whatsoever of any further removal orders being issued against Japanese. Since 
Japanese are not expressly designated as alien enemies by this statute or proclamations issued 
pursuant to it, the Claims Divisions speculates that the possibility of removal of Japanese may be 
the matter that is troubling Mr. Masaoka. Mr. Baldridge has considered the possibility of 
revoking the proclamations authorizing removal but feels that such action would have an adverse 
effect upon the Department's position in the case of United States ex rel Jaegeler v. Carusi, now 
pending before the Supreme Court. This case involves the present authority of the Attorney 
General to carry out a removal order issued against a German alien enemy in 1946 although the 
state of war with Germany was thereafter terminated by public Law 101, 82d Cong., 1st sess., 
and the contemporaneous Presidential Proclamation No. 2950 (19 F.R. 10915). Mr. Baldridge, 
therefore, suggests as an alternative to revoking the proclamations issued under the Alien Enemy 
Act that the Attorney General make a statement that no further removal orders will be issued 
against Japanese under that act. He also points out that there are some 302 removal orders now 
outstanding against persons of Japanese ancestry who renounced their United States citizenship 
during the period of conflict with Japan, and suggests that it might also be appropriate for the 
President or the Attorney General to require review of the renunciant cases and to so inform the 
Japanese American Citizens League. 

Although I believe the Department may wish to give serious consideration to Mr. 
Baldridge's proposals, there is some question in my mind whether they touch on the real 
objective behind Mr. Masaoka's request, which is that the President formally terminate the state 
of war with Japan without awaiting confirmation of the Peace Treaty by the Senate. Such action 
appears to me to be objectionable for the reasons set forth in the letter to Mr. Nash prepared for 
your consideration and transmitted herewith. 

I suggest that you notify Mr. Baldridge directly if you propose to give further 
consideration to his proposals. 

Attachments 
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APR l 2_\9}5 

,ME?-!ORANDUM FOR ~llE. ATTORNEY ·GEHERAL 
# .,. - -

' 
. . ' . ~ ~ ' 

Re: ·Use of T::-oops in Vietnam and Cambodia 

~ 

For· you;- in:formatio1;1·,_ our invol.v~ant in this matter· 
·was as £ ,;,l~f?\1S: 

t .. We t·iere co~~u~ted. 1".(l~sday mqrn;ng bY-.~od lti.lls_·~d 
w~r~ .aske_d ~t~ ~a.visa him WJ.. thin an . houl:' -what rE!st~ictions 
t;laj.~ted. ·upon the· Presid~t ~ s uae ·0.1;· _ troops in Viei;nam and 
Cambodia. for~~- pµrpoESe o·f evacuating Iuµeri•can citizens, 
and foreigners wpose liv~s would be .e~dangered by reaso~ 
.of their. close. association with t11e Un.ited States. We • 
u..~dorstood that ~.decis;on.bad :already been made to ·ask the
C(?ngres~ 1 in· tho President_• s~ sp~ecµ..,_ for wh~teve:c ru:ldi'tionaI 
authority wa~ necessllrl"- ~ 

we advised Mr. ,Hill~ that -we :be'iieved there. were two 
possible impediments; ·(-1). the War Powers·-~as9lution of i973 
(copy attached), -anq (2f explic~t limitations. on-e~'Penditbres· 
in_yar~o~s appro~r;a~i9ntt:acts (copy attachc~ Qf a provi~ion. 
whic~ we·w~re a~v~sed by DOD"was standa~4)·. ·ns. to ~e. formor, 
i;l~e language qf s-ectj.,on 2 (¢)' wou14 c~earl.y preye~t ai~ ,0£ the " 
action c6'ntemplat¢d• • flowever, .~s. the language· 9f· that ~sec-,;. • ~ 
·tion indicates·, it; -wa.s ·il;J.tep.ded 'gn~y as ah expression. of the 
congress~ interpretation o_f' the Cdns.titution. Section 8,(d) (l) 
makes it clear that .the .Resolution was not intended to- offeci_t 
~y sta~u~ory pros9ription· o~ ,ahf furthe~ ·constitutional • • • 
po,wers the P.i;:esident :!!light _.posse~s. _ We .. advised that in· our 
-vi.aw there was Presidential ·power under th.e Constitution tp 
use troops: . .fQr ·tpe purpos.e of avacu~ting· (~ pppc;,se4 to e_n-
-~ling -the continuing pre,s~nca. of) -American ci ~-z~ns in 

" f9raigri. colliltries_., ·We thoitght .if -unlikely' that that coristi
tutiona1. power would.extend to an,ey~cu~tion exclusively o~ 

-~oreign nati9nals-~hich_is. not·to· say th~t no £oreign .. 
n~~ionals can ba ~~eluded in an American~protected eva¢uation. 

As '\:O the approp.~iaJ:ions limitations, we ·expre.ssed· the 
view. tha~ use of troops me~ely to . saf~guard _ ~- eyacuatj.on 
·would. not ,constitute: nthe involvement of United $¾:ates· 

~- -- . .. , ' ' , . ~ .. ~ 

~ 
) -• I 

I 
I . -
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mi~itary f<>rces ;n ,p.ostilities."- \°i'E'l'"indicat:ed -that there 
was of course room.for argument ove~ :that interpretation, 

• _ bu!:_ that.· if 'the ,ope;ra-t;!oJi w~;e· p_r~pe:r;:ly J.irnited, • a~ ~s. d9ne 
,-., • .. _ -la~t night ~n ¢~d~a-, 'tj?.l! _action ciot!+d be ·su,stain_ed.. • • 

- I -~ 

, --nte o~ly: other invoi~~ent; of th_iif qff~ce in. th_e ma~t~r, 
.h_as ?a.en .~e at~~danc~ -of my £irs1;.Depu1:,y, Le.on u~, at ·a 
White·nouse·meeting yesterday for thaprincipal purpose of 

• drafting legislative· proposals· which wc;,uld achieve \<1hat the _ 
P_resident ·reques.ted in hi~. speech. At -that" time, :r under- C• 

·stand· sonie discussion--·.was_ .also b,eld- concerning your-immigratio~ 
_parole ,J?OWer. wh"icl:i,. Mr .. Ul.jnan ·c;onv~y~d t.9 ~Ir .. ~Marv:4 of· your _ -
staff. .' •' ' • ~.0.- ' "' 

I - .,.... ! .. ~ 

- -_ -~c' ,"!.i:~1-"he .. hl,lPPY to: dis~~ss this matte?:: with you further. 
:C will p;robably·oo_in·the office until mid-afternoon and at 
home •a:fte~ th~t • . for ,YOur. convenience,_,_): attach ~- copy 0~ 
:t}Iat portion of. ~e Presiaent:-•·s April. lQ speech dec!ling- \ilith -

• this supj~_ct!' w • • • _ • • • ,. 

1' 

' ' ~~tachments ( 3) 

Antonin Sc~lia . . 
~ssistant,Attorney General 
O~fi~e .of· Legal -Couns~l ,. 
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LA \\'S OF 93rd CQNG.-lst SESS. 

I\IIST.:SE OF ~A:'.iES-FEDERAL AGENCIES 

l\UBL!C L_.\\V· 93-1-17; 87 STAT. 554 
[H. R, GS:)) 

An Act to ::mend section 7,2 of title 1& of the United States Cede, to pro-
• hibil persont- a:t~m:ni:,g to collect their own d~bts from misusing 

names In crd~r :o convey the false impression th:.~ any :igcncy of the_ 
F'edefal Govemme:,t_ ,s involved in _such collection, 

Bf; it enacted by the Sinatc and Ilouse of Rep1·escntatives of the 
United States of Llmerica, _in Congress assemblecl, That: 

(a) Section 712 of title 18 of the United States Code .:;7•is amended 
·to read as follows: 

"§ 712. .Misus~ of names, words, emblems, or insignia 
"Whoever, in the course of collecting or aiding in the collection of 

private debts or obligations, or being engaged in furnishing private 
police, investigation, or other private detective services, uses or 

·employs in any communication, correspondence, notice, advertise
ment, or circular the words 'national', 'Federal', or 'United States',. 
the initials 'U.S.', or any emblem, insignia, or name, for the purpose 
of conveying and in a manner reasonably calculated to convey -the 
'false impression that such communication is from a department, 
agency, bureau, or instrumentality of the United States or in any-· 
manner represents the United States, shall be fined not .more than 
$1,000 or imprisoned not more than one year, or both.''. • 

(b) The table of sections for chapter 33 of title 18 of the United 
States Code is amended by striking out of the item designated 
"712. Misuse of names by collecting agencies to indicate Federal agency." 
and inserting in lieu thereof . 
"712. :Misuse of names, words, emblems, or insignia.". 

Approved Nov. 3, 1973. 

\VAR POWERS RESOLUTION 

For Lcgislati'..:c History of Act, sec p. 2346 

PUBLIC LAW 93-148; 87 STAT. 555 
[H. J. ~es. 542) 

Joint Resolution concerning the war powers of Coni;ress and the President. 

Rc~olved by the Scm;t~ <md !louse of Repres,mtatives of the Unitl<l 
States of ..-1moerica in Con{ltess a:,iscmblcd, That.: 

SHORT TITLE 

Section 1. This joint resolution 1nay be cited as the. "\yar Power:= 
Resolution''... 

s1. JS u.s.c._,\. : n2_. 

614 



PURP0$}!; AND POLICY 

Sec. 2. (a) It is the purpose of thi:; joilit r~~ohttion to fulfill the 
intent of the framers of the Constitution of the United States and 
inst~re that the collecth·e judgme1{t of ·,;oth tie C~ngress and the 
President will appfy to the introduction of Uuitecl States Armed 
Forces into hostilities, or into situations where imminent involve
ment it,1 hostilities is clearly indicated b~·-the circumstances, and to 
the continued use of such forces in hostilities or in such situations. 
• (b) Under article I, section 8, of the Constitution, it is specifically 

pi-ovided that the Congress shall have the power to make all laws 
necessary at)cl proper for carrying into execution, not only it.<; own 
powers but also all other powers vested by the Constitution in the 
Government of the United States, 01· in any clepartment or officer 
thereof. 

(c) The constitutional powers of the President as Commander-in
Chief to introduce United States Armed Forces into hostilities, or 
into situations where imminent involveme11t in hostilities is clearly 
indicated by the circumstances, are exercised only pursuant to (1) a 
declaration of war, (2) specific statutory authorization, or (3) a 
national emergency created by attack upon the United States, its ter
ritories o_r posses_sions, or its armed forces. 

CONSULTATION 

Sec. 3. The·President in every possible instance shall consult with 
Congress before introducing United States· Armed Forces into hostili
ties or into situations where imminent invoh·ement in hostilities is 
clearly indicated by the circumstances, and after every such introduc
tion shall consult regularly with the Congress until United States 
Armed Forces are no longer engaged in hostilities or have been re
moved from such situations. 

REPORTING 

Sec. 4. (a) In the absence of a declaration of war, in any case in 
which United States Armed Forces arc introducecl--

(1) into l10stilities or into situations where imminent ilwolvc
ment)n hostilities is clearly indicated by the circumstances; 

(2)· into the territory, airspac<! or waters of a foreign nation, 
while e·quippcd for combat, except for deployments which 1·elatc 
solely to supply, replacement! repair, or training of such forces; 
01' 

(:~) ir.1 JJuml>c_1·s which subst::_ntiali:, cmhi·~c United .Stafog 
Arraed Forces equipped for comh::i. alr.:acl_:-· k>::t~t,:d in n forcig1_1 
nation; 

the Prc.,idcnt shall ~uhmit within 4$ iwm·;:; t) th,.• Spc,1kcr of the 
-House of P.cprcscntat h•c;; ancl to ll:c Pr<:~iduit pr,) J-:mporc of the 
Scn:_itc a rcporl, ir1 writing, ~cttini~ forth-• 

(A) the cit·cumstancc.::: nccc:-:-:il.;ilii:i~ the inti·oduc-Hon of Ul)it
cd Slates Armed Forces; 
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P.L _93-1-18 

(B) the constitutional m_Hl l<:gi;:;blive alllhorit.r under which 
such _introduction look plac-: .: and • 

(C) the estimated s<.:OPQ ~nd <htr:ttio11 of ih~ hostilities m· 
involven;ept. 

(b) ,'l'he President sl1il.ll pro\·idc such ollJct' information as the_ 
C9ngre~s may request it~-the fulfiHmcnt of its constitutional rc
sponsibHities with respect to co:-:m1_itling the Nation to war and to 
the use of United States Arm~d forces abl'oad. 

(c) Whene,·cr• United States Armed Forces arc introduced into 
hostilities or into ai1y situation described-in subsection (a) of this 
section, the P1;eside;1t shall, so long as such armed forces continue_ 
to he engaged in such hostilities or situation, report to the Congress 
periodically on the,status of such hostilities or situation as well as 
on the scope and din·ation of such hostilities or situation, but in 110 

event shall he repi>rt to the • Congr~ss less o'ften than once ev~ry 
six m~nths. 

CONGRESSIONAL ACTION 
Sec. 5. (,{) Bach repo1·t submitted purs·uant to section 4 (a) (1) 

shall be transmitted to the Speaker of the House of Representatives 
and to the President pro tempore of the Senate on the same· calcnda1· 
day. E~ch report so transmitted shall be i·eferrcd to the Committee 
on Foreign Affairs of the House of Representatives and to the Com-, 
mittee on Foi·eign Relations of the Senate for appropriate action. 
If, when the report is ·transmitted, the.Congress has a'djourned -sine 
die or: has adjourned for any period in excess of "three calendar 

, days, the Speaker of the House of Representatives and the President 
pro tempore of the Senate, if they deem it advisable (or if petitioned 

· by at least 30 percent of the membe1·ship of their respective' Houses) 
shall jointly request the President to convene Congress in prder·that 
it may considei· the report and take appropriate act,ion pursuant to 
this section. 

(b) Within sixty calendar days after a rep~rt is· submitted or is 
requil·ed t_o be submitted pur~uant to section 4(a)(l); whichever is 
earlier, the President shall terminate any use of United States 
Armed Forces ,vith respect to which such report was submitted (or 
i·equired to be submitted), unless the Congress (1) has declared war 
or has c1iacted a. specific authorization for such use of United 
States Armed l"orces, (2) has extended by law such sixtS·-:day period, 
or (3) is physically unable to meet as a result of an ar·med attack 
upon the United States. Such sixty-day period shall be extended for 
not more than aii adcHlional thirty days if the President determines 
and ce1-tifie:: to lh~ Coni,:1·ess in writing that unavoidable mililm~.:: 
necessity re$pecting the ::afety <>f United Slates .Am1cd Forces re• 
quires the continued use of such armed forces in lhc course of bring-
ing nbout a prompt ren}o,·al of such forces., ,_ : \ 

(c) N'otwit11:;tandtni{ ~:1hscction (b), .at :rn.r time_ that 'United 
States Ar:hcd 1-''orc;cs arc <•ng-ar;ed in hostilities outside the, territory 
of the United Stales, its po::::cssicns 1md f.enitories without n dcci:1-. 
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n1tion of wm· or ~l)('<'ific :-talulOl'y ~.nthoriz,,:i--:, .suc}t fol'('('~ shall 
l)l' 1 cmovcd hy tlH•· Prc>i:itkut if J!y Co:wrc~. :-,, ,::1·(•ct;; h? <:oncm·• 
rcnl rc~olulion. 

CONGRESSIONAL PRIORITY PlWCEDCRES FOR 
JOINT RESOLU'I'JOK OR DILL. 

Sec. 6. (a) Any joint !'esolutio11 ·or bill fotroduced pmsuant to 
section 5(b) at least thirty calendar da~·:; before fhe expiration of the 
sixty-day period specified in im(;"h section ;;hall be referred to the. 
Committee on Foreign Affairs of the House of Representatives or the 
Comn:iittee on Foreign Relations of the Senate, as lbe case n:iay be, 
and such committee shall report one such joint resolution or· bill, to-. 
getller witl1 its recommendations, not l:tter than twenty-four calen
dar days before the expiration, of the sixt::,--day period specified in 
such section, unless StJch House shall otherwise determine by the 
yeas and nays. 

(b) Any joint resolution or bill so reported shall become the pend
ing business of the House in question (i?J the case of the Senate the 
time for. debate shall be equally dh·ided between the proponents 
and the opponents), ·ancf shall be voted on within three calendar clays 
thereafter, unless such House shall otherwise determine by yeas and 
nays. 

(c) Such a joint resolution or bill passed by one House shall be re
ferred to the committee of the other House named in subsection (a) 
and shall be reported ottt not later· than fourteen calendar clays 
before the expiration of the sixty-day period specified in se.ction 
5(b). The joint. resolution 01· bill so reported shall become the pend
ing business of the House in question and shall be voted on within . 
three calendar days after it has been reported, unless such House 
shall otherwise determine by yeas and nays. 

(cl) In the case of any disagreement bel\veen the two Houses oi 
Congress with respect to a joint resolution or bill ·passed by both 
•Houses, conferees shall be promptly appointed and the committee of 
conference shall make and file a report with respect to such resolu
tion or bill not later than fom• calenchJr clays before the expiration 
of the sixty-clay perjocl specified in section 5(b). In the event the 
conferees are unable to agree within 48 hour:;, they shall report 
back to theh' respective Houses in dis~greement. Notwithstanding 
any rule in either House concernir:ig the printing of conference re
ports in the R~corcl or concerning any delay in the consideration of 
:::uch re·ports, such report shall be acted on by both Houses not later 
than the cxpfration of such sixt~•-cl;ty 1>criocl. 

CO~GRF;~STO):AL. l'IU0f{l1'Y Pf.,()('!·:m;m-:s FOR 
CO).':CURim.~T RE~OU TT(·~ 

,8t:c. 'i. (.:) .\J1y concm·rcnl rc,;uhHi•1!! i!,ti •>tli«:cd pm·:;u:.int t•> 
~tt'li,m 5(c) shall.h•! 1·e(<.'lTNl Jo th,: Commi•: ·1• O!l Foreign Affait-::: 
0 f the liou:::1; of Rt>prc:::l.'ntal_iv<"::: <>r th~ Cll::i_:_:r;ht,·e 0.11 Foreign Ht•~ 
lation::: of the ~('lll\lc•, as the c:i;:;c may be, :~;Jti 1./!N ,sud1 concurrent 
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resolution shali be rcporwd out hy .such <:ommittec toietbei· with it:; 
n!commt·11tlatiom; with:11 fift~.:-n <':tlcndm· days, un_!ess ~ucb Jfou:.:,, 
:.:ball otherwis~ determine by ~h1.< ::ca.5 and nays .. 

(b) Any concun·i.:nt re:;o!utillt1 :o.o repottc<l ;;hall become t hu 1wnil
ing busiliess of Ute '!louse it! quc~tion (in the casu of the Senate th,

'· .-tfme for debate shn_ll. be cquall~· dh·ided between_ the. propo;1cni.:; :u11i 
,~ the opponents) and shall bi; ,·ote<! 01r wit~in three calcnd:u· d:1r,

thm·eafter, unless such Housl! .~iJ31l otli~rwise determine h~· Jl'as ancl 
nays. 

(c) Such a concunent resolution passed by one House shall h1• 
refcned to thri committee of the other House named in suhseclio11 
(a) and shall be reported out b).· si1ch committee together with its 
recommendatiqns within fifteen calendar days and shall thereupon 
become the pe1iding business of such House nnd shall be voted upon 
within three calendar days, unless such Hotise shall otherwise deter-
mine by yeas and nays. • 

'(d) In the case of any disagreement between the two Houses of 
Congress with respect to a concurrent resolution passed by both 
Houses, conferees shall be promptly appointed and tbe committee of 
conference shall make and file a report with 'respect tq such concur-. 
1:ent resolution within six calendar days after the legislation is re-. 
ferred to the committee of conference. Notwithstanding any rule in 
either House concerning the printing of conference reports in the 
Record or concerning any delay in the consideration of such report::. 
such report shall be acted on by both Houses not later than six 
calendar days afte1· the conference report is filed. In the event the 
coi1ferees are unable to agree within 48 hours, they shall report back 
to their respective Houses in disagreement. 

INTERPRETATION OF JOINT RESOLUTION 
Sec. 8. (a) Authority to introduce United States Armed Forcc::s 

• into hostilities or into situations wherein in\'olvement in hostilitie:; 
is clearly indicated by the.circumstances shall not be inferred-

(!) .from any provision of law (whether or not in effect be• 
fore the date of the enactment of this joint resolution), includ
ing any provision contained in any appropriation Act, unles~ 
such provision specifically authorizes the il.ltroduction of United 
States Armed Forces into hostilities or into such situations an1l 
states that it is intended to constitute specific statutory author· 
ization within the meaning of this joint resolution; or 

• (2) from any treaty heretofore or hereafter ratified unlc:::: . 
such treaty is implc1uented by legislation specifically author
izing the il~troducticn of United States Armed Foi·ces into 
hostilities ot· into such situations .. :rnd :;tnting that it is int~nd<:c! 
to constitttt<: specific statuto1·y authorizatio1, within the meani:W· 
of. this joint rc:;olution. • 

(h) Nothing in this jo_int n:::olutiou .shall bc~conslrncd ti) rcciuin· 
any further specific statutor~· authorizalio!) to permit mcnib..:-r;-; vf 
United States :\rmcd Fol·cc:,; ·w 11.wticipatc jointly with mcm\)('r:< ... ! 
the anm.•d fol'cc::; of on~ or ml)i·c foreign - c1>m1tries in ~he lw::.:•• 
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quarkrs opl•rationg <>f high-lcwil militarr cornman4s wi_!ich \\'ere 
1•st~bli:'h~cl prior to the date of cnactnwut of this jcit~, ;·~solution and 
pursuatJt to-the United Nations Chartc1· or any tr~r,t:- ~-at:iicd by the: 
United States prior to suclt dat~. 

(c) Fo1· purposes of thh, joint 1:esolutio\1, the ter:_:-, "it.troduction 
of United States Armed Forces" includes the assignment of meml>ers 
of such armed forc~s- to command, coordinate, participate in the 
m~vement of, or accompa1iy the regulm· or ifregulat military forces 
of any foreign country 01· go\·ernment when such military forces are 
engaged, or there exists an immincpt t~reat that such forces will 
become engaged, in hostilities. : 

(cl) ~othing in this joint 1·esolution~ 
(1) is intended to alter the constitutional authority of the 

Congress or of the President, or the pro,·isions of existing 
treaties; or '.; , 

(2) shall be construed as granting any authority to the 
President with· respect to the introduction of United States 
Armed Forces into hostilities or into situations wherein involve
ment in hostilities is clearly indicated by the circumstances 
which authority he w·ould not have had in the absence of this 
joint resolution., • 

SEP ARABILITY CLAUSE 
- ' 

Sec. 9. If any provision of this joint resolution or the application 
thereof to any person or circumstance is heJd invalid, the remainder 
of the joint resolution and the application of such provision to any 
other person or circumstance shall not be affected thereby. 

EFFECTIVE DATE 

Sec. 10. This joint resolution shall take effect on the date of its 
,enactment. 

Passed over'P.residential veto Nov. 7, 1973. 
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Retaliation for Soviet Attack on Korean Airl·iner 

The question ·has been raised whether states whic_h have 
bilater·a1 aviation treaties with the USSR may suspend or 
terminate such t_reaties immediately •i_n retaliation for the 
Sov_iet attack on a Korean airliner. We bel•ieve that persuasive 
arguments exist that suspension or termination of such treaties 
would be justified under these circumstances. l/ We have 
summar1zed these arguments ·in the numbered paragraphs below. 
They are set forth in more detail in the attached memorandum 
from Deputy Assistant Attorney General Larry Simms. to Deputy 
Assistant Attorney General Ronald G. Carr, dated March 2, 
1982, re: '"CAB suspension of Civil Aviation Privileges for 
_polish Air.line." We have also attached for your information 
an excerpt from the 1980 proceedings of the American L·aw 
Institute containing a statement by former Deputy Legal 

.Adviser Mark B. Feldman supporting this •conclusion. 

y We have examined some of the bilateral agreements, and 
some appear to be terminable by either party following a 
specified period of notice. We assume for the purposes of 
this analysis, however, that the bilateral t_reaties may not 
be unilater·ally terminated or suspended at will. 

.. 



• 
1. We may assume that the Soviet Union has committed 

material breaches of international law, ,particularly t~e 
provisions of t_he United Nations Charter relating to the use 
of force and human ·rights. 

a. The Charter .requires part.ies to settJe disputes 
by peaceful means and to avoid the use of force, e~cept in 
response to armed attack. Arts. 1, 2, 33, 51. 

b. The Charter ~lso promotes and encourages respect 
for human rights. Arts. 1(3), SS and $6. The Hostage Case, 
(1980) I.C.J. Rep. 3 ·at ,r 91. The right to .li·fe is· a 
fundamental human right. Universal Declaration of Human 
Rights, Art. 3; Statement of President Reagan on Poland, 
oe·c. 23, .1981, 17 Weekly Comp . .1'404 (1981); AL.I, Restatement 
(Revised) -,Foreign Relations Law of the United States § 102 
(Tent. draft No. 3 (1982)). 

2. Some states, such '.as Korea and the United States, 
can demonstrate direct injury from the aerial incident. This 
·is a matter, however, in which all states have an i_nterest 
because the obl.igations created by the Charter agai_nst t_he 
use of force and against v.iolations of ·human rights are 
obligations which are owed to all states. One of the basic 
premises underlying the Charter ·is ·that of collect,ive 
res pons ibi,1i ty for keeping the peace and promotion of human 
rights. Art. 2(4); _Restatement, suora, §§ 702(k), 703(2). 

3. The Vienna Convention on the Law of Treaties codifies 
one part of the law of reprisals. Article 60 states that a 
treaty rna_y be suspended in whole or part i_n response ~o a 
material breach by the other party. When the .Internationa_l 
Law Commission drafted the Vienna Convention, howe.ver, it 
made clear that it did not intend to preclude othe"r forms of 
non-forcible reprisals. The Convention does not expressly 
dea:i with other for:ms of reprisal_s. (1966) 2 .t.B. Int'l L. 
Comm'n 253-55. 

4. It seems clear that when certain types of obligations, 
such as those under the UN Charter or human rights instruments, 
are violated, it m~y not be, lawful or practical to act to 
suspend ·the Charter or the human ·rights instrument. Art. 60 
of the Vienna convention on the Law of Tr~aties speaks of 
forbidding repri~als against »ersons protected by treaties of 
a humanitarian character. 
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5. Since ter:-mination or suspension of ,suc_h treaties would 
be counterproductive, other reprisals should be available. 
These measures could consist of acts such as suspension of 
other treaties, even where such suspension could be unlawful 
under international law but for the prior violation. Thus, 
the United States froze :Ir-anian assets when I_ran violated 
the Vienna Convention on diplomatic Relations, rather than 
reta_l_iate against Ir-anaian diplomats. Similarly, the United 
States suspended a cooperation ·agreement with lsr-ael several 
years ago when Israel staged raids on some of its neighbors 
in alleged violation of the UN Charter. Indeed, •the United 
States has already imposed economic sanctions, 'including the 
suspension· of "landing rights des·pite similar bi_latera_l agreements, 
·against both t_he Soviet Union· and Poland in retal-iation for 
human rights violations in Poland. 17 Weekly Comp. Pres. 
Doc . .l 4 0 4 , 14 2 9 ( 19 81 ) ; 7 6 Am. J . Int '-1 . L. 3 7 9-8 4 ( 19 8 2 ) • . 

6. The- most widely cited cinternatlonal :law treatise states: 

"Reprisal_s are such injurious -and otherwise 
internationally i1legal acts of one State 
against another as are exceptiona_l-ly pet:mi tted 
for t_he purpose of compel_! ing the latter to con
sent to a satisfactory se~tlement qf a dlfference 
created by its own int~rnational delinquency. 

* * * 
An act of reprisal may be performed against 
anything and everything that belongs·.to, or -is 
due to, the delinquent State or ·its citizens 
... treaties concluded with it may be 
suspended {and) goods belonging to it or .its 
citizens, may be seized, and the like." 

2 H. Lauterpacht, Oppenheim's International Law 136, -139 (7t_h 
ed., 1952). . 

7. This issue was raised at the 1980 Annual Meeting of 
the ALI. The proposed Restatement does not make the scope of 
.reprisals clear. Professor McDougal of Yale and Mark Feldman, 
'Deputy Legal Adv_iser of the Department of State, among others, 
made clear thelr belief that reprisals could be applied beyond 
the particular treaty concerned. Professor Henkin of Columbia, 
the Chief Reporter, thought there was a question as to whether 
international law permitted such reprisals. The matter has 
not been finally resolved as far as the draft Restatement 

. is concerned. See .ALI, 57th Annual Meeting ( 1980) at 133-35, 
attached. 

... 
' 
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' 
Re: war Powers Resolution: Detailing of Mi_l i tar·y 

Personnel to the CIA 

We have .had discussions recently regarding whether a 
Central Intell~gence Agency ( CIA) operation (i_n foreign 
ter·r-itory -while equipped for combat) utilizi_ng roil_itary 
equipment and military personnel detai_led to t_he c·rA would 
require compliance with the War .Power·s Resolution. In 
respondin_g 'to t_his issue this Off ice has found it necessary 
to re-examine and re\,ise a broad conclusion expressed by this 
Off.ic~ in its February 12, -1980 memorandum, t_he "'Hamon 
Memorandum,•• ,l/ t_hat "xnili t:ary personnel de ta fled to ·and 
under the control of the CIA ... 0 would not be covered oy 
the War Power~ Resolution were ·they to be deployed into 
hosti_lities or a situation otherwise t_riggering that .Resolut:ion . 

.,.-•1;\.r+' 

The heart of the argument in t_he February 1_2, 1980 Harrnon 
Mernor·andum ·i_s the essentially ·negat.ive inference drawn from 
the senate• s ·reject ion of the so-cal led '".'Eagleton amendment," 'l/ 

- I i 

·suaol 

. .! M~mor·andum for the_ Attorne·y Ge11eral entit_led "pr·esidential 
Power to use the AtJ'l'led Forces Abroa~ Without ·statut,ory Authoriz~ti_on" 
fr·om Jobn M. Harmon, Asststant. Attorney Gener·a1, Of_f_ice •of Legal , 
Counsel, ,Feb. 12, .1980. The occasion for this·memor·andum was 
·planni_ng rel:ative to t_he holdi.ng by I_ran of .,;Americ·an hostages• and 
a :range of potential American ;responses to·· t_hat situation 
i_ncluding ·a .possible resc·ue attempt'•· .The memorandum• was _general, 
however,, and did not focus on ,a specific factual situation. 
·Pa:t"ticu_lar_ly, the H_armon Memox::·andum' s c9mment_s concerning a ., 
c·IA oper·ati_on •involving detai_led military personnel_ was a part 
of a gener·a1 discussion and was not •in response ·to a precise 
fact-specific question. 

2/ Senator Eagleton introduced several amendments to the War 
po·wer:s Res·olution. some were adopted. '!'his particular ·amendment 
w·as enumer·ated as amendmeot No. 366, and is set out in 1_1_9 

- •, ~coog. Rec. :2_5079 ( July 20, :1973). •• 

,, .. 

.. . , 

.. 

•. 
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which is repri.nted on page 8 of that memor·andum. The Eagleton 
amendment would have supplemented section 8(c) (15 u.s.c. 
§ 1547(c)) of the War Power·s Resolution regardi_ng the definition 
of the term "introduction of United States Armed Forces." As 
enacted, t_his subsection now provides~ 

"For purposes of this chapter, t_he term 
'i_ntroduct ion of United States Ar::med Forces• 
includes the assignment of members of such 
armed forces to command, coordinate, partici
pate in the movement of, or accompany the 
regular or irregular military ·forces of any 
foteign country or gove~nment when such 
military forces are engaged, or t_here exists 
an imminent threat that such ·forces will become 
engaged, in hostilities." 

Senator Eagleton urged adding the following sentence: 

, "Any person employed ~y, under contr·act to, 
or under the direction of any department Qr 
~gency of the United States G6vernment who is 
either (a) act~vely engaged in hostiliiies in 
any foreign country; or (b) advising any 
regular ◊r irregular military forces engagea 
in hostilities !n any foreign country snall 
be ueeMed to be~ ~ember ~f the ~rrned ~orces 
of the united States for the purposes of this 
Act." 

We obser·ve at the outset that the Eagleton amendment on 
its face does not .suggest that .it deals with a situation in 
which uniformed personnel would be -detal1ed to the CIA: indeed, 
what it would have done on its face was 'to provide ·that all 
gover·nment employees under the direction of anv depart:ment or 
agency either engaged in hostilities •in any foreign country or 
advising any regular or irregular military .forces engaged in 
hostilities would be deemed to be a member of the Armed Forces 
for pur·poses of the war Powers Resolution. 1n other words, 
militar:y or paramilitary activities .by the CIA would have triggered 
t_he War Powers Resolution irrespective of whether the activities 
were performed by military personnel, civilian employees or persons 
under contract to or under ·the control of the CIA. 

- 2 -
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The sentences in the February 12 Harmon memorandum that 

follow the quotation of the Eagle ton ,Amendment read as fol_lows: 

"He (Senator Eagleton) explai_ned that it 
(his amendment) was i_ntended to cover CIA, 
paramilitary oper-at_ions involving persons 
who might be military officers under 
contract to the CIA. 1_19 Cong. Rec. 
25079-83 ( 1_973). He recognized t_hat 
without this amendment the Resolution as 
dr-afted would not cover the activities of 
such personnel, and argued that it should,. 
citing CIA activities in Laos -as leading 
to ~erica's Indo-China involvement." 

We have carefully reviewed not only the remarks of Senator 
Eagleton contained in the cited pages of the Congressional 
Record, but also the ·full Senate :debate on t_he .Eagleton amendment. 
We have been unable to find a single remark made by Senator 
Eagleton or any other senator that reasonably could be .read 
to support the assertion contained , in t_he sentences quoted ·above 
from the February ,12 Harmon Memorandum. In fact, Senator 
Ea_gleton and ·the other senators wno spoke ~t length for or 
against the Eagleton amendment r.iani_fested an understandin_g that 
the deoate revolved around the ClA's potent'.ial use of civilian 
personnel to conduct combat oper-ations .rather than si'tuat1'ons 
in which the conduct of the same operations :,y United :St:ates 
At;ned Forces mi·ght occur. Senator Eagleton and his pr-incipal 
al~ly _In tb.e floor debate, Senator Fulbright, repeatedly 
expressed the view that ·fai-1ing to include activities which 
the CIA might conduct with civtlian personnel was a major 
"loophole" which would allow presidents-to evade the War 
Power-s Resolution. The whole point of the Eagleton amendment, 
which emerges w.ith considerable clarity once the legislative 
history is examined closely, •is that Senator Eagleton intended 
that civilian forces were to be treated the same as u.s. Armed 

__ Forces for purposes of application of the War Powers Resolution: 

"My amendment would circumscribe the 
President's use of American civilian_ 
combatants in the same manner uniformed 
A~med Forces are circumscribed bys. 440 
as presently drafted. lt would, in 
other words, prevent a President from 
engaging American civilians, either 

- 3 -



f .. ... . t .. 1.,.,.. •• 

., .. . .. ' . • 

;;:-

.. . • • 
di_rectly or as advisers, in a hosti_le 
situation without t_he express consent 
of Congress." ( emphasi_s added). 

'I'hus, Senator Eagleton ·spoke at cons ider·able length about his 
concern that war·s or lengt_hy and costly military engagements 
could be caused by CIA covert civilian operations. The 
di_scussion did not relate to covering, by th_is amendment, 
the detailing of military personnel to the Cl_A. 

Furthermore, t_he record implies, albeit less strongly on t_his 
point, that c·IA activities which actually used military personnel 
would be covered by the War Powers Resolution ir·respective of the 
Eagleton amendment. 

The closest point that senator Eag1eton himself comes to 
saying something similar to t_hat attr-ibuted to him by the 
Februar·y .12 Harmon Memorandum is .found at 119 Cong. Rec. at 
25083 i~ a.paragraph that reads as follows: 

"So ni1itary activities wi11 be carried on 
by civilian employees of the Pentagon, 
because under the War Powers bill nothing 
prevents the Pentagon frcrn hiring or 
contr~cting with :civilian employees, 
ex-Militarv people perhaps, but people ~hat 
are :cal led c 1 v.11 ians." (emphasis :acded) . 

Senator Eagleton•s statements do not support the argument 
that the Eagleton· amendment was an ,,ttempt to expand the War 
Power$ Resolution to embrace CIA activities using military 
personnel. When examined in their full context, it was concern 
over anv .American involvement in a military context which the 
Eaglet()f} amendment was intended to address. He also said: 

"unless we treat all Americans ·alike, whether 
they are wearing a green uniform, red-white
and-blue or a seersucker suit with a:nns -=- what 
payroll you get on is secondary~ whether you 
get it from the Pentagon or whether you become a 
member of the Armed Forces, the end result is t_he 
same: Americans -are exposed to the r,isk of war. 
Arid as they are exposed to the risk of war, the 
country, then makes a commitment to war." 

Id. at 25080 (July 20, 1973). 
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In this same debate, Senator Javits, speaking in opposition 
to the Eagleton amendment, stated his understanding of the 
applicability of the War Powers Resolution to paramilitary 
activities conducted by the CIA as follows: 

"Another important consideration is that 
there (is] outside the Armed Forces ... 
no agency of the United States which has 
any appreciable armed forces power, not 
even t.he CIA. 'I'hey ( t:he c·tA) might have 
some clandestine agents with r.i.fles and 
pi.stols engaging in di.rty tricks, but 
t_here is no capability of appreciable 
mil:i tary action that would amount to war. 
Even in the Laotian war, the regular U.S. 
Armed Forces had to be called in to give 
air sup~ort. The minute combat air support 
·is 'required you have the Armed Forces, and 
the (War Powers Resolution} becomes 
operative.ff (emphasis added). 

Id . a-t 2-5 0 8 2. 

This debate over the Eagleton amendment stands rather 7 
clearly for the proposition tha~ CIA civilian operations (at / 
least rn.ost of them) were not emoraced by the War Powers .7 
Resolut.ion as ultimately passed by the Congress unado,rned 
with the Eagleton amendment. We do not believe the negative 
inference to be drawn from the defeat of the Eagleton Amendment 
can be stretched further than to confirm that CIA civilian 
operations are not eIY1braced by the War Po~ers Resolution. / 

In summary, we believe the legislative history retied on 
in the February 12 Harmon memor·andum supports the proposition 
that Congress assumed that the CIA's use of civilian or 
ex-military personnel would not trigger the ·war .Powers Resolut"ion. 
We do not believe that that legislative history may be relied 
upon for t_he conclusion that the involvement of military 
personnel, .if temporarily detailed to the c·IA and under 
civilian control, would remain outside the War Powers Reso1ution. 

Theodore s. Olson 
Assistant Attorney Gener·a1 

Office of Legal Counsel 
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MEMO~NDUM f'OR MARK M. RIC.HARD 
Deputy'Assista:nt httorney General 

·Ct"iminal Division 

·Re: Treaty -Obligations· Governing ·Prisoners of War 

.1'his· me'morandum contains an ·enifrner·ation of the· inter·n·ational 
law ramif_ications which.might arise· from a propos·a1 to condit_ion 
repatriation of the Cuban citizens -taken ,prisoner· in Gr·en·ada 

-on_: an agreement by ;t_he• Gove:r·nment of_ Cuba -also to accept t_he 
retur·n of those Cuban citizens who arrived' -in the 1980 Freedom 
F_lo-ti_l)a and who ar·e still being detained by' the Un-it·ed -

•States· gover·nment._ In -the brief time available to us,. we 
.have identified the f6llowing treaty provisions that-ap~ly to 
treatme11t of' indi vidu·a1s· captured du:r;in_g :an ar_med col)f l_ict ._ !/· 

t. Geneva Convention Relative to the Treatment of 
Prisoners of war~ T.I.h.S. 3364, 6 u.s.T; 3316 (1949). This 
Conventicm covers ,what_ may be generally ,considered miJitary 
prisoners .of war: ·members .of :the armed .for·ces, mi1it_ias, • 
-volunteer corps, and_ organized· resistance .'movements attached, 
to the enemy.· :1d. Art. 4(AU1), (2)._ Jt ·also,cover·s 
civi'l_ians: who accompany the armed :forces _in.-a: support capacity, 
such as· aircraft crews; ,·war corres·pondents, supply ·contr·actors 
and labor~rs. ·rd. hrt. 4(A) (3)-(5) • .rFinally, ·,it also 
cove.rs inhabitants who,. on ·the approach·· of an :army, spontaneously 
·take ·up arms to resist. Id. ,§4 ('A) ( 6). • • - ._. . 

l._ Art._ 2 :_ 1'he •Convention applies 

'" to a"il cases of 'dee l_ar·ed Wat' or , of any 'other 
·armed conf1ict which may arise· betw·een two or 
more of the.High ·contracting Parties, even if 
the state ·of war· 'is not .recognized ·by ,one of 

, ·tbem . . . . Although .one of' .the. ·pow~rs in conflict 
:may not be a party to. the :present. Convention, the 
:pow·ers who are parties theret6 shall ·r·emain. bound 
by it i11 their· mutual :r:elation_s.11 

.!/ 1'he~ United States and Cuba ·are .parties to bot_h treaties 
di_scussed .. in this ·memor·andum. 



• 
2. Arts.: 109, ·1:10 :· 

" .. •: ·Parties ·to ,the_ conf_l_ict- ar·e bound· to send· 
bac_k_ tQ their- own_ country, regardless: of ·number· 
or· rank,. seriousl_y· .wo~nded and seriously, sick 
prisoners_ of_ war,. ~afte:x:: having cared for them 
untJ.l they ar~ f_i t_ to tr·avel_ : .. _ 

"rhe f·ollowing· shal_l be: rei>atriated direct:: 

( l) :1ncur·ably· wouncfod and_ s id~ whose mental or· 
physical_ .f_itness -seems· to- have_ been grave~y 
dimi_nished ._ 

,( 2) Wound-ed a:nd sick who, according -to medical_ 
opin_ion,-, are. not_ li_kely tQ recove:x::· within one: 
sear, whose: condition_ ·requir·es .tr·eatment_ and· 
whose ·mental o:x::· physic-al ·f it_ness seems to have 
.beer)_ ·gravely diminis_hed. 

( 3) Wounded and sick_ who have_ recovered,- but whose. 
mer:ital o:x::· physical_ ·fitness· seems .to h~ve '-been 
gravely and permanently··diminJshed._ 

'I'he_ ,fol_lowiriQ may· be acco~od.at~d •in a neutral_ count_ry_:· 

(1) .Wounded and-sick whose ~ecovery~ay be 
·expected within. one yeax:· ot: t_he: d"ate ;of_ ·the. 
wcfond· or· the beginni_ng of the_ ,illness,· if 
.tre·atment_ in a ·neutral_ co·untry ·might increase 
the• prQs·pects: -of ·a more. certain_ arid·- s1>eedy 
recovery._ 

( 2) Prisoners_ of war whose mental' or: pnysical_ hea1t_h,
according to medical_ opinion,· ·is_ se:x::ious_ly 
·thr·eat·ened by continued captivity·, but_ whose 
accommodation _ _iii a neutr·a.1_ • country· might_ remove_ 
such a ·thr·eat._" • 

' 
:3. Art.- ).1s·:_ 

"Prisoners· of war· shall be released· and 
, r~patriated without_ cfo.lay after th¢, cess·at_ion_ 
of ·active hostilities·.: 

)n. the-~bsence_ of $tipulation~ to the ab6ve 
ef_fect_ in ariy agreement_ concluded between_ the: 
Pa:t:ties ~o the_ conf1_ict_ w~ th_ a_ view· tQ the· 
cess·ation ·of '.host_ili ties,- o:x::-fai_li_ng any s·uch 
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• agre~ment, each of the Detaining Powers· shall 
•itseff est·ablish and ex~cute witbout. delay a 
plan of r·epat.riation Jn conformity with., the.._ 
principle ·1aid .down in .. the. foregoing, paragrap}:} .. 

·, . -

'1.n. ei.the:r· c·ase ,. the .me~st1r·es adopted· ,sh~ll be 
broug_h.t. to 't_he knowled~ie: of the \i:>ri.soners of° war· .. 

The: cost of repatriation of prisoners: ,of wa:r· shall 
in al_l. cases be eguitab1y· apportionea: between the, 
Detai.nJng ·I>ower· and_, the ·power· on which. the. prisoners: 
depend.:. • This apportionment. shall. be. c·arried out. on_ 
thEi tollowing basi_s: 

( a) If. the: two Powers· .:are. contiguous,- the :Power 
on which the prisoners of wa:r depend·shall 
bea:r the costs· of repatriat_ion. 'f.rom tbe, 
trontiers of. the ·,Detaining :Power·. 

(b) ~If_ the' two .Pow·ex:-·s· are: not. contiguous, the 
Detaining Powe1;· shall. bear· the' costs: ot: 
'transport o( prisoners: o( ,war: ovex:-· its own. 
territory· ·as .far· as· its: fro11tier ot: its port. 
ot: emba:rJfatiorf nearest. to the. ·t·erri tory· ot: the. 
·power· on· whicJ1 the prisoners: of wat: depend.: 
T_he Parties concerned shall ·ag,;ee, between 
t_hemselves as: to .the equitable 'apportionment_ ot 
the remai_Qi;1g· costs: of :the repatriation-: The: 
conclusion ot this: agreemen~ ~hali in no circum~ 
stances justif·y "any de1ay· .i.n. the ·r·epatriation 
ot: the' prisol)ers: ·.of. war.:"· • 

4 .. Art .. ;119:. "~epatriation. sba1l .be effected· in 
conditions simila~ to those 1aid down in Articles 46 to 48 - . - - - ~ - - - - . 
inclusive· of' the present CoQventioli for· the. tr·ansfet: of 
p>;i.soner:s of war: .• .. -.'" Art. 4~· provides· inter: !alia, that. 
"Tbe Detai_ni_ng ·power, when decidf ng u·poli. the ~ransfer· o( 
prisoners, of. war, shall take. into account. t.he, .inter·ests of . 
. the, p:risoners: the·roselves, ,more. especially so. as ·not ·to incr·ease· 
the: difficulty o( the{r repatriation."' Art-: ·llQ also states. 
that '"By agreement. between· the, Parties to the. 1 confiic~,
commissions sh_al_l .be establis_hed. fot:· the purpose ·of -searc~i.ng 
for· dis·per~sed px:-i_soners of: wax:· and· of assuri.r:ig theit:· repatri_ation 
with. the least· l)os·sible de lat .. " • • 

., 
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II.: _G-eneva Convention· Relative. to the Protection of Civilian 
Per·sons in Time of War, :r.I.A.S._ No.: 3365, ~ u.s.T. -.. 
35l6 < 1949 >. 

A. Certai_n l)rovisions· 1 cov·er· all civilians·.-

1.: ~rt.: 2 :· The , Convention applies to • •~any .·armed conflict 
-whic_h may arise· between_ two or· mor·e of :the fJigh_ Contracting 
,Parties·, ·-even_ if_ the_ state of_ war •is not .recogn_ized by one ·of 
.them ... ~- 'Although one of the:- ·po~iers in_ the_ conflict ·may .not_ 
be· ·a: l)arty to the: pr·esent_ Cor1Vention,_ 1the powers· who ar~. • 
part_ies thereto shall_ ·remain bound by .it in the~r··mutu·ai 
r~lations." • 

2.: Art.: 34 states· that, "The. taking of h_ostages. i_s -forbi<lden." 

,B.- Section_ :i:r of_ t_he: Convention_, deals •with_ aliens in 
the ·territory of_ ·a party·, to the: conflict who are. also •~protected 
persons," as· defined •in_ Art.: 4, .i.e., indi via·ual_s "who,· at_ -a 
giv·en_ ··mome:nt_ and in_ any marmer- wh_atsoever·,- ·f'i_nd themselves, 
.in c·ase_ of a conflict_ or- occupation, in ·the: hands_ .or a ·Party· 
to the conflict_ ot": Occupying Powex::: of which ,they ar-e. not_, 
nationals." • - • • 

l.: .Art._ 35:: 

"All. protected ,persons who. may d·esir¢ to 
leav¢ • the terr'i tory at ·the outset_ of·, Ot"-during 
a_ conflict, shall. .be ·entitled-. -to do so, unless:· 
their de·partu-r·e_ is: contrary· to· the nationai_ 
inter·ests: of the_ 'st:ate. ·TJie ,app.i_i'cations: ·of_ 

,s·ucb. persons to 1eav·e shall_ be decided i_n accordance 
with r·egularly· est·abl_ished· procedur·es· and 0 th¢ deci_sion 
shall_ be taJ..en as r·apidly· •as· possible._ Those persons: 
permitted to leave may provide tllemsel ves. with_ the: 
·necess·ary· funds•·for- theil" journey·. and t·ake with them 
a reasoriable,amount of their' effects and articles of 
personal_ use. 

If any ·such_ pers·on is· refused- per.mission to leave 
the: territory·,- h.e shal_l_ ,be entitled to .hav·e such. 
•refusal_ -reconsider·ea as: soon as possible by· an, appropriate. 
court_ or=· "admi_nistrative board d-esignated· by the - -
.Detai_ning -Power'-·f·or that_ purpose._ • 

1 - . . 
• r 
I 

'Upon_ request,- representatives· of the Protect_i_ng 
Pow·er shall, unless.·_r·easons of_ security ,pr¢vent. :it,
.or the: persons: concerned object, be furnished with 

-- 4 -: 
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• • 
the reasons· for re6:is·a1 of· any request for: permission. 

·~o iea:ve the: ter·ritory· ·and be given, as expeditiou·sly 
as: possible, ·the names of al 1 persons who have. been_ -
denied· pe:c:_mfssion to leave." • 

2._ Civilian_s who d·o not. leave the··cou·ntr,t unde:c:_· ·Art._ 
Js•·s. provisions ,may be_ interned "<?l')ly if_ ,the_ security of: the 
Detai_oing Power· makes_ it_ absolute]y necessary," id., Art. 42 ,
or "fo:c:_· imperative_.reasons of security .•.. _ ... Id_.-,--Art.- 78._ 

3 ._ Art • 4 3 :: 

"Any· protected per·soo_ wh_o. has: been ioterned: Ot" 
placed in assigned·residence shall be entitled· 
.to have_ such_ ·act ion_ r·ecoos idered as: ·sooo. as: possible 
by an. appropriate .court_ o:c:_· administr·at'i v·e board 
de_s ignated .by· the: Det·aioing Powet: !o:c:_· that purpose .. 
If_ the: internment or· .placing in. assigned residence •is· 
maintained, .the. court_ ·or· ·administr·atJv·e bo·ard shall_ 
periodical)y ,- and: at_ least_ twice. yearly-,- give_ co·ns ide_-: 
r·ation_ to bis or he:c:_= case_ with .a vie~t to the· favourable. 
amend-ment of_ the: init_ial_ decision, if_ ·ci:c:_cumstances' 
,permit·- n -

,,, 

-4 ._ -Art.- 46·:: ".In. so fat:: -as ~hey h_ave not_ been .previously· 
withdrawn,-, restrictive ·meas·ur·es: takeli regarding protected -
p~r·sons shall_ be_ .cancelled as· .sooo as' possible. ·after: the_· 
close ~f hostilities~" 

"Each interned persqn_ shall_ ·be_ .released by· the_ 
•Detaini_ng I>ower -as• soor:t as: the r·easons ~hic_h ' 
necessit_ated his_ •internmeot -no J:onget:· ex_ist.-

~he_ Parties: to the_ conflict_ shall, moreover, 
endeavo:c:_· during the- course_ of hosti:l_ities,_ to conc·lud·e 
agreement_s: for the: release,- the repatriatiol'),- the 
return_ to: places of_ ·residence. or t_he_ accommodation_ 
in ·a neutr·a1_ country o! .certain_ clas·ses: of: •interoees~ 
in_ particular· children,- ·pregnant_ women: and mothers 

. with infants_ and young children, wou·nded'·afld 
sic_k, and: internees who have_ been -d-etained: fo:c:_· a long_ 
time." 

I 



• • 
6. Art. 133 :_ IIInternment shall cease as soon as possible 

after the close of hostilities .... _ By agreement between the 
Detaining Power-and the Powers concerned, committees may be 
set up after the close of hostilities, or: of tJ1e occupat_ion 
of ter-ritories, to sear-ch for- dis-persed inter-nees." 

7. Art. 1_34: "'I'be High Contracting Parties shall endeavor, 
upon the close of hostilities or: occupation, to ensure t_he 
return of all internees to their last place of residence, or-
to facilitate their repatriation." 

We are continuing to research this issue -and w_il1, let 
you k-now if we discover additional sources of potential_ authority. 

'I'heodore B. Olson 
Assist-ant Attorney Gener-al 

Of~ice of Legal Counsel 
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MEMORANDUM FOR FRED F. FIELDING 
Counsel to the President 

RE: War Powers Resolution and Military Action Against Libya 

I have reviewed Abe Sofaer's January 7, 1986, memorandum to 
you on the War Powers Resolution. My brief comments follow. 

1. The President has made clear that any potential military 
action would be directed against Libya itself, not against indi
vidual terrorist groups or locations within Libya. The use of 
American ·military forces in this context woul~ surely trigger, as 
Abe Sofaer's memorandum points out, both the consulting and the 
reporting requirements of the War Powers Resolution. 

2. In the· unlikely event, however, that the President 
authorized military action against individual terrorists or 
terrorist-groups in Libya, rather than against Libya itself, 
difficult questions would arise about the applicability and •cope 
of the War Powers Resolution. As you know, this has been the 
subject of prior interagency memoranda and discussions, and has 
never been fully resolved. A review and analysis of this issue 
will be provided to you.in~ subsequent memorandum. 

~- With respect to predeployment of' American military 
forces (assuming the predeployment is for action directed against 
Libya itself), I agree with Abe Sofaer. that the applicability of 
the reporting requirements of sections 4(a) (2) and (3) of the 
War Powers Resolution would depend largely on the particular 
facts of the predeployment (~., the num~er of personnel and the 
type of equipment being moved, the number of forces already in 
the foreign country). In addition to the ,points made in the 
Sofaer memorandum, it should be noted that a predeployment of 
even a relatively large military force-might not fall within the 
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reporting requirements of sections 4(a) (2) and (3) of the War 
Powers Resolution if it could be characterized as the re
placement of existing comba~-ready forces in the foreign country. 
This and other issues relating to the use of American military 
forces in the fight against international terrorism are currently 
being studied by this office; our views will be provided in a 
subsequent memorandum. '?(/_ 

c_pru.CJ 

cc: Abraham Sofaer 
Legal Adviser 
Department of State 

Leon Niederlehner 
Acting General Counsel 
Department of Defense 

Charles;_ loper 
Assistant Attorney General 

Office of Legal Counsel 
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MEMORANDUM 

TO: Alan, Kreczko 
Special Assistant to the Pre~ident and L~gal Adviser 
·N~tional Security Council 

FROM: Daniel L. Kof~sky1i-K 
Acting Assistant Attorney General 
Office of Legal Counsel 

SUBJECT: Legal Assessment of the War Powers Resolution 

Attached is our memorandum setting forth the v.iews of the 
Department of Justice on the constitutionality of the War Powers 
Resolution and related issues, in response to questions directed 
to the Department in Presidential Review Directive/NSC-28 on War 
Powers Is·sues. .As the memorandum notes,. it presents the current.· 
posit~on 9f the Departrne~t of Justice· on those issues, but is 
being submitted ~oncurrently to the recently cbnfirm~d Solicitor 
General and to the Assistant. Attorneys General Designate for the 
Office of Legal Counsel .and the Civil .Division. A draft was 
previously submitted to the Departments of State and Defense for 
comments. The ·Department of State's response, dated June 8, 
1993, was not received in time. to be incorporated into our draft 
or resporided ·to fully, but ~s attached as an appendix. 

cc: Leon Fuerth 
Marc Grossman 
Col. Michael B. Sherfield 
Vincent Foster 
Alphonse Malden 
John A. Laµder 
Rick Inderfurth 
Capt. ·a. L. Sheffield 
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Legal Assessment of the War Powers Resolution 

This memorandum presents the current position of the 
Department of Justice on the constitutionality of the War Powers 
Resolution and related issues. It is, being submitted 
concurrently to recently confirmed Solicitor General Drew Days; 
to Walter Dellinger, Assistant Attorney General Designate, Office 
of Legal Counsel; and ~o Frank Hunger, Assistant Attorney General 
Designate, Civil Division. The memorandum provides the 
Department's best assessment of the merits of the legal issues 
but, is not intended t<? foreclose arguments that the Department 
might make as advocate iri litigation on the same issues. 

SUMMARY OF CONCLUSIONS 

The War Powers Re~olution (WPR) requires the President to 
consult with Congr~ss before sending American forces into 
hostilities or 11imminent 11 hostilities, and to report to Congress 
within 48 hours after doing so. It also requires the President 
to withdraw troops within 60-90 days unless Congress declares war 
.. or authorizes the use of force by statute. The WPR permits 
Congress to recall the troops sooner by concurrent resolution, 
which does not require the President's signature. 

Constitutionality of the War Powers Resolution 

o § 2(c) (stating that the President uses force only pursuant 
to a declaration of war, statutory authority, or to repel an 
attack on the United States): 

o § 2(c) is only a congressional statement of policy. It 
does not bind the President. 

o As a constitutional matter, the President's implied 
authority to use military force is imprec~se, but 
i'ncludes, among other things, repelling attacks on the 
United States and suppressing civil insurrection within 
it, protecting American citizens abroad and U.S. 
Embassies, and carrying out security commitments in 
treaties. 

o §§ 3 & 4 (reporting and consultation): These provisions are 
constitutional. 

o § S(b) (requiring withdrawal of troops within 60-90 days): 

• 

o No administration has accepted the constitutionality of 
this provision. Most scholars do. 

- 1 -
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o We believe it would be held constitutional on ,its face, 
but in some circumstances would be unconstitutional as , 
applied. 

o § S(c) (withdrawal by concurrent resolution): This 
provision is an unconstitutional legislative veto. 

o § 8(a) (prohibiting inferred authority to use force from 
statutes and treaties): This provision is constitutional, 
but would not bind later Congresses. 

o Legislative alternatives': 

o Withdrawal by joint resolution: Such a provision would 
• be constitutional. 

o Funding cut-offs: Such a provision would be 
constitutional. 

Justiciability of compliance with the War Powers Resolution 

o Under the current WPR, a court would probably find no 
justiciable issue as to the WPR. No court has yet reached 
the merits of the WPR case. 

o Legislative amendments could probably create a justiciable 
issue regarding the reporting requirement (§ 4), but not the 
termination requirements (§ 5). 

- 2 -
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Legal Assessment of the War Powers Resolution 

I. Background 

The War Powers Resolution, Pub. L. No. 93-148, 87 Stat. 555 
'(1973) (codified at 50 U.S.C. §§ '1541-1548) ("the WPR" or "the 
Resolution") (copy attached), was enacted by Congress on November 
7, 1~73, o~er Pres~d~nt_Nixon•s veto. In large part, it 
represented an attempt by C~ngress to regain control over the 
United States' warmaking. T~is section describes the WPR's 
origins and legislative history and then summarizes its 
provisions, the. issµe~ that :t:i?-v_e .~~i_sen ~nder them, and the 
·Executive Branch interpretation of them. The next four sections 
then treat in detail constitutional questions raised by the WPR. 

A. Origins and Legislative History 

In the late 1960's, the escal?ting controversy over the war 
in Vietnam stimulated Congress' interest in its war powers and 
the ?r~s-ident 's uses of force abroad. The WPR responded to, .a· 
perception in Congress that "the constitutional 'balance• of 
authority over warmaking has swung heavily ,to the President in 
modern times. To restore the balan~e provided for and. mandated 
ip the Constitution, Congress must now reassert its own 
prerogatives and responsibilities." H.R. Rep. No. 287, 93d 
Cong., 1st Sess. ~ .(1973). It sought 

"to restore the balance. whic_h has been upset by the 
historical disenthronement of that power oyer war which 
the framers of the Constitution regarded as the 
keystone of the whole Article of Congressidnal p6wer -
the exclusive authority of Congress to 'declare war'; 
tpe power to change. the nation from a state of peace to 
a. state of. war. 11 

s. Rep·. No_. 220, 93d Cong., 1st Sess. 2 (1973) (quoting Sen. 
Javit's) . 1 • 

1 Professor John Hart Ely suggests a more cynical view: 

The War Powers Resolution was enacted ... in 
response to a perception on the part of Congress that 
since 19.50 - - when President Truman had sent our troops 
into Korea without congressional authorization -- it 
had been dodg~ng its ~onstitu~ional duty to make the 
decision whether to commit American troops to combat. 
Insteaa, it had lain back, neither disapproving 

• 

(continued ... ) 
- 3 -

LIMITED OFFICIAL USE 



0 0 
LIMITED OFFICIAL USE 

The WPR was largely' motivated by the war in Southeast Asia. 
The Senate Report traced the "immediate legislative history" of 
the WPR to "the controversial Gulf of Tonkin Resolution of 1964 
and the subsequent conduct of hostilities in Vietnam, Laos and 
Cambodia without valid Congress.ional authoriza~ion." s·. Rep. No. 
220 at 4. In 1969 the Senate passed by a ·wiqe margin a non
binding resolution expressing its sense that United States Armed 
iorces co~l~ be used ·ori foreign soil onli pursuani t~ "a treat~, 
statut~, or concurrent resoluti.on of both Houses of Congress 
specificall.y providing for such commitment." National 
Commitments Resolution, S. Res. 85, 91st Cong., 1st Sess., 115 
Cong. Rec. 17,24·5 (1969) .. In ~he view of the Senate Foreig·n 
Rel.a'tions Committee, that resolution had been "ignc;,red." S. Rep. 
No. 220 at 4. Congress saw. President Nixori•s commitment of 
forces to Cambodia in 1970 as proof that he thought, as Cong~ess 
believed President Johnson nad, that he could commit U.S. forces 
to hostilities without expre~s authorization from Congress, .and 
this realization provided the "initial impetus" for war powers 
legislation. S. ~ep. No. 220 at 5; H.~. Rep. No. 287 at 4. In 
the years following, both houses of Congress passed various war 
power8 measures but were unable·to agree on· a single bill: See 
H.R. Rep. No'. 287 at 3; William B. Spong, Jr., The War ·Powers • 
Resolution Revisited: Historic Accomplishment or Surrender?, 16 
Wm. & Mary L. Rev. 823_, 824-27 (1975) . The heavy bombing of· 
North.Vietnam iri December 1972, combined with. the abu~es of power 
revealed in the Watergate scan~al, gave war powers legislation 
added momentum iri 1~73~ Id. at 827-28. 

The WPR resulted from· a compromise b~tween the House and· the 
Senate, which had taken very different approaches to "restoring. 
the balance" in the exercise of war powers. To be sure, several 
provisions of the House aqd Sen~te bi~ls were similar. Both 
bills required the President to F'emove troops from hostil.ities if 
Congress had not expressly authoriz~d them within a c~rtain time 
(the Senate bill allowed 30 days, the House bill 120). Spong, 16 

1 ( ... continued) 
presidential military ventures nor very explicitly 
approving them, trusting the President to take the lead 
and waiting to see how the war in question played 
politically. In 1973 it therefore decided it could not 
count on itself to decide such issues unless forced to,. 
and the War Powers Resolution was designed to exert 
such force. 

John Hart Ely, Suppose Conqress Wanted a War Powers Act that 
Worked, 88 Colum. L. Rev. 1379, 1379-80 (1988). 

- 4 -
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Wm. & Mary L. Rev. at 832. 2 Both bills also permitted Congress 
to order American forces out of hostilities before the time had 
expired -- in the House bill, by concurrent resolution, and in 
the Senate bill, by joint resolution (requiring presentment to 
~he President). Id. But beyond that, the bills had very 
different objectives. The "essential purpose of the [Senate] 
bill [was] to reconf~rm and to define with precision the 
constitutional au~hority of Congress to exercise its 
constitutional war powers with respect to •undeclared' wars and 
the way in which this authority relates to the constitutional 
responsibilities of the President as Conunander-in-Chief. 11 S. 
Rep~ No. 220 at 2 (emph,ases added). Th~ House bill, on the other 
hand, merely "outlirie[d] arrangements wqich would allow the 
president and Congress to work together in mutual respect and 
maximum harmony toward their ultimate, shared goal of maintaining 
the peace and security of the Nation." H.R. Rep. No. 287 at 5. 
The House bill did not place any limitations on the President's. 
ability to commit troops, other than the 120-day time limit 
described a~ove, if the consultation and reporting procedures 
were followed. 

Ultimately, the conference committee preferred the House 
approach, but it shortened the time limit on the use of force to 
60 days, with an additional 30 if military necessity dictates. 
To accommodate the Senate's desire for an enumeration of the 
President's warinaking powers, the conferees added a "purposes and 
policy" section specifying the President's powers. The 
conference report stated, however, that "[s]ubsequent sections of 
the joint resolution are not dependent upon the language of this 
subsection, as was the case with a similar provision of the 

) 

Senate bill." H.R. Conf. Rep. No. 547, 93d Cong., 1st Sess. 8 
(1973). 

President Nixon vetoed the WPR because its restrictions were 
"both unconstitutional and dangerous to the best interests of our 
nation." 9 Weekly Comp. Pres. Doc. 1285 (Oct. 24, 1973). He 
expressed the belief that the provisions of§ 5, requiring the 
withdrawal of troops in certain circumstances, were 
unconstitutional beca~se they "take away, by a mere legislative 
act, authorities which the President has properly exercised under 
the Constitution for almost 200 years." Id. at 1286. He did not 
explain his rationale, except to note that§ 5(c) denied the 
President his constitutional role in approving legislation. Id. 
President Nixon also believed as a matter of policy that the WPR 

2 Such a provision was lacking in the previous year's House 
bill, which had died with its Senate counterpart in conference. 
See Spong, 16 Wm. & Mary L. Rev. at 827. 

- 5 -
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would undermine United States foreign policy. He asserted that 
the WPR •would have precluded an effective.response to the Berlin 
crisis in _1961 and the Cuban missile crisis in 1962, among 
o~hers, and that it would deprive the President of "peace-keeping 
tools" ·such as humanitarian relief ef'forts and shifts of 
deployment to back up diplomacy. Id. 3 President Nixon also 
ch~rged that§ 8 of the WPR, restricting the inferences of 
authorization 6f force that could be drawn from statutes and 
treaties, wo~ld impair- the United States's treaty obligations to 
NATO. Id. Finally, President Nixon expressed concern that under 
§ 5 Congress could make foreign policy decisions· through 
·inaction. Id-. ?t 1286-87. • As· an art·ernative to· the WPR, he 
proposed a non-partisan commission t_o study the constitutional 
roles of the President and Congress. Id. at 1287. Congressional 
supporters of the WPR responded that Nixon had failed to address 
the argument against- the President's use o_f force. without_ 
authorization. -See Staff of the H9use C(?mm. on Foreign Affair~, 
97th Cong., 2d Sess., The War Powers Resolution: A~Special Study 
of the House Committee on Foreign Affairs 157-58 (Comm. Print 
1982) ("Special Study") .. The veto was overridden on November 7, 
1973, by .a four vote margin in the House and by a substantial 
margin in the Senate. 4 -

B. Summary of Provisions and Issues 

1. Sections 1 & 2: Title, Purposes, and Policy. 

Sect-ion 1 establishes the· title as the "War Powers 
Resolut±on." Because the WPR ·was presented to. the President and 
enacted over his veto, however, the fact that it is a 
"resolution" rather than an- "act" is of no .legal conseque.nce. 
Indeed., it has been suggested •that the WPR be renamed the ".War 
Powers Act II to avoid any impre!:lsion that .it has less legal effect 

3 One observer has .suggested that Nixon's ~eto message was 
drafted to respond to the Senate bill, which limited the 
instances in which the President could initiate a use of forcg, 
rather 'than the House bill, which did not. See Michael J. 
Glennon, Constitutional Diplomacy 88 n.84 (1990). 

4 Extraneous political factors may have played a significant 
role in the override. Commentators have pointed to_ Congressional 
frustration over the President's repeated successful vetoes in 
1973 and to the escalating Watergate scandal, in which the 
"Saturday Night Massacre" had occurred just four days before the 
override vote. See Louis Fisher, Constitutional Conflicts 
Between Congress and the President 267 {3d ed. 1991); Spong, 16 
Wm. & Mary L. Rev. at 836; Special Study_, supra, at 164, 167-. 
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than an ordinary statute. See Ely, 88 Colum. L. Rev. at 1385-86. 
Cf. Sen~ Joseph R. Biden, Jr. & John B. Ritch, III, The War Power 
at a Constitutional Impasse: A "Joint Decision" Solution, 77 • 
Geo. L.J. 367, 396 (1988) (proposing "The Use of Force Act") . 

. • 
Section 2 states the Resolution's purpose an~ the 

constitutional ~uthorities upon which it is predicated. Its 
purpose is 11t9 fulfill the intent of the framers of the 
Constitution" to 

insure that the collective judgment of both the 
Congress and the President will apply to the 
introduction of United· States -Armed· Forces· -into
hostilities, or into situations where imminent 
involvement in hostilities is clearly indicated by the 
circumstances, and_ to the coritinued use of such forces 
in hostilities or in such situations. • 

WPR § 2(a), so. U.S.C. § 154l(a). Section 2(b) invokes the 
Neces~ary and Proper Clause of the Constitution, art. I, § 8, cl~ 
18, as the constitutional basis for the legislation. The section 
notes specifically that the· clause applies not only to Congress' 
own_ powers, "but also all other powers vested by the Constitution 
in the Government of the United States, or in any department or 
officer theieof." WPR § 2(b), SO U.S.C. § 154l(b). Section 2(c) 
declares that the President's constitutional i,t>wers as Commander 
in Chief ~ith respect to the introduction of United States Armed· 
Forces into hostil1ties or situations in which hostilities- are 
clearly indicated 

ar~ e~er~ised .only pursuant to (1) a declaration of 
war, (2) specific statutory authorization, or (3) a 
national emergency created by attack upon the United 
States, its territories or possessions, or its armed 
fore.es. • • 

WPR § 2 (c)', so u.s.c. § 154,1 (c). 

There has been a good deal of debate about whether this 
section purports to state all of the circumstance's in which the 
President may order forces into situations w·he.re hostil'ities are 
likely. As discussed below, the predominant view is that the 
-list in§ ·2 is not meant to be exclusive or binding. 

2. Consultation 

Section 3 of the WPR, ~o u.s.c~ § 1542, cails for 
consultation "with-Congress" "in~every possible instance ... 
before introducing United States Armed Forces into hostilities or 

- 7 - , 
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into situations where irmninent involvement in hostilities is 
clearly. indicated by the circumstances, 11 and regularly 
ther~after. The House Report explained that the consuitation was 
not intended to be "synonymous with merely being inforiried, 11 but 
rathe:r: mea~s that "Members of Congress are being asked by the 
President for their advice and opinions and, in appropriate 
circumstances, their approval of action contemplated." H.R. Rep. 
Nd. ~87 ~t ~-7. 

Several questions of interpretation have arisen under this 
section. The first concerns the definition of "hostilities." 
.The, House Repor,t indicated ,that '.'h9stilities 11 _was prefe~:>;ed to. 
"armed conflict" because "hostilities" was. the broader term. ··In 
addition to actual fighting, the report explained, 

hostilities also encompa~ses a state of confrontation 
in which no shots have been fired but where .there is a 
clear and. present danger of armed CO'.!}flict. "Irmninent 
hostilities" denotes a situation in which there is a 
clear ·potential either for .such a state of confronta
tion or· for actual armed conflict. 

Id. at 7 (emphasis in original). The Executive Branch, however, 
has interpreted the te:;-ms more narrowly. The Ford Administr~tion 
took the apparently narrower view that the term included: 

a situation in which units of the U.S. armed forces· are 
actiyely engaged in exchang~s of fire wit~ opposing • 
units of hostile forces, and "irmninent hostilities 11 was 
considered. to mean a situation in which there is a 
serious risk from hostile fire to the safety of United 
States forces. In our.view, neither term necessarily 
encompasses irregular or infrequent.violence which may 
occur in a particular area.• 

Letter to Rep. Clement J. Zablocki from Monroe Leigh, Legal 
Adviser, Dept. of State, and Martin R. Hoffmann, General Counsel,. 
Dept. of Defense (June 3, 1975), reprinted in War Powers: A Test 
of Compliance: Hearings Before the Subcormn. on International 
Security of the House Cormn. on International Relations, 94th 
Cong., 1st Sess .. 39 (1975) ("1975 Hearings"). Successive 
administrations have held the same view. See,~, "Overview of 
the War Powers Resolution, i, ~ Op. O.L.C. 271, 275 (1984); • 
"Presidential Power to Use the Armed Forces Abroad Without 
Statutory Authorization," 4 Op. O.L.C. 185, 193-94 (1980) 
.(agreeing that "hostilities" do not include "sporadic military or 
paramilitary attacks"). 
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The section requires consultation with "Congress." In 
practice, ~he President has generally consulted only with a 
select group of congressional l~aders. See "Executive Power with 
Regard to the Libyan Situation," Memorandum for the Attorney 
General, et al., from Theodore B. Olson, Assistant Attorney 
General, Office of Legal Counsel 9 (Dec. 23, 1981) ("1981 OLC 
Memorandum"); see also The Situation in Iran: Hearings Before 
the Senate Comm. on Foreign Relations, 96t~ Cong., 2d Sess. 31-32 
(1980) ( 111980 Hearings") (Act.fng~ Secretary of State Christopher 
suggesting that depending on the ·circumstances it would be 
sufficient under§ 3 for the President to consult with only 
congressional leaders or with leaders and heads of ~elevant 
committees). -

A question has also arisen about the "in every possible 
instance" language. While recognizing that thfs language did not 
give the President carte blanche to dispense with consultation, 
the State Department Legal Advisers in both the Ford and Carter 
Administrations believed that some emergencies would preclude 
consultation, even when Congress was in session. 1975 Hearings 
at 82 (Legal Adviser Leigh); War Powers Resolution: Hearings 
Before the Senate Comm. on Foreign Relations, 95th Cong., 1st 
Sess. 189 (1977) ("1977 Hearings") (Legal Adviser Hansell). 
Accord 4 Op. O.L.C. at 194-95. See also 119 Cong. Rec. 33,550 
(1973) (Sen. Javits observing that the WPR takes into account 
"instances of such great suddenness [that] it is not possible to 
consult in advance"). They also asserted that the need for 
secrecy might justify the failure to consult in some instances, 
as in the first stage of the attempted rescue of the hostages in 
Iran. ~ 1980 Hearings at 9, 13 (statement of Warren -
Christopher, Acting Secretary of State); accord, 1981 OLC 
Memorandum at 10; ™ also The War Power After 200 Years: 
Congress and the President at a Constitutional Impasse: Hearings 
Before the Special Subcomm. on War Powers of the Senate Comm. on 
Foreign Relations, 100th Cong., 1st Sess. 146 (1988) ( 111988 
Senate Hearings") (Legal Adviser Sofaer: "We believe that 
President Carter was on firm ground by using that language ['in 
every possible instance'] -- and that, in~identally, has been the 
only instance in which that exception has been invoked -- to 
justify not consulting ahead of the Iran rescue effort.") . 5 The 

5 The Bush Administration based its decision not to consult 
with Congress before the invasion of Panama on that language, on 
the ground that the rapidly evolving situation did not allow time 
for consultation. The Administration reassured Congress, 
however, that "the President is committed to consultations with 
Congress prior to deployments of U.S. Forces into actual or 

(continued ... ) 
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Comptroller General has observed that the "in every possible 
instance" clause ·"suggests that the President is permitted a 
great ·degree of discretion regar9ing when and how he is to 
'consult' ... [and] nominally grant[s] substantial discretion 
to the President to"decide when and to what extent consultation 
is 'possible.,-.. 1986 U.S. Comp. Gen. LEXIS 23, at *10. (Dec. 24, 
1986) (unpublished opinion, B-2230fl) .• 

3". Reporting under the WPR 

Section 4(a) of the WPR, so b.s.c. § 1543(a), calls for a 
report to -be filed· with Congress within 48-hours. in any case i11. 
which troops are introduced 

(1) into hostilities or into situations where 
imminent involvement in hostilities is clearly 
indicated by the circumstances; 

(2) irito the terr_itory, air space or waters. of a 
foreign nat~on, while .equipped for combat ... ; or 

( 3) in numbers which substantially .. enl_arge United 
States Arined Forces equipped for combat already located 
in a foreign nation. . . . • 

Section 4(a) provides that the report must set forth: (A) the 
circumstances pecessitating the int~oduction of United States 
Armed Forces; (B) the. constitutional and legislative authority 
u11der which t·he forces have been introduced; 6 and (C} the 

5 (.· .. continued) 
imminent hostilities in all instances where such consultations 

-are possible." Letter from Brent Scowcroft, National Security 
Adviser, to ~ep. Dante B. Fascell (Feb. 10, 1990}, quoted in 
Staff of the House Comm. on Foreign Affairs, 101st Cong,· 1st 
Sess., Congress and Foreign Policy 19·90, at 15-16 (Comm. Print 
1991)., • 

It is not clear, however, that President Carter's failure to 
corisult was based on the "in every possible instance" language. 
An opinion of the Counsel to the President, Lloyd cutler, quoted 
that clause b~t explained t~at in the first stage, the rescue 
mission did not involve hostilities. .See 1980 Hearings at. 48. 

6 Ai though the sta"tute refers to constitutiona·l and 
legislative authority, in most cases the reports f~led have 
relied solely upon the President's constitutional authority as 

(continued ... ) 
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estimated scope and duration of the deployment. Section 4(c) 
requires the President to-report to Congress no less often than 
every six months, as long as the forces remain in the situation 
giving rise ·to the report. 

Under § -s·(a), the report required by § 4 (a) (1) (deployment 
into hostilities or situations where imminent involvement in 
hostilities is clearly indicated) must be transmitted to the 
Speaker'of'the House and the Presiderit pro tempore of the Senate 
and to the House Committee on For~ign Affairs and the Senate 
Committee on Foreign Relations. 

4. Rem6v~l of Troops 

Sec~ion S(b), 50 U.S.C. § 1544(b), provides that "[w]ithiri 
sixty calendar days after a report is submitted or is required to 
be submitted pursuant to" § 4 (a) (1), the. President must _terminate 
the use of United States Armed. Forces unless Congress has 
declared war, enacted a specific authorization for the use of 
troops, or extended the 60 day period, or unless Congress is 
unable to do so because of an armed attack on the United States. 
The President may extend the 60-day period by no more than 30 
days if "unavoidable military necessity respecting the safety of" 
the forces "requires the continued use of such armed forces in 
the ~curse of bringing about a prompt removal of such forces." 
WPR § S(b). Section 6 of the WPR, so u.s.c. § 1545, sets out 
expedited procedures for consideration by both Houses of joint 
resolutions· extending the time of the deployment _of troops under 

• § 5 (b) . 

Section 5 (·c) authorizes Congress, acting by a concurrent 
resolution not presented to the President for approval or veto, 
to .require removal. of troops in any sttuation involving actual 
hostilities~ Under§ 7 of the WPR, 50 U.S.C. § 1546, such 
resolutions receive expedited consi~eration in Congress. Af~er 
th~ Supreme Court's. decision in INS v. Chadha, 462 u.s~ 919 
(1983), called into question the constitutionality of the 
co'ncurrent resolution mechanism, Congress e_nacted a free-standing 
statute th~t provided for the expedited consideration of joint • 
resqlutions reCJ1:1iring the remov~l o~ United States Armed Forces 

6 ( • , d) ... continue. 
Commander in Chief and Chief Executive. See 1981 OLC opinion at 
11; see also Staff of the Subcomm.: on Arms Control, Int •·1. 
Security and Science, House Comm. on Foreign Affairs, 100th 
,-Cong., 2d Sess., The War 'Powers Resolution:. -Relevan~ Documents, 
Correspondence, Reports (Comm. Print 1988) (reproducing variou~ 
reports concerning uses of force). 
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in the absence of congressional authorization. See Pub. L. No. 
98-164, § 1013, 97 Stat~ 1062 (1983} (codified at 50 u.s.c. 
_§ 1546a} . • 

The ·60-day limit on the use o.f force by the Presi.dent 
without .Congressional authori:zation is the subject. of the most 
heated debate ·on the WPR's constitutionality. Proponents of the 
WPR argue that the time limit is well within the power of 
Congr~ss to declare (or, tliey assert, not declare} war. 
Opponents contend that it ·unconstitutionally restricts the 
President's exercise of his inherent authority to use force, and 
some suggest that the automatic nature of the time limit also violates Chadha ~ - - - • • . • • •• ·- • • • •• • • 

5. Interpretative Provisions and Issues ·of ·Judicial Review 

Section 8 of the WPR, 50 U.S.C. ·§ 1547, contains certain 
o_ther ·miscellaneous provisions. Section 8 (a} expressly provides 
that authority to introduce United States Armed Forces into • 
§. 4(a} Cl).s:i.tuations "shall not be inferred" from any provision 
of law, including any appropriations provi~ion, dr any tr~aty 
·"unless such p;-oviston specifically authorizes the introduction 
of United States Armed Forces into hostilities ... and states 
that it is intended to constitute specific statutory 
authorization within the meaning of" the WPR. This provision is 
intended to '.preclude Executive Branch re~iance for· deployments of 
'Qnited States Armed Forces on any ambiguous statutes (including 
appropriations laws} or treaties. Thus, under§ 8 the • 
President's authority to deploy armed-forces into hostilities 
must be .grounded in his inherent constitutional powers unless 
Congr~ss has. specif ical;.ly provided by statute for such 
deployment. .It has sometimes been suggested that § 8.(a} is 
unconstitutional because it would.purport to bind future 
Congresses or revise the interpretation of pre-existing treaties. 

Subsection§ S(c} states that under the WPR, the term 
11 

• intro&1ction of United State~ Armed Forces 111 includes the 
"assignment ·9f members of such armed forces to command, 
coordinate, participate in the movement of, or accompany the 
regular or irregular military forces of any foreign country or 
goverrµnent ·when such m_ilitary _ forces are engaged, or there exists 
an imminent threat that such forces will become engaged, in 
hostilities." 

The WPR as it stands makes no provision for judicial review· 
of its constitutionality or the President's compliance with it. 
Who, if anyone, inay sue to enforce the WPR's: provisions has been 
subject to considerable debate. We discuss in Part IV below 
various questions of standing, the political question doctrine, 
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and other potential bars to judicial action that have arisen 
under the WPR.7 

II. Constitutionality of the War Powers Resolution 

A. Overview 

Since President Nixon vetoed the WPR, no administration has 
affirmatively recognized its constitutionality. All but the 
Carter Administration have concluded that at least some 
provisions of the WPR are unconstitutional. The Carter 
Administration did not "challenge" the WPR's constitutionality 
and expressed its intention to follow the WPR "as a matter of 
policy," but steadfastly refused to state that it was 
constitutional. See 1977 Hearings at 190, 207, 209; see also 
1980 Hearings at 9. Later administrations hinted, even if they 
did not expressly state, that they would not necessarily comply 
with provisions they deemed unconstitutional. See Crisis in the 
Persian Gulf: Hearings Before the House Comm. on Foreign 
Affairs, 101st Cong., 2d Sess. 22, 32 ( 1990) ( "1990 Hearings") 
(indicating that the Administration would abide by its belief 
that the 60-day time limit of§ S(b) was unconstitutional) . 8 

The controversy over the WPR stems from sharply different 
views of the constitutional division of war powers. Supporters 
of the WPR generally view Congress as being the predominant 
branch of government in warrnaking, and they therefore believe 
that the President may exercise warrnaking powers without 

-congressional autho~~zation only in strictly limited 
circumstances. See,~. Glennon, Constitutional Diplomacy at 
71-87. Oppone~ts of t~e WPR, on the other hand, believe that the 
Constitution grants the President broad authority over foreign 

7 Even if the President's compliance with the WPR is not 
subject to judicial review, and indeed even if Congress 
acquie~ces in the questioned actions, the President nevertheless 
has an independent obligation to ensure that his actions comply 
with the Constitution and, to the extent they are not 
unconstitutional, the laws of the United States. 

8 In 1983, Secretary of State George Shultz tol_d Congress 
that despite "important differences of principle" with respect to 
the WPR, that "the Administration has been prepared to consider 
pr~c~ic~l proposals that enabled us to protect our common, 
national interest in Lebanon without prejudging our respective 
positions on the basic issue of principle." 129 Cong. Rec. 
25,191 (1983). 
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affairs and that he therefore has various inherent powers, 
including those arising from internatiorial law, allowing the use 
of force. See,~, Eugene V. Rostow, "Once More Unto the 
Breach:11 The War Powers Resolution Revisited, 21 Val. U. L~ Rey. 
1 (1_986). 

The text of the Constitution addresses; warmaking in a number 
of provisions whose relationship is not clear. The p~i~cip~l 
provisions 4pon which the President's role in waimaking is based 
are that making him "Command~r in Chie.f of the Army and .Navy of 
the United States, and of the Militia of the several States, when 
called· into· the. actual Service of the United States·," ,art ... I:r., 
§ 2, cl. 1, and that granting him the "executive .Power" of the 
United States, ar~. II, § 1, cl. 1. Those upon which Congress' 
war powers· are based iriclude the powers: 

To lay anq· collect Taxes ... to ... provide for the 
common Defense ... ; 

To ~efine and punish ... Offenses against the Law of 
Nations; 

To declare. War, grant Letters of Marque and Reprisal, and 
make Rules concerning Captures on Land and Water; 

To raise and support Armies .. 

To provide and maintain a Navy; 

. 
• I 

To make Rules for the Government and Regulation of the land 
and naval· Forces; 

To provide for calling forth the Militia to execute the Laws 
of the Union, suppress Insurrection and repel Invasions;_ 

To provide for organizing, arming, and disciplining, the 
Militia, and for gpverning such Part -of them as may be 
employed in the Service of the United States ... [and] 

To make all ·Laws which shall be necessary and proper for 
carrying in~o Execution the foregoing, Pow~rs, and all other 
Powers vested oy this Constitution in the Government of the 
United States, or in any D~partrnent 6r Officer thereof. 

U.S. Const., art. I, § 8, els. 1, 10, 11, 12, 13, 14, 15, 16, 18. 
AlJ~q Qt .11gt;_~, ~-h~ ~9!!~t;~~~io~ prov:ides that " [n] o State shall, 
wi thc,ut "the· Consent of ·congress, . . . engage in War, unless 
ac·tually invaded, or in such imminent Dariger as will not adm~t o,f 
delay." U.S. Const., art. I, § 10, cl. 3. 

• 
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It is apparent that the text alone cannot resolve the 
dispute ov~r the appropriate roles of Congress and the President 
in .the .use of·· force .. Some have turned t;o the intentions of the 
f rarners, but the ·.evidence is subject to conflicting 
ipterpretations. The historical pract~ce since the founding also 
provides different answers to different interpreters. The 
Constitution's ~iguities ·may be by design, allowing for added 
flexibility as well as accommodation between the political 
branches. In a sens~,, therefore, it may be better ·to leave 
unre~olved some of the questions that could arise . 

. B~ .Section. ?(c): The President's War Powers 

1. Construction of§ 2(c) 

Section§ 2(c) of the_ WPR probably should not be read as a 
legally bitiding definition of President's authority to deploy our 
armed forces without prior congressional authorization. Rather, 
§ 2 ( c) is •11at most a declaratory statement of policy," Letter to 
Sen_. ·Thomas F. •~agleton f rein Marshall Wright, Assistant Secretary 
of State for Congressional Relations (Nov. 30, 1973), reprinted 
Jn 11~ Cong. Rec. 40, 023 ( 1973) ( "Wright Letter") ; see 1977 
Hearings at 196 (Legal Adviser Hansell) (list in§ 2(c) is not 
exclusive); 4 Op. O.L.C. at 190 (Assistant Attorney General 
Harmon) {"policy statement [in§ 2(c)] is not to be viewed as 
limiting ·presidential action in any substantial matter"); 8 Op. 
O.L.C. at 274 (Assistant Attorney General Olson) (citing 1973 
State Department l~tter), a conclusion with which the Comptroller 
General -- an agent of Congress -- and supporters of the WPR have 
agreed;~ ·SS Comp. Gen. 1081, 1085 (1975) (various evidence 
"indicates that Congress meant section 2(c) only as a statement . 
of pol icy . .'') ;_ Cyru_s R. Vance, Striking the Balance: Congress and 
the President Under the War Powers Resolution, 133 U .. Pa. L. Rev .. 
79, 8.1 (1984) (§ 2 {c) "is a non-binding and non-exhaustive 
statement. of the President's powers"),; Spong, 16 Win. & Mary L. 
Rev. at 837-41. 9 

The text and structure of the WPR itself suggest this 
conclusion. Unlike the Senate version of the provision, § 2(c) 
contains no,mandatory language such as "shall," which appears in 
every sub~equent section of the WPR, and§ 2(c) h~s no 
enforcement provisions. Id. at 838-40; ~ also Wright Letter 
(§ 2{c) contains no mandatory or prohibitory language); Glennon, 
Constitutional Diplomacy at 89 (§ 2(c) "expresses the 

9 A1though Senator Spong left .the Senate before the WPR was 
~nacted, he was the floor manager of the Senate war powers bill 
in 1972. Spong, 16 Wm. & Mary L. Rev. at 823 n.:'". 
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understanding of Congress as to the scope of the President's 
constftutional power~ .. but it cqntains no mandatory 
language"). Further, § 2(c) appears in the WPR under the heading 
11 Purpose and Poli·cy, 11 "~here all agree •it is operational only to 
the extent the President chooses voluntarily to comply." Ely, 88 
Colum~ L._ Rev .. at 1393;_ see also Wright Letter; 55 Comp. Gen. at 
1085; Spong, 16 Wm. & Mary L. Rev. at 837 (§ 2(c) •s placement in 
the "Purpose and Policy" section raises a question as to its 
effect). And§ 8(d) clearly disavows any intent to_ define the 
President's -constitutional authority: "Nothing in this joint 
resolution -- (1) is intended to alter the constitutional 
authority of the Congress· or of the President, . •. . ... - See also 
55 Comp. Gen. at 1085. The legislative history indicates the 
same result. Regardi~g § 2(~), the conference report on the WPR 
stated that: "[s]ubsequent sections of the joint resolution are 
not dependent ·upon the language of this subsection, as was the 
case with a similar provision of the Senate bill, 11 H .. R. Conf. 
Rep. No. 547 at 1-2 (emphasis added). This statement suggests 
~hat§. 2(c) was not meant to be binding or an operat~ve part of 
the WPR, as the version in the Senate bill admittedly was. See 
Wright Letter; 55 Comp. Gen. at 1085-86. But cf. Spong, 16 Wm. & 
Mary L. Rev. at 838 (the conference report's statement of 
§ 2(c) 's relationship to the rest of the WPR does not say 
anything more than is apparent from the text, that is, that the 
subs·equent • sections of the WPR are not tied to a use of force as 
described in§ 2-(c)). Further, Senator Muskie, the floor manager 
of the Senate bill and a conferee, conceded in override debate 
that II thi~ language [ in § 2 ( c-) ] is not operative language. " Id. 
at 841 (quoting 119 Cong. Rec. 36.,194 (1973) (Senator Muskie 
explained that it was added to make clear that ·congress did not 
intend to surrender any of its ~onstitutional. authority)). 
S~veral years later, Senator Javits, an author of the WPR and 
also a member of the conference committ;:ee, expressed a similar 
view. See 1977 Hearings at 195-97· .(lis,t in § 2 (c) is not an 
exhaustive list but only "a beginning") .10 

lO Of course, a legislator's views expressed after enactment 
are a particularly hazardous basis on which to interpret a 
statute. ~ United States v. Price, 361 U .. S. 30~, 313 (1960) 
Consumer Product Safety Comrn'n v. GTE Sylvania. Inc., 447 U.S. 
102, 118 n. 13 (1980); see also Sullivan v. Finkelstein, 110 S. 
Ct. 2658, 2667 (1990) (Scalia, J;, concurring in part). We note 
Senator Javits's remarks here merely because they confirm other 
indications in the text, structure and legislative history of 
§ 2(c). But cf. 119 Cong. Rec. 33,549-50, 33,557-58 (1973) (Sen. 
Javits, e~laining that§ 2(c) is "operative," and that not being 
"dependen-t II on. the other -sections, as the coiiference report 
states, means only that§ 2(c) is not the triggering mechanism). 
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2. The Constitutional Allocation of War Powers 

. If§ 2(c) were intended to be bindi~g on the President, we 
believe that it would likely be an unconstitutional limitation on 
th_e President's, constitutional authority. See Thomas M. Franck,. 
Rethinking War Powers: By Law or by "Thaumaturgic Invocation", 
83 Am. J. ·Int'l L. 766, 772 (1989); Spong, 16 Wm. & Mary at 842. 
It i~ tr':le that t}?.e Const'itu_tion authorizes only Congress to 
decJ:are or initiate war in the constitutional sense and that that 
power is not limited simply to declaring the existence of a, state 
.of war~ Congres~ may exercise its war powers by various means 
.. other than. by a fornl?li declaration 9~ war. ~1 Ne~erthe;tef}~, .. tl}e .. 
Constitution's grant to the President of the executive po~er and 
the role as .commande~ in C~ief implies authority to use force in 
limited instances wi~hout the authorization of Congress~ . 
Congress could not, by mere legislation, deprive the Presiqent of 
that coristitutional authority. ' 

a. The Power to Declare War and the Conunander in 
Chief Power 

In 1798 ,· James Madison described the Constitutio·n' s 
distribution of war powers as follows: "The Constitution 
-supp·oses, what the History of all Gov [ernmen] ts demonstrates, 
that ,the Ex[ecutive] is· the branch of power most interested i~ 
war·, & most prone to it~ It has accordingly with studied c~_~!=, 
"'.'~seed' the question of war in the Legisl [ature] . " Letter from 
James Madison to 'Thomas Jefferson (Apr. 2, 1798), reprinted- .in• 6 
W~itings of James Madison 31~ (Gaillard Hunt ed. 1906). 

The record of -the framing and ratification of the· 
<;onst l tut ion supports Madison Is assertion t-hat the p·ower to make 
,wa:r ·was.left to Congress. Early drafts of the Constitution gave 
Congr~ss the power to "make war,'' and designated the President as 
Commander in Chief. See, ~. 2 Records of:.the Federal 
Convention of 1787 182, 185 (Max Farrand ed.,· 1966) .(''Records"). 
Elb;-fdge Gerry and James Madison moved to change· 11make 11 to 
"declare" in order to "leav[e] to the Executive the power to 
repel sudden attacks." Id. at 318. Rufus King supported the 
change, but on the ground that to "'make' war might be understo9d 
to • conduct·' it which was an Executive function." Id .. at 319 
n. * .• Roger Sherman opposed the change, gowever, on the ground 
t~at "[t)he Exe~utive sh[oul]d be ~ble to repel and _not to 
comm~nce wa:r;" and ·that the change would narrow Congre_ss' J?Ower 

ll See the dis'cussion of "undeclared!' war bel_ow, section II. 
B .•. '2'. b. 
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too much. Id. at 318. 12 Although the record leaves ambiguous 
what the ·change was intended to accomplish, see Lofgren, 81 Yale 
L.J. at 675-76, it is reasonable to conclude from the record as a 
w~ole that the power to declare war "was not understood in a 
narrow technical sense but rather as meaning the power to 
commence war', whether declared or not." Id. at 699. As 
Professor Ely points out, articles 6 and 9of the Articles of 
Confederation used "declare," "determine on,· 11 and "engage in" war 
interchangeably. Ely, 8,8 Colum. L. Rev. at 1388 n.33. 13 Indeed, 
Chancellor Robert R. Livingston, a drafter of the Declaration of 
Independence and the Articles of Confederation, rebutted 
arguments at the New-· York Ratifying Convention 'that. Congress 
would not have the "same powers" under the Constitution as the 
Continental Congress had under the Articles of Confederation by 

12 Some have relied on Sherman's comment for ·the idea that 
the President's power is much broader th~n Madison or Gerry· -
indicated. See Dick Cheney, Congressional Overreaching in 
Foreign Policy, in Robert A. Goldwin & Robert A. Licht, eds., 
Foreign Policy and ·the Constitution, 118 (1990). We do not 
believe, however, that the argument .of an opponent of the change 
as to ·its possible effect is entitled to as much weight as tpe 
statements of the sponsors of the change. The record does not 
suggest that those who supported the change adhered to Sne;man•s 
view. 

l3 One cpmmentator explained: 

[A]t the time of the _framing, the word 'declare' 
enjoyed a settled understanding and an established 
usage. Simply stated, as early as 1552, the verb 
'declare' had become synonymous with the verb 
'commence'; they both meant-the initiation of 
hostilities. This was the established usage of 
international law as well as in England, where the 
terms to declare war and to make war were .used 
interchangeably. This practice was familiar to the 
Framers. 

David Gray Adler, The Constitution and Presidential Warmaking: 
The Enduring Debate, 103 Pol. Sci. Q; 1, 6 (1988) (footnotes 
omitted)~ Ale~ander Hamilton's proposed plan of government at 
the constitutional convention reflects that understanding. Hfs 

_plan would have given the. executive "direction of war when 
author-ized.- or~ begun," but under. it the Senate would have had !'.the 
sole ,power of declaring war . ." 1 Records at 292 (emphasis 
supplied). 
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maintaining: "They have the very same ... [including] the 
power of making war." 2 Debates in the Several State Conventions 
on the Adoption of the Federal Constitution, 278 (J. Elliott ed. 
1836) ("Debates"). • 

The power granted to the P:z::esident appears to have been 
~orrespondingly narrow. Tne Commander in Chief power, for 
example, appears to nave beep viewed as a narrow one even by such 
a zealous aefender of executive power as Alexander Hamilton: 

[The Commander in Chief pqwer] would af!lOUnt to nothing 
. .rn9re_ ~hem tJ1e ,E>llpreme command and direc_tion ot. t}:le 
military and naval forces, as first General arid Admiral 
of t~e confederacy; while that of the British King 
·extends to the declaring of war, and to the raising and 
regulating of fleets ~nd armies; all which by the 
Constitution under consideration would appertain to the 
Legislature. 

The Federalist No. 69 at 465 (J. Cooke ed .. 1961) (emphases in 
original) ;14 see also Fleming v. ~, SO U.S. (9 How·.) 603, 614:
·15 (1650); ("As commander-in-chief, [the President] is authorized 
to direct the movement of the naval and_military forces placed by 
law at his command, and to employ them in the rnanne~ he may deem 
most effectual to harass and conquer and subdue the enemy," but 
he does not have the power to enlarge the Union by conquest.); W. 
Taylor Reveley III, War Powers of the President and Congress: 
Who Holds the Arrows and Olive Branch?. 64 (1981) (Commander in 
Chief power was viewed by the framers as a "·modest grant of 
~uthority-") . Nothing in the record of the copvention or the 

14 Hamilton had previously stated that "the undefined power 
of making war" was "an acknowledged prerogative of the [English] 
crown." The Federalist No. 26~ at 166. ·In speaking of t~e • 
King • s_ powe_r of II declaring . . . war, 11 the ref ore, Hamil ton 
undoubtedly meant that the President differed from the King in 
that the President would lack the "undefined power of making 
war." 

In arguing in favor of a single magistrate as the, chief 
executive,· James Wilson emphasized that such an executive would 
lack many of the King's powers; including the war power. 
Madison's notes of the constitutional convention indicate that. 
"[h]e did not consider the Prerogatives of the British Monarch as 
a proper gui~e in defining the Executive powers. Some of these 
prerogatives were of a Legislative nature. Among others that of 
war & _peace, &c. 11 1 Records at 65-66. 
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ratification suggests an intent to give the President general 
authority to make war in the absence of a declaration of war: 

No ratifier suggested that the President would be able 
unilaterally to utilize forces provided for one purpose 
in some unauthorized military venture. Undeclared wars 
were far too important a part of the international 
scene for one safely to assume that the Framers and 
ratifiers meant to leave that area of power to tfie 
President. 

Sqf_aer,, War, Foreign Affairs and Constitutional Power at 56 .. __ On 
the contrary, James Wilson, a strong proponen~ of Presidential 
power at the Philadelphia Convention, told the Pennsylvania 
ratifiers that the propos~d constitutional system 

will not hurry us into war; it is calculated to guard 
again~t it. It will not be in the power of a single 
llliill, or a single body.of men, to involve us in such 
distress; for _the important pow¢'r· of declaring war is 
vested in the legislature ·at large: this declaration 
rr,ust be made with the· concurrence of the House of 
Representatives: from this circumstance we may draw a 
certain conclusio~ that nothing but our national 
interest can draw us into a war. 

2 Debates. at 528 (emphases added) . 15 Nor did Alexander ·Hamil'ton 
display great trust of the executive in military affairs. In 
explaining the two-year.limitation on appropriations for an army, 
Hamilton stated that Congres~ could not give the President 
permanent funds for an army, "if they were even incautious enough· 

15 After ratification battles had passed, James Wilson 
reiterated tnat account of the war power as a Supreme Court 
Justice riding circuit. In Henfield's Case, 11 F. Cas. 1099, 
1~09 (C.C.D. Pa. 1793) (No. 6,360), he said that neither the 
President alone, nor the President and Senate together, "can lift 
up the sword of the United States. Congress alone have power to 
declare war, and to '-graJ?.t letters of marque and reprisal.' Who 
indeed should have the power to declare war but these, as the 
immediate representatives of those who must furnish the blood and 
treasure upon which war depends?" In the same case, Attorney 
General Randolph, himself a delegate to the Constitutional 
Convention,. argued that 11 [t) he right of peace and war is always 
vested in the government.. In the United States, but congress· 
alone _possesses it.!' _Id. at 1116. 
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to be ~iiling to place in [the executive branch] so improper a 
confidence_. 11 The Federalist No. 26, at 168 (emphasis addedr .• 

Early pr.actice also reflects the view that Congress held the 
bulk of the ~arrnaking power. George Washington thought • 
congressional authorization was necessary for any "offensive 
expedition of impor.tance" against the Creek Indiaris in 1793 ;. 10 
Writings of George Washington 367 (J. Sparks ed. 1836), guoted,'in 
Reveley~- War ··Powers·· or tne:•p·residen't arid Corigress, a:t 277. 
Jefferson I s "undeclared" wa:r; • ag~inst the Barbary ·.powers is 
sometimes cited in support of the President's inherent authority 
to use force. But while Jeff_~~so.n..:..d;i.d• seize .th~ ~z:iit~ativ_e ~o 
def end American shippi_ng against the pirates, he told ·congress 
th_at th~ navy was "unauthor~.zed by the. Constitution, without the 
sanction of Congress, to go beyond the line of defense~" 1 
Messages and Papers of the Presidents I 1789-1908 315 ·(J. 
·Richardson. ed. 1908) (Jefferson's First Annuar Message to 
-Congress, Dec. 8, _1801)-. 16 He thereupon asked for authorization 
for of fe_nsive measures, which function was "confided by the 
Const-itution to the Legislature exclusively. 11 lg. Congress 
gra~ted his re~est,. Act· o~ Feb. 6, _1802, ch. 4, 2 Stat. ~29. 

. P,resi<=:lent Geo;-ge Washington! s Ne~tral_ity Proclamation of 
1793· provoked an. animated discussion between two leading. framers, 
Alexander Hazpilton ,a_nd James Madison, on the -scope of the • 
President·•~ constitutional authority. ~uch has been made of a 
s_tatement by H~ilton, .defending the proclamation, that: 

The general doctrine then of our coristitu~ion i~, 
that ,the EXECUTIVE POWER of the Nation is vested in the 
President; subject. ~rily to the .. exceptions arid 
qu"la].l1fications which are ·expressed in ·the instrument. . ' • 

[A) s th_e par-ticipat'ion of the senate in the making of 
Treaties and the power of the• Legi~lature to declare 
war are exceptions out of the general "Executive Power" 
vested in the President, they are to be construed • 
strictly -- and ought to be extended no further than is 
essential' to their execution. 

l6 The Pasha of Tr_ipoli had effectively declared war in 1801 
'by ordering the Un~teq. ~.tates· c·onsul_ar flagstaff to be cut do~. 
Henry Adams·, Hi'story of. the United· ·States of America· During -t-he 
Administrations ·of Thomas Jefferson, 165 (Library. o_f Arner. ·ed. 
1986). 
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15 ·H. Syrett and J. Cooke, eds., The Papers of Alexander Hamilton 
39, 42 (1969) (Pacificus I, June 29, 1793) ("Pacificus I"): See 
also Rostow, 21 Val. L. Rev. at 14; War Powers: Origins, 
Purposes, and Applications: Hearings Before the Subcommittee on 
Arms Control, Int'l Security and Science of the House Comm. on 
Foreign Affairs, 100th Cong., 2d Sess_. 107-08 (1988) ("1988 House 
Hearings") ( statement of Robert F. Turner) .. Ros tow a~serts that 
Hamilton's analysis "leads logically to the concl~siop that while 
only Congress can move the nation into a state of •public, 
notorious, and general war,' as that term is known to 
international law, the President can use ·the national force under 
ail the other circumstanc~s in which interna~ional. law. 
acknowledges the right of states to use force in time of peace." 
Rostow, 21 ·val. L. Rev.· at 15. 

Hamilton's views simply do not carry so far. He was 
defen?ing •a proclamation -of neutrality, rather than a us~ of 
force, and ,conceded th?l,t the power to dec~are war "naturally 
includes the right of judg[ing] whether the Nation is under 
obligations to make war or not." Pacificus I at 40. Further, 
Hamilton, although a defender of Presidential power, maintained 
that ,: the Legislature can alone decl_are war, can alone act~ally 
transfer the nation 'from a state of Peace to a state of War ... 
It is the _province and duty of the Executive to preserve to the 
~ation the blessings of peace. The Legislature alone can 
interrupt those blessings, by placing the Nation- in a state of 
War." Id. at 42. He emphasized that ~he President was merely 
declaring the state of the law under existing treaties. Id. at 
43. Finally, in 1798 Hamilton criticized tlie actions of 
·president John Adams in the undeclared naval war against France. 
He stated that Adams could repel actual at.tacks, but could not 
make reprisals without Congressional authorization. See Lo'fgren, 
Si Yal~"L.J. at 701. 

In any event, Hamilton's views during the controversy over 
the Neutrality Proclamation were not accepted by other framers. 
Thomas Jefferson, Secretary ot State in i793, wrote to James 
Madison expressing concern that if no one answered Hamilton "his 
doctrines ~ill therefore be taken for bonf~ssed" and urged him: 
"For God's sake, my dear Sir, take up your pen, select the most 
striking heresies and cut him to pieces in th~ fac~ of the 
public." 6 Paul Leicester Ford, Writings of Thomas Jefferson 338 
(1895) (letter of July 7, 1793). Madison.did. In essays under 
the pseudonym "He'lvidius," he rejected Hamilton's ar~ent that. 
the- power to declare war is executive because it "execute[s]" 
!1Q~hi!lg ~!!~ !;>~<;:~';!§~ ~h~ 99nst;Euf~~n,_ !ists !~--~o~E:t~er wi'th other 
clearly legislative powers. 15 T~omas A. Mason et il-, eas., The 
Papers of James Madison 68-69 (1985) (Helvidius I, Aug. 24, 
1793); see also id. at 82 (Helvidius II, Aug 31, 1793) ("The 
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power t_o judge of the causes of war as involved in the power to 
declare war, is expressly vested where all other legislative 
powers are vested, that is, in the Congress of the United States. 
It is consequently determined by the constitutio-n to be· a 
Legislative power.") (emphasis in original). Madison reasoned 
that because the power to declare war is essentially legislative 
"the rule of interpreting exceptions strictly, must· narrow 
instead of enlarging executive pretensions on those subjects." 
Id. at 69. His argument concluded that "[t)nose who are to 
conduct a war C?nnot in the nature of things, be proper or safe 
judges, whether a war ought to be commenced, continued, or 
concluded." Id. at 71_ (emphasis in original_). 

~ . ·-. . - - - . -

Other incidents from the period immediately after the 
Framing reflect Executive Branch deference to Congress' war
making and war-funding powers. In addition to the case of the 
Barbary pirates, discussed above, President Jefferson's . 
A9,rn1nistration provided another example of such deference during_ 
a dispute with Spain on the Florida border. In a message to 
Congress on December 6, 1805, Jefferson explained that the 
Spanish -intended "to advance on our possessions until t{ley shall 
be rei:,ressed by an opposing force~" 1 James D. Richardson; ed., 
Messages -and Papers of the Presidents, 377 (1897). Jefferson 
sought Congress' authorization for the use of force: 
"Conside_ring that Congress alone is constitutionally invested 
with the- power of changi~g our condition from peace to war, I 
have though~ it my duty to await their authority for using force 
in any degree which, could be avoided." Id. Even in the face of 
a threaten_ed invasion, Jefferson had relied qn his own inherent 
authority ·tq take only very limited, defensive steps: µe had 
"barely instructed the officers stationed in the neighborhood of 
the aggressions to protect our citizens from violence, to patrol 
~ithin. the borde~s actually delivered to us, and not to go out of 
•them _but when necessary to repel. an Jnroad or to rescue a citizen 
-or his property; . . . . 11

• Id. 

James Madison, while President, adhered to the narrow view 
of Presidential war ·power that he had espoused during the framing 
and the Washington Administration. In a message to Congress on 
June 1, 1812, he drew attention to'British attacks on American 
commerce and noted the failure of our diplomatic "remonstrances," 
and then asked Congress, as a "solemn question which the 
Constitution wisely confides to the legislative department of the 
Government," whether we should oppose "force to force in defense 
of [our) national rights." 2 Richardson, Messages, 484-85, 48~. 

During the period of acute tension with France in 1.798, 
Hamilton, who.by then had left the cabinet, was asked by the 
Secretary of War whether an Act of Congre~s that had increased 
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the size of 'the navy, see• Act of Apr. 27, 1798, ch. 31, 1 Stat. 
552, had in effect authorized the President to initiate 
hostilities. Hamilton replied ·that' it did riot: 

I ,am not ready to ·say that [the President] has any 
9ther power than merely to employ ships 6r convoys, 
with a~thority to repel force by force (but not to 
cap~u~~) and to repress hostilities within our waters, 
including a marine league from our coasts. Anything 
beyond this must fall under the idea of reprisals, and 
requires the sanctions of --that department which. is to 
.d~clare_ ?.r make war. 

21 Harold C. Syrett, ed., The Works of Alexander Hamilton, 461-62 
·ci974) (emphases in original). 

In sum, then, the practice and statements of Washington, 
Madisqn, Jefferson and _Hamilton. - - the most important Framers to 
hold positions ~n the Eiecutive Branc~ in the period directly 
afte~ the. adoption of the Constitution -- firmly suppprt the view 
that, without· congressional authorization, the President ha~ very 
limited power to order the use of military force. See also 
Holtzman v. Schlesinger, 414 U.S. 1304, 1311-12 (1973) (Marshall, 
Circuit J.) ("as a matter of substantive constitutional law, it 
seems ·likely that the President may not -wage wa~ without some 
form of congressional approval -- except, perhaps, in the case of 
a pressing emergency or when the President is in the process of 
extricating himself from a war. which Congress once authorized."); 
Letter to Sen. Edward M. Kennedy frpm 127 Law Professors (Jan. 2, 
1991) (stating ·tha~ "[t]he Constitution thus requires that the 
President meaningfully consult with ·Congress and receive 'its 
affirmativ~ authorizat·ion before engaging in acts of war."). 

b. Undeclared War 

There is no notion in the record of the framing and the 
ratification of the Constitution that the power to "declare War" 
wap limited only to. a formal declaration of hostilities. Indeed, 
one of the strongest advocates of executive power at the time, 
,Alexander Hamilton, told the ratifiers of the Constitution that 
such formal· declarations had f·allen into disuse. The Federalist 
No. 25, at 161, (J. _Cooke-ed. 1961). See also Sofaer, War, 
Foreign Affairs and Constitutional Power at 56 n.* (in the 
century preceding the Constitution "wars were frequent, but very 
seldom declared"). 

The framers provided for legislative devices o&he~ than 
declarations of war as means of authorizing and legalizing armed 
combat between this country and a foreign power. The text of the 
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Constitution itself reflects this fact. Article I, section 8, 
clause 11 empowers Congress not only tb !'declare War" but also. to 
issue "Letters of Marque and 'Reprisal." ·The ,1atter prov:iso 
enables Congress to authorize limited wars.and mili~ary 
expeditions conducted by non-governmental forces or privateers 
acting uhder governmental commissions. See 1 Wm. Blackstone·, 
Comme'ntaries on the Laws of England,. 250-51 (1st ed. facsimile, 
U. Chicago !97~) ("t!1e pr~rog~tive of granting [letters of marque 
and reprisal] is nearly related to, and plainly derivea from, 
that other o~ ·making war; this being indeed qnly_an incomplete 
state of hostilities, and generally ending in ~· ,formal: 
denunciation of war.") .. 17 Thus, the framers seem to· have. _ 
provtded for both conditional and unconditional authoriza·tions of· 
war, wpich in turn may be conduct~d either by public or by 
private· forces acting under a governmental co~ission. See 
LofgrE¥n, 8.1 Yale L.J. at 699-700. 

The early case law corroborates the view that Congress may 
authorize warrnaking by a variety of mea~s other than forina:l 

17 The "Letters of marque and reprisal" was apparently 
-intended to ensure that this po~er would not be considered an 
inciden't of the Commander-in-Chief authori:ty: 

In its d~aft con.stitution the Comrnittee of Detail 
forbade· the individual states to grant such lette;-s but 
failed to indic,ate ,whe~e the power, shoµld re.side. Thus 
·it might conceivably be regarded ~s a ,mere ·adjunct to 
the power of th~ commander in ~hief. To fores~~ll th~ 
possibility of sµch an interpretation, Elbridge Gerry, 
who had spoken out . ' . . against empowering· I the • 
Executive alone .to declare War,.' brought forward ... • 
a proposition to add to the.l;ist of legislative pow~rs 
·that of granting letters .of marque and reprisal. On 
the 5th of September.the Convention voted without a 
dissenting voice to make this new _p~rase part of the 
clause dealing .with a declara~·~o~ of war. 

A•; Bester, Separation Of Powers In The Domain Of Foreign Affairs: 
The Intent Of The Constitution Historically Examined, ·s Seton 
Hall L. Rev.· 527, 610 ('1974) (footnotes omitted; emphasis in. 
original)'. Thus, t~e clause underscores the .President Is ' 
inability to initiate war withqut congressional authorization. 

For .a recent discussion of the "Letters of marque and 
rept).sal ii clause I and tne practice under i~, see Jules ·Lapel, 
Covert War and Congressional Authority: Hidden·War•and Forgotten 
Power, 134 U. Pa. L. Rev. ·1035, 1_058-69 (1986). • • 
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declarations, and may subject the conduct of such "wars" to a 
variety of lirnitations. 18 In Bas v. Tingy. 4 U.S .. (4 Dall.) 37 
(1800), the Supreme Court recognized, in seriatim opinions, that 
legislative enactments other than formal declarations of war 
could validate hostilities between nations, such as had occurred 
in this country's first war, the Naval War of 1798-1800. Justice 
Bushrod Washington's opinion, for instance, distinguished 
"perfect" wars from "imperfect" wa~~ tl'l~t ·w~re _"lirni_ted as to 
places, perso_ns, and things, 11

• in which "those who are· authorized 
to commit hostilities, act under special authority, and can go no 
farther than to the extent of their commission. Still, however, 
ft is public. war ... ;-" Id. at 40 (emphasis in -original);_ cf. 
Miller v. The Ship Resolution, 2 U.S. (2 Dall.) 19, 21 ~F~d~ ct. 
App. 1782) (noting that international law recognized both general 
and limited war).· Justice Chase opined: "Congress is empowered 
to declare a general war, or congress may .wage a limited war; 
1 imi ted in place, in objects., and in time. 11 Bas v. Tingy. 4 .u. s. 
at 4·3. •Justice Paterson, a framer from New Jersey, also posited 
this distinction, stating that "this modified [i.e., 'imperfect'] 
warfare is authorised by the constitutional authority of our 
·country ... As far as congress tolerated and authprised the 
war on our p~rt, so far may we proceed in hostile operations." 
Id. at 45.+ 9 Similarly, in Talbot v. Seeman (The Amelia), 5 U.S. 
·(1 Cranch) 1, za (1801), Chief Justice·Marshall, writing for the 
Court, observed: 

The whole .powers of war being, by the Constitution of 
the United States, vested in congress, the ·acts of that 
body can alone be resqrted to as guides in -this inquiry 

18 One early example of a congressional authorization of 
force ab.sent a declaration of war is· an act passed in 1795 that 
authorized the President to call- forth the militia "whenever the 
Un~ted States shail be invaded, or be in imminent danger o~ 
invasion." Act of Feb. 28, 1795, ch. 36, § 1, 1 Stat. 424. See 
also Raoul Berger, War. Foreign Affairs. and Executive Secrecy. 
72 Nw. U. L. Rev. 309, 322 (1977). • 

19 The Congress that authqrized President John Adams to t~ke 
mi~itary·a.ctions against the French in "imperfect" war consi:'dered 
in Tingy also displayed a sophisticated awareness' of the variety 
of l,egal forms available· for legalizing hostilities, and of the 
advantages and disadvantages of a "declaration" of war. See 8 
Annals of Cong. 2119 (July 6, 1798) (remarks of Rep. Sitgreaves). 
Statutory aut;hQ;-;zat!<:>!! ;o_;-_"_~imited" hostilities may be fot!nd 
even in current law. See 22 U.S.C. § 1732 (President may "use 
such means, not amounting to acts of war., as he, may think. 
necessary and proper'! to obtain release of captive U.S. citizen). 
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[as to whether the seizure of a French ship was 
lawful]. It is not denied, nor, in the course of the 
argum.ent, ·has it been denied, that congress may 
authorize general hostilities, in which case the 
general laws of war apply to our situation; or partial 
hostilit·ies, in which case the laws of war, so far as 
they apply to our si~uation, must be noticed. 

Later cases similarly recognize that Congress may validate 
executive warrnaking by a variety of devices. In the Prize Cases, 
67 U.S. (2 Black) 635 (1862), the Court upheld Ptesident 
Lincoln's blockade of the Confederacy both on the ground that the 
President hac:C pre~existii::ig stab.fr:ory authority· to order such a 
measure,. id·. at 668 (citing 1795 and 1797 statutes .authorizing 
the President to use force in case of invasion by foreign. 
nations, and to suppress insurrection against the government of a 
state or of the United States), and on the ground that Congress 
had subsequently ratified his acts_, id. at 670 {"If it were
necessary to the technical existence of a war, th~t it should 
hav~ legisl~tive sanction, we find it in almost every act passed 
at the extraordinary session of the Legislature of 1861," 
including legislation expressly purporting specifically to ratify 
.the President's acts) . • , 

,In Orlando v. Laird, 443 .F. 2d 1039 {2d Cir.) , ~- denied, 
404 U.S. 869 (1971), the Second Circuit was confronted with a 
challenge by several members of the armed forces to the 
constitutional sufficiency ,of the legislative authority r~lied 
upo~ by the Executive i~ waging war in V~etnam. The court 
concluded that the choice of legislative formulae -for authorizing 
such military operations was a political question committed to 
the other branches. It also stated: 

[NJ either the language nor ~he purpose underlying that 
provisipn [the declaration clause] prohibits ~n 
inference of the fact of authorization from such 
legislative action as we have in this instance 
[military appropriations acts]. The framers' intent to 
vest the war power in Congress is in no way defeated by 
permitting an inference of authorization fro~ 
legislative action furnishing the manpower and 
materials of war for the protracted military- operations 
in Southeast Asia. 

Id_. at 1043. ~ also Alire v. United States, 1 Ct. Cl. 233, 23·a 
(1865), rev'd .on other grounds, 73 U.S. (6 Wall.) 573 (1868); 
Marks v. United--States, 28 Ct. Cl. 1'17, 170 { 1893) , aff 'd, 161 
U.S. 297 (1896). 
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We believe that these authorities demonstrate that a formal 
"declaration of war,. 11 as that term is ordinarily now understood, 
is not a ·prerequisite to a constitutional exercise of 'the 
executive's warmaking power. See Note, Congress. the President. 
and the Power to Commit' Forces to Combat, 81 Harv. L. Rev. 1771, 
1801-02 (1968). Congress may authorize, or ratify, hostilities 
by other means. At -the same time, however, the authorities 
con~irm that some form of legislative authorization (or 
ratification) ·rs-needed in most cases if the executive is to 
undertake hostilities in accordance with the Constitution. In 
United States v. Smith, -27 F~ Cas. 1192 (C.C.D.N.Y. 1806),, (No. 
16, 3A2 )_,, for example,, Circujt Justice J?ate~s<:m, himsel_f- _an_ 
important framer, denied that the President 11possess[es] the 
power of making war ..... That power is exclusively vested in 
congress." Id. at 1230·. He suggested that the Presiden:t ~y by 
the "law of· na~ure" "repel an invadj.ng foe~ But to repel 
aggressions and invasi9ns is one thing, _and to commit them 
against a friendly power is another." If the United States is 
not in a de facto or de jure state of war with another nation, 
"it is t!'ie exclusive pro:y-ince of congress to change a state of 
peace into a state of war." Id. 

3. The President's Constitutional Authority to Use Force 

·That the President does have some inherent authority to µse 
force without prior authorization from Congress is recognized by 
§ 2.(·c) itself. The WPR grants the President, no additional , 
authority to use force, see§ S(d) (2), yet states that the . 
Presiden_t h~s authority, absent a declaration of war or specific, 
statutory authorization, to use for~e in 11a national emergency , 
created by attack upon the United States, its territories or 
possess-ions, or its armed forces. 11 WPR § 2 (c) (3) . • The 
President's power to repel sudden attacks was, as discussed 
above, all9wed by t_he f;-amers, has been repeatedly recognized 
sin~e ',then, see, ~, Massachusetts v. Laird, 400 U. ~ .. 886, ,.893· . 
. n. 1 -( 19·70 r .(Douglas, J., dissenting from denial of leave to file 
bill c:>'f complaint); Mitchell v. Laird, 488. F.2d 611, 613 ,(D.C: 
Cir. 1973); Massachusetts v. Laird, 451 F .. 2d 26·, 31 (lst-.Cir .. 
1971)~ in~ does· not ~ppear.tb be seriotisly disput~d. 

Both the -Comptroller General and the courts have ~ecqgnized 
that th_e. :president has s'ome implied authority to use ;force under 
the Constitution, such as the authority to protect.Arriericahsi' 
abroad·: ~-, ~, 55 Comp. Gen. at 1084 ("the President does 
have some authority to protect the lives and property of. 
Americans·, abroad .even in the absence of specific congressional 
autndrization"); In re Neagle, 135 U.S. 1:, 63-64 ('1-890) ·camong 
the President's "rights, duties and obligations growing out of 
the Constitution itself, our international relations, and all the 
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protectio~ impliec;l _by the na_ture of the government under the 
Constitution" the obligation. to protect American citizens· • 
abroad) . 20 • • 

Even supporters of ~~e WPR agree that the list in§ 2(c) -
d~claratiqn of war, ~tatutory authorization, or attack on the 
United States or its armed forces -- is too narrow. Professor 
Ely,. fqr:· example, states that " [v] irtually everyone agrees that 
.[§ 2 (c) l should have included the· protection of- American citizens 
as one of the j1:1stifica.tfons. for presidential mili~ary acti~n. 11 

Ely, 88 Colum. L. Rev. at 1393; see .also Glennon, Constitutional 
Diplomacy at 96,,~. ~e_nator Biden cites rescuing Americans and 
II f orestal l·ing an imminent attack" on ·the United 'States_ - - • both 
included'in the Senate version of the WPR -- as items that "most 
-constitutional scholars would p·lace. under the h~ading of the • 
President's established c6nstitu~ional a~thority and • 
responsibility.,'' Biden & Ritch, 77 Geo. L.J. at 386. Professor 
Sofaer argued· that t~e President has at least the authority. 
granteq to the Stat~s in Article I, section 10, cl. 3· to -engage 
in -war if "actually invaded or iri such ·imminent Danger as will 
not admit of delay,. " U.S. Const. art. I, § 10, cl. 3. Sofaer, 
war. Foreign Affair~ ~nd Constitutional Power at 4. 21 • 

20 · · · • • In Durand v. Hollins, 8 F. Cas. 111 (C.C.S.D.N.Y. 1860) 
(No. 4186), Justice Nelson wrote that ''[i]t is to [the. President 
that] ·the citizens abroad must lo9k for protection of person and 
of- property. . ·. . Now, as it respects the interposition of -the 
executive abroac;i, for the· protectiqn of· th~ lives 9r propert'y of 
the citizeµ, the. duty must, of necessity, rest in the discreti9n 
of the President." Id. at 112. Cf-. Slaughter House Cases, 83. 
U·.S. (16 Wall.) 36, 79 (1873) (including among.the privileges and 
immunities of citizens of,the Uriited States the right "to demand 
the care and pr:otection of the ,Federal government over his. Ii_fe, 
l~berty, -and property when on the high seas or within the 
j_urisdiction of a f'oreign government") . 

21 • • But g. Berger, 72 Nw. U. L~ Rev. at 322.. Following. the 
maxim of constructio.n expressio ,unius exclusio est alterius, 
Berger argues that the lack of an express grant of such power to 
the President suggests that such power was withheld from him. In 
1 ight of. the apparent intention of the framers to allow the 
President to respond at least to an actual attac~, as opposed to 
an imminent.one, the relevance of that maxim here is dubious. 
Further, the authoiization to the States is ~~m ~~9~:Q!;.;Q~-- ;~ ;he_ 
general prohibition on their engaging in war, a prohibition that 
is not expressly applied to the President. 
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Historically, Presidents have often assumed the power to 
project armed force abroad for purposes other than to defend 
against attack or to protect Americans. Altogether, the United 
States has employed its armed forces abroad over 200 times in its 
history. See United States v. Verdugo-Urquidez, 494 U.S. 259, 
273 (1990) (citing Congressional Research Service, Instances of 
Use of United States Armed Forces Abroad, 1798-1989 (E. Collier, 
ed. 1989)). - See generally Abraham D-~·sofaer·, War,·Fo-reign 
Affairs and Con~titutional Power: The Origins (1976)~ In at 
least .i2s of those instance·s,· da,ting back to 1798, the President 
used the armed- forces without .obtaining _e:xpress authorizat~on 
f _rom Cong res~. See Leonard C. Meeke.r, L~gal Adviser; Dept. of 
State, The Legality of United States ~articipation in the Defense 
of Vietnam, 54 Dep't St. Bull. 474, 484-85 (1966); see also 
Office of the Legal Adviser, Dept. of State, "The President's 
Authority to Use the Armed Forces to Evacuate U.S. Citizens and 
Foreign Nationals from Areas of Hostilities" ("State Dept. 
Evac.uation ~emorandurn") , reprinted in 1975 l{earings at 29-30; 
"Authority of the President to Repel the Attack in Korea, 11 23 
Dep't St. Bu~l. 173 (1950) . 22 • 

Any attempt to identify all the t~.ypes of circurnstanc-es in 
which the Ex~cutive ha~ deployed or-might assert ·inherent 
constitution~l authority to deploy pnited States Armed Forces 
would probably be insufficiently indlusive and potentially 
inhibiting in an unforeseen crisis. See 8 Op. O.L.C. at 274. 
Nevertheless, .some efforts have been made to"itemize examples of 
such .situations. In 1975, the Legal Adviser to the D~partment of 
State list.ed six non-exclusive situations in which he contended 
the President had constitutional authority as Commander in Chief 
to dir~ct .United States Armed Forces into combat without specific 
authorization from Congress: 

22 Professor Glennon notes that many of those uses of- force 
were relatively minor and that they were also often subje9t to 
vigorous opposition in Congress. Constitutional Diplomacy at 80. 
Moreover, the frequent occurrence of unauthorized action by a 
p_QP: ~ !f~! _ b:~nch _do~s not demonstrate that the pract_ic_e is 
constitutional. See Youngstown Sheet -& Tube eo. v. Sawyer, 34~ 
U.S. 579, 588-89 (1952); cf. INS v. Chadha. 462 U .. S,. _919, 959-60 
(1983) (Powel~, J., conc-µrring in jud~ent) (noting repeated 
instances of legislative veto). 
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[1.] to rescue Americans[;J23 
• " 

23 See Letter to_ the President from Attorney General William 
P. Ba.r.r (Dec. 4, 1992), reprinted in 16 Op. O.L.C. 6 (1992) 
(preliminary print) (constitutional authority extends to the 
"protection of the lives of U.S. citizens and others in 
·Somalia"J-; "Authority of the P.resident; __ to U_s~ U:nited States 
Mil•itary Forces for the Protection of Relief Efforts in Somalia, 11

• 

16 Op. O.L.C. 8, 9-10 (1992) (preliminary print); "Presidential 
Poy;ers. Relating to the Situation in Iran," 4 Op. o.~.c. 115, 121 
,(1979) ("It is well established that the President has the 
constitutional power -as Chief Executive and Commander-in-Chief to 
protect the lives and property of Americans abroad."); Legal 
Opinion of Lloyd Cutler, Counsel to the President, reprinted in 
19_80 Hearings ·at 48; id. at 40, 4? (testimony of Acting Secretary 
of State Warren Chri~topher recognizing inherent authority to 
rescue citizens abroad, 11a long recognized power under 
international law"); "Training of British Flying Students in the 
United States, 11 40 Op. Att'y Gen. 58, 62 {1941) {11 [T]he 
.President's. authority has long been recognized as extending to 
the dispatch of armed forces outside of the µnited States, eithet 
on missions of good will or rescue, or for the purpose of 
protecting American lives or property ·or American interests.") 
(Attorney ·General Jackson). 

After leaving the presidency and before becoming Chief 
Justice, President Taft observe~: 

It has _been frequently nece$sary for the, President to 
direct the landing of naval marines from United States 
vessels in Central Ame~ica to protect the American 
consulate- and Americ~n citizens and their property. He 
has done this under his general power as Commander-in
Chief. It grows not out of any specific act of 
Congress, but out of that obligation, inferable from 
the Constitution, of the government to protect the 
rights ·of an American citizen against foreign 
aggression. 

William H. Taf·t, Our. Chief Magistrate and His Powers, 95 {1916). 
Taft, however, subscribed to a much oroader view of the 
.President Is war power: "Under this [the ·commander in Chief 
power], [the President] can .ord~r the army and navy anywhere he 
~ill, if the app~opriations furnish the means of transportation." 
Id. at 94. 
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[2.] to rescue foreign nationals where doing so 
facilitates the rescue of 'Americans [;] 24 

[3.] to pro~ect u· .. s. Embassies and Legations'[;] 25 

[4.] to suppress civil insurrection in the United 
States[;J 26 

[5.] to implement and a~inister the terms of an 
armistice or cease fire designed to terminate hostilities 
involving the United States[;J 27 and 

[6.] to carry out the terms of securit'y commitments 
contained in treaties. 28 

24 See State Dept. Evacuation Memorandum, reprinted in 1975 
Hearings at 31 (explaining that successful evacuation of American 
citizens from Vietnam required the airlift of substantial numbers 
of Vietnamese as well); 55 Comp. Gen. at 1090-91 ("the President 
must be accorded considerable operational discretion" in 
e~acuation of Vietnamese nationals}.· Gf. In re Neagle, 135 U.S. 
at; 64 (citing as within the President •.s implied powers under the 
Constitution the rescue by threat of force of a foreign national 
who, "though not a naturalized citizen of the United ·States, had 
in due form of law,made his declar~tion of intention to become a 
citizen"). 

2 5 ~ Hamilton v. Mcclaughry. 136 F. 445, 450 (D. Kan. 1905}. 

•26 See "President's Power to .Use Federal Troops to Suppress 
Resistance to Enforcement of Federal Court Orders -- Little Rock, 
Arkansas·, 11 41 Op. Att iy Gen. 313·, 326 (1957} (concluding thcl;t the 
President had authority to suppress domestic violence and the 
obstruc~ion of a• Federal court's school desegregation orders 
based "both [on his] powers as President under ~he Constitution 
and the powers vested in [him] by the Congress under Federal 
law");™ also Ex parte Siebold, 100 U.S. 371, 395 (1880}; In re 
.Debs, 1?8 U.S. 564, 582 (1895). 

2 7 ~ Holtzman v. Schlesinger, 414 U.S. at 1311 (Marshall, 
Circuit J.) (finding that Presiderit may not need prior 
congressional approval "when [he] -is in the process of 
extricating himself from a war which Congress once authorized."}. 

28 The use of force to carry out the terms of a treaty 
·stands on a somewhat different footing from the other examples in 

( conti_nued ... ) 
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1975 Hearings at 90 (footnotes added); accord, 8 Op. O.L.C. 274-
15. The L~gal Adviser went on to state, however, that the 
Adrnini"stration did "~ot believe ,that any s"ingle def init1onal 
stat~ment can clearly encompass every conceivable situation in 
.which the Presiden.t' s Commander in Chief authority could be. -
exercised." 1975 Hearings. at. 91. _See also Epy, 88 Colum. L. 
Rev. at 1394 (Leigh's list is not "recklessly open-ended, as· it 
tru4-y is iropossible t.o predict and specify all the possible 
.~ituations in which the President will need to act to protect the 
nation •·s sec'urity but will not have. time to consult Congress. 11 )' 

28 ( •- d) ... continue 
th~ .State "Depart~ent's list. bn the orie -hand, a justification 
.for usfng force that is based on a treaty would not rely on -the 
President•~ inherent powers alone, because a treaty must be 
approved by the Senate. Thus, a treaty would provide (limit_ed)' 
l'egislative. authorization for the President's action. On the • 
other· hana_, the 'President and the ~enate I even acting together, 
cannot deny the House of Representatives its legitimate 
constitu~ional role in deciding whether to commit the nation to 
wa·r.. As Pro_f essor Tribe. points out, '-' [w) hether these [mutual 
defense] trea·ties can serve as a predicate for executive 
deployment of military force has npt been resolved, II but II [i] t' 
se_ems unlikely that, . in the absence of a decl~ration of war by 
Congress., a p~olonged military operation would be sanctioned by 
suc_h a treaty." _Laurence H. Tribe, American Constitutional Law, 
23.3 (2d ed. 1988); ·see also North Atlantic Treaty: Hearings 
Before the Senate Comm. on Foreign Relations, 81st .Cong., 1st 
Sess. 11 (1949) (.statement of Secretary of State Dean Ach~son: 
the ~ATO treaty·would not automatically put the United St~tes at 
war ~f another sig~atory wer~- at~acked; 11 [u)nder our Constitu
t·ion, t_he Congress alone has the power to dec1·are war. 11 ) • 

How~ver, Piofess6r Tribe finds it ''[m]pre plausiblj 11 to 
suggest that "a collective defense treaty- justifies president_ial 
use of fo'rce in support of a harried ally until Congress has had 
ample time to determine whether it fa~ors A,inerican military 
involvement iri tlle conflict," id. at 233-34, and we agree that 
treaties may sanction the Pre_side_ntial use of force to that • 
extent. We need not enter here into the question whether any 
particular t:;-eaty is self-exec;uting or P":lri:>orts to c~rranit the 
United States to war. For a variety of views, see Thomas M. 
Franck and Fa:i.za Pat.el, UN Pol ice Action in Lieu of War:'_ "The 
Old' Order tnarigeth'', 85 Am. J. 'Int •·1 ·r;. 63 - ('199-1) ;, Micliael 'J. -
'Glennon, The.Constitution and Chapter VII of the United Nations 
Charter, 85 Am. J. tnt-'l L·. 74 (1991); Trib~, su~ra:, at 233, n.14. 
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Although we believe that the Constitution ~oes grant the 
President some implied authority ~o use force in the absence of 
congressional authorization, including those listed above, it 
would.be unwise to.try to specify in advance all of the 
situations in·which the President would have that authority.29 
Here, as in much of the WPR, it is better to ,leave unclear where 
the line· ultimately should be drawn as a constitutional matter. 
The exte~t of th~ P~esident's power will often 9~p~nd on the 
particular circumstances of the proposed use,of force. However, 
the constitutional text, the evidence of the framers' intent, and 
the, practice of past Pr~sidents and Congre~ses, suggest a number 
of factors that should -be considered in assessing whethe:J;" a !'war" 
exists withi~ the meaning, of article I, § 8, cl. 11, so that • 
prior ~ongressional authorization. for the proposed use of force 
would be necessary. Of course, whether the President is 
authorized tq use force will not depend on any mechanical test of 
the ~umber of factors present, or arguably present. Rather, the 
factors highl·ight considerations that will make the existence of. 
such au~hority more or less likely to, exist. Without purport_ing ' 
.to prov~de an exhaustive list, we believe that the factors to be 
taken into accburit will include: (1) whether the proposed action 
is likely to be extensive in scope and duration, (most on Leigh's 
,list are short-term and do not involve many troops); (2) whether 
the action is consistent with or in furtherance of other laws; • 
(3) whether the action is in its nature defensive, of American 
citizens, territory or property; .and (4) .whether the military 

29 Iii regard to proposed legls.lative ·alternatives to the 
WPR, i~ is important to consider- not only the situation~ listed, 
but ·the restrictions placed on the President's authority to use 
force in those situations. For example, the list of situations 
in Senator Biden's proposed Use of Force Act may be broader than 
the Cqnstitution would require, but it permits the ~resident to 
use force only "if every effort has been made to achieve the 
objective ... by means other than the use of force." 77 Geo. 
L. J. -at 398-99 ~ That cla·use presents a ser,ious problem because, 
coupled with the proposal's judicial review provisions, it would 
invite a court to second-guess the President's policy choices 
among his constitutional options. What constitutes "every 
effort"? In the case of President Carter's rescue mission to 
Ira~, for ixa~m~i~,-~.!! :;~;9~ ... sa!g_th~~-~h~_Pr=s~.<!~n~ had . 
exhausted every other option? The President.' s impli:ed authority 
•under the Constitution gives him some discretion to ~elect the 
best approach to the matter at hand. 
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situation permitted. the President to seek and obtain 
·congressional approval before beginning the operation.30 

We •do not, ,however, attempt to define here the President• s 
authority to use the· United States Armed Forces short of 
engagement in hostilfties or imminent hostilities. ~µch matters 
are not for the most part addressed by the WPR. Only if forces 
are introduced irito hostilities or imminent hostilities does the 
WPR require the ·P~esident to consult witfi Congress, see WPR § 3, 
and place ti_me limits on his use of force, see WPR § 5 (b) & (c), 
although the WPR does require the President to report some other 
.deployments. of .troops, _see _id_._ §. 4 (a) (2) & (3). .Certai!l3=Y, th~ 
President retains broad authority over such deployments in his 
c~pacity as Commander in Chief. As both a constitutional .and a 
practical Illcltter-, t.,he President is not barred froin creating a 
·state of affairs that makes war or hostilities more likely. 

c. §§ 3 and 4: Consultation and Reporting 

No Administration has challenged the constitutionality of 
the consultation or reporting requirements of the WPR on their 
face. See 4 Op. O.L.C. at· 195. President Nixon did not object 
on constitution~l grouhds_to either§ 3 or§ 4. See 9 Weekly 
Comp. Pres. Doc. 128~ (1973). In4eed, he cited the consul~ation 
requirement in§ 3 as a "constructive measure[]" that is 
"consistent with the desire .of this Administration for 
reguiarized coniultations wit~ the Congress in an even wider 
,range of circ·umstances. 11 Id. at 1287. The first three war 
powers. reports ~ubmitted by the Ford Administration contained the 
phrase "taking note bf" prior to. their reference to § 4, but the 
Administration assured Congress that the use of that phrase-was . 
not meant to sugges~ a con~titutional challenge to§ 4. See 
Letter to Rep. Clement J. Zablocki from Monroe .Leigh, Legal 
Adviser, Dept. of ~tate, and Mart.in R. Hoffmann, General· Counsel, 

• 30 cr. Glennon, Constitutional Diplomacy at 86-87•. , 
Professor Glennon suggests other limitations on the President.'s 
exercise of his inherent use of force, such as that the amount of 
,force must be proportional to the justification and that all 
diplomatic options must have been exhausted,. Altliough there 
might be some element of proportionality (it is unlikely the 
Presiqent could launch a full scale invasion of a country to 
rescue one American), we believe that the President has broad 
l~titude to assess the degree of force necessary to c9mplete the 
mission successfully. Further, it appears well within the 
President's authority to determine whether it is appropriate to 
continue diplomatic or resort to force in. a ·given ca~e; 
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Dept. of Defense (June 3, 1975), reprinted in 1975 Hearings at 
40. 

The Executive Branch has noted potential constitutional 
difficulties, however, in application of the consultation 
requirement under certain circumstances. In 1975, the State 
Department Legal Adviser noted that the cons4ltation provision 
may pose a constitutional question if the President is· required 
to consult aha determines that such consultation would interfere 
with his- inci~pendent constitutional obligations. 1975, Hearings 
at 100. In that case, the language in the statute requiring 
c;;_ons~lt§ltiori_ 11 in every possj.ble_ instan~e_ 11 ~y ~~_ford a._ . 
construction to avoid the constitutional question. 31 Even if the 
11 in every possible instance" language did not justify a failure 
to consult ~here, for-example, secrecy required, 32 such an 
exception might be required by the Constitutiori to avoid an 
unconstitutional limit on the President's independent power. See 
1981 OLC Memorandum ... at 10 n.2; 1980 Hearings at 13 (Acting 
Secretary of State Christopher, citing_§ 8(d), which .states that 
the WPR is not intended to alter the President's constitutional 
authority). Similarly, a situation might arise -- though very 
rarely, we believe -- in which reporting within 48 hours: might 
interfere with the President's constitutional authority. 

A separate problem would arise if the consultation 
requirement were construed to permit .Congress to limit the 
President's decisionmaking in any substantive way. In several 
WPR incidents, Members of Congress have criticized •the level, 
e~tent, or timelin~ps of whatever coqsultation actually,occurred: 

31 Senator Biden•~ proposed Use of Force Act would create a· 
problem· iri this regard. Although it allows exception -from the 
consultation_ requirement in cases of "extreme national 
emergency," see 77 Geo. L.J. at 403, i~ appears to require 
consultation in all other circumstances, even if the President 
determinep that extreme secrecy is essential for success of the 
operation, as President Carter did in regard to the first stage 
of the host_age rescue mission, see 1980 Hearings at 9, 13 
(statement of· Warren Christopher, Acting Secretary of State)r 
accord, 198'1 OLC Memorandum at 10. 

32 Consulting with the entire Congress might in some cases 
be incompatible with the need for "'dispatch, secrecy, and 
vigour'" in the conduct of military operations. See Gerhard 
Casper, The Constitutional Orgarii·zation of the Government, 26 Wm. 
& Mary L. R,ev. 177, 193 ( 1985) (quoting. Jos~ph Story, 3 

_Commentaries-on the-Constitution 60 (1970)). 
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After the hostage rescue mission in Iran, the Senate 
Committee on Foreign Relations asserted that 
i•corisuitationt' involves "perrn~tting Congress t,o 

.. Participate in the decisionrnaking, 11 and that the 
judgment about whether consultation is required in _a 

·particular -situation "mus_t be ffi:cide jointly by t_he 
President and Congress." 

8 Op. O.L.C. at 275-76; see also 1975 Hearings at 82 (Rep. 
Zablocki, addressing adequacy of cqnsultations during the Ford 
Administration). Congress has. repeatedly insisted-that it have 
11 real .inv.ol vement. in dec_isionrnaking .-'! .Special, S_ttidy_,_ .supra, at 
211.. Yet beyond mere consultation, any formal action of the 
Congress ~ould require .leg~slatiye action by both_ houses of 
Congress present_ed ~o the President. See INS v. 'Chadha, 462 :U. s. 
·919 (1983) . Such action might D!=? too cumbersome in situati'cins 
requiring a rapid respons·e by the' UI?,ited States. Yet anything. 
less, if it gave Congress -- whether designated leaders, 
committees, or Congress as a w~ole -- a binding role in 
decisi9~king, would raise a serious constitution~l quest;ion 
under Chadha. See 8 Op. O.L .. C. at 275.~ 3 However, ~e find 
nothiug in the WPR or its Iegislative history indicating that 
this result was intended. The "in every possible instance" 

33- .For this rea·son, l~gisiat~ve proposals aimed a~ requiring 
11 r~a1 'involvement II b~ Congress ,in. ~h~- 9-ecisionrnak~ng 'process ?,re 
constitutionally-prqblematic. ~or• e~arnple, a propos~l introduced 
by Rep,. DeFazio in. 1989 would have required that 11 [ft.] n order to 
satis~y tne consultation requirement of this section, Members of 
Congres§ must be asked- by the_ P_:i;es~dent for their advice and 
9pin~ons and, in appropriate circumstanc~s, their .approval of the 
action contemplated. 11

- H.J. Res. 157, § 2, 101st Cong.-; 1st Sess. 
(1989) (emphasi·s added). Permit.ting members .of Congress to 
approve or disapprove the President's actipns outside the 
legislative .process would certainly be,suspect under Chadha. 

Senator Biden' s· proposed U~e· of Force Act ·would require the 
President to \'seek the advice and counsel of the Congress. pr1or 
to the use of force"· in most cc:i,_ses, and se·ts, up a lea<;iershi.p 
group and designates other conu:nitte·~s to facilita~e consultation. 
77 Geo. L.J. at 403. If nothing in-~he consultation binds the 
President, then that formulation would avoid a Chadha problem. 
Any cc;msultation. that· was meant to operate more ~s 11advi_ce and 
consent-, 11 however, would pose serious problems. The proposal of 
Senators Byrd, Mitchell, Nunn, Warner·, and others, see s-. 2, 
1orst Cong.; 1st Sess. ( 1989) ; S .J. Res .. 323, 100th Corig., 2d 
Sess. (.1988), civoids.this diffi~ulty py retaining the language of 
the current§ 3. 
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language woul~ likely be held to allow the President to dispense 
with advance consultation where it would be incompatible with :the 
exercise of his constitutional autho~ity. 

Section S(b) & (c): Termination of the Use of Force 

Section S(b), which in some circumstances requires the 
withdrawal of forces; has traditionally been, and continues to 
be, the most con_troversial provision of the WPR. It and § 5 (cY 
were the two sections President Nixon identified in his veto 
message as being unconstitutional.-. See 9 Weekly Comp. Pres. Doc. 
at ·1286·. -Since ·then, although Presidents Ford and Carter 
complied with the WPR, no President has formally conceded its 
constitutionali~y. Stephen L. Carter, The Constittitionalit* of 
the War Powers Resolution, 70 Va. L. Rev. 101, 104 (1984) .. 3 

Tne State Department under President Carter was careful not 
to admit the constitutionality qf § S(b), ~ven while indicating 
that the Administration did not "challenge" it and "as a matter 
of policy i~tends to follow the letter and the spirii of section 
5,. 11 See 1977 Hearings at 190, 207, 209; see aiso 1980 Hearings 
at 9 (Acting Secretary of State Christopher, renewing the pledge 
to comply ~i~h t~e WPR in the wake of .the attemp~ed rescue of the 
Ir~nian hostages) . 35 The Reagan Administration gave strong 

34 Professor Glennon states that o.nly Presidents 
Reagan challenged the time lfmits imposed by§ S(b). 
Constitutional Diplomacy at 93, 97 n-.126. As will be 
assertion is in error. 

Nixon and 
Glennon, 
seen, this 

35 Under ques'tionirig in the ~977, Hearings, the Legal Advis·er 
first· admitt~d that the Administration would probably "challenge" 
a position it thought was unconstitutional, see id. ~t 208, ~ut 
quickly retra_cted· that statement after being "advised and 
reminded that that is obviously not a commitment that one could 
make or should be expected to make on behalf o~ the 
?1,cirninistration," id .. at 209. 

The Carter Administration, expressed a strong desire to . 
c:omp~y with the "letter and spirit" of t;.he War Powers ~esolution, 
although it did not affirmatively recognize its constitution
ality, in the belief that "[a) prolonged debate over elusive 
constitutional issues·, with no assurance as to what the final 
form of the amendments would b_e, coulq 1!!~.l! _ :grQQl!~~ !l~~L . 
uncertainties within our own Government, and in •'the minds of our 
alli~s and potential adversaries, and might even detract from the 
effectiveness of the existing law." 1977 Hearings at 190. 
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indications that it rejected the constitutionality of,§ S(b) .36 
In signing the Multinational Force in Lebanon Resolution, 
President Reagan stated: 

There have been historic differences between the 
legislative and executive branches of government with 
respect to the wisdom and constitutionality of section 
5 (b) of the War Powers Resolution. . . ., 

* * * 

[I)n signing this resolution, ... I do not and cannot 
cede any· of the .atith6rity ve·sted ·in me under the 
Constitution as President and as Commander ifr·Chief of 
the United States Armed Forces. Nor should my signing 
be viewed as any acknowledgement that the President's 
constitutional authority can be impermissibly infringed 
by statu~e [or) that congressional authorization w9uld 
be required if and when the period specified in. sectiori 
S(b) of the War Powers Resoluti6n might be deemed to 
have been triggered and the period had expi~ed .. ~ . 

President Ronald Reagan, Statement on Signing S.J. Res. 159, the 
Multinational Force in Lebanon Resolution, 19 Weekly Comp. Pres. 
Doc. 1422, ~422-23 (Oct. 12, 1983). Similarly, the State 
Department Legal Adviser noted that§ S(b) 

presents serious problems under our constitutional 
scheme, in which the President has the constitutional 
authority .and responsibility. as· Commander:-in-C~ie{ and 
Chief Executive Officer to deploy and use U.S. forces 
in a variety of circwnstances, .... The Resolution 
itself appears to recognize that the President has 
independent authority to us~ the, arme,d forces -for 
certain purposes; on what basis can Congress seek to 
terminate sµch independent authority by the mere 
passage of time? 

1988 Senate Hearings at 1059. Th~ Reagan Administration also 
·expressed in more general terms its belief that the WPR, or part 
o: it, is upconstitutional. ~ee, ~. Richard Halloran, Captive 

36 The Reagan Administration took a generally less 
conciliatory approach to the WPR, but nevertheless expressed a 
willingness in some situat.ions "to consider practical proposals 
that enabled us to protect our common, national i~tg;:-e._~t:; ;.. " See 
129 Cong. Rec. 25,191 ( 1983) (statement of Secretary of State 
George P. Shultz). 
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Iranians Said to Help.u.s. Find Mine~ in Gulf, N.Y. Times, Sept. 
24, 1987, at 1 (quoting Secretary of Defense Caspar Weinberger's 
statement that "'We have always felt it was unconstitutional' 
... •an infringement by the Congress on the constitutional 
authority of the President to conduct foreign pol'icy and to be 
the commander in chief of the forces.'") .3 7 The Bush 
Administration took an even.stronger position. Secretary of 
State Baker stated the administration's belief that§ S(b) •s "60-
qay ·time clock provisi9n that I suppose you would say starts 
ticki~g, we think is unconstitution~l, 11 and he indicated that the 
administration would abide by that belief. 1990 ,Hearings at 22, 
32 __ 38 

In what appears to be the only Executive Branch statement 
affirmatively accepting the constitutionality of§ S(b), hqwever, 
i~_ 1980 the Office o~ Leg~l Counsel considered the issue and 

. _.;det~,P!lined that § s (b) is constitutional: 

We believe that Congress may, as a general 
constitutional matter, place a 60-day limit on the use 
of our aimed forces as required by the provisions of 
§ 1544(b) [§ S(b)J of the Resolution. The Resolution 
gives, the President the-~lexibility to extend that 
deadline for up to 30 days in cases of "unavoidable 
military necess~ty. 11 ,Thi¥1 flexibility is, we believe, 
sufficient under any scenarios we can hypothesize to 
preserve his constitutional function as Commander-in
Chief. The practical effect ~f the 60-day Limit is to 
shift the burden to the President to convince the 
Congress of the continuing need for the use of our 
armed forces abroad. We cannot say that placing, that 

37 See also David Hoffman, Reagan Won't Invoke War Powers 
Law, Wash . .' Post, Oct. 11, 1987 ,. at p.4 (quoting President Reagan's 
statement •that 11 'one part of ·[ the WPR) . . . is unconstitutional' 
. . . refer.ring tq the .clause giving Congress a vote over the 
d~ployment of U.S. forces .. ") . 

38 The record of this hearing appears to contain a 
typographica~ .error that confuses Secretary Baker's position. At 
page 32, Baker is quoted as saying that the automatic 60-day 
trigger "certainly is constitutional." This record is suspect, 
not only because Baker had said it was unconstitutional at page 
22, but also because Representative Torricelli followed up by 
-ask~ng if Baker would "continue to abide by [his) belief that the 
act is unconstitutional" (emphasis added), to which Baker 
responded "yes." 
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burden on the President unconstitutionally intrudes 
upon his executi~e powers. 

4 Op. O.L~,c. at 196. 

The conclusion_ of past Admin,ist~at:i.ons_ ·that -:§ :5 (b) ·is 
uriconstitutiorial rests primarily on. powers they have found the 
Constitution imp~iedly gr~nts to the President. To the, extent 
the President's authority to use force flows directly from the 
Const;.itution, Congress• could not, ·the argument goes, restrict his 
~x~rc:!se_ _ q~ i•t ,_ eye_n by· stc:i,tute. The valtdi_ty <?J that. ~I"g_w_n,ent 
depends in large part ·cin the _arguments in favor of a broad 
re_ading of the President's power~ ~s Commander in Chief and ~hief 
Executive._ 

Although the Commander iq: Chief powe":t:· is p~rhaps the most 
obviou~ possible source for the President's 'inh~r~n~ a~tho~ity to, 
use torce, ,even some among those advocating a broaq rea4ing of 
the Preside_nt's, authority see the Conunander 'in Chief power as 
r~latively narrow. -See War ·Powers: Origins I Purposes I and 
Applications: Hearings Before the Subcomm1ttee on.Arms Control, 
Int'l Security and Science -of'the House Foreign Affairs • 
Committee,, 100th Cong., ·2d Sess: ·191-9_2 ··c1988) ("1988 House 
Hearings.!') (former Secretary of Defense Elliot Richardson) ; 
Sofa·er, War. Foreign Affairs and .Constitutional Power at 3. The 
·Pr~~ident's impfi~d powers may rest instead largely on t~e grant 
to the President of the "executive Power," and especially on.his 
role as "the sole organ of the federal government in the field of 
internatiol'lal relations." United .States v. Curtiss-Wright Export 
Corp,., 299, U.S. 304, 320 (1936) .• See also Youngstown Sheet & 
Tube, 343 U:s:·at 645 (Jackson, _J., concurring) ("I should • 
i~dulge the wid~st lat~tude of in~erpret~tion to ~ustain [the 
President·•s] exclusive function to conunand the instruments of 
national force, at least when turned· against the· outside world 
for the sec~rity of our s9cie_ty. ,i) . Eugene R;ostow has argued 
that the United States has always been understood to possess the 
powers.of a sovereign state under. international iaw~ including 
~he power to use force in certain circumstances. Eugene V. 
Rostow, "Once More Unto the Breach:" The War Powers Resolution 
Revisited, 21 Val. Q. L. Rev. 1, 3-4 "(1986). If the powers under 
int~rnatiorial .law are not judic:i.al and cannot or- have not been
exercised py Congress, then the President must be able to 
exercise them, both as Chief Executive and "as the embodiment of 
the residual soveieignty of the United States·." Id_. at, 15. 

Con~rary to the historic posit~on of the Executive Branch, 
_most leading scholars do not believe tha·t § 5.(b) is 
unconstitutional.. See, _g_._g_;_, Ely, 88 Col um. 'L. Rev. at 1392; 
Glennon_, Constitutional Diplomacy at 93 ,. 99; Carter, 70 Va. L .. 
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Rev. at 116, 133. Their response lies essentially in a different 
view of the text, original intent, and historical use of the war 
powers. See Charles A. Lofgren, On War-Making, Original Intent, 
and Ultra-Whiggery. 21 Val. L. Rev. 53 (1986); Glennon, 
Constitutional Diplomacy at 8'4-87. Further, they assert that 
Congress' authority under the Necessary and Proper Clause allows 
Congress to define the extent of the power to declare.war, and 
that the definition does not unduly intrude on the prerogatives 
of the Executive Branch. See, ~, Carter, 70 Va. L·. Rev. at 
116-19. 

In light •of our analysis of the constitutional,al~ocat±6n-of 
war powers, presented above, we believe that§ S(b) probably 
would be held constitutional on its face, although the President 
would retain his implied authority under the Constitution to act 
militarily outside of the time limits in ,extreme circumstances·. 
For example, in an ongoing evacuation within the thirty days 
authorized by § 5 (b) in case of ·military n'ecessity, we would not 
conclude that the President must abandon whatever forces might 
remain in the combat zone at the moment the period expires. Cf. 
Holtzman, 414 U.S. at 1311 (Marshall, Circuit J.). 

Although the conclusion that§ S".(b) is constitutional on its 
face is contrary to the recent view of the Department of State, 
we note that the Legal Adviser has testified that Congress could 
generally terminate a military action by the President by cutting 
off appropriations, see below, and that Congress could enact a 
statute in an individual case that authorized a use of force for 
onry 60 days, provided "that the time limitation is· contingent on· 
the possibility that changed circumstances may require the 
·President to use force for a longer ,Pf!:!riod,. pursuant to his 
inherent ~onstitutional authority. See 1988 Senate Hearings at 
150; see also 19 Weekly Coinp. Pres. Doc. at 1·423. We agree with 
both of those posi~ions, and can.find rio ground upon which to 
·distin'guish § ~(b). If Congress can terminate funding for an 
action -undertaken by the President pursuant to his constitutional 
authority, it would be o,dd to hold th~t Congress could not do the 
sp.me directly by statute. Further, it appears to us ~hat in most 
circumstances, the framework of§ S(b) would avoid constitutional 
problems, particularly because it allo\l{s th~ President 30 extra 
days to remove. the ,troops •safely, ~~ necessary. Al though our 
view would be much ·different if the time allotted for 
Presidential action were significantly shorter, the 60 day perio~ 
appears to leave the President ample room to act. In those 60 
days he can make his case.to Congress for authorization. The 
g~~d.!t;eg. Q;:Qc:;~,Q~;"§~ ~~ Sh~ ~PR c;-~~t~ ;!le ~~~s~ati<?~ .t~~~ 
Congress c9uld timely respond. to any such request. And the 60 
day period· itself wou~d allow the conduct of a quite substantial 
military operation. In sum, therefore, we believe that in most 
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circumstances the time limit of§ S(b) would not 
uncon~tituiionally restrict the President•~ ability to ~xercise 
his inherent authority regarding the use of force. 39 

.. , ,,,,. 
Further, the case law appears to support the facial 

constitlltionality ,of section S(b). As discussed above, the 
Constitution author,izes Congress to declare either 'perfect' or 
'imperfect' war, the latter of which may be "limited in place, in 
objects, and in time." Bas v. Tirigy, 4 U.S. (4 Dall.) at 43 
(Chase, J .. ). In· Little v. Barreme, 6 U.S. (2 Cranch) i70 (1804), 
the Court dealt ·wi,t.:11 ~ statute that authorized limited military 
.operations.---~ specff.ically.,, t;he seizure of forfeitabl~. ~An}e_r_i~an 
ships sailing to French ports. The -Execu.tive; realizing that the 
statute would be ineffective unless the ·Navy could also. intercept 
a~d seize such ships sailing from French ports, had issued an 
order authprizing naval officers to take such actions as well. 
The case concerned a challenge. to one such seizure. The .Court, 
~peaking through Chief Justice John Marshall, implied that the 
Executive's order would probably have been valid in the absence 
of any statutory provision otherwise. Id. at 177. But the Cour.t 
also construed the statute as limiting the Executive's power to 

3Q Although we believe that this is the better view, that is. 
·not to say that· the Executive Branch could not make an argument 
for a different view, based on a much broader conception of the 
President's executive powers and on the changed nature of 
~nter.national relations iri the modern era. The State Department 
Legal Adviser expressed ,such a view in 1966: 

Under the Constitution, the President, in addition 
tq being Chief Executive, is Commander in Chief of the 
Army and Navy. He holds the prime responsibility for 
the conduct of United States foreign relations. These 
duties carry very broad powers, including the power to 
deploy American forces abroad apd commit them to 
military operations when the President deems such 
action necessary to maintain the security and defense 
of the United States. 

* * * 

In 1787 the world was a far larger place, and the 
framers probably had .in,mind attacks upon the United 
Scates. In the ,20th century, the world has grown 
sma_ller. An attack on a country far from our. shores 
can impinge directly on the nation's securcity. 

Meeker, 54 Dep't St. Bull. at 484. 

- 43 -

LIMITED OFFICIAL USE 

• 



0 0 
LIMITED OFFICIAL USE 

take mil·itary ac:tion, and held that the seizure, being contrary 
to the statute, was not properly authorized. Id. As Justice 
Clark pointed out in his opinion in the Steel Seizure case, see 
Youngstown Sheet & Tube Co. v. Sawyer, 343 ~.s. at 661 (Clark, 
J., concurring in judgment), Little v. Barreme has remained good 
law. 40 If Congress can restrict the President's aut~ority ~o 
9rder military actio~ as it did in the statute at issue in 
Little, it wo~ld seem that it could also generally condition the 
Presiaent's ability to engage iri military·operations in the 
manner prov~ded by WPR § 5(b). 

Section 5 ·(b) has also .been attacked as _.a~~_un~onstitutiona_l, 
legislative veto. -In INS v. ·chadha, .462 U.S. 919 (1983), the 
Supreme· Court held that congressional action that has the 
•
11purp·ose and etfect of altering the legal rights, du.ties arid 
relations of persons, including the ... Executive Branch . 
. outside the legislative branch" must be presented to. the 
President for his approval or veto in accordance with the 
Presentment Clauses, u.s. Const. art. I, § 7, els. 2 & 3. 
Chadha, 462 u~s. at 952. Some have argued that§ 5(b) violates 

40 Relying primarily on Little v. Barreme, Justice Clark 
concluded that "where Congress has laid down ·specific procedures 
to deal with .the type of crisis confronting the President, he 
must follow those procedures in meeting the crisis; but that in 
the absence of such action by Congressi the President's 
independent power to act depends upon the gravity of the 
situation confronting the nation." Youngstown Sheet & Tube, 343 
tf. s. at 662 (Clark, J., concurr:ing in judgment) . Were that 
standard applied to§ 5(b), the provision would probably be 
~ustained, even though in the absence of congressionally 
prescribed procedures the President might have ·possessed broader· 
~uthority to deal with crises. Cf. Dames & Moore v. Regan, 453 
U.S. ~54, 668 (19~1): 

When the President acts in the absence of congressional 
authorization h~ may enter "a zone o~ twilight in which 
he and Congress may have concurrent authority, or. in 
which its distribution is uncertain." [Youngstown 
Sheet & Tube. 343 u.s. at 637 (Jackson, J.-, 
concurring).] In such a case the analysis becomes more 
complicated, and the validity of the President's 
action, at least ~o far as separation-of-powers 
principles are concerned, hinges on a copsideration- of 
all the circumstances which might shed light on the 
views o_f the Legislative B~anch ~oward su~h action, 
including "congressional inertia, indifference or 
quiescence." Ibid. 
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Chadha because Congress achieves a change in the legal rights and 
duties of ;he President not by a.bill or resolution presented to 
the President but by inaction. See Rep. Daniel E. Lungren & Mark 
L. Krotoski, The War Power Resolution After the Chadha Decision, 
17 Loy. L.A. L. Rev. 767, 782-88 (1984). This, they contend, has 
the effect of a one-House veto, because one house (actually one
third plus one of one house, in the event of a veto) can prevent 
the necessary extension of time for the President's use of force. 
We see no merit in that argument. The WPR was passed by the 
constitutionally prescribed method, and it is the WPR, rather 
than any later act inconsistent with the Presentment Clause, that 
limits the President. Moreover, the WPR is sometimes viewed, 
notwithstanding its disclaimer to the contrary, as granting 
authority to the President to use force in some circumstances. 
If it does, then§ 5(b) is no different from a statute in an 
individual case authorizing the use of force for 60 days, which 
Congress could certainly enact consistently with Chadha. See 
Carter, 70 Va. L. Rev. at 133; see also. 1988 Senate Hearings at 
150. Indeed, the same argument that is levelled against§ 5(b) 
under Chadha could be made against any statute that was effective 
for only a limited time: reauthorization can be blocked by a 
minority of one house. Chadha does not forbid such statutes, so 
long as they are enacted by both houses of Congress and signed by 
the President or passed over his veto. 

Chadha is applicable, however, to the concurrent resolution 
procedure in§ 5(c), where the action of both houses of Congress 
would, without presentment of the resolution to the President, 
change" the legal rights and duties of the President. To be sure, 
a number of members of Congress and scholars have argued that 
Chadha does not invalidate§ 5(c). See 1988 House Hearings at 1~ 
<Sen. Fascell); 1988 Senate Hearings at 158 (Sen. Adams); Fisher, 
Constitutional Conflicts at 270-72; Ely, 88 Colum. L. Rev. at 
1395-97. Advocates for§ 5(c) contend that the section is not in 
fact a "legislative veto," as was at issue in Chadha, and that 
therefore Chadha ought not apply. Id. 41 They contend that a 

41 Professor Carter, although concluding that§ S(c) is 
probably unconstitutional, proposes an alternative rationale to 
avoid Chadha inspired by Hollingsworth v. Virginia, 3 U.S. (3 
Dall.) 378 (1798). In Hollingsworth, the Supreme Court held that 
a proposed constitutional amendment need not be presented to the 
President for signature, notwithstanding the Presentment Clauses. 
Similarly, Carter suggests in an admittedly i1 shaky 11 argument that 
a declaration of war need not be presented to the President, and 
therefore that a resolution to bring the troops home, i.e., not 
to declare w~r, would similarly not be presented to the 

• 

(continued~ .. ) 
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legislative vetQ is a device by whicq Congress delegates a 
portion of its power to the President but retains in itself, or 
in one house or a committee, tl:;le power to v~to the President·• s 
(or a subordinate• s) decision. Because t~e· WP~· expressly· stated 
in§ 8(d) (2) that it gave the President no additiotjal authority 
with respect to the use of armed forces in hostilities, it 
delegated no power to the President. Further, defenders of· 
:§ S(c) are skeptical that the Constitution ~~~§.the legi,§lative 
veto "in a situation where its unavailability has the effect of 
making it easier for the president to commit troops to action for 
as long as the appropriations last o.r for ninety days, whicheyer 
comes ·earlier, if the Pres~dent -has ·the support of over one.-,third 
of t~e membership of either house [thereby protecting him against 
a veto override] . " Casper, 26 Wm. & Mary L. Rev .. at 192. 

·still, there is wide~pread agr~ement that§ 5(c) violates 
the Presentmen~ Clauses of the Constitution, art. I, § 7~ els~ 2 
& .3. A concurrent· resolution under § 5 (c) would have the purpose 
and effect of altering the legal rights and duties of the 
President, who is "outside the Legislative Branch," Chadha, 462 
U.S. at 952. Therefore, § S(c) would violate the. clear terms of 
·the Presentment ·clause as interpreted by Chadha. The Executive 
Branch has taken that position since Pr~sident Nixon vetoed the 
WPR. See 9 Weekly Comp. Pres. Doc. at 1286; see also 1975 
Hearings at 91 (Legal Adviser Leigh); 4 Op. O.L.C. at 196; U.S. 
Supreme Court Decision Concerning the Legislative Veto: Hearings 
Before the House Comm. on Foreign Affairs, 9~th Cong., 1st Sess. 

41 ( ... continued) 
President. C~rter, 70 Va. L. Rev. at 130-31. 

The premis.e that .a declaration of war is not subject to veto 
is highly questiona,ble. See Ely, 88 Col um. L. Rev .. at 1396 n. 51. 
Each declaration of war in our.history has been signed· by the 
President, id., and the power to declare war is listed without 
distinction among Congress' other legislative pow~rs, art. I, 
§ 8, whi•ch are subject to ~he Presentment Clauses. Indeed, in 
the Pac-if icus/Helvidius debate Alexander Hamilton and James 
Madiso,n agreed that a declarat~on of war must be submitted to the 
President like other legislation. See Pacificus I at 42; 
Helvidius I at 70; see~ 1 St. George Tucker, Blackstone's 
Commentaries App. 269-72 (1803) ("on this occasion as on every 
other, except a proposal to amenq the constitution·, [the 
·President may] exercise a qualified negative on t~e joint 
resolution~ Q~ fgng;-~§~I.eu~.this n~gat~ve is unavailing if twp. 
thirds of the congress should persist in an opposite 
determination; so that it may be in the power of the executive to 
prevent, but not to make, a declaration of wai::.11

). 

- 46 -

LIMITED OFFICIAL USE 

• 



0 0 ' ' 
LIMITED OFFICIAL USE 

63 (1983) (remarks of Deputy Attorney General Schmults) ("1983 
Hearings"); 8 Op. O.L.C. at 273; 86 Dep't St. Bull. 68 (Aug. 
1986) (testimony .of Legal Adviser Sofaer before a subcommittee of· 
the House Foreign Affairs Committee, Apr. 29, 1986); .1988 Senate 
Hearings at 147, 1061 (Legal Adviser Sofaer). ~ongress has not 
di~puted tha~ conclusion: the general counsel to the Clerk of 
the House of Representatives agreed with the characterization 
t}:ie,t § S(c) is "p.ow p:t;~§~ptively invalid," 19~~ HecLri~g~ at 36; 
Senator Biden has stated that he believes§ S(c) is 
uncoristitutional, as "most everyone else does," 1988 Senate 
He_arings at 147; see also Biden & 'Ritch, 77 Geo. L.J. at 388_; and 
.a _report ,qf the Senate Foreign !Relations- Committee concluded that 
§ S(c) was "nullified" by Chadha, S. Rep. No. 106, 100th Cong., 
1st Sess. 6 (1987). Many scholars agree, see,~' Glennon, 
Constitut-iorial • Diplomacy at 98; Harold H. Koh, The National 
Security Constitution· 190 (199"0); Franck, 83 Am. ,J. Int' 1. L. at 
769. Cf. Carter, 70 Va. L. Rev. at 129-33. ....,__,· ·~..: 

As to the argument that the WPR gave the President no new 
authority and that therefore§ S(c) is _not actually a legislative 
veto, the power to compel withdrawal of troops by concurrent 
resolution would, in fact, prevent the President from taking 
a~tion that would otherwise be open to him. Further, Chadha 
applies to any act.ion that is "an exercise of ·legislative power," 
whether or not the term "legislative veto" seems appropriate in 
the circumstances. 462 U.S. at 952. There js nothing in the 
Presentment Clauses that would iimit its effect to actions of 
Congress where it has delegated some power to the President while 
retaining a veto for itsel.f. Nor, as Professor Koh points out, 
is there any basis in 11Chadha 1 s broad reasoning ... upon which 
that prcivision [§ S(c)] could be saved.~ Harold Hongju Koh, 
Congressional Controls on Presidential Trade Policymaking After 
·I.N.S. v. Chadha, 18 N.Y.U. J. Int'l L. & Pol. 1191, 1209 n.53 
( 1986) ; see also Ely, 88 Col um. L. Rev. at _1397 ( § 5 (c) is 
distinguishabl~, but because Chadh~ is so sweepin~ there is "a 
significant possibility that in the event section S(c) ever·got 
to court, it would be invalidated"). Indeed, the members of the 
.Court in Chadha contemplated that§ S(c) of the WPR would be 
among the provisions struck down by its ruling .. See 462 U.S. at 
959 (Powell, J., concurring in the judgment) (,noting that the 
Court's judgment would invalidate "ev~ry use of the legi;slative 
veto"); id. at 967, 971 ·(White, J., dissenting) (listing the WPR 
among the legislative vetoes. that ~ould be invalidated). We 
therefore believe that§ S(c) is unconstitutional. 42 

42 Even if the concurrent resolution provision is 
unconstitutional, however, several scholars have noted its 

(continued ... ) 
- 47 -

LIMITED OFFICIAL USE 

• 



0 0 
LIMITED OFFICIAL USE 

There remains .the qu~stion whether § 5 (c} is severable from 
t~e, rest of the WPR. Section 9 does, of course, specify that if 
any portion of the WPR is held invalid, "the remainder of the 
joint resoJution and the application of such provision to ariy 
other person or circumstance shall n_ot be c1;.~~1:pt~d ~_hereby-. 11 

That severability provision does not end tne inquiry, but does 
"create a presumption that Congress did not intend the validity 
of the statute in question 'to depend, on the validity of the 
constitutionally offensive provision." Alaska Airlines, Inc. v. 
Brock, 480 U.S. 678, 686 (1987}. Under that decision, "unless 
there is strong evidence that Congress intended otherwise," the 
9bjectio~ab_le provision is severable. Id. Here, ·there appears 
to be 'litt·le doubt. The ·cpnstitutionai problem-with.§ ·s.(c}· -was 
raised during Congress' consideration of the WPR, so the risk was 
known. ~ H.R. Rep. No. 287 •at 15-16 (supplemental views of 
.Reps. Mailliard, Broomfield, Mathias, Guyer, and Vander Jagt}; 
id.' at 18, 20 (minority views of Reps. Frelinghuysen, Derwinski, 
Thompson, ·and Burke} . Further, si1:1ce Chadha Congress has 
provided a joint resolution mechanism providing expedited 
consideration of joint resolutions requiring the removal of 
United States Armed Forces, see Pub. L. No. 98-.164, § 1013, 97 
Stat. 101 7, 1:o'62 ( 1983} (codified at 50 U.S. C. § 1546af, which 
would presumably serve the same purpose as§ S(c}, consistent 
with the Constitution. This also suggests that Congress did not 
intehd· the entire WPR ~ope rendered invali~ by the inv~lidity of 
§ 5 ( C) .. 

E. Section 8(a}: Inferences ·of ~uthorizatio~ 

Section 8.(a} has been the subject of _relatively little 
constitutipnal discussion~ President Nixon specifically. 
mentioned§ 8(a) in hi~ veto message,_charging that it would· 
interfere with the United States' NATO commitments, but his 
objection appears to have been based on policy rather than the 
.Constitu_ticin. See 9 Weekly -Comp. Pres. Doc. at 1286. In the 
Reagan Administration, however, the State Department's Legal 
Adviser dir~ctly questioned t~e constitutionality of§ 8(a}. In 
congressional testimony in 19.86, he observed: 

42 ( ... continued} 
political usef~lness .. Once schol~r suggested that~ concurrent 
resolution stating Congress' opposition to the use of force 
should "[f]or all practical purposes ... be just as effective 
as the now illeg~l 1egislative veto. ,i Gasper, 26 Wm. & Mary L. 
R.ev. at 192 n.37; see also Fisher, Constitutional Conflicts at 
271-72. 
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[S]erious constitutional problems exist with respect to 
Section 8(a) of the resolution, which purports to limit 
the manner in which the Congress may, in the future, 
authorize the use of U.S. forces. I do not believe 
that one Congress by statute can so limit the 
constitutional options of future Congresses. Nor can 
Congress control the legal consequences of its own 
actions. If a particular congressional action 
constitutes legal authority for the President to 
undertake a specific operation, I doubt that one 
Congress can change the fact for all future times by 
requiring a specific form of approval. 

86 Dep't St. Bull. at 69 (Sofaer). In 1988, however, Legal 
Adviser Sofaer cast the problem less as a constitutional problem 
than as one of construction, again emphasizing that one Congress 
cannot bind future Congresses. 1988 Senate Hearings at 148, 1066 
(";J:n our view, Section 8(a) ineffectively attempts to restrict 
the rights of future Congresses to authorize deployments in any 
way they choose. 11 ) • ' • 

Scholars generally have found no constitutiona.l problem with 
section 8(a). Professor Ely noted the potential argument against 
§ 8(a) but rejected it on the ground that Congress had the power 
to establish a rule of constru~tion. Ely, 88 Colum. L. Rev. at 
1418; Michael J. Glennon, Mr. Sofaer's War Powers "Partnership", 
80 Am. J. Int'.l L. 584, 585-86 (1986) (finding no bar to Congress 
giving direction' to the Executive Branch and the courts as to how 
to interpret its"intent); Glennon, Constitutional Diplomacy at 
101-102. That the Supreme Court may impose such a rule on 
Congress by, for- example, a clear statement rule, suggests that 
there is no bar to Congress adopting such a rule itself. Of 
course, a subsequent Congress would not be irrevocably bound by 
that rule: "If subsequent Congresses don't like this they can 
repeal the Resolution." Ely, 88 Colum. L. Rev. at 1419. As a 
less drastic alternative, a later Congress could presumably begin 
a future act with the phrase "Any provision of law to the 
contrary notwithstanding .... " We believe that§ 8(a), 
prospectively applied, is constitutional as a rule of 
construction. 

A separate issue is C9ngress' retroactive application of 
§ 8(a) 's specific statement rule to statutes enacted and treaties 
ratified before the WPR. As it applies to statutes, the rule 
could simply be viewed as an amendment of any earlier statµte 
authorizing the use of force. As§ 8(a) applies retroactively to 
treaties, however, it raises a question concerning Congress' 
authority to alter the meaning of treaties already signed and 
ra~ified. This issue arises, of course, only if a prior treaty 
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would otherwise authorize the President to use force. Arguably, 
no treaty preceding the WPR did so. See Ely, 88 Colum. L. Rev. 
at 1419; see also Michael J. Glennon, United States'Mutual 
Security Treaties: The Commitment Myth, 24 Colum. J .. Transnat 1 1 
L. 510 (1986). But see Franck & Patel, 85 Am. J. Int'l L. 63. 
Even if a prior treaty did, however, § 8(d) (1) expressly 
disc~aims an intent to alter the terms of any existing treaty. 
See Franck, 71 Ain. J. Int'l. L. at 635. There is some question 
as' to ·the effect of § 8 (d) (1); however, given that it• appears to 
be• in direc·t conflict with the more general rule of § 8 (a) (2). 
We need not ~~~olve t~~se issues here. 

In any eve.nt ,. we do not believe that the Constitution would 
bar Congress from passing a statute that was inconsistent with 
prior treaties. As a-matter of international law, a treaty may 
not be al t~~-9,,,~i...,._t;_~p~t the consent of the parties. See Glennon, 
85 Arn. J. Int· 1 .I ·:~.:::~t. .. i~.3,: J.c.iting the Viem;a Convention on the Law 
of Treaties, May 23, 1969, Art. 39, 1155 UNTS 331) .. 43 As a 
matter of domestic, constitutional law, however, Congress' 
authority to abrogate a treaty by statute is well establish~d~ 

If [a] treaty co~tains stipulations which are self
executing, ·that is, require no legislation _to make them 
operative, to that extent they have the force and 
effect of· a legislative enactment. Congress may modify 
such provisions, so far as they bind the United States, 
o.r supersede them ~ltogether•. By the Consti~ution a 

43 A treaty is interpreted much as if a contract -among 
nations, and so is largely-dependent upon the parties' 
intentions. See "Relevance of Senate ·Ratification History to 
Treaty Interpretation," 11 Op. O.L.C. ,28, 34 (1987); cf. The 
·Federalist No. 64, at 437 (John Jay) ~"a_ treaty is only another 
name for a bargain"). If Congress attempted to alter 
retroactively an understanding reached among the parties, it 
would likely create serious repercussions under international 
law. See Thomas ·M. Franck, After the Fall: The New Procedural 
Framework for Congressional Control ·over the War Power, 71 Am·. J. 
Int'l. L. 605, 635 (1977) (referring to the provision, at first 
glance, as a "perhaps illegal alteration in the conditions of 
Q.S. accession to the North Atlantic Treaty arid the Inter
American Treaty of Reciprocal Assistance commonly known as the 
Rio Pact.") (footnotes omitted); Ann Van Wynen Thomas & A.J. 
Thomas, Jr., The war-Making Powers of the President: 
·constitutiona1 and IncernationaL.Law Aspects. ~~7-38 (1982) (under 
international law, § B(a) (2) "would seem to be an illegal 
unilateral attempt to change already established treaty 
commitments"); cf. The Federalist No~ 64, at 437 (John Jay). 

' . 
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treaty is placed on the same footing, and ma&~ of like 
obligation, with an act of legislat;:ion,. Both are 
declared by that instrument to be the supreme law of 
the land, and no superior efficacy is ·given to either 
over the other. When the two relate to the same 
subj_ect, th~ courts will always endeavor to construe 
them so as to 'give effect to both, if that can be done 
w~thout violating the language of either; but if the 
two are inconsistent, the orie last irt date will control 
the other, pro~ided always the stipulation of the 
treaty is self-executing. 

Whitney y. Robertson, 124 U.S. 190, 194 (1888); see also Reid ·v. 
Covert, 354 U.S. 1, 18 n.34 (1957) (plurality opiniqn); The 
Cherokee Tobacco Case, 78 U.S. (11 Wall.) 616, 620-21 (1871,)•; 
United• States v. Palestine Liberation Org., 695 F. Supp. 1456, 
1465 (S.D.N.Y: 1988); Restatement (Thirdt of F6reign Relation~ 
Law of the United States§ 115 (1987) (Act of Congress supersedes 
prior' treaty "if. the purpose of the act to supersede ,the earlier 
rule or provision is clear and if the act and the earlier rule or 
provisiqn cannot be fairly reconciled"). Therefore, even if 
§ 8 (a) (2) is .inconsistent with the terms of a prior treaty, that 
inconsistency poses no constitutional problem .. • • • 

III. Other Constitu~ional Issues: Congressional 
Options to Force Withdrawal 

A. Joint Resolution 

An additional issue ·stemming from the constitutional 
impediment to§ 5(c) is whether Congress can force the withdrawal 
of troops by joint resolution. 44 We believe that in .general 
Congress may do so. As explained.above, Congress' power to 
declare war necessa.rily includes the power ultimately to 
determine whether the nation is at war or in peace. A joint 
resolution ordering that troops be withdrawn from certain 
hostilities is in essence a declaration that the nation will not 
be at war. We use the term "war"- here in the sense we believe 
the (ramers did, that is, including hoEft:'illties short of full:. 
scale war. ~ above, section II. B. 2. ·b. Thus it would be a 
legitimate exercise of Corigress' war powers, subject to the' 
limitation that Cong~ess could not foreclose the Presiderit's 
exercise of his constitution~l authority to use force. 

44 Implicit in the question is the assumption that Congress 
would override the President's veto. 
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In the past, the Departments of State and Justice app~ar to 
have disagreed on this issue, although neither has to our 
knowl"edge formally addressed the question recently. In the Ford' 
Administration, the State Department Legal Adviser asserted that 
Congress could_not compel wit:hdrawal by joint resolution. See 
1975 Hearings at 91. Because the WPR gives the President no 
additional authority to use force, § S(d) (2·), the President 
generally would COITUJlit tr~ops under his implied const_itutional 
PO"'.Jers. Id. II [BJ ecause the power i:s constitutional in nature' II 

the. L~gal Adviser explained, it could not be taken a~ay either by 
concurrent resolution or by j_oint resolution. Id.; see also id. 
at- 29 .. ( "Congress .cannot _by statute circurnscrib_e ~ _pQwer ~hich i$ 
derived from the Constitution."). Five years later, however, ·the 
Assistant Attorney General for the Office of Legal Cotinsel in the 
Carter Administration, John M. Harmon, in ·finding § 5 (.c) 's 
.concurrent ·resolution mechanism unconstitutional, conceded that 
"Congress may regulate the President's exercise of his inherent 
powers by imposing 1'irnits by statute." 4 Op. O.L.C. at 196 
(emphasis in original). That statement suggests that a joint 
resolution, which has the same effect as a statute, could compel 
the ·withdrawal of troops. The Reagan and Bush Administrations 
appeat to h~ve favored the State Department's ~pproach. As pated 
above, Secretary of State Baker expressed the belief tqat § S(b) 
was unconstitutional. See 1990 Hearings at 22, 32. In signing 
the resol~tion authorizing the use of U.S. forces in Lebanon, 
President Reagan had gone ~o great lengths not to suggest by tha~ 
act "that the President's constitutional authority can be 
imperinissibly infringed by statute," 19 ·weekly Comp.· Pres. Doc. 
at 1423. 

As noted above, we do not believe that a joint resolution 
ordering th~ withdra\f?al of American forces would be an 
impermissible infringement in all cases. Cf. Youngstown Sheet & 
Tube. 343 U.S. at 662 (Clark, J., concurring in judgment). 
Although it could not be exercised in situations where the 
President has implied authority to act without congressional 
approyal, ·we do· not believe the President has the plenary power 
under the Consti~ution to commit troops indefinitely. As 
explained above in our discussions of§§ 2(c) and S(b), the 
President's implied power to use force without congressional 
author~za.tion is limited. As ~ general rule, therefore, -in 
situations where§ S(b) would not violate the Constitution, a 
joint resolution would be permitted as well. 4 5 

4S The converse is not necessarily true. One could argue 
that§ S(b) is unconstitutional under Chadha, which would pqse no 
constitut-ional .bar to a joint resolution accomplishing the same 
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B. Termin_ation of Funding 

·Ther~ seems to be little doubt that the Congress may 
restrict 'the availability of funds for military· operations 
abroad, at ·1e.ast in some circumstances. The Constitution 
authorizes Congress to impose taxes and borrow money a~d to spend 
that money by· Illeans of appropriations laws.· u. s. Corist. , art. I, 
§ 8, els_. 1 & 2, § 9., cl. 7. That power was intended to be. a 
powerful check on t~e other branches: 

This· -power over .the purse,. !llo.Y:. iri. fact be rE=gai::~ed as 
the most c6mpleat and effectual weapon with which any 
co~stitution_can arm the immediate representatives of. 
the people, for obtaining a redress of every grievance, 
and for carrying into effect. every jus~ and salutary 
measure. 

The Federalist No. 58, at 394 (Jame·s Madison) (J. Cooke ed. 
1961). Reinforcing that power in the military context, the 
Constituti~n .also gives to Congress the powe_r to "raise and 
support A~ie_s II and to "provide and maintain a Navy. " U. ~. 
Const .. art. l,. § 0·, els. 12 & 13. See also The Federalist No. 
26; at 168 -·7.0 ·(Alexander Hamilton) (discussing_ the prohibition 
against appropriations of more than two years for the arn1y.). 
Most scholars agree that Congress' broad app~opriations power 
extends 'to Presidential uses of force. Professor Ely. claims that 
11yirtua~ly ev~rydn~., • in.qluding apologists for broad pres~dential 
pqw~r in this. ar~a, ag~ees that Congress has constitutional 
aut_hori ty i;o end a war by terminating its funding." Ely, 88 
Colµm. L. Rev. at 1401 &·n.69. Indeed, Congress has ·used that 
power on several occasions. See,~. Second Supplemental 
Appropria_tl.'ons Act, '1973, Pub; L. No.· 93·-50, § 307, 87 Stat. 99, 
129 ( 1'973) (appropria'tions law denying funds for "combat 

.activities" ln South~ast Asia); Foreign Assistance Act of 1973·, 
Pub. 'L:. No. 93-_189, § 30, 87 Stat. ?14, 732 (denying funds "to 
f inane~ mil_i~ary or paramilitary operation ·by th~ United S.tates 
in or over Vietnam, Laos, or Cambodia"); International Security 
Assistance and Arms Export Control Act of 1976,. Pub; L. No·. 94-
329_.; §. 404, 90 Stat. 729, 757 (prohibiting assistance_ for 
Ill~litaiy operations in Angola); Continuing Appropr~ations, F~scal 
Year 198.7, Pub. L .. No. 99-591, § 216, 100 Stat. 3341, 3341-307 
.(1986) (prohibiting United States .personnel from providing 
tr?-ining or assistance to Nicaraguan resistanc~ within 20 miles 

4 s < ... continued> 
end. As noted above, however, we are not .persuaded by the 
argument against § 5 (b) ·based on Chadha. 
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of the Nicaraguan border); see also Louis Fisher, How Tightly Can 
Congress Draw the Purse Strings?, 83 Am. J. Int'l L. 758, 763' • 
(1989); 55 Comp. Gen. at 1082-83. 

The State Depar1;:m~nt has conceded. that Congress may., at 
least in some circumstances, use its appropriations power to 
terminate or prohibit military operations. In 1975, the Legal 
Adviser stated that Congress cou~d refuse to proyig~ fu;t~~~ 
appropriations for a military operation, but stated that Congress 
could not restrict the use of funds alr~ady appropriated. See 
1975 Hearings at 89-90, 92. He did not explain the rationale. 
In terms of the Constitution,. we .see no. reason .why Congress. ~-- if. 
it could permissibly refuse to appropriate more funds -- could 
not enact a supplementary appropriations act amending the prior 
act to withdraw funds for the disputed activity. See 
"Appropriations Limitation for Rules Vetoed by Congress," 4 Op. 
O.L.C. 731, 732 (1980) ("Congress can undoubtedly amend a .... ··:r,:,9Lst•~ 
preyiously enacted appropriations act to impose additional 
limitations on the use of appropriated funds.") . In more recent ' 
statements, the State Department has not suggested a distinction 
betwee~ previously appropriated and later appropriated funds. I~ 
1988, for example, the State Department Legal Adviser reaffirmed 
Congress' power of th.e purse: "I cannot question Congress' power 
tp use the expenditure of funds in principl'e. to cut off virtually 
anything Congress does not want to occur." See.1988 Senate 
Hearings at 148_; see also 86 Dep' t St. Bull·. at 7·1 ( "Our history 
amply demonstrates that Congress has adequate means, through the 
budgetary process· and oth~rwise, to provide an effective check on 
presidential "power to employ military force.") (emphasis 
ad9ed) . 46 • 

There are limitations .on Congress' control of the purse 
strings. Some limits are expressed and clearly relate to 
appropriations. See U.S. Const .. art. :j:I, § 1, cl. 7 & art. I~I, 
§ 1 {providing that the compensation of the President and judges 
may not be diminished while in office); see also Glenno~, 
Constitutional Diplomacy at 286. But there are other limits as 
well. For example, it seems obvious that· Congress is limited by 
the .Bill of Rights in the ·exercise of its spending pow~rs. See 
Kate Stith, Congress' Power of the Purse, 97 Yale L.J. 1343, 1350 
(1988). It also appears, that C~ngress must provide some funds 

46 The effectiveness of such a move remains debatable. Some 
observers charged that President Ford's actions in the Mayaguez 
affair violated a statute restricting the use of funds for the 
conflict· in Indochina~.-- ·special 'study·, supra, at 216. But· see 55 
Comp. Gen. 1081, 1094 (1975) (concluding that funding 
restrictions did not bar the rescue mission). 
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for the other branches to fulfill their constitutional duties: 
"Congress is obliged to provide public funds for constitutionally 
mandated ac~ivities -- both obligations imposed upon the 
government generally and independent constitutional activities of 
the President." Id. at 1350-51 (citing, as examples of 
activities that must be funded, the President's receiving of 
ambassadors and making treaties). See also Fisher, 83 Am. J. 
I~t•l_L. at 762; Lett~r from Louis Henkin to Rep. Louis Stokes, 
at 2-3 (Mar. 3i, 1987), reprinted in Oversight Legislation: 
Hearings on S. 1721 and S. 1818 Before the Senate Select Comm. on 
Intelligence, 100th Cong., 1st Sess. 115-16 (1987) (-"Where the 
President hcis _i~d~pe~d_e~t __ ~On$_t_ituti9na~ c1:uthority to act, 
Congress is bound to. implement his actions, notably·by· 
appropriating .the- nec_essary funds. Where the President's 
authority to act is _not exclusive but is subject to regulation by 
Congress, Congress may prohibit or limit the President's activity 
directly by legislation, or indirectly.by denying him funds or by 
imposing conditions on the use of funds appropriated."). Cf. 
United States v. Lovett, 328 U.S. 303 (1~46) (striking down a law • 
denying compensation to named individuals as a bill -of 
attainder); 41 Op. Att'y Gen. 507, 525-30 (1960) (Congress may 
not condition appropriations on the President disclosing a 
documen_t that_ he has. determined to be executive privileged) . 47 -
In the military context, therefore, Congress. could not, for 
example, "tell tqe Commander in Chief how to run a particular 
tactical exercise by threatening to cut off funds." 1988 .Senate 
Hearings at 148; see also "The President's Compliance with the -
'Timely Notification' Requirement of Section 50l(b) of the 
National Sec_urity Act," 10 Op. O.L.C. 159, 169-70 (1986) 
(Congress "may not cittach conditions to Executive Branch 
appropriations that requ.ire the President to relinquish any of 
his constitutional discretion in foreign affairs.") . Similarly, ' 
it seems unlikely that Congress cou_ld cut off· funds in a way that 
would place the armed forces in unreasonable danger upon 
,withdrawal. Subject to such limitations, we conclude that 
Congress could generally terminate budgetary aµt~ority in order 
to terminate a use of United States Armed ~orces abroad. 48 

47 The Supreme Court has never struck down a use of the 
appropriations power as an unconstitutional infringement on the 
President's power. Glennon, Constitutional Di~loniacy at 288. 

_ 48 Thus, a provision in the .Byrd-Mitche!l-Nunn-Warner'bill 
barring funding for operations that are not undertaken 
ccinsistently with the WPR, see, ~' s. 2, 101st Cong_., ~~~ 
Se~s. § 5 (1989), would appear to be constitutional on its face, 
although its application might be unconstitutional in some cases. 

• 
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IV. Justiciability of .Questions of Executive Branch 
Compliance with the W~r Powers Resolution 

The legal questions regarding "compliance" with the WPR 
may be grouped into two general categories, based on two, central 
commands of the WPR: (A) the requirement of§ 4(a) (1) that the 
President submit a "report" to Congress when the armed forces are 
tntro9l}ces} :!,~to hos~ilities; and (B) the requirement of§ 5(b) 
that the President "terminate•• such use of the armed forces in 
specified circumstances. 

A. Compliance with §: 4 (a) (1) 
~ -

Section 4(a) (1) of the WPR requires the President to submit 
a ~eport to the Speaker of the House and to the President pro 
tempore of the. Senate within forty-.eight hours of introducing 
United'. States Armed Forces "into hostilities or into situations 
where imminent involvement in hostilities is clearly indicated 
by the circumstances." The President's report must specify the 
circumstances necessitating the introduction of the armed forces, 
the ·1egal authority under which the introduction took place, and 
the scope .and duration of the hostilities or involvement. 

The litigation and commentary generated by the reporting 
.requirement of§ 4(a) (1) have focused on just one legal issue of 
compl-iance· - - namely, whether the President has introduced the 
armed forces into "hostilities" so that he is legally obligated 
to file the ~equisite report. The following discussion considers 
the exterit to which the courts would reach the merits of actions 
brought by members of Congress to force the President to comply 
wit_h thi.s obligat;.io~. Private persons alm-ost certainly have no 
right of action µnder the WPR. Sanchez-Espinoza v. Reagan, 770 
F.2d 202, .209 (D.C. Cir. 1985). Contra Ange v. Bush, 752 F. 
Supp. 509,. s·11-12 n.r (D.D.C. 1990). The relevant justiciability 
doctrines are standing, equitable discretion, political ~estion, 
and ripeness. 

4.8 ( .. ,. continued) 
The ,state Department took the view that the funding restrictions 
o~ th~t bill ate-unconstitutional on.their face because they 
would imperrnissibly "restrict or usurp the independent 
constitutional authority" of the President. See 1988 Hearing at 
.1062-63. ·we do not disagree with the reasoning, cf. 10 Op. 
O.L.C. 169-70, so much as with the premise. Because we conclude 
th&t th~ President's iriherent constitutional powers are more 
narrow, we believe that •Congress has a larger sphere within which 
it may freely impose restrictions on funding. • 
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Before addressing each of these doctrines individu~lly, we. 
note that ~hile different courts have rule~ in favor of justici
ability on various discrete grounds, no co~rt in a case brought 
under the WPR ·has ever reached the merits. Thus, the Executive 
Branch, which• has consistently argued against the justiciabi~ity 
of WPR complian~e issues on all possible grounds, p~eva1led in 
every case, even if it did not prevail on every single grqund. 
Accordingly, in a~l sas~s wher~ cqurts may have ruled in fayer of 
justiciability, the Executive Brancq did hot ·have the opportunity 
to appeal sue~ rulings to a higher ~curt. 

1.. ~tanding 

Of ·the five. "war powers" cases. decided in the last decade, 
none r·esol ved tpe questioµ of congressional stand;ng to .enforce 
the reporting requirement of § 4 (a) (1). The plainti,ff in Ange 
was a military .offic;er, not a member of. Congress·. Three of the 
c~ses exp~·icitly preterrnitted t!'le standing ques_tions regarding 
the WPR. See Lowry v. Reagan, 676 'F. Supp. 333, 337 n.26 (D.D.9. • 
1987); appeal dismissed per curia.In, No. 87-5426 (D.C. Cir. Oct. 
i7, i9~~); Sanc:hez-E~pinoza,· 770 F.2d at 210; Crockett v. Reagan, 
558 F. Supp. 893, 901 (D.o.c·. 1982), aff'd per curiam, 120· ·F.2d • 
1355 (D.C·. Cir. 1983), cert. denied, 467 u.s: 1251 (1984). The 
last. case, Del;lums v. Bush, 752 F. Supp. 1141 ·(p.D.C. 1990)_,-.w~s 
an act ion by ,It\~mbers of Congress un_der the War Powers Clau_se, 
U.S. ·cqnst .. art. I, § 8, er. 11, to enjoin the P,resident from 
initiating a~- offe~sive attack against Iraq without a declaration 
of· war or other explicit congressional authorization. The court 
upheld th_e. plaintiffs' standing, on, the basis that "membe;s ,of • 
Congress .plainly have an interest ~Ii protecting t;heir rig~~ to 
vote 6h matters entrusted to their respective chambers by ·the 
Constitutiori, 11 specifically 11the right ~o vote .-for or against a 
declaration of· war." Id. at 11_47. ·This holding does-riot carry 
over to the§ 4(a) (1) context, because the President's failure to 
comply .with that· reporting provision .does not deprive members .9f' 
Congress of any right. t.o vote on declaring war· or requiring the 
Pr~sident to remove the .arrn~d f_orces from hos~ilities. 

General .. principles ·of standing supp.art the conclusion that 
congressmen would not have standing to ·challenge the President•s· 
aileged failure to comply with§ 4(a) (1). For a plaintiff to 
have standing, he "must have ,suffered an injury in fact .-- an 
invasion of a legally-protecteq interest which is (a) concrete· 
and particularizeq, and (b) a~tual or imminent, riot conjectural 
or .hypoth_etica1.·" Lujan v. Defenders of Wildlife, 112 S. Ct. 
2130, 2136 (1992) (citations omitted). Moreover, "it must be 
iikeiy, as opposed ·to merely speculative, -that the injury will 
be redressed by a favorable decision." Id. As explained below, 
the President's failure to comply with§ 4(a) (1) would not cause 
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injury-in-f~ct to members of Congress, and it is unlikely that 
any such injury could be redresseq by a judicial decision. 

·Under certain statutes imposing legal duties on executive 
officials, members of Congress may conceivably h~ve legally
protected interests, even if members of the general public ~o 
nc:>t ._ For instance, a statute .that prevented the Department 
of Housing and Urban Development (HUD) from using funds for 
reorganizations without the prior approval of the Committees on 
Appropriations was held to give a qongressional plaintiff "the 
right, a_s _a membeJ: <::>f the 0:19~-~e] Appro~~iations Committee, to 
participate in approval of any reorganization of HUD conducted 
_before January 1, 1983." American Fed'n of Gov't Employees v. 
Pierce, 697 ·F.2d 303, 305 (D:c. Cir-; 1982) (per curiam) (refer
ring to Pub. L. No. 97-272, _96 Stat. 1160, 1164 (1982)). More 
recently, the District of Columbia Home Rule Act, which required 
the Chairman. of the D.C. Council to transmit legislation enacted 
by the D.C. Council to the Speaker of the House·and the Pr~sident 
of the Senate, was found rio confer a ~ight on members of Congr~ss ' 
"to consider [an enactment of the D.C. Council] before it took 
effect." Bliley v. Kelly. 793 F. Supp. 3·53, 355 (D.D.C. 1992) 
(refer:;-ing to D.C. ·code § 1-233 (c) (1)). These rights constituted 
legally-protected interests, the invasion of which would cause 
the injury- in- fact nec~ssary ·.t:o ·create standing. • 

The duties imposed by the statutes in Pierce and Bliley may 
be analogized to the. duty imposed by§ 4(a) (1) on the President 
to submit reports to. Congress. Therefore, the issue is whether 
each individual member of Congress has a corresponding right, ors: 
a legally-protecied intereit, to receiv~, vi~ the corigressional 
leadership, a report from the President when the conditions set 
forth in§ 4(a) (1) are met. To paraphrase t~e Supreme Court's 
formulation of the question in a recent case where the plaJntiffs. 

-sought a private right of actiqn: "Did ·congress, iri enacting 
the [WPR]', unambiguously confer upon the [congressional] benefi
cia~ies of the [Re~olution] a right to enforce the requirement 
that" the President submit a· report to Congress in the specified 
circumstances? Suter ·v. Artist M., 112 S. Ct. 1360, 1367 (1992). 
If it did not, then the congressional plaintiffs- have no legally
protected interest that a failure to comply with the reporting 
requirement would invade. Thus, members of Congress would not 
suffer the injury-1n-fact necessary to have standing to enforce 
§ 4(?t)(l). • 

Nothing in the text of the WPR or its legislative history 
indi.cates that the Resolution con-fers a private right of ac~iqg 
on Congress as a whole, its Houses, or its individual members. 
The only language in the entire WPR that ·even remotely refers to 
the courts is the separability ·clause of§ 9, which contemplates 
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that provisions of the WPR or applications thereof might be "held 
invalid." This language carinot be said "unambiguously" to confer 
a private right of action on Congress or its individual members. 
In-addition, given the WPR's subject matter -- the ~onstitutional 
authority of the President and C9ngress with respect to warrnaking 
-- it is highly doubtful that Congress intended to involve the 
courts in the Resolution's operation. Moreover,. in view, of the 
concerns that ?n~Jn?it~ the political question doctrine (discussed 
below), we believe that the cou_rts -would be especially hesitant 
to involve themselves by inferririg a private right of action 
where the WPR does not create one in explicit terms. For all 
these reasons, we c,m;iclude that. Cong_re_ss <:lid ~o~ ~n~ig~9u~ly 
confer on itself or on its members a right to enforce the duties 
imposed on the President by § 4 (a) '(l). Cf. Lowry, 676 F. Supp. 
at.339 n.42 ("Although the Court does not decide the question 
... , this Court believes that the sponsors of the Resolution 
did not contemplate a private right of action to enforce secti•on 
4(a) (1) ."). Contra Ange v. Bush, 752 F. Supp. at Sil n.1 ("The 
War Powers Resolution permits a private cause of act·ion under 
Cort v. A~h, 422 U.S. 66 (1975).") .49 -

There is no other apparent basis for finding ,injury-in-fact 
to. members of Congress by virtue of noncompliance with§ 4(a) (1). 
A failure by the President to comply with the reporting require
ment cannot be said ·to "nullify" any past votes by the-members, 
Kennedy v. Sampson, 511 F.2d 430,. 433 (D.C. Cir. 1974)-, nor, as 
discussed above, can it be said t6 deprive them of any right 
to participate in or vote on matters in the future, Riegle v. 
Federal Open Mkt. Comm., 656 F.2d ,873, 877-78 (D.C. Cir.), cert. 
denied, 454 U.S. 1082 (1981). The congressional plaintiffs would 
thus, .be forced to allege "generalized, ;amorphous fnjuries due to 
the ,conduct of the Executive" or make "generalized cc;,mplaint Cs] 
that [their) effectiveness is diminished by allegedly illegal 
activities taking place outside the legislative forum," neither 
.of which is sufficierit to confer standing on members of Congress. 
United Presbyterian Church v. Reagan, 738 F.2d 1375, 1382 {D.C. 
Cir. 1984). 

49 Even if§ 4(a) (1) conferred a private right of action on 
the Congress as a whole, or on the House and Senate separately, 
we believe that no individual member could, without additional 
authorization, properly assert the rights of those _bodies. ,Cf. 
Bender v. Williamsport Area Sch. Dist., 475 U.S. 534, 544 {1986) 
( "Generally speaKing; members of col·legial bodies do not have 
standing to perfect an,appeal the body ~tself has declined to 
take. "> . 
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Even if members of Congress suffered injury-in-fact, how

ever, it is unlfkely that their injuries could be redressed by 
the judgment of a court. To redress the members' injuries, the 
court would have to order the President to submit the report • 
required by§ 4(a) (1). As recently recognized by a majority of 
the Supreme Court, an order against the President in his official 
capacity is generally beyond the constitutional power of the 
courts. See Franklin v. Massachusetts, 112 S. Ct. 2767, 2776-77 
( 1992) ( four-Justice plurality) (dictum) (" [I] n general 'this 
court has no jurisdiction of a bill to enjoin the President in 
the performance of his official duties. '") (quoting Mississippi 
v. Johnson, 71 U.S. (4 Wall.) 475, 501 (1867)); id. at 2788 
(Scalia; J., concurring in part and concurring in the judgment) 
("I think it clear that no court has authority to direct the 
President to take an official act."). But see Mackie v. Bush, 
809 F. Supp. 144 (D.D.C. 1993) (enjoining the President from 
removing members of the U.S. Postal Service Board of Governors), 
appeal filed, No. 93-5001 (D.C. Cir. Jan. 7, 1993) .so 

We cannot claim to be completely certain that a majority 
of the Court would follow Mississippi v. Johnson in every case 
in which the relief sought was an ~njunctive order against the 
President in his official capacity (although we do believe that 
the Court would likely deny injunctive relief that interfered 
with the President's ability to undertake major military or 
diplomatic initiatives). Thus, there is some degree of risk 
that, in an action seeking to enforce the reporting requirement 
of§ 4(a) (1), where the granting of an injunction would not seem 
·to interfere directly with the President's war powers, a court 
might order the President to file a report. Assuming, however, 
that courts would decline to ~nter judgment against the President 
(who is the only Executive Branch officer on whom the WPR imposes 
duties) to force him to comply with§ 4(a) (1) by filing a report, 
any injury allegedly suffered by members of Congress could not be 
redressed. For this reason, and·because the WPR does not confer 
a private right of action to enforce the reporting requirement of 
§ 4(a) (1), members of Congress would not have standing to enforce 
that provision. -

2. Equitable Discretion 

The D.C. Circuit's decision in Riegle, while granting a 
Senator standing, invented a new doctrine to justify a refusal to 

SO Although the plurality in Franklin did not discuss this 
point, Justice Scalia also concluded that courts "cannot issue a 
declaratory judgment against the -President,,-, 112 S. Ct. at 2789, 
and his conclusion appears sound. 
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adjudicate the merits of his claim. The doctrine of "equitable 
discretion" (also sometime·s .called "remedia~ discretion") :.may, be 
applicable to actions to enforce§ 4(~) (1). The doctj~ne states: 
"Where a congressional plaintiff' c~:n~ld obtain substantial relief 
·fro,in his fellow legislators through the enactment, rep:eal, or 
amendment of a statute, this court should exercise its equitable . 
discretion to dismiss the legisl?,tor' s action. 11 Riegle, 656 ·F. 2d 
at 881. See also Moore v. U.S. House of Representatives, 733 
F'.2d 946, 954-56 (D·.C. Cir. 1984)., cert. denied, "469 U.S. 1106 
(1985). • 

Given ,this formulation of ·the doctrine, .it ~oes not appear 
immediately applicable in -the§ •4·(a) (1) context. As· pointed out 
by the court in Dellurns v. Bush, 752 F., Supp. 1141, 1148 (D.D.C. 
1990), the decisions di~missing actions on the bas~s of: equitable 
discretion involved congressional plaintiffs who were either 
ba'ttling their fellow congressmen or seeking a declaration tpat 
a statute was unconstitutional. In the former situation, the 
plaintiffs coµld obtain relief by per·s_u?LdiI!g tl.l~ir coll_eagues to 
enact, repeal, or amend an interna_l rulE= of Congress., and in th¢ 
latter situation, to enact, repeal,. or amend a statute. See id. 
at 1149. By con~rast, members of Congress caill:lqt obtain relief 
from their colleagues for an alleged violation of§ ·4(a) (1.) by 
the President. In such a case, the enactment -of a ~·new statute, 
or the amendment or repeal of an existing.one, would.not'give • 
the plaintiffs a remedy. Indeed, by hypothesis, they would be 
perfect~y satisfied with the statute as it is writt~n; they 
~ould m~~ely want the Pr~sident to comply· with it. In· other 
words, the plaintiffs would have a disput~ with the President, 
not with .their colleagues. The- equit~~le discretio~ 9qctrine 
~oul_d no; stand as ·a, bar to resolution o_f the dispute . 

. Ne\f'ertheless, iri the one c~se that. ·speci_fically co~sidered 
w_hether the ·equitable discretion doctririe bars adjudication of ar:, · 
~cti6n by members .of Congress, to ·,enforce § 4 (a) (1) of the WPR, 
the .¢o~rt reached th~ opposite·conclusion under the following 
analysis.: • 

Although styled as a dispute between the 
legislative and executive branches of government, 
this lawsuit evidences and indeed is a by-product 
qf ~oiiiical disp~ce§ withi~ Congress reg~rding the 
applicability of"the War Powe~s ·~esolution to the 
Persian Gulf situation. Before the filing of this 
laws_uit, several bills to ·compel t~e Presid_ent to 
invoke section 4 (a·) (1) of the War Powers Resolut·ion 
~-~;:~. !Q~;-9d\!£~9 !I! Q9_ggfe§~: : -~ -~ W1!~!! ~~!§- !~~S,).lit 
was filed, Senator Brock Adams stated that ·he had 
j_oi~ed as a piain~_if"f both to advance his: subs~antive 
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position and to resolve a questiop that Congress seemed 
unwilling to decide. In light of this history, this. 
Court concludes that plaintiffs' dispute is "primarily 
with their fello~ legislators." . 

Lowry v. Reagan, 676 F. Supp_. 333, 338-39 (D.D.C. 1987) (quoting 
Riegle, 656 F.2d at 881) (footnotes omitted), appeal dismissed 
per curiam, No. ·01~5426 (D.C. Cir. Oct. 17, l.988). Under this 
analysis, the applicabil·ity of the equitable discretion doctrine 
would depend on the particular facts surrounding the lawsuit by 
mE;m.be_r_s of ~o~~re_ss. , • 

It should be noted that the equitable discretion doctrine, 
which never gained adoption outside the D.C. Circuit, see,~, 
Dennis v. Luis, 7-41 F.2d 628, 633 (3d Cir. 1984), may be on the 
decline even in that court. In one of the last appellate cases 
that even mentioned the doctrine, the court hinted that it might 
not survive en bane review: 

We are fully mindful• ... that this ci~cuit's 
recently minted doctrine of equitable discretion has 
uot even been addressed, much less endorsed, by the 
Supreme Court. Moreover, several members of· this 
.cour~ have previously expressed concern .over whether 
equitable discretion represents a viable doctrine upon 
which to determine the fate of constitutional litiga
tion. Those concerns, which all members of this panel 
share·, continue to trouble us. ~ a panel, however, we 
are of course bound faithfully to follow and apply the 
law of our circuit. 

H~mphrey v. Baker, 848 F.2d 211, ~14 (D~C. Cir.) (citation~ 
omitted), cert. denied sub nom. Humphrey v. ·Brady. 488 U.S. 966 
( 19 8 8) . Given its concerns, the._ cour~ felt compelled to reach 
the merits as an "alternative" holding·. Id. at 215. See also. 
Dornan v. United States Secretary of Defense, 851 lf.2q. 450, 451 
(D.C. Cir. 1988) (per curiam) (relying on equitable discretion 
but alternatively dismissing congressional lawsuit for lack of 
standing because "the 'equitable discretion' formulation has 
pioved ~lusive in some cases"). • • 

Distinct from the D.C. Circuit's relatively recent doctrine 
of equitable discretion, which gqes to the question of justici
ability, is a more traditional doctrine regarding the discretion
ary power of .the courts to withhold equitable relief even aft~r 
having entertained. a case and held for the plaintiff. See._ Hecht 
Co. v. Bowles, 321 U.S. 321,. 329 ( 1944) ( "A [statutory] grant. of 
jurisdiction to issue compliance orders· hardly suggests an abso
~ute duty to do so under any· and all circumstances .... The 
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essence of equity jurisdiction has been the power of the Chan
cellor to do equity and to mould each decree to the necessities 
of the particular case."). As then-Justice Rehnquist pointed out 
in 1978, the Supreme Court "has specifically held that a federal 
court can refuse to order a federal official to take specific 
action, everi ,though the action might be required.by law, if such 
an order 'would work a public injury or embarrassment' or other
\1/i!?~ 'pe prejudic~al tc, the· public interest.'" TVA v. Hill, 437 
U.S. 153, 213 (1978) (Rehnquist, J., dissenting) (quoting United 
States ex rel. Greathouse v. Dern, 289 .U.S. 352, 360 ( 1933) ) . 
Therefore, for reasons having to do with public policy and inter
branch -comity_, the courts might, in the exercise of. their sound 
discretion, deny an order for specific performance on.the part o{ 
the' Pr~sident in ari action to force compliance with§ 4(a) (1) .51 

3. Political Question Doctrine 

Assuming that congr~ssional plaintiffs surmoun~ the hurdles 
of standing and equi~able discretion, the political question 
doc.trine may nevertheless. prevent the court from reaching the 
mer.its of their challenge to the President's failure to submit 
a report under§ 4(a) (1). The classic statement of ~he doctrine 
appears· in Baker v-; Carr, 369 U.S. 186, 217 (1962): 

Prominent ori the surface.of any case held to involve 
a political question is found a textually d~mohstrable 
constitutional commitment of the issue to a coordinate 
political department;· or a lack of judicially discover
·p.ble and mariageab,le standards for resolving it;. or the 
impossibility of deciding without an initial policy 
determination -of a kind clearly for nonjudicial 
.discretion; or the impossipility of a court's under
taking independent. resolution without expressing lack 
of the respect due coordinate branches of government; 
or an unusual rieed for unquestioning adherence to a • 
political dec~sion already made; ·or the potentiality· 
of embarrassment from multifarious pronouncements. by 
various departments on one question. 

The most recent Supreme Court decision applying this doctrine 
ernphasiz~d only the first two factors -- textual comrid.tment and 
lack of judicial standards. See Nixon v. United States, 113 S. 

51 As we discuss below, such discretion is within the 
~ontrol of •Congres~. Thus, were .Congress to amend the WPR to 
require the courts to order injunctive relief whenev~r .they found 
a violation of the ·statute, the doctrine of Hecht Co. would no 
long_er apply._ -
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Ct. 732, 735 ( 1993) . .Just last year, the Court also downplayed 
considerations of "respect" for the other branches. See United 
States Dep't of Commerce v. Montana, ·112 S·. Ct. 1415, 1426 (1992) 
("Respect for a coordinate branch of Government raises special 
concerns not present in our prior [apportionment] cases, but 
those concerns relate to the merits of the controversy rather 
than to our power to re~olve it."). 

The pr~cise "question" that the court may be barred from 
resolving is whether the armed forces have been introduced into 
11hostilities 11 or situa.tions where hostilities are "imminent." 

, The_ .. cases se~m to yJ:,elc;l t:he .CC?~clus_~o_n that if a par_ti:~µ;tar._ 
military engagement is of great magnitude and duration (such as 
the operation against Iraq or the Vietnam conflict), courts will. 
be free to find that it does constitute hostilities, but that if 
the involvement of the armed forces is relatively minor (such-as 
the operation to escort Kuwaiti oil tankers in the Persian Gulf 
or mil_itary activities in El S_alvador or Nicaragua), court will 
~efuse to decid~ whether the involvement constitutes hostilities. • 

In Dellums v. Bush, 752 F. Supp. 1141, 1145 (D.D.C. 1990), 
for example, the c:iistric!: ~ourt stated that "the forces involved· 
[in deployment to the Persian Gulf] are of such magnJtude and 
significance as to present no serious claim that a war would not 
ensue if they became eng~ged in combat." Dellums drew support 
from Mitchell v. Laird, 488 F.·2d 611, 614 (D.C. Cir. 1973), which 
held ·th.at if 'th.e c,ourt could verffy that 50,000 Americans had 
been_ killed ~nd one _hundred billion dollars haq ·been spent in the 
course of the Vietnam conflict·, it could conclude that there had 
been a "war" in Indochina~ Accord Prize Cases, 67 U.S. (2 Black) 
635·, 669 (1863) :(concluding that the Court would not "affect ,a -
technical ignorance of the existence of a war, which all the 
world acknowledges to be the greatest civ,il war .known ~n .the 
hist_ory o·f the human race") ; Crockett v. Reagan, 558 _F. Supp. 
893, 898-99 (D.D.C. 1982) ("Were a court asked to declare that. 
the War P?wers Re~olution was_ applicable t6 a s_ituat'ion like that 
in Vietnam, ft would be absurd for it to decline to find that 
U.S. forces had been introduced into hostilities after 50,000 
American lives had been lo.st. 11

) , af f 'd per curiam, 720 F. 2d 1355 
(D. C. Cir. 1983) , cert·. denied, 467 U.S. 1251 ( 1984) . Contra 

.Ange v. Bush, ·752 ~upp. 509, Si4 (D.D.C. 1990) ("Ange asks the 
·court to find that the President's deployment of U.S. forces in 
the Persian Gulf constitutes .iwar' [or] 'imminent hostilities• 
.... Time and again courts have refused to~ ... undertake 
such determinations because courts are ill-equipped. ~o do so."); 
Atlee v. Laird, 347 F. Supp. 68Q, 705 (E.D. Pa. 1972) (three
judge court) ("[T]he quest~on whetner ·American participation in 

"Vietnam is a •war,' is a political one."), aff'd mem. sub nom. 
Atlee v. Richardson, 411 U.S. 911 (1973). 
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_On the other hand,· courts have refused to resolve whether 
hostilities exist when the involvement of the armed forces· is 
relativ,ely minor and the answer is. therefore heav.ily dependent 
on the specific facts of the particular .case. See Crockett, ,558 
F,. Supp. at 898 (!'(T]he question presented does require judicia~ 
.inquiry ihto sensitive military matters. . . . The <;curt 
.lacks the resources and expertise (whic:ti §.rg ~ccessible to the, 
Congress.) to resolve disputed ·questions of fact concerning the 
rnili~ary situ~tion in El Salvador."); Sanchez-Espinoza v. Reagan, 
'568 F· .. Bupp. 596, 600 (D.D.C. 1983). (" [T]he questions presented 
[·here)' require judicial' ~inquiry int~• sensitive rnilit:ary Jl}at_t:,ers ._ 

Moreover, the·cover~ activities of CIA operatives in Nicaragua. 
a.nd Honduras ar.e perforce even less judicially discoverable 
than the level of participation by_ l;J. S ~ _military personnel in 
·hostilities in El Salvador."), aff'd, 770 'F.id 202, 210 (D.C. 
Cir .. 1985); Lowry v. Reagan, 676 F. Supp. 333~ 341 n.53 (D:D.'C. 
1987) (." [Tl he factual evaluation of [the term 'hostilities•·] is 
alw:ays h~pered·, to some degree; by a Court Is; lack qf access to 
intelligence information and other pertinent expertise. This 
is ~~a~erbated by the eyer-changing intensity of 'hostiiities~• 
especially when. they are in their early stages."), appeal dis
missed per curiarn, No.· 87- 5426, slip op. • at 1 . (D. C. Cir .. Oct. i 7, 
19~.8) ("Appellants' first claim, tha,t United S_tate~ Armed Forces 
are currently involved in present or inuninent hostilities in ·.the 
Persiari .Gulf, presents a nonjustici~ble political question.") .•52 

This j t.!dicia+ .. refusal to make factual. inquiries abo.ut the 
existence pf "hostilities" has been. crit_icized· on both logic~l 
a11d histo_rical gro~nds. With resp~ct to courts' comparative· 
inexpertise in military matter.s ,. Professor Ely has pointed out 
rightly that II [j.) udges· and lawyers generally are not experts .on ' 
any ··substantive area.. Instead they make their decisi_qns • (in 
a varie~y of a~eas on wh~ch othe-rs are .ll}ore expert than they) 
by liste.riing to ·the· r.el~vant facts, and when appropriate the 
opinions of experts, and corning to a decision.·" 'John Hart 'Ely, 
Suppose Congress Wanted a War Powers ·Act that Worked, 88 Colum. 
L. Rev.: 1~79; 1'408 (1988) .. In this regard, Professor Ely quoted 
from the congressional plaintiffs I appellate brief -in Crockett 
v. Reagan: 

Is ;it really more diffi·cult to det~rmine whether 
a group of sold~ers, performing certain tasks in the 

52 Th~ ~9~r-~ 9f_ ~ppea_l:s·•. ordei;: dismis·sing the. appeal iµ 
Lowry was not published. Under D.C. Circuit Rule -1'1 (c), 
therefore, the ord·er may not be cited as precedent ~.n briefs 
submitted to that court. • 
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midst of a civil war, are l,ikely to get shot at, than 
to ascertain the probable economic impact of a given 
merger? Is there a basic difference between deciding 
whether a witness is lying when he or she testifies 
that certain military personnel have. not participated 
in combat mtssions than when he or she testifies that 
a certain employer never mentioned race in consid~ring 
applicants for~ job?53 

Id. Moreover, outside the war powers context, "courts are 
routinely called upon, without incident, to deci_de insurance 
cas_es in. which .the. -exis.tence or non,,-existence of J~ost~):J~ies 
must be judicially dete~ined for purposes of giviµg effect to 
a wa,r risk clause." Id. at 1409. 

More generally, the "courts have historically made deter
minations about whether this country was at war for many other 
purposes -- the constructi9n of treaties, statutes, and even 
insurance ·contracts. These judicial determinations of a de facto 
state of war have occurred eyen in the absence of a congressional 
declaration. 11 Dell urns, 752 F. Supp. at 11_46 ( footnote omitted) . 
Such determinations have covered "small" conflicts. See Marks v. 
United States, 161 U.S. 297, 304 (1896) (Whether an Indian tribe 
was "in amity with the United states ... is not determined by· 
the mere existen·ce of a treaty between the United St.ates and-
the tribe, or the fact that su~h treaty has never been fo:i;mally 
abrogated by a declaration of war on the part of either, but that 
the inquiry is, whether as a matter of fact, the tribe was at the 
time . . • in a state of ·actual peace with the U_nited States."); 
id. at 305 (Whether a "tribe was in amity with •the United States 
.... is a question of fact, to be determined by the test~mony 
which may be introduced."). Cf. Sterling v. Constantin, 287 U.S. 
378, 403-04 (1932) ("[T]he findings ·of fact made by the District 
Court [that no •state of war• existed in the Texas oil fields] 
... leave no room for doubt that there was no military neces
sity which, from any :point of view, could be taken to justify the 
action of the Governor in attempting to limit complainants' oil 
product ion, otherwise lawful. II) . • 

We ~ust reject the argument that the foregoing principles 
are inapplicable because judicial determinations of a state of 
war have greater effects on the political branches in .the context 

53 The refusal to make factual inquiries about the existence 
of hostilities may also confuse the question of. the institutional 
competence·of courts to ma.Ke certain ·kinds of factual determina
tions with the question ·of the .ability of plaintiffs to gather 
enough evid_ebce to carry their burden of proof. 
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of the WPR than in cases involving only private litigants, such 
as those interpreting insurance contracts. Although the Supreme 
Court admitted in a recent case in which the Government urged 
application of the po~itical question doctrine that "[r]espect 
for a coordinate branch of Government raises special concerns," 
it rejected the Government's arguments, emphasizing that "those 
concerns relate to the merits of the controversy rather than to. 
[t}:'le ju(!iciary's] power to resolve it-. 11 United States Dep't of 
Commerce v. Montana, 112 S. Ct. i415, 142.6 (1992). In the con-
text of the WPR, we think this statement mE;ans thc:tt any "special 
concerns" arising from possible effects on the political branches 
.of a judicial determination .of llhost,ilities.'' spould influen~e i:iot 
whether the courts resolve the issue, but how much detererice they 
give the to the President in the discharge of his duties under 
§ 4(a) (1). Moreover, we believe that any such special concerns 
woild cause the courts to be Sspecially careful in·~onsidering • 
the other justiciability doctrines that might bar their r~aching 
the merits of the President's compliance with the WPR. 

Thus, the applicability of the polit~cal question doctrine 
to judicia1 determinations ·under§ 4(a) (1) will be judged on a 
case-by-case basis. The smaller the military force involved, 
and the less the relevant facts may _be garnered through public. 
channels open to the public, the more likely the.courts will rely 
on the political question doctrine to refuse to decide whether 
the requirements of· § 4 (a) (1) have been triggered. If a court 
cannot make a determination about the existence of hostilities, 
it ·will be forced to dismiss any action seeking to compel the 
President to ·comply with §. 4 (a) (1) by submitting a report. 

4. Ripeness 

In Goldwater v. Carter, 444 -U.S. 996- (1979) (mem.), the 
Supreme Court swmnarily vacated the D.C. Circuit's judgm~nt in 
a dispute between member of Congress and the President over the 
President's power to terminate treaties without the ratification 
of ei~her the Senate or the Congress as a .whole. In his opinion 
concurring in the judgment, Justice Powell concluded that "a 
dispute between Congress and tpe President is not ready for 
judicial revie~ ~nless and un~ll each bra~ch has taken action 
asserting its co_nstituti9nal -authority, 11 that is, "until the 
political branches reach a constitutional impasse." Id. at 
9.97. Because Justice Powell's analysis would apply the doctrine 
of •iripeness" oi;:ily to "issues affecting the [consti.tutional] 
allocation of power between the President and Congress," id., 
the doctrine would not be strictly appli~able to actions by 
meniliers of Congress to· enforc_e § 4 (a) (1) of the WPR. A dispute 
about whether the President has introduced American armed forces 
into hostilities such that§ 4(a) (1) imposes a duty on him to 
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submit a report to Congress.is not a constitutional dispute. 
Moreove~, Co~gress essentially has asserted its authority by 
enacting§ 4(a) (l); there is nothing more for it to do. The 
doctrine of ripeness would not appear to bar the courts from 
reaching the merits of the issues. 

However,, the district court's opinion in Lowry v. Reagan, 
676 F. Supp. 333, 341 (D.D~G. 1987), citing Justice Powell's 
discussion.in Goldwater, noted that "if Congress nad enacted 
a joint res9lution stating that 'hostilities' exis'ted in the 
Persian Gulf for purposes of section 4(a) (1) of the War Powers 
Resolution, but if the President still refused.to file a ,section 
:f(a) report, this co·urt. would have. beeri· presented wfth ·an issu·e· 
ripe foI'. judicial review. 11 The district court in Crockett v. 
Reagan employed much the same formulation: "Certainly, were 
Congress to pass a resolutiqn to the effect that a report was 
required urider the WPR, ... and the President disregarded it, 
a constitutional impasse appropr~ate for judicial resolution 
would .be presented." 558 F. Supp. at 899 (citing Gordwater). 
In Justice Powell's terms, it might be said that these district 
.courts• ( the court of appeals did not address ripeness in either 
case)· would' find no II impaf?se II until the President and Congress 
had formally disagreed about whether the conditions of§ 4(a) (1) 
had been met with respe~t to_a particular military operation. 
This seems to be an odd result given that it is the ju_diciary, 
not Congress, that is normally expected to apply a statute .to. 
particular facts. Nevertheless, because no other courts have 
considered ripeness in this context, the Lowry/Crockett district 
court rationale might operate to bar courts from adjudicating 
§ 4 (a) (1) complia11ce questions in certain circumstances. 54' 

B. Compliance with§ 5(b) 

54 Somewhat akin. to the doctrine of ripeness was the D.C. 
Circuit's "suggestion of compromise [between the two political 
branches] rather than historic confrontation" in United States 
v. AT&T, 551 F.2d _384, 394 (D.C. ,Cir. 1976). The court, rather 
than immediately adjudicating any "nerve-~enter constitutional 
questions" about the conflicting authority of the President and 
Congress with respect .to national security information, decided 
to "pause to allow for further efforts at a settlement." Id . 

. Ac_cordingly, the court remanded the case "for further proceedings 
during which the parties and counsel are requested' to attempt to 
negotiate a settlement;" Id. at 395. The courts might. seize on 
this e~ample to delay adjudicating WPR compliance issues while 
ordering the parties to negotiate. 
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Section ·5 (b) of the Resolution requi.res that- th~ President, 
wit~in six.t-y days after a report is submitted or is required to 
be submitted unde;- § 4Ja) (1) ~ "terminat;:e" any use of the ~rµied 
forces in ,the arena triggering the reporting requirement, unless 
Congress has declared war or otherwise authorized such use of the 
armed forces. Assuming that ,the sixty-day ·deadl1ne· h?id passed, 
either after the Presi9ent ha~ submi~ted a ·report under§ 4(a) (1) 
or after a c~:mrt had otherwise started t}1~ ~i~!:y-day clock, the 
question is ~hether and to what extent;: the court.s would determine 
the President's compliance ~ith ~h~ requirement that he terminate 
use of the .armed forces. Section s (b) also raises· the· issue 
whet.tier Con~fress ~as ·the con.stitutional authority. to .. tepninate a 
mil i'tary operat;ion undertaken at the direction of the Pres1deiit .. 
Assuming that .the President asserts that Congress does not have 
this authority under·the Constitution, would• the courts resolve· 
,this issue? •• • • • • • • • 

1. Standing 

·With respect to the standing of members of Congress to seek 
the President•' s compiiance wit~ § .?·(b) , i,t is ·clea_r t;:hat· no such 
standing exists.. As discussed above, ·the WPR does not confeF a 
private right of action to enforce· its provisions, including· the 
~ermination reqµirement of § 5.(b). Members of Congress the~e~ore• 
do ·not have any legally-~rot~cted interest such.that the f~iltire. 
o.f t·he President to comply with that r~quirement :would s:au~e any
irijury- in-fact to such members. 

Moreovei, even if the WPR were construed to -confer a private· 
right of ac.ti'on .on _individuals, members of. .Congress wou1d still 
not stiffer any injury-in_-fa·ct sufficient to, give th~m stapding. 
Because a failure to terminate. the ·use of the armed forces does 
not affe\:t c9ngr_essmen in ariy "cqncrete and particulari.zed 11 man
ner, th_ey woul~ be for<:ed .tc> allege that they were injured simply 
because th~ Preside_nt was "breaking the law. 11 The Supreme Court 
ha_s r~peatedly made clear that private citizens h~ve. 1:10 st~nding 
to asser.t S.l;JCh claims: • 

·we have consis_tently held that a pl~intift raising• 
only a.g~nerally available grievance aoout gove~runent •• 

. ·claiming only narm to his and every citizen's 
int~re~t irr prope~ application of the Constitution 
and laws.,. and seeking relief that no more directly ·and 
tangibly benefits him than it does the public at large 
-- does not state an Article III. case cir controversy. 

~ • . • 

Lujan v. Tiefenders of Wildli~e. ,11~ S. Ct. 2130, ~143 (1992). 
Accord Allen v. Wright, 468 U.S. 737,, 754 (1984) (" [A]n a·sserted 
right to have ·the Government act in accordance with law is not 
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sufficient, standing alone, to confer jurisdiction on a federal 
court."). Accordingly, in their Cflpacities as private citizens, 
members of Congress have no standing to compel compliance with 
§ S(b). 

The lower courts have also made it clear that members of 
Congress are subject to these s~anding principles even in their 
capacities as legislators. Thus, ,in American Federation of 
Government Employees v. Pierce, 697 F.2d 303 (D.C. Cir. 1982) 
(per curiarn), the D.C. Circuit denied standing to.a member of 
the House who complained that a government agency had carried 
'out· a reduction--in-force in violation of law., It held ·that •~the 
congressman's stake as a legislator .was merely an interest in 
having laws executed properly. 11 Id. at 3 05'. However, 11 [a] ny 
interest ~hat a congressman has in the execution of laws would 
see~ to be shared by all citizens equally. ,Injury to that iriter
est is a generalized grieyance about the condu~t of government, 
which ladc_s the specificity to support a claim of s~9-nding. 11 Id. 
(citation omitted). In Chiles v,! Thornburgh, 865 F .2d 1197, 1205 
(11th Cir. 1989), the Eleventh Circuit confronted a Senato"r•s 
argument that "as a Senator he has a right to see that the laws, 
which he voted for, are complied with." The court rejected this 
argument: "Such a claim of injury, however, is ,nothing more than 
a generalized grievance about ·the .conduct of the government. The. 
Supreme Court has repeatedly made clear that an injµry to the 
right possessed.by every c~tizen, to require th~t t~e gover:i;unent 
be administered according to law[,] is insufficient to support a 
claim of standing." Id. at 1205-06 (citation omitted). Finally, 
the Tnird Circuit has opined that "[o]nce a law is passed and 
upheld as constitutional, C9ngress 1 s interest in its enforcement 
is no more than t~at of the average citizen. An ordin~ry citi
zen, in turn, has no standing to obtain, an injunction to'enforce 
the law, absent a personal stake in such enforcement." Ameren. 
Inc.· v. U.S.' Army Corps of Eng•rs, 787 F.2d 875, 888 (3d Cir.) 
(citation omitted), modified, ,809 ,F.2d 979 (3d Cir. 1986); cert. 
dismissed, 488 U.S. 918 (1988) _55 

55 Just as Congress and its members would suffer no injury
in-fact if the President failed to comply w:ith § 5(b) of the WPR, 
th~y would also suffer no injury-in-fact if the President failed 
to comply with the War Powers Clause of the Constitution, art~ 
I, § 8, cl. _11. Citizens at large have no more interest in "the 
prop~r application of the Constitution," Defenders of Wildlife, 
112· s. Ct. at 2143, than in the proper application of statutes 
~uch as the WP'i'L • see, ~' whit.more v. -Arlcansas, 495 U.S. 149, 
160 (1990) (denying citizen standing to require compliance with 
the Eighth Am~ndment); Schlesinger v. Reservists Comm. to Stop 

• • (continued ... ) 
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Thus, members of Congress clearly have no standing to force 
the President to comply with§ 5(b). Arneron suggests, however, 
that Congress or its constituent Houses (although not individual 
members) iri some circumstances might have standing to obtain a 
declaratory judgment that§ 5(b) is constitutional. The Arneron 
court also held that "Congress has standing to intervene [as a 
plaintiff] whenever the executive declines to defend a statute 
or ..•. ·actually argues that it is tiri~onstitutional. 11 Id. n.8. 
The ~hird Circuit thought this principle flowed from the Sup~eme 
Court's narrower statement in INS v. Chadha, 462 U.S. 9i9, 940 
( 1:983) ., -that !!Congress is _the. prop_e:;- party t_9 defe~.¢1 th~ v9-lidi~y 
of a statute when an agency of government, as a defendant charged· 
with enforcing the statute, agrees with plaintiffs that the stat
ute is inapplicable or unconstitutional." Cf. Lear Siegler, Inc. 
v. Lehman, 842 F.2d 1102, 1105 (9th Cir. 1988) ("The U.S. Senate 
filed a complaint as intervenor ... for declaratory and 1njunc
tive relief upholding the validity of the [statute] .... The 
district court granted the Senate's motion for summary· judgment, 
upholding the constitutionality of the [statute]."), modified, 
893 F. 2d 205 (9th Cir .. 1990) (en bane;) (per curiam). 

Under these rationales, rieither Congress, nor its Houses, 
would have standing to maintain actions independently of private 
plaintiffs. The congressional standing recognized in Chadha and 
Ameren depended on the-presence of two other adversary parties to 
the dispute, including a private party that has standing in its 
own right. Accordingly, in both cases, Congress participated as 
intervenor, not as original plaintiff or defendant. See Chadha, 
462 U.S. at 930 n.5; Arneron, 787 F.2d at 880. One might say that 
i~ those cases, the "injury-in-fact" that supported congressional 
-standing was the Executive Branch's as~ertion, in the course of 
litigation involving a private party with independent standing, 
that a statute was unconstitutional, such injury would not exist 
in an action for declaratory judgment broug~t solely by Congress· 

55 ( ... continued) 
the War, 418 U.S. 208, 216-27 (1974) '(denying citizen standing to 
enforce the_ Incompatibility Clause, art. I, § 6, cl. 2); United 
States v. Richardson, 418 U.S. 166 (1974)' (denying citizen stand
ing to enforce the Receipts and Expenditures Clause, art. I, § 9, 
cl. 7) .. cr. Defenders of Wildlife, 112 S. Ct. at 2144' ("[O]ur· 
generalized-grievance cases have typically involved Government 
violation of procedures assertedly -ordained by the Constitution 
rather than the Congress.")~ Accordingly, Congress and its 
members would not have standing to force compliance with the War 
Powers Clause. Contra Dellums v. Bush, 752 F. Supp. 1141, 11~7-
48 (D.D.C. 1990). 
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against the President. In addition, we must emphasize that -the 
intervention in both of those cases was by HOuses of Congress 
authorized to participate pursuant to statute or resolution, not . 
by u~autnorize? individual members. See,~, Chadha, 462 U.S. 
at 930 n:5 (citing s. Res. 40~ 97th Cong., 1st Sess. (1981), and 
H.R. Res. 49, 97th Cong., 1st Sess. (1981)) ~ • 

Even if they could show injury, congressional plaintiffs 
~ould need to clear the redressability hurdle identified in .the 
disc~ssion of standing with ,respect to§ 4(a) (1). They .might 
attempt to do so in th_is context by bringing their action to 
compel compliance _with§ 5(b) not against the President,. but 
against some ·other officer,· such as the Secretary ·of Defense,, 
with the autho~ity to terminate the use of the armed forces. 
Courts do have power to enter injunctive or declaratory relief 
against the President's agents. See Franklin v. Massachusetts, 
112 S. Ct. 2767, 2776 .(-1992) ( four-Justice plurality) (citing· 
Youngstown Sheet & Tube Co .. v. Sawyer, 343 U.S. 579 (1952)); 
id .. at 2790 (Scalia, J., concurring in part and concurring in 
the judgment) (citing same). 

2. Equitable Discretion 

The analysis of the equitable discretion doctrine with 
respect to the is~ues arisirig under§ 5(b) is essentially the 
same as with respect to§ 4(a) (1) issues. Whether they are 
seeking the enforcement of§ 5(b) or a determination that it is 
const~tutional, memb~rs of Congress are neither battling their 
colleagues.nor attempting to obtain a- judicial declaration that 
a st~tute is unconstitutional. Thus, these plaintiffs cannot 
obtain relief from their col'leagues. As with respect to the 
reporting requirement of§ 4(a) (1), the congressmen desire to 
compei the President to co~ply with the termination requirement. 
of § s (b) . Moreover, they wish the President (and the c,;,urts), 
not. tneir colleagues, to acknowledge· the constitutic;mality: of 
§, 5 (b) . Accordingly, equitable discretion by itself should ~ot 
prevent ~ourts from resolvi~g § 5(b) disputes. 

On the other hand, ,a court might employ ~he analysis used 
by Lowry v. Reagan, supra, 676 F·~ Supp.- at 340-41, to examine 
whether there is a dispute within the Congress concerning the_ 
President's compliance with § 5 (b) or t_he constitutionality of 
that provision. In such case, the court might cqnsider w~ether 
bills had been introduced to compel the President to comply with 
§ S(b), or whether resolutions had been intro~uced declaring the 
sense of the Congress that§ 5(b) was constitutional. On the 
facts of the particular case, the court might conclude that the 
plaintiffs• dispute over compliance or constitutional1ty was 
primarily with their fellow legislators, not with the President. 
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Equitable discretion would then prevent· the court from adjudging 
the merits of that disp~te. 

The other kind of equitable discretion, discussed in TVA v. 
Hill, 437 .u.s.·~ 153, 211-13 (-1978) (Rehnquist, J., dissenting)., 
which was .addressed c;bove, might also be relevant ·in ·suits that 
seek compliance with§ S(b) c::,f the 'WPR. 

3. Polit.ical. Question Doctr~ne 

Once a determination has been made that the President must 
subm1.t·· a ·report ·under· § 4·(a) (·l), the, determination pf .compl_ia~¢e 
with § 5 (a) is relatively straightforwa.rd-. Questiqris regarding 
whether sixty day!;3 have pass,ed, whether ·congress ha,s declared war 
or enacted a specific authorization for use of the armed forces, 
or_whether :q9E~fe~s;~es' e~tend~d _by law t~e si~ty-day pe~iod 
present str.aJ:glitforwa;-d ,t~s}cs ,0f c.a~enda~ reading or statutory 
construction. Resolution of. ~hese complian~~ questions would 
noc be barred by the :political question doctrine. Whether the 
President has termiriate'd, qr is in the process· of terminatiµg, 
the use of armed forces in hostilities, however, requires a 
separate analysis. -

_The most .recent case that reached the termination issue was 
decided twenty years ago. After ·concluding that President Nixon 
had the duty to attempt, ·" in good faith and to the best of .his 
ability, to bring the war [in Indochina] ~q an end as promptly 
as was consistent with the safety of those· fighting and with 
[the national interests]," the D.C. Circuit held that "[w]hether 
Presi9-ent Nixon.did ~o proceed is a question which at this •stage 
in history a- court is incompetent to answer." Mitchell v. ·La·i'rd, 
488 F.2d 61~, 6],6 (D.C: Cir. 1973). This holding· res~ed on the 
court's perceived inability to procu_re the r~levant evidence and 
a re·luctance to substitute its judgment for the President·• s, who. 
poss~sses "an unus\lally wi?e ~easure of discretion in tllis area.'" 
Id.· Given this holding, together with all the other judicial 
hurdles that must be surmounted before even beg.inning to litig~te 
termination issues,. it is unlikely .that a. cour,t would resolver a 
dispute about the manner in which the President wa~ complyi~g 
~ith the termination requir~ment., But· cf. 'Baker v. Carr,. 369 
U.S. 186, 213-·14 (1~62) (With respect to "dete'rmination_of when 
or whether a war has ended . ·i· .. , cle?,rly de.f inable criteria 
for decision may be available .•11

) • 

With respect to wh_ether ~he' courts would: reach the .merits 
of a§ '5(b) lawsuit if ~h~ ~F~s~dent challenged that provision 
on constitutional grounds, the analysis 1s much more complex. 
The one case that speaks directly· to this.·issue is Ange v. Bush, 
~52 F. Sup~. 509. (p.D;C, 1990). The plaintiff, a sergeant in 
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the National Guard, challenged the President's order deploying 
him to the _Persian Gulf in anticipation of the offensive military 
operation_ against· Iraq. The plaintiff asked "the court to issue· 
an injunction r~quiring that he be returned to the United States 
op the grounds that his deploymenl:, violates the War Powers Claus.e 
of the Constitution and the War Powers ·Resolution." Id. at 511. 
Given the President's vigorous constitutional defenseof-his 
authority to order the deployment, t~e court initially decided 
that "[i]n order to determine whether the President has violated 
the War Powers Resolution, this court would necessarily have to 
determine whether the President, under the Constitution, was or 
i's constitutionall-y -required. to- comply with the provisi:o!}s _ qf _ 
the War Powers Resolution. 11 Id. at· 512. Such a constitutional 
determination, however, "is one which the judicial branch cannot 
make pursuant to the separ~tion .of powers principles embodied 
.. ; in the political quest~on doctrine.-" Id. Thus, concluded 
the court, "the Con~titution leaves resolution of the w~r powers 
disp1:,1te to tpe political branches, not the judicial branch.'-' Id. 
at ~14. Accordingly, the court dismissed the· plaintiff's claims 
under the wpR. 

Two other district court cases contain dicta that draw 
contrary conclusions under the political question doct~ine. In 
Lowry v. Reagan, 676 F. Supp_. 333 (D.D.C. 1987)_, which involved 
the Navy's escor.t of Kuwaiti oil tankers in the Persian Gulf, 
the court was confronted with a request by members of the House 
to rule on § 4 (a) (1) issues-~ The constitutional issues arising 
under§ S(b) were not directly implicated by the case, but the 
cour"t nonet-heless took the opportunity, at the end of its dis- _ 
cussion of the political qu·estion doctrine, to "note [l that, had 
t_he -cons__titutio~ality of the War Powers Resolution be·en squarely 
P.resented, 11 the doctrine would not have been relevant. Id. at 
340-41. The court ·went on to state ,that the ·task of '!analyz[ing] 
the constitutional division of powers" in military affairs "is 
wi th'in the purview of the jud~ciary. 11 Id. at 34·1. The brief per 
~uriarn order dismissing the congressional plaintiffs' appeal did 
not discuss this point. 

In Crockett v. Reagan, supra, the -court concluded that the 
political question doctrine precluded it from determining whether 
a report was mandated ux:ider § 4 (a) (1) o_f the WPR with respect to 
the presence of military advisers in El Salvador. 558 F. Supp-. 
at 898. The court further suggested, however, that the doctrine 
would not prevent it from adjudicating issues that might arise 
under § 5 (b) .of the WPR: "Certainly, \'?ere Congress to pass a 
resolution ... to the effect that [military] forces should be 
withdrawn·;· and the President disregarded it, a constitutional 
impasse appropriate for judicial resolution would be presented." 
Id. at 899. In addition, the court did "not decide that all - ' 
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·disputes under the War Powers, Resolution would be inappropriate 
fo~ judici~l resolution." Id. at 901. The summary affirmance by 
the court of appeals did not discuss this point. See 720 F.2d 
at 1356-~7. • 

One other war powers cas~_deserves mention at this point. 
Although Dellums v. Bush, 752 F. Supp. 1141 (D.D.C. 1990), which 
did not involve the -WPR,. was nominally concerned with the types 
of issues that would arise under§ 4(a) (1) rather than under 
§ 5(b), ft contains language strongly suggesting that the court 
would not only reac,h the merits of the question of Congress' 
const.ittitiona~ au~hority to ·termi·nat·e· an offimsive 'military 
attack but would also res·olve that issue in favor of Congress. 
The court rejected the President's argument that harmonization 
of the various war-related and military-related provisions of 
the Constitution "is a political rather than a legal question." 
Id. at 1145. More.over, the court was "not, prepared to reaq out 
of the Constitution the clause granting to the Congress, and to 
it alone, the authority 'to declare war.'" Id. at 1146. 

The Supreme Court has not yet issued an opinion in a case 
brought under the.WPR. Two decades ago, however, the Vietnam 
conflict provided several individual Justices the opportunity to 
express their view~. In denying an application to ·vacate a stay 
of an injunctipn prohibiting military action in Cambodia, Justice 
Marshall opined ·that "as a matter of substantive constitutional 
law, it seems likely that the President may not wage war without 
some form of congressional approval." Holtzman v. Schlesinger, 
414 U.S. 1304, 1311 (1973) (Marshall, Circuit Justice).· The 
political question doctrine would ~pparently not stand in his 
way: "if the decision were mine alone, I might well conclude 
on ~he merits that continued American military operations in 
Cambodia are unconstitutional ..... IcL at ·1313 •. In an earlier 
Vietnam- era· case, Justices Stewart and Douglas believed that 
the justiciability of war powers issues was a serious enough 
question to require plenary consideration rather than a summary 
denial of certiorari. Mora v. McNarna·ra, 389 U ._S. 934, 935 ( 1967) 
-(Stewart, J., dissenting); id. at 939 (Douglas, J., dissent~ng). 

Outsid~ of the war powers context, there are few judicial 
decisions that proyide any definitive guidance on the political 
question doctrine as it would apply to constitutional disputes 
between the two politi,cal branches. The most recent was the 
dispute in 1979. b~~ween the -President and va_rious members of 
Congress over the Pres~dent's authority to terminate unilaterally. 
the. Mutual Defense Trea~y with Taiwan. si~ting ~~ ban~, ~he~~~~ 
Circuit resolved "the constitutional allocation of governmental 
powe;- between two brancl)es" on the merits. Goldwater y. Carter, 
617 F .2d 697, 709 (·D.C. Cir. 1979) (en bane) (per curiam). Not 
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one judge concluded that the political question doctrine barred 
such resolution. 

Without briefing or oral argument, the Supr~me Court 'On 
certiorari vacated the judgment and remanded the case with a 
direction to dismiss the complaint. Goldwate~ v. Carter, 444 
U.S. 996- (1979) (mem.). No single rationale gained the support 
of a _rnajo~ity of ~h~ ~qurt. Four Justices ~uppo~ted the result 
on grounds that appear to be rele~ant to the kinds of issues 
that might arise under § 5 (b) of the WPR: "the basic ,question 
presented, by [members of Congress] in this case is 'political' 
,and-therefore nonjusticiable because, i~ involves the authority of 
t~e President in the condu~t of our country's foreign relations 
and the exte~t to which the Senate or the Congress is au~horized 
to negate the action of the President." Id. at 1002 (Rehnquist, 
J., concurring in the judgment). On the ot~er hand, two Justices 
disagreed with this reliance on the politi9al questiqn doctrine,. 
See id. at 998-1001 (Powell, J., concurring in ~he judgment); 
id. at 1006- 07 (Brennan•, J. , dissenting) . Two other Justices. 
criticized passing on the pol~tical question doctrine without 
"plenary consideration" of the issues. Id. at 1006 (Blackrnun, 
J., dissenting) . 

A few years before Goldwater, the D.C. Circuit was faced 
with a conflict between Congress and the Executiv~ Branch over 
access to information concerning warrantless surveillance for 
·national security purposes. The House of Representatives had 
asserted its. constitutional authority to invest_igate while the 
President had asserted his constitutional authority to maintain 
the, secrecy of national security information. The ·D.C. Circuit 
concluded that it could properly resolve th~ dispute: "In pur 
view, neither the traditional political question doctr~ne nor 
any close adaptation thereof is ~ppropriate where neither of the 
conflict.i:ng political branches- -has ,a clear and unequivocal con
stitutional tit_le, and it is or may be possible to establish an 
effective ju9,icial settlement."· United States v.. AT&T, 567 F. 2d 
121, 127 (D.C. Cir. 1977). In the arena·of war ·powers, we think, 
neither Congress nor the Presiden·t has. 11a clear and unequivocal 
constitutional title." 

Consideration of all these decisions yields an equivocal 
conclusion, albei,t one that slightly ,favors ,the likelihood that 
the courts would no~ allow the political question doctrine to 
stand in the way of resolving § 5 (b) is.sues i~ at least some 
circumstances. Although at least one judge in the. District Court 
for the District of Columbia would definitely not resolve such 
issues, at least t;:~ree otfiers apparent;t.:y would. At the appellate 
level, there has emerged no institutional support in the D.C. 
Circuit for applying the political question doctrine to disputes 
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~bout the constitutional allocation of power between Congress and 
the ~reside~t. Of course, the court is much changed since 1979. 

The ~arne ~an be said of the Supreme Cou~t. Of ·the Justices 
who relied on the doctrine iri Goldwater, only two (Rehnquist -and 
Stevens) still serve on the Court. The two other holdovers from 
,that era (Blackrnun and White) were also the Justices, who would 
have set the case for briefing and oral argument before passing 
on that doct-rine. Of all the great s~paration of powers cases 
since 19,79, the pplitic:al ,question doctrine played a p~rt oi:ily 
in INS v. Chadha, 462 U.S. 919 (1983). Even in this case, which 
presented perh~ps the sharpest structural coristitutiopal conflict 
between the ·Executive Branch and .Congress, the Cou~,t c_on_sidered 
the ,doctrine only as it applied to the private party's challenge 
to a congressional statute, not to the interbranch conflict. See 
id. 940-43. -

Finai1y, the Court-' s recent decision applying ~h_e doctrine 
to a federal juqge' s .challenge to the Se_nate' s ,conduc;:t of his 
impeachment ·_trial ~s relevant, even if it did not involve a 
confl~ct between the two political branches. If eithe; the 
President ,or C,ongress claims there is "a textually deJ:!loristrable 
const:-~tutipnal corml!itment of the [war powers] issue" to hims~l_f 
or itself, Baker v. Carr-, 369 U.S.- 1~6-, 217 '(1962), the Supreme· 
-Court's rE:!ply- is likely to be_ that the judiciary "_must, in the 
first instance, interpret the text and.determine. whether and to 
what extent the issue is .textually committed, II Nixon V. United 
.States, r13 ·s. Ct. 732, 735 (1993). - -

4. .Ripeness 

Justice ·Poweli's ripeness- doctrine in Goldwater v. Carter, 
discussed- above, is not strictly applicable to actions by members 
of ·congress to enforce compliance with§ 5(b) of the WPR. A dis
pute concerning whether -the President is c~mplyirig_with ~is duty 
under ·§ 5 (b)' t9 terminate the ~se of armed· forces is simply not a 
·constitutional dispute. ,Furthermore, Congress has a·sserted its 
authority ·by enacting § ·5 (b) . As the legislative branch, there 
is nothing more it ·can do to express its will-. Therefore, the 
doctri~e of ripeness would not appear to preclude the courts fro~ 
re.aching the merits of § 5 (b) compliance issues. 

As .before,- however,, there ·are cases that tend to~ard the 
co-ntrary conclusion. In Crockett v. Reagan, the court stated: 
"Ceri:ainly, ,were Congress to pass a resol~tion . . . to the 
ef fec:_t that the forces should be withdrawn, .an_d the President 
q.isregarded it,. a constitutional impasse _appropriate for judicial 
resoluti_qn w_ould be presen~~d." 558- F. Supp. at 899. See also 
Lowr·y v. Reagan, 676 F. Supp. at ~40-41. This stc1:temen·t implies 
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that the court wquld not find an "impasse," and thus p;oceed to 
the merits,. until the President and Congress formally disagreed 
about whether the President was in compliance with§ S(b) with 
respect to a particular military operation~ Again, this seems 
to be an odd result given that it is the judicial branch, not 
the legislative branch, that is expected to apply the law to the 
facts. Nonetheless; because other courts have not considered 
ripeness in this context, the Crockett rationale might operate 
to prevent courts from adjudicating§ S(b) compliance questions 
in certain circumstances. ' 

Justice Poweli • s analysis is rncfr~ obviously relevant to the 
iss~e of the constitutionality of§ S(b), that is, to the issue 
whether Congress has the constitutional authority to order the 
President to withdraw troops t'hat he has committed to a military 
operation. This is indeed a questi<:m of "the allocation of power 
between the President and Congress." Goldwater v. Carter, 444 
U.S. at 997 (Powell, J., concurring in the judgment). Justice 
Powell's ripeness doctrine would prevent .courts from deciding 
this question until there is "an actual confrontation between 
the Legislative and Exec.utive Branches," which would require 
Congress to take s6me kind of "official action" that could be 
said to "r~ject[J the President's claim." Id. at 998. The 
enactment of§ S(b) could be said, to constitute official action 
that r:-ejects. any Presidential claim. to unilateral authority to 
engage in hostilities without the consent of Congress. Even if 
the constitutional dispute over§ S(b) might otherwise be ripe 
under this hypothesis, the ripeness dqctrine might require.one or 
both Houses of Congress, or their authorized representatives, to 
file the, .1·awsuit, given that the intent o!' the· doctrine is not to 
"encourage small groups or even individual Members of Congress to 
seek judicial resolution of issues before the norf!1al political 
process has the opportunity to resolve the conflict." Id. at 
997. 

Of course, all of th~s analysis is the view of a single 
(now-retired) Justi9e of the Suprem~ Cou~t. The full Court has 
not adopted Jt, and it has not had extensive treatment in the 
lower courts. Even the district courts in Lowry and Crockett, 
while citing the ·doctrine, did not explicitly rely on it as a 
basis for r.efusing to adjudicate any issues. 

v. Statutory Elimination of ·Justiciability Barriers 

The WPR could be amended, or separate s.tatutes enacted, to 
remove some, but not ,all, of the barriers to the justiciability 
of com~liance questions. 
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A. Standing 

As discussed above, me~ers· of Congress do not now have. a 
legally-protected interest ,in receiving, reports required to be 
submitted pursuant ~o § 4(a) (1) because the WPR does not confer a 
private right of actio~ on them. An amended Resolution, however, 
could create such a right by specifically providing for judicial 
enforcement,~at the behest of a congressional plaintiff, of the 
President's· duty to submit the required report. A, failure by the 
President to submit the report would invade the members• legally
protected ,,interest and cause them to suffer injury-in-•fact. One 
model f_or such an enfor.cement pr_ovision is 28 u. s .,c .. §· 13.65 (al, 
wh'ich provides in part: • • ,.. • • -- - •• - • - • ' 

The United States District Court for the District 
of Columbia shall have original jurisdiction. : ~ 
over any civ~l action brought by the Senate or any 
authori'zed committee or subcommittee of the Senate to 
enforce, to secure a declaratory judgment concerning 
the validity of, or to prevent a threatened refusal or 
failure to comply with, any subpena or order iss'ued by 
the S~nate or committee or subcomm~ttee. of the Senate 

See generally In re Application of the United States Permanent 
Subcornrn. ·on Investigations, 655 F .. 2d ,1232 (D.C._ ·cir.) (applying 
statute)·, cert. denied, 454 u~s. 1084 (1981); Senate Select Comm. 
6n Presidential Campaign Activities v. Nixon, 498 F.2d 725 (D.C. 
Cir,. 1974) (en bane) (applying simila·r· predec~ssor statute) . 

. An an_al_ogous_ provision in the ·WPR could have the advantage, 
of specifying in advance which insti~utions or individuals were 
authorized to bring a civil action to enforce the reporting 
requirement and which were not .. That is, the new statute could 
specify that the legal action be brought by both Houses jointly 
pursuant to a concurrent resolution, by either House individually 
pursuant to its own resolution, or by certain committees.pursuant 
to the resolutions of their respective Houses or on their own 
motions. cr. United States v. AT&T, 551 F.2d 384, 391 (D.C. Cir. 
1976) ("It is clear that the House as a whole has standing to 
assert its 1nvestigatory power, and can designate a member to 
act on its behalf. 11

) • The amended statute· could also authorize· 
any individ~al member to sue without further collegial action. 
Any of these options would also remove any doubt about whether 
an amended§ 4(a) (1) conferred a private right of action on the 
authorized plaintiff~~ 

These conclusions, however, are at odds with the position 
taken by the Justice Department in th~- most .recent Supreme Court 
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case that involved the standing of members of Congress to bring 
an action against Executive Branch officials. In a suit brought 
by congressional plaintiffs seeking a declaration that a bill had 
become a law notwithstanding President Reagan's purported pocket 
veto, the Department argued broadly that the separation of powers 
on which principles of standing are based forecloses lawsuits 
by Congress or its members challenging the actions of executive 
offi.cials. See Brief for Petitioners at 13-20, Burke v. Barnes, 
479 U.S. 361 (198_7) (No. 85-781). Concerning who may properly 
represent Congress if the ,judiciary ever could referee a dispute 
between the other two branches, the Department also argued that 
.,because _the Congres~ may ,generally act qz:ily thro:ugh the expre~s 
concurrence of both Houses, courts should require that Congress 
express its position through a concurrent resolution, rather than 
through its individual Houses or members. See id .. at 27 n.20. 
Although we adhere to the analysis of standing herein, we recog
nize that the arguments advan~ed in the Burke brief co~ld provide 
a reasonable basis for challenging an amended WPR in the Supreme 
Court, a challenge that has a reasonable possibility of success. 

To overcome the redressability problem that exis~s because 
§ 4(a) (1), now imposes the reporting duty only on. the President, 
who is not likely to be amenable to suit in this context, the WPR 
could. be ·amended to impose such duty on subordinate officials, 
such as the Secretary of Defense. See Franklin v. Massachusetts, 
1i2 S. Ct. 2767, 2776-77 (1992) (four-Justice plurality); id. at 
2788-90 (Scalia, J., concurring in part and concurring in the 
judgment), . 

With respect to the Executive Branch's compliance with 
§ S(b), there is no basis for creating by statute a legally
protected interest in Congress or its members ·to require the 
President or other office~ comply ·with termination requirement. 
As discussed above, this kjnd of.interest will not support the 
injury-in~fact requirement of Article III. The Supreme Court 
recently made this point in refusing to f.ind standing in a case 
brought unde_r the .Endangered Species Act: "the [lower] court 
held that the injury-in-fact requirement had been satisfied by 
congressional conferral upon all persons of an abstract, self
contained~ non-instrumental 'right' to have the Executive observe 
the procedures required by law. We reject this view." Lujan v. 
Defenders of Wildlife, 112 s .. ct. 2130, 2143 (1992). Unde·r this 
analysis, Congress may not confer on itself the "right" to have 
the President comply ~ith § S(b) of the WPR. 

The one statute that· purported to create standing in members 
of Corfgres·s where there was otherwise no· c~nstitutional in:iury
in- fact was given no effect by the courts. In McClure v. Carter, 
513 F. Supp. 265 (D. Idaho 1981), the three-judge district court 
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found that a Sena~or had no standing merely as a citizen or a 
Senator to cha·lle11ge the appointment of a f e9era.l judge allegedly 
made in violation.of the Ineligibility Clause, y.s.' Const. ar~. 
I, § 6, cl. 2. Reviewing a special statute· tpat purported to 
confer ~tanding, Pu~. L. No. 9~-86, § l0l(c), 93 Stat. 656, 657-
58 (1979), the court .opined: "It is difficult to see· how. .this 
statute may, consistent with art·icle III, corifer upon a senator 
,or m~mber of the House of Representa,!:~v~s ~ '~ight' to seek a 
decision from. a federal court that such a seriator 6r ·meml::5er of 
the House would otherwis~ be powerless to procure. II, 513 F. Supp. 
at 27r. On appeal, the Supreme Court summarily affirmed' this· 
decision. • McClure· V·; -Reagan,- 454· .-q.s. 1025, _(1981). 

With respect ~o the constitutionali~y of § ·5 (b), Congre·ss 
coulq assu~e itsel~ standing by conferring a priyate right of 
act19n under the WPR on individuals, ~uch as soldiers engaged in 
the alleged- .hostilities required to b~ terminated oy. § 5 (b), who 
·c1~arly su~ fer injury- ih- fact from the failure ·to comply with 
t_ha.~ ,provi~ion. Congress could intervene iri any ac1::ion brought 
by .the pr~:vate plaintiff and seek a de~laratory judgment that 
.§ ·5 (b) was constitutional, under the rule of INS v. Chadha, 462 
U.S. 919, ~40 (1983), as amplified,by Ameron. Inc. v. u~s. Ariny 
Ccfrps of Engineers:. 787 F.2d 875, 888 & n.8 (3d Cir.) (citation 
omitted)., modi·fied,. 809 F.2d 979 (3d Cir. 1986), cert. dismissed, 
488 U.S. 9,18· (1988). • • --,_ 

- ... - , , . ' 

B. ·Eguitable piscretion 

If t:he courts do uphold the standing of members of Congress 
under"an .amended WPR, the o~c. Circuit's equitable discretion 
doct·ri_ne, wh_atever its pi!:!sent .force and applicability otherwise, 
·would pos.e no .barrier ~o judicial consideration of war po.wers. 
questions. Onl~ one ca~e has con~idered that doctrine in light 
of a ,statute spec.if ically granting members .of Congress t~e righ~ 
to ,bring an act~on· ~or declaratory and injunctive relief. In 
re~chihg t_he merits of a. challenge to the .G~amm- Rudman Ac~ by 
members of Cpngress and ·private parties, a thJ;ee-judge District 
·court for the DistriGt of Columbia found • 

no occasion to consider exercising the equitable 
d{icretiori held.by ·this Circbit's cases ~o justify 
denial of specific or declaratory relief to Members of 
Congress. Sect-ion 274 of the Act specific~lly provides 
f qr such relief to su·ch plaintiffs, thus eliminating 
w.hatever equitable discretion might exist and leaving 
only ·the lim!~~~~9n~ .of Article ~II. 

Synar v. United State"s, 626 F. Supp. :p74, 1382 (D.D.~.) (per 
curiam) (referring to -Pub. L .. No .. 99-1 77, § 274 (a) ( l) , 99 Stat. 
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103.7, 1098 (1985)), aff'd sub nom. Bowsher v. Synar, 478 U.S. 
714 ( 19 8. 6 ) . 

Other decisions have made it clear that the exercise of 
equitable discretion is not mandated by the Constitution, ,but 
rests instead.·on the comrnon,-law discretion of ~ourts to withhold 
injµnctive and declarat9ry relief on prudential grounds. For 
example, the "separation-of-powers con~E;:rn~" tltat und~rli~ th~ 
equitable discretion doctrine 11do hot deprive, the court of power 
to adj_udicate under Article III, 11 but merely counsel the court 
"to exercise judicial self-restraint."' Moore v. U.S. House 

·of Representatives, i3-3. F.2d 946, 954 (D.C. Cir. 1984)', cert. 
denied, 469 U.S. 1106 (1985). Thus, given Congress' undoubted 
powe~ over the discretion of federal courts to grant .or·withhold 
injunctive and. declaratory relief, the Synar district court held 
that Congress by statute may eliminate the discretion of courts 
to exercise self-restraint and may compel them to hear and decide 
any action that presents a· "case" or "controversy" within the 
meaning of Article I_II. Cf. Warth v. Seldin, 422 U·. s. 490, 501 
(1975) ("Congress may grant an express right of action to persons 
who otherwise would b~ barred by prudential standing rules."). 

This conclusion applies as -well to any equitable discretion 
the courts might have to withh9ld relief even after a statutory 
violation has been .found. See TVA v. Hill, 437 U.S. 153, 211-13 
(1978) (Rehnquist, J., dissenting). As the Hill majority made 
clear in concluding that injunctive relief follows 'as a matt;:er 
of course for violations of the Endangered Species Act, id. at 
193-9:;>, the extent of· the, courts' discr·etion is well within the 
control of ~ongress. 

C. Political Question Doctrine 

The nonjusticiability of political questions is based on the 
limitations of the "judicial Power" in Article I·II of the 
Constitution and therefore cannot be completely abrogated by 
statute. ·cf. United States v. Munoz-Flores, 495 U.S. 385, 394 
(1990) (The political question doctrine "is designed to restrain 
the Judiciary from inappropriate interference in the business of 
the other branches .of Government.. 11

) • Yet it may be possible ·to, 
displace the doctrine to some extent by an appropriately crafted 
statute. If Congress explicitly grants jurisdiction to the 
courts to entertain disputes under the WPR, confers standing on 
particular plaintiffs to.bring those disputes into court, and 
prescribes workable standa~ds for adjudicating and_ resolving the 
disputes, f ~ ~§ ~Q~ f~-~~!' tha; t{l~. 1

_
1p9~~~!cal_~ 7~tion 11 .doctrine 

would continue to stand as a constitutional barrier to all 
judicial deci!:>ionmaking in such cases. (,Typically, if not 
always, the "politi·cal question" doctrine has been invoked in 
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casep where Congress has not created such statutory jurisdiction 
and procedures. See, ~, Baker v. Carr, 369 U.S. 186,, 215-16 
n.43 (1962) .) 56 -

For example, it may be possible to minimize the, application 
of the doctrine in the context of determining whether the armed' 
forces have been introduced, into "hostilities" or whether such 
use of the ~rrned force~ l'l~~ l:>e~n "terr~linated" by more precisely 
defining those terms. To the exterit that courts re·fuse to decide 
such issues because they cannot gain access to the "facts,•• Con
gress could specifical:ly identify which facts are relevant. In 
t}?.i,s regard, Congress might also. impose a positive duty on the 
President or his agents to provide it with particular.k1rids-6i' 
~acts regarding a m~litary operation. Of course, the provision 
of such facts was the intent of the reporting requirement of 
§ 4(a) (1) in the first place. 

D. Ripeness 

To overcome Justice Powell's ripeness doctrine, Congress 
could unequivocally and specifically·assert its constitutional 
prerogatives, and also state that it se·eks a judicial resolution 
of the constitutiopal allocation of the war power between the 
Legislative and Executive Branches. It could do this either on 
a situation-by-situation basis or in a general statute. If this 
path is taken, the statute should specify who is authorized to 
assert these prerogatives in court -- both Houses pursuant to a 
concurrent ,resolution, either House pursuant to its own resolu
tion, certain committees pursuant to the resolutions of their 
respective Houses or on their own motions, or.even individual 
,members without further collegial actiori. This kind of statute 
should suffice to constitute the official action that Justice, 
Powell's doctrine would require. Of course~ to .the extent that 
,court~ .apply the ripeness ·doctrine to require Congress to respond 

56 The possibility of limiting application of the political 
question doctrine by statute is suggested in Michael J. Glennon, 
·Constitutional.Diplomacy 112-13 (1990), which cites the example 
of the act-of-state doctrine. Although that judicially-created 
doctrine is a "subset" or 11species 11 of the political question· 
doctrine wi~h "constitutional underpinnings," id. at 112 (citing 
·Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398, 423 (1964)), 
Congress· has, by statute, "drastically limited". the application 
of the doctrine, id. (citing 22 U.S.C. § 2370(e)(2)). According 
to Glennon, courts ·nave upfield the. validity of this· ,limitation. 
Id. (citing Banco Nacional de Cuba v. Farr, 383 F.2d 166, 178-83 
(2dCir. 1967), cert. denied, 390U.s.··956 (1968)). 
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sit~ation-by-situation, a general, one-time-only statute would 
not suffice. 
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