UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 28

AMAZON.COM SERVICES LLC

Employer

and Case 29-RC-288020
AMAZON LABOR UNION

Petitioner

HEARING OFFICER’S REPORT ON OBJECTIONS

I. INTRODUCTION

On March 25, 26, 28, 29, and 30, 2022, Region 29 of the National Labor Relations
Board (the Board) conducted an election to determine whether fulfillment center employees
employed by Amazon.com Services LLC (the Employer) at its JFK8 building (JFKS) in Staten
Island, New York wished to be represented for purposes of collective bargaining by Amazon
Labor Union (the Petitioner).

Employees casting ballots in the election voted in favor of representation by the
Petitioner, by a margin of 523 votes, approximately 10.8% of the valid votes cast.

The Employer contests the results of the election, asserting that Region 29 and the
Petitioner engaged in conduct warranting setting aside the election and conducting a rerun
election.

Because of the objections concerning conduct by Region 29, the matter was transferred to
the Board’s Region 28 Office for hearing and decision by a Hearing Officer and Regional
Director not belonging to Region 29.

After conducting a hearing over 24 business days via the Zoom for Government platform
and carefully reviewing the evidence and arguments made by the parties, I conclude that the
Employer’s objections should be overruled in their entirety. The Employer has not met its burden
of establishing that Region 29, the Petitioner, or any third parties have engaged in objectionable
conduct affecting the results of the election.

I All dates are in 2022, unless otherwise specified.



II. PROCEDURAL HISTORY

Based on a petition filed on December 22, 2021, and pursuant to a Stipulated Election
Agreement entered into by the Employer and the Petitioner on February 16, recommended for
approval by the assigned Board agent for Region 29 (assigned Board agent), and approved by the
Regional Director of Region 29 on February 17 (Stipulated Election Agreement), a manual, in-
person election was conducted in a voting tent located in the parking lot in front of the main
entrance to the Employer’s JFK8 building from 8:00 a.m. to 1:00 p.m. and 8:00 p.m. to 1:00 a.m.
on March 25, 26, 28, 29, and 30, to determine whether a unit of fulfillment center employees
employed by the Employer at its JFK8 building wished to be represented for purposes of
collective bargaining by the Petitioner.?

The tally of ballots prepared at the conclusion of the election shows the following:

Approximate number of eligible voters ..................oiiiiinn. 8325
Number of void ballots ........coceeiiiiiiiiiiii 17
Number of votes cast for Petitioner.............coecveeveeriieeniencieenienene 2654
Number of votes cast against participating labor organization(s)... 2131
Number of valid votes counted ..........occoeviiriiieniieniiieieeieeeeene 4785
Number of challenged ballots .........c.cccccveeeiiieeiiieeiiieeeeeeeeen 67
Number of valid votes counted plus challenged ballots ................. 4852

As reflected above, the Petitioner obtained a majority of the valid votes counted, by a margin of
523 votes. Challenges were not sufficient in number to affect the results of the election.

On April 8, the Employer timely filed objections to conduct affecting the results of the
election. On April 14, the General Counsel of the Board issued an Order Transferring Case from
Region 29 to Region 28.

On April 29, the Regional Director of Region 28 of the Board (the Regional Director)
issued an Order Directing Hearing and Notice of Hearing on Objections (the Order Directing
Hearing on Objections), ordering that a hearing be conducted to give the parties an opportunity
to present evidence regarding the objections.

As the Hearing Officer designated to conduct the hearing and to recommend to the
Regional Director whether the Employer’s objections warrant setting aside the election, I heard
testimony and received into evidence relevant documents over 24 business days between June 13
and July 18.

2 That voting unit consists of:

INCLUDED: All hourly full-time and regular-part time fulfillment center associates employed at
the Employer’s JFK8 building located at 546 Gulf Avenue, Staten Island, New York.

EXCLUDED: Truck drivers, seasonal employees, temporary employees, clerical employees,
professional employees, managerial employees, engineering employees, maintenance employees,
robotics employees, information technology employees, delivery associates, loss prevention
employees, on-site medical employees, guards and supervisors as defined by the Act.
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On June 6, the Petitioner filed a Motion to Dismiss Employer Objections 1 through 9, 12,
14 through 18, 20, 21, and 23 through 25, and, on June 9, the Regional Director referred the
Motion to Dismiss to me for consideration and ruling. On June 13, the objections hearing
opened, and although I denied the Petitioner’s Motion to Dismiss, I ruled that the Employer must
make offers of proof with respect to its Objections 1 through 5, 17, 18, 20, and 21. I reserved
further ruling as to whether, based on the Employer’s offers of proof, the Employer would be
permitted to present evidence supporting those Objections.

On June 14, the Petitioner filed with the Regional Director a Motion for Special
Permission to Appeal the Hearing Officer’s Ruling on the Petitioner’s Motion to Dismiss
(Petitioner’s Motion for Special Permission to Appeal) and an Appeal of the Hearing Officer’s
Ruling on the Petitioner’s Motion to Dismiss (Petitioner’s Appeal).

On June 17, the Regional Director issued an Order (Regional Director’s Appeal Order)
granting the Petitioner’s Motion for Special Permission to Appeal, but denying the Appeal on
the merits, finding there is not a sufficient basis to overturn my rulings allowing the Employer to
provide offers of proof as to why it should be permitted to introduce evidence in support of its
Objections 1 through 5, 17, 18, 20, and 21, even if such objections would not normally be
litigable. See Section 102.69(c)(1)(iii) of the Board’s Rules and Regulations (Board’s Rules)
(“The Hearing Officer may rule on offers of proof.”). The Regional Director further provided
that if I find that the Employer’s offers of proof are insufficient to sustain the Employer’s
positions, I may then determine not to receive additional evidence on the matters. See Section
102.66(c) of the Board’s Rules (“The Hearing Officer may solicit offers of proof ... as to any or
all such issues [to be litigated at the hearing].””) and 102.69(c)(1)(iii) of the Board’s Rules.

The Regional Director’s Appeal Order further concluded that the Petitioner’s Motion to
Dismiss was procedurally deficient as there is no mechanism for a Hearing Officer to dismiss
objections which the Regional Director set for hearing, the same as a Hearing Officer could not
consider new objections sua sponte. Section 102.69(c)(1)(ii) of the Board’s Rules; see also
Precision Products Group, Inc., 319 NLRB 640 (1995) (Hearing Officer has authority to
consider only the issues that are reasonably encompassed within the scope of the specific
objections set for hearing by the Regional Director); lowa Lamb Corp., 275 NLRB 185 (1985)
(same). The Regional Director therefore determined that any motion by the Petitioner to me to
dismiss objections that the Regional Director set for hearing as set forth in his Order Directing
Hearing on Objections is inappropriate. Instead, the Regional Director instructed that a request
for review may be filed only after I issue my recommendations as to the whether the objections
should be sustained or overruled. Section 102.69(c)(1)(iii) of the Board’s Rules.



As the Zoom for Government hearing continued and the Employer provided record
evidence in support of some of its objections, I additionally determined that cumulative® and
duplicative evidence had been received regarding Objections 6 through 8, 15, and 16, and
therefore requested that the Employer make offers of proof before providing further evidence in
support of those objections.* The Zoom for Government objections hearing concluded after 24
business days, on July 18. The parties were permitted to file post-hearing briefs on August 1,
and the briefs filed by the Petitioner and the Employer were fully considered.’

III. THE BURDEN OF PROOF AND THE BOARD’S LEGAL STANDARDS
FOR SETTING ASIDE ELECTIONS

A. Burden of Proof on Parties Seeking to Have Board Election Set Aside

It is well settled that: “Representation elections are not lightly set aside. There is a strong
presumption that ballots cast under specific NLRB procedural safeguards reflect the true desires
of the employees.” Lockheed Martin Skunk Works, 331 NLRB 852, 854 (2000), quoting NLRB
v. Hood Furniture Co., 941 F.2d 325, 328 (5th Cir. 1991) (internal citation omitted). Therefore,
“the burden of proof on parties seeking to have a Board-supervised election set aside is a heavy
one.” Delta Brands, Inc., 344 NLRB 252, 253, (2005), citing Kux Mfg. Co. v. NLRB, 890 F.2d
804, 808 (6th Cir. 1989).

3 In its post-hearing brief, the Employer incorrectly states that, because my determination that evidence of media
presence during the first polling session on March 25 became cumulative, “under extant Board law means the issue
was decided.” I note that the Employer does not cite any legal authority for this proposition, nor could it. “The
hearing officer must ensure that the hearing in conducted in accord with Agency procedures and that the resulting
record is free of cumulative or irrelevant testimony yet sufficient to allow for an informed determination of disputed
issues by the Board or the Regional Director.” See Guide for Hearing Officers in NLRB Representation and Section
10(k) Proceedings, Introduction, p. 6, 7, 37, 40, 156, 159, 166 (Sept. 2003); See also NLRB Casehandling Manual
(Part Two) Representation Proceedings Sec. 11424.3(b) (Sept. 2020) (Rep. Casehandling Manual).

4 In its post-hearing brief, the Employer misstates my ruling that evidence regarding the three-part alphabetical split
of the voting lines eventually became cumulative with respect to Objections 6 through 8 as precluding the Employer
“from entering in any additional evidence of voter confusion experienced on March 25.” To the contrary, this three-
part alphabetical split of the lines was not in dispute, and, as the record reflects, the parties had been advised of this
planned three-part alphabetical split of checking tables as of February 17, the same date the Stipulated Election
Agreement was approved. With respect to Objection 7 in particular, I repeatedly requested that the Employer
provide evidence showing that the Region “turned away voters when they attempted to vote” or “told voters they
were only being allowed to vote in alphabetical order.” Despite these repeated requests, the Employer only points to
one voter it contends was “turned away,” Villalongo, but Villalongo admits it was her choice to voluntarily leave the
voting tent without casting a ballot, and, thus, no one turned her away when she attempted to vote.

5 In the Employer’s post-hearing brief, the Employer withdraws Objection 19. Pursuant to the Employer’s
withdrawal request, I recommend that the Regional Director approve the withdrawal of Objection 19. Based on the
Employer’s withdrawal request, I will not make a substantive recommendation to the Regional Director regarding
Objection 19. I will note for the record, as raised by Petitioner in its post-hearing brief, that the Employer did not
present any record evidence in support of Objection 19.
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B. Standards for Determining Whether Conduct by the Board, a Party,
or a Non-Party Warrants Setting Aside a Board Election

1. Standard for Objections 1 through 12 Alleging Objectionable
Conduct by Region 29

To meet its burden of establishing that an election should be set aside an election based
on Board agent misconduct or Regional Office procedural irregularities, the objecting party must
show that there is evidence that “raises a reasonable doubt as to the fairness and validity of the
election.” Durham School Services, LP, 360 NLRB 851, 853 (2014), enfd. 821 F.3d 52 (D.C.
Cir. 2016), citing Polymers, Inc., 174 NLRB 282, 282 (1969), enfd. 414 F.2d 999 (2d Cir. 1969),
cert. denied 396 U.S. 1010 (1970); see also Physicians & Surgeons Ambulance Service, 356
NLRB 199, 199 (2012), enfd. 477 Fed.Appx. 743 (D.C. Cir. 2012).

The Board has also stated that an election must be set aside “when the conduct of the
Board election agent tends to destroy confidence in the Board’s election process or could
reasonably be interpreted as impairing the election standards the Board seeks to maintain.”
Sonoma Health Care Center, 342 NLRB 933, 933 (2004); see also Athbro Precision
Engineering Corp., 166 NLRB 966, 966 (1967), vacated sub nom. Electrical Workers v. NLRB,
67 LRRM 2361 (D.C. Cir. 1968), acquiescing in district court’s order on remand as “the law of
this case,” 171 NLRB 21 (1968), enfd. 423 F.2d 573 (1st Cir. 1970).

There are no absolute guidelines, however, as stated in Polymers, Inc., 174 NLRB at
282:

Election procedures prescribed by the General Counsel or a Regional Director
are obviously intended to indicate to field personnel those safeguards of
accuracy and security thought to be optimal in typical election situations. These
desired practices may not always be met to the letter, sometimes through
neglect, sometimes because of the exigencies of circumstance. The question
which the Board must decide in each case in which there is a challenge to
conduct of the election is whether the manner in which the election was
conducted raises a reasonable doubt as to the fairness and validity of the election.

Thus, an objection relating to the integrity of the election process requires an
assessment of whether the facts indicate that “a reasonable possibility of irregularity inhered”
in the conduct of the election. Peoples Drug Stores, Inc., 202 NLRB 1145, 1145 (1973) Board
examined the theoretical possibility as against the improbabilities of the factual circumstances).

The Board also pointed out in Polymers, Inc., 174 NLRB at 282-283, that, in a given
case, even literal compliance with all of the rules, regulations, and guidelines would not
satisfy the Board that the integrity of the election was not compromised. Conversely, the
failure to achieve absolute compliance with these rules does not necessarily require that a new
election be ordered, “although, of course, deviation from standards formulated by experts for
the guidance of those conducting elections will be given appropriate weight in our
determination.” /d.



When a Board agent is alleged to have engaged in objectionable conduct by statements of
personal feelings or other conduct purportedly favoring one party, the Board also applies the
standard in Athbro Precision Engineering, 166 NLRB at 966. That standard is whether the
conduct of the Board agent “tended to destroy confidence in the Board’s election process, or . . .
could reasonably be interpreted as impairing the election standards the Board seeks to maintain.”
1d.; see also, Sonoma Health Center, 342 NLRB at 933.

In situations in which the Board agent’s conduct on the day of the election disrupts the
polling hours or date of the election, the proper standard for determining whether a new election
should be held is whether any employees were disenfranchised as a result and whether the
number of employees possibly disenfranchised is sufficient to affect the election outcome. Pea
Ridge Iron Ore Co., 335 NLRB 161, 161 (2001); Malta Construction Co., 276 NLRB 1494,
1510 (1985).

2. Standard for Objections 13 through 18 and 20 through 25
Alleging Objectionable Conduct by the Petitioner

To prevail based on alleged party conduct, the objecting party must establish facts raising
a “reasonable doubt as to the fairness and validity of the election.” Patient Care, 360 NLRB
637, 637 (2014), citing Polymers, Inc., 174 NLRB at 282. Moreover, to meet its burden the
objecting party must show that the conduct in question affected employees in the voting unit.
Avante at Boca Raton, 323 NLRB 555, 560 (1997) (overruling employer’s objection where no
evidence that unit employees knew of the alleged coercive conduct).

In determining whether to set aside an election, the Board applies an objective test. The
test is whether the conduct of a party has “the tendency to interfere with employees’ freedom of
choice.” Cambridge Tool & Mfg. Co., Inc., 316 NLRB 716 (1995). Thus, under the Board’s test
the issue is not whether a party’s conduct in fact coerced employees, but whether the party’s
misconduct reasonably tended to interfere with the employees’ free and uncoerced choice in the
election. Baja’s Place, 268 NLRB 868, 868 (1984); see also, Pearson Education, Inc., 336
NLRB 979, 983 (2001), citing Amalgamated Clothing Workers v. NLRB, 441 F.2d 1027, 1031
(D.C. Cir. 1970).

In determining whether a party’s conduct has the tendency to interfere with employee
free choice, the Board considers a number of factors: (1) the number of incidents; (2) the
severity of the incidents and whether they were likely to cause fear among employees in the
voting unit; (3) the number of employees in the voting unit who were subjected to the
misconduct; (4) the proximity of the misconduct to the date of the election; (5) the degree to
which the misconduct persists in the minds of employees in the voting unit; (6) the extent of
dissemination of the misconduct to employees who were not subjected to the misconduct but
who are in the voting unit; (7) the effect (if any) of any misconduct by the non-objecting party to
cancel out the effects of the misconduct alleged in the objection; (8) the closeness of the vote;
and (9) the degree to which the misconduct can be attributed to the party against whom
objections are filed. Taylor Wharton Division, 336 NLRB 157, 158 (2001), citing Avis Rent-a-
Car, 280 NLRB 580, 581 (1986).



3. Legal Standard for Alleged Third-Party Misconduct

Where misconduct is not attributed to parties but is rather attributable to third parties, the
Board will overturn an election only if the misconduct is “so aggravated as to create a general
atmosphere of fear and reprisal rendering a free election impossible.” Westwood Horizons Hotel,
270 NLRB. 802, 803 (1984); (1984); MasTec DirectTV, 356 NLRB 809, 810 (2011); U.S.
Electrical Motors, 261 NLRB 1343, 1344 fn. 5 (1982); Phoenix Mechanical, 303 NLRB
888, 888 (1991); O’Brien Memorial, 310 NLRB 943, 943 tn. 1 (1993); Lamar Advertising of
Janesville, 340 NLRB 979, 980 (2003); Duralam, Inc., 284 NLRB 1419, 1419 (1987).

The standard for third-party conduct is more difficult to meet than the standards
ordinarily applied to party conduct. In this regard, the Board has held that it “accords less
weight to such [third-party] conduct than to conduct of the parties.” Orleans Mfg. Co., 120
NLRB 630, 633 (1958); Dunham’s Athleisure Corp., 315 NLRB 689 (1994). The explanation
for this is that the Board believes that the conduct of third parties tends to have less effect
upon the voters than similar conduct attributable to the employer who has, or the union which
seeks, control over the employees’ working conditions. Orleans Mfg. Co., 120 NLRB 630, 633
(1958); see also Owens- Corning Fiberglas Corp., 179 NLRB 219, 223 (1969); MasTec
DirectTV, 356 NLRB at 811. Further, the Board recognizes that because unions and
employers cannot control non-agents, “the equities militate against setting aside elections on
the basis of conduct by third parties.” Lamar Advertising of Janesville, 340 NLRB 979, 980
(2003).

The fact that third party conduct creates confusion is not sufficient to meet the third-
party standard. See Phoenix Mechanical, 303 NLRB at 888 (misleading comment by
employee not basis for setting election aside). Nor does mere name calling meet the
standard. Teamsters Local 299 (Overnite Transportation Co.), 328 NLRB 1231, 1231 fn.
1 (1999). But conduct that is boisterous, sustained, and intrusive into the election process
has been found sufficient to set an election aside. Pepsi-Cola Bottling Co., 291 NLRB 578,
578 (1988) (prounion employees formed “gauntlet” and forced voters to pass between two
lines of chanting and cheering union supports in order to enter polling place). Compare
Cargill, Inc. v. NLRB, 851 F.3d 841, 850-851 (8th Cir. 2017). The arrest of the union’s
principal organizer in the presence of a number of eligible voters only minutes before they
were scheduled to vote has been found sufficient to meet the standard. Great Atlantic &
Pacific Tea Co., 120 NLRB 765, 765 (1958). Compare Vita Food Products, Inc., 116 NLRB
1215, 1219 (1957) (mere presence of police at plant during election did not warrant setting
election aside).

C. The Relevant “Critical Period” for Consideration of Alleged
Objectionable Conduct

As a general rule, the period during which the Board will consider conduct as
objectionable— often called the “critical period”—is the period between the filing of the
petition and the date of the election. Ideal Electric Mfg. Co., 134 NLRB 1275, 1278 (1961); see
also Flamingo Las Vegas Operating Co., 360 NLRB 243, 246 fn. 13 (2014) (declining request
to overrule Ideal Electric). It is the objecting party’s burden to show that the conduct
occurred during the critical period. Accubuilt, Inc., 340 NLRB 1337, 1338 (2003);
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Gibraltar Steel Corp., 323 NLRB 601, 603 (1997); Dollar Rent-A-Car, 314 NLRB 1089,
1089 fn. 4 (1994).

Pre-petition conduct may be considered where it “adds meaning and dimension to
related post-petition conduct.” Cedars-Sinai Medical Center, 342 NLRB 596, 598 fn. 13
(2004); Yuma Coca-Cola Bottling Co., 339 NLRB 67, 67 (2003); Dresser Industries, 242
NLRB 74, 74 (1979). While generally such prepetition conduct cannot, standing alone, be a
basis for an objection, Data Technology Corp., 281 NLRB 1005, 1007 (1986), the Board
has found clearly proscribed prepetition activity likely to have a significant impact on the
election. See Royal Packaging Corp., 284 NLRB 317,317 (1987). Postelection conduct will
not ordinarily be grounds for wvalid objections. Mountaineer Bolt, 300 NLRB 667, 667
(1990).

D. The Role and Responsibilities of the Hearing Officer

In post-election proceedings, a hearing officer is responsible for receiving evidence on
the matters set for hearing in the Regional Director’s order directing hearing on objections. See
Section 102.68(c)(ii) and (iii) of the Board’s Rules. The hearing officer is required to limit the
scope of the hearing to those matters. lowa Lamb Corp, 275 NLRB 185, 185 (1985);
Precision Products Group, 319 NLRB 640, 640-641 (1995); FleetBoston Pavillion, 333 NLRB
655, 656-657 (2001). The purpose of this limitation is twofold: (1) to prevent a party from using
the objections process to discover or raise issues not raised in the objections or not material to
the question of whether an election should be set aside, and (2) to guarantee due process for all
participants by ensuring that the hearing is limited to the scope of the issues noticed in the
Regional Director’s order. See id. The hearing officer is also responsible for ensuring that the
record is free of evidence not material to the question of whether an election should be set aside,
including evidence that is not material because it is cumulative, and for ensuring that the hearing
is not impermissibly used to probe into employees’ exercise of their rights under Section 7 of the
Act. BFI Waste Services, 343 NLRB 254, 254 (2004); Unpublished Board Order, Trump Ruffin
Commercial LLC, Case 28-RC-153650 (Jul. 28, 2016).

The hearing officer is authorized to use offers of proof in aid of fulfilling these
responsibilities. Section 102.69(c)(1)(iii) of the Board’s Rules, which governs post-election
hearings, states, in relevant part, that the hearing shall be conducted in accordance with the
Sections 102.64, 102.65, and 102.66 of the Board’s Rules, insofar as applicable, and that the
hearing officer may rule on offers of proof. Section 102.66(c) of the Board’s Rules states, in
relevant part, that the hearing officer may solicit offers of proof from the parties or their counsel
as to any or all such issues to be litigated at the hearing. Thus, pursuant to Sections 102.66(c)
and 102.69(c)(1)(iii) of the Board’s Rules, the Hearing Officer retains discretion regarding the
receipt of such offers of proof on the record. Section 102.66(c) of the Board’s Rules further
provides, “Offers of proof shall take the form of a written statement or an oral statement on the
record identifying each witness the party would call to testify concerning the issue and
summarizing each witness’s testimony.” The Board will uphold Hearing Officers’
determinations as to whether to allow presentation of evidence based on an offer of proof, if the
evidence described in the offer of proof would “not raise material issues.” Pinkerton’s National
Detective Agency, Inc., 124 NLRB 1076, 1977 tn. 3 (1959); see also NAPA New York
Warehouse, Inc., 75 NLRB 1269, 1270 (1948).
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E. The Role and Responsibilities of the Regional Director’s
Representative

The Board has a long-standing practice of permitting a Regional Director’s representative
to appear in post-election hearings, where appropriate, “to see that evidence adduced during the
region’s investigation becomes part of the record.” Section 11424 of the Board’s Casehandling
Manual (Part Two) Representation Proceedings (Representation Case Manual). The Board’s
Representation Case Manual explains, at Section 11424.4(b):

[T]he primary function of a representative of the Regional Director is to see that the
relevant evidence adduced during the region’s administrative review becomes part of
the record. During the hearing, the file should be in his/her possession. The
representative may voice objections; cross-examine, call and question witnesses; and
call for and introduce appropriate documents. If the information in the
representative’s possession warrants it, he/she should seek to impeach the testimony
of witnesses called by others or contradict evidence that has been presented.

However, the representative of the Regional Director should not offer new material
unless he/she is certain it will not be offered by one of the parties.

If the representative finds it necessary to impeach the testimony of witnesses or
contradict evidence that has been presented, the representative must exercise self-
restraint and display impartiality as well as the appearance of impartiality.

The Employer objected to the participation of representatives for Region 29 in these
proceedings. However, the Board found that the appearance of the representatives was in
accordance with Agency practice. Unpublished Board Order, Amazon.com Services LLC, Case
29-RC-288020 (Jul. 12, 2022).

In rejecting the Employer’s argument concerning the participation of the Regional
Director representatives, the Board noted that certain aspects of the Regional Director of Region
28’s description of the role of the Regional Director’s representatives diverged from the
description of that role in the Representation Case Manual. /d. However, the Board found that
the question of whether the Regional Director’s representative’s participation prejudiced any
party was best reserved for the conclusion of the hearing, where specific, fact-based arguments
could be considered. /d.

Having observed the entirety of the hearing, including all actions of the representatives of
the Regional Director of Region 29, I find that the Regional Director’s representatives did not
engage in any conduct that prejudiced any party. The Employer essentially argues that the
Regional Director’s representatives’ conduct during the hearing prejudiced the Employer in two
respects: first, the Regional Director’s representatives argued that certain objections related to
conduct of Region 29 concerning to the showing of interest in support of the instant petition and
its processing of ancillary unfair labor practice charges were immaterial; and, second, the
Regional Director’s representatives concurred with the Petitioner with respect to certain
evidentiary objections.



For reasons explained in detail below, I agreed with the position of the Petitioner and the
Regional Director’s representatives on these two points on their merits. The joinder of the
Regional Director’s representatives in opposing the Employer’s arguments caused no prejudice
because the Employer’s arguments on each substantive and evidentiary issue fail on their merits,
regardless of who advanced the argument or objection.

IV.  AGENCY STATUS OF THE PETITIONER’S OBSERVERS,
PETITIONER’S ORGANIZERS AND PRO-PETITIONER EMPLOYEES

A. Legal Standard for Agency Status

The burden of proving an agency relationship rests with the party asserting its existence,
both as to the existence of the relationship and as to the nature and extent of the agent’s
authority. Millard Processing Services, 304 NLRB 770, 771 (1991); Sunset Line &Twine Co.,
79 NLRB 1487, 1508 (1948). The agency relationship must be established with regard to the
specific conduct that is alleged to be unlawful. Pan-Oston Co., 336 NLRB 305, 306 (2001). An
individual can be a party’s agent if the individual has either actual or apparent authority to act on
behalf of the party.

Generally, the Board applies common law principles of agency, including principles of
apparent and actual authority, in determining whether alleged misconduct is attributable to
a party. See, e.g., NLRB v. Downtown Bid Services Corp., 682 F.3d 109, 113 (D.C. Cir.
2012); Mar-Jam Supply Co., 337 NLRB 337, 337 (2001); Cooper Industries, 328 NLRB
145, 145 (1999); Fieldcrest Cannon, Inc., 318 NLRB 470, 470 (1995); Culinary Foods, Inc.,
325 NLRB 664, 664 (1998); General Metal Products Co., 164 NLRB 64, 64 (1967); Dean
Industries, 162 NLRB 1078, 1093-1094 (1967); Colson Corp. v. NLRB, 347 F.2d 128, 137
(8th Cir. 1965).

The test for finding apparent authority is whether, under all the circumstances,
“employees would reasonably believe that the employee in question was reflecting
company policy and speaking and acting for management.” SAIA Motor Freight, Inc., 334
NLRB 979, 979 (2001) (quoting Waterbed World, 286 NLRB 425, 426427 (1987), enfd.
974 F.2d 1329 (1st Cir. 1992)); Facchina Construction Co., 343 NLRB 886, 887 (2004);
Ready Mix, Inc., 337 NLRB 1189 (2002); Mid-South Drywall Co., 339 NLRB 480, 480
(2002); D&F Industries, 339 NLRB 618, 619 (2002); Pratt (Corrugated Logistics), LLC, 360
NLRB 304, 340 (2014).

Agency is not established merely on the basis that employees are engaged in “vocal and
active Petitioner support.” United Builders Supply Co., 287 NLRB 1364, 1365 (1988); see also
Tuf-Flex Glass v. NLRB, 715 F.2d 291, 296 (7th Cir. 1983). Attending organizing meetings or
soliciting cards on behalf of a Petitioner do not, standing alone, render employees agents of a
petitioner. Health Care and Retirement Corporation of America v. NLRB, 255 F.3d 276, 276
(6th Cir. 2000). Employee members of an in-plant organizing committee are not, simply by
virtue of such membership, agents of the Petitioner. Advance Products. Corp., 304 NLRB 436,
436 (1991); Health Care and Retirement Corporation of America, 255 F.3d at 276.
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B. Agency Status of the Petitioner’s Election Observers and Officers

Petitioner stipulated that from December 22, 2021 to March 31, 2022, Chris Smalls
(Smalls), Connor Spence (Spence), Derrick Palmer (Palmer), Karen Ponce (Ponce), Madeline
Wesley (Wesley), Angelika Maldonado (Maldonado), and Brett Daniels (Daniels) (collectively,
stipulated Petitioner agents) were agents of the Petitioner. I received this stipulation and
accordingly find that these stipulated Petitioner agents are agents of the Petitioner under Section
2(13) of the Act. Inote that the Petitioner’s Constitution and By-Laws dated 2021 (Constitution
and By-Laws) were effective during the critical period and define the duties of each of the
stipulated Petitioner agents as set forth below.

Spence testified that during the critical period, Smalls was the Petitioner’s President; Palmer
was the Petitioner’s Vice President of Organizing; Spence was the Petitioner’s Vice President of
Membership; Ponce was the Petitioner’s Secretary; Wesley was the Petitioner’s Treasurer; Daniels
was the Petitioner’s Director of Organizing; and Maldonado was the Petitioner’s Chair of the
Organizing Committee (Organizing Committee or Workers’ Committee). The record reflects that
the Organizing Committee was the only committee of the Petitioner during the critical period.

Section 3.1 — Executive Officers of the Petitioner’s Constitution and By-Laws establishes
the following regarding Petitioner’s Executive Board, in relevant part:

(a).  The officers of this Union shall consist of a President, Vice President of
Organizing, Vice President of Membership, Treasurer, and Secretary.

(b).  The officers of this Union, along with the elected chairpersons of each
workers’ committee, shall constitute an Executive Board.

(c).  All elected officers shall serve for a term of two (2) years.

(d).  All vacancies of elective officers including but not limited to, resignation,
removal, expulsion, suspension or for any other reason shall be filled by
appointment by the President subject to the eligibility requirements of
Article 2 and such appointed officers shall serve in the office for the
balance of the unexpired term.

(e).  The annual salary of Executive Board members shall be no more than the
average salary of the membership.

Section 3.2 of the Petitioner’s Constitution and By-Laws sets forth the duties of the
President, as follows, in relevant part:

The President shall function as the chief executive officer of the Union and shall
employ and direct all Union staff except as otherwise provided in this
Constitution.

[***]
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The President of the Union shall:

(a) Preside at all regular and special meetings of the Union and its Executive
Board.

(b) Preside at all regular meetings of the Workers’ Committees or allow the
Vice President of Membership to act in their stead.

(©) Preserve order and enforce the Constitution and By-Laws of the Union.

(d) Be an ex-officio member of all committees, but shall have no vote at the
meetings at which they preside.

(e) Have the authority to appoint special committees and direct union
resources therewith, subject to approval by the Executive Board.

® Sign checks jointly with the Treasurer.
(2) Be at all times responsible to the Executive Board.

The laws of this Union, as contained in these By-Laws, shall be interpreted by the
President. Their decisions thereon shall be binding upon all individual members
subject to appeal to the Union’s Executive Board within seven (7) days of a
determination or decision by the President.

The record reflects Smalls was elected as the Petitioner’s Interim President before the
critical period, around November 2021. The Leadership Provision Antecedent to Initial
Representation Election in the Petitioner’s Constitution and By-Laws provides:

Interim leadership shall be elected by the general membership. Executive Board
positions shall be accessible to candidates, and any member elected to these
positions shall hold office until the conclusion of the first Representation Election.

Section 3.3 of the Petitioner’s Constitution and By-Laws sets forth the duties of the Vice
President of Organizing, as follows:

The Vice-President of Organizing shall assist the President, and in their absence or
when called upon, shall preside at general or special meetings. The Vice-President
of Organizing shall succeed to the office of President if it becomes vacant.

The Vice-President of Organizing shall assist the President in all Union activities
relating to organizing the unorganized, training and directing staff organizers, and

mobilization of union membership towards service to the community.

Section 3.4 of the Petitioner’s Constitution and By-Laws sets forth the duties of the Vice
President of Membership, as follows:
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The Vice-President of Membership shall assist the President, and in their absence
or when called upon, shall preside at Workers’ Committee meetings.

The Vice-President of Membership shall assist the President in all Union
activities relating to engagement of rank-and-file membership, communication
and interaction with organized workers, and the development of a culture of
solidarity.

Section 3.5 of the Petitioner’s Constitution and By-Laws sets forth the duties of the
Treasurer, as follows:

The Treasurer shall be in charge of and preserve all monies, properties, securities,
and other evidence of investment, books, documents, files and effects of the
Union which shall at all times be subject to the inspection of the President and
Executive Board and consistent with applicable law. The Treasurer shall deposit
the funds of the Union in banks and institutions insured by a United States
Government Agency in the name of this Union. The Treasurer may invest and
expend the funds of the Union in accordance with these By-Laws and pursuant to
the direction or resolution of the general membership or the Executive Board. The
Treasurer shall be required to provide for an audit of all books, accounts, records,
and financial transactions of the Union on an annual basis by an accredited and
independent auditing firm.

Section 3.6 of the Petitioner’s Constitution and By-Laws sets forth the duties of the
Secretary, as follows:

The Secretary shall be responsible for all correspondence to and from the Union.
The Secretary will be responsible for all recordkeeping and required filings of the
Union. The Secretary shall be responsible for the keeping of minutes and
attendance from any Union meeting of the rank-and-file membership, Workers’
Committees, or Executive Board.

Section 4.1 of the Petitioner’s Constitution and By-Laws sets forth the duties of the

Workers’ Committee, as follows:

Each distinct building or workforce shall form from its rank-and-file membership a
committee of stewards known as the Workers’ Committee. Membership on this
committee should strive to represent workers from every department and shift
cohort.

Duties of this committee shall include:
(a). Discussing and voting on collective bargaining policy and strategy.
(b).  Developing contract demands.

(c).  Voting to bring forward a strike referendum.
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(d).  Voting to revise any aspect of union spending.

(e).  Electing a Committee Chairperson to preside over meetings and serve on
the Executive Board.

. Electing a Negotiation Subcommittee.
A quorum of the worker’s committee necessitates a majority of active Stewards.

Spence testified that the Petitioner has not designated any stewards and there has not been
any election for stewards to date.

Section 4.3 of the Petitioner’s Constitution and Bylaws sets forth the duties of the
Workers” Committee Chairperson, as follows:

(a). A Committee Chairperson shall be elected by the Workers’ Committee
through a plurality vote.

(b).  The Committee Chairperson is elected for a term of one (1) year.

(¢). A candidate for committee chairperson must be an appointed Steward in
good standing, and have at least ninety (90) days of experience in the unit
their Workers’ Committee represents.

(d).  Itis the duty of the Committee Chairperson to call to order and preside
over any meetings of the Workers’ Committee.

().  The Committee Chairperson shall act as a member of the Executive Board.

Section 7.2 — Workers’ Committee Meetings indicates that such meetings “should be held
at least once per month at a time and place determined by the President. Fewer or more frequent
meetings may be held at the discretion of the Executive Board.

The doctrine of apparent authority also applies to conduct by alleged union officers
and representatives. See, e.g., Corner Furniture Discount Center, Inc., 339 NLRB 1122,
1122 (2003); see also Ashland Facility Operations, LLC v. NLRB, 701 F.3d 983, 989-991
(4th Cir. 2012). Thus, a union may be held accountable for statements of its committee
members if they are responsible representatives of the union in the plant and play a central role
in the election campaign. Vickers, Inc., 152 NLRB 793, 795 (1965).

It is well settled that, while serving in the limited capacity as a Petitioner election observer,
the observer is acting as an agent of the Petitioner under Section 2(13) of the Act and is subject to the
standard which the Board uses to evaluate allegedly objectionable conduct by parties to the election.
See Dubovsky & Sons, Inc., 324 NLRB 1068, 1068 (1997). The Petitioner is therefore responsible
for the conduct of its election observers while acting in that capacity. According to the Designation
of Observers forms provided by Petitioner to Region 29, it designated the following individuals to
serve as observers before the election: Spence, Jason Anthony (Anthony), Michelle Valentin Nieves
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(Nieves), Shaun Davidson, Brima Sylla (Sylla), Antonio (Cassio) Mendoza (Mendoza), Palmer,
Maldonado, Daniels, Ponce, Tristan Dutchin (Dutchin), and Tristian Martinez (T. Martinez).

Based on the foregoing and the record as a whole, I will examine the alleged conduct of the
Petitioner’s election observers, including Anthony and Mendoza, while serving as the Petitioner’s
election observers, and the alleged conduct of the stipulated Petitioner agents under the standard
applied to parties. See Cambridge Tool Pearson Education, Inc., 316 NLRB 716 (1995).

C. Agency Status of Pro-Petitioner Employees

Conduct of union activists is not per se imputed to the union. See Advance Products
Corp., 304 NLRB 436, 436 fn. 3 (1991); Crestwood Convalescent Hospital, 316 NLRB 1057,
1057 (1995). Although the Employer contends that certain of the bargaining unit employees who
supported the Petitioner were the Petitioner’s agents, including but not limited to the Petitioner’s
supporters Justine Medina (Medina), Anthony, Mendoza, and Dutchin, while not serving as a the
Petitioner’ observers, as well as Pat Cioffi (Cioffi) and Jordon Flowers (Flowers), the evidence on
these individuals’ alleged agency status merely shows that these employees were ardent supporters of
the Petitioner who, for example, voluntarily sought employees’ signatures on the Petitioner’s
documents, distributed pro-Petitioner flyers, t-shirts, lanyards, buttons, and free food, attended the
Petitioner’s meetings, and volunteered to talk to employees about the Petitioner at its tables, by
phone and text, and during home visits.

D. Application of the Board’s Agency Standards

1. The Petitioner’s Campaign at the Employer’s JFK8 Building
During the Critical Period

The record reflects the Petitioner gave t-shirts to eligible voters during the critical period
in various colors that simply stated, “ALU” visible at the chest-level of the shirt (Petitioner t-
shirt(s)). From around late February through late March 2022, the Petitioner also gave yellow
lanyards to eligible voters during the critical period that included the text “ALU” and “Vote Yes”
in white letters in small font (Petitioner lanyard). The Petitioner had two buttons (collectively,
Petitioner buttons): 1) a white button with red and black graphics, depicting a box with three
raised fists coming out of it (Petitioner button with raised fists); and 2) a little button that just
said “ALU” in different colors (ALU button).

During the critical period, the terms “lead organizer” and “organizer” generally appear to be
titles that the Petitioner’s supporters gave themselves to indicate that they were active supporters of
the Petitioner that volunteered to assist the Petitioner with its organizing activities. With respect to
lead organizers, Spence testified, “Nobody designated anyone as a lead organizer. It was more of an
informal title given by somebody to themselves, essentially when they saw themselves as putting in
maybe more work than others and being more vocal than others.”

With respect to the Petitioner’s use of tables located inside the first and third floor break
rooms at the Employer’s JFK8 building during the critical period (Petitioner break room tables),
Spence testified that the Petitioner’s supporters volunteered to be present at Petitioner break room
tables located in the first and third floor break rooms at the Employer’s JFKS building, based on the

-15-



individuals’ availability before and after their shifts, during their breaks, and on their days off.
Volunteer staffing at Petitioner break room tables was not coordinated, scheduled, or maintained by
Petitioner. According to Spence, the Petitioner did not coordinate handing out or collecting
authorization cards at its Petitioner break room tables during the critical period because its petition
for the election had already been approved and there was no need to get authorization cards signed.

These Petitioner volunteers present at Petitioner break room tables typically wore Petitioner
items such as Petitioner t-shirts, Petitioner buttons, and Petitioner lanyards. There were occasions
during the critical period when the Petitioner did not have any volunteers available to be present at
the Petitioner break room tables and just left its flyers and pamphlets on such tables unattended.
Spence generally coordinated making and printing the Petitioner’s flyers and pamphlets and
coordinated ordering Petitioner t-shirts and Petitioner lanyards. Spence testified that the Petitioner’s
buttons were donated.

With respect to tables the Petitioner utilized outside of the Employer’s JFKS8 building during
the critical period (Petitioner outside tables), Spence testified that from around mid-November 2021
to around mid-January 2022, the original S40 public bus stop across from the Employer’s JFKS8
building was no longer in use, and employees began using a bus stop at the corner of the JFKS8
building by the recruitment office (corner by the Employer’s recruitment office). Because of this
relocation of the public bus stop, from around mid-November 2021 to mid-January 2022, the
Petitioner moved the location of Petitioner outside tables from the original S40 public bus stop across
from the Employer’s JFK8 building to the corner by the Employer’s 8 recruitment office. Spence
testified that, once the S40 bus stop moved back to its original location across from the Employer’s
JFK8 building around mid-January 2022, the Petitioner moved the location of Petitioner outside
tables back to the original S40 public bus stop location.

According to Spence, around mid-January 2022, the Petitioner shifted its strategy “from
being at the bus stop in those campaign months to trying to be in the break rooms and inside the
building as much as we could.” An article tweeted by The Indypendent, a free progressive
newspaper and website dated February 16, 2022 contains the following quote from Smalls:

We’ve switched up our strategy,” Smalls told 7he Indypendent. “We’re playing
the inside game. We’re occupying the break rooms and have domains in the
cafeterias. We are disrupting the captive audience meetings that started back up
this week. We are being more militant, a lot more aggressive on the front line;
showing the workers that we have collective power.

With respect to the Petitioner’s text messages and phone banking, Spence testified that the
Petitioner set up text banking and phone banking campaigns during which volunteer Petitioner
supporter employees would reach out to eligible voters to communicate about the Petitioner and the
election. The record reflects that the Petitioner’s text messages, pamphlets, and flyers were approved
by the Petitioner’s Executive Board.

With respect to the Petitioner’s home visits, Smalls testified that Petitioner only conducted

home visits for around one to two days during the critical period, during which a Petitioner volunteer
and a coworker visited their coworkers who were eligible to vote in the election at their homes.
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Smalls said that the home visits were not effective for the Petitioner’s campaign, so Petitioner
transitioned to phone banking for the remainder of the Petitioner’s campaign.

It is well established that evidence of this nature, such as distributing Petitioner flyers,
Petitioner t-shirts, Petitioner lanyards, Petitioner buttons, serving free food, attending Petitioner
meetings, and volunteering to talk to employees about the Petitioner at its tables, by phone and text,
and during home visits, is insufficient to support a finding that employee advocates acted as the
Petitioner’s general agents for organizing purposes. See Advance Products Corp., 304 NLRB at
436; and United Builders Supply, 287 at 1364. The Board has repeatedly admonished that
“[e]lmployee members of an in-plant organizing committee are not, per se, agents of the union.”
Foxwoods Resort Casino, 352 NLRB 771, 772 (2008) [citing cases]. “[A]ctivities such as
distributing literature, soliciting signatures on authorization cards, and talking to fellow
employees about the union [are] insufficient to make employees general agents of the union.”
1d.

2. Alleged Agency Status of Anthony and Medina

With respect to other evidence the Employer seeks to rely on to support its assertion that
certain employees acted as agents of the Petitioner during the critical period, I note that Anthony
referred to himself as a “lead organizer,” and was the “creator and one of the administrators” of a
public ALU Facebook group that was created by Anthony before the critical period. This ALU
Facebook group is managed under Anthony’s personal Facebook profile. According to Anthony,
a person would have to be admitted as a member of this ALU Facebook group, as an employee
of the Employer or a Petitioner supporter. Anthony also testified that he is an administrator of
the ALU Facebook page.

Medina was notified she was one of the administrators of this ALU Facebook group
managed under Anthony’s personal Facebook profile but testified she did not take any actions on
that ALU Facebook group or any of Petitioner’s other social media accounts, including, but not
limited to, Twitter, Facebook, TikTok, or Instagram, on behalf of the Petitioner. Medina is a
Petitioner “eager volunteer” and is a member of the Petitioner’s organizing committee comprised
of volunteer employees. According to Medina, during the critical period, the Petitioner’s
organizing committee typically had weekly meetings, at least one to three times per week;
Medina volunteered her off-duty time at Petitioner break room tables to talk to employees and
provide employees with Petitioner pamphlets and flyers; and Medina phone banked around twice
a week before the election in March 2022.

Medina testified that when she volunteered at Petitioner break room tables, and she
“usually” wore a Petitioner t-shirt, Petitioner lanyard around her neck or in her pocket, and
Petitioner buttons. Medina testified that when she volunteered at Petitioner break room tables,
she would “say I’m volunteering for ALU to talk about the union, the upcoming election,” and if
she had not met them before, she would introduce herself by name, say what department she
worked in, ask what department they worked and what kinds of things they wanted the Employer
to change for its workers.
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3. Agency Status of Petitioner Employee Supporters

In determining whether pro-union employees are agents of a union under Section 2(13) of
the Act, the Board focuses on whether the union has relied exclusively on such pro-union
employees to convey its message such that the union is otherwise absent from the campaign,
rendering the pro-union employees the only conduit for union communication to employees. /d.
at 772. For example, in Bio-Medical Applications of Puerto Rico, Inc., 269 NLRB 827, 827
(1984), the Board found an employee was an agent of the union when he was identified as a
“representative” of the union and was directed by a union officer to stay in the waiting area near
the polls where he engaged in objectionable electioneering. Similarly, in Bristol Textile Co., 277
NLRB 1367, 1367 (1986), the Board found that an employee was an agent of the union because
he served as the union’s sole conduit to employees at the plant. There is no such record evidence
establishing that Petitioner supporters Anthony, Medina, Flowers, Cioffi, or any other Petitioner
supporter was the sole conduit to employees at the plant. To the contrary, the record evidence
shows that the Petitioner and its stipulated Petitioner agents communicated directly to employees
throughout the critical period.

Here, the record reflects that the activities engaged in by pro-Petitioner employees,
including distributing Petitioner flyers, Petitioner t-shirts, Petitioner lanyards, Petitioner buttons, and
free food, volunteering time to communicate with employees at Petitioner break room tables, at
phone banks, and during home visits, and generally advocating in favor of the Petitioner, are the
kinds of activities that the Board has found insufficient to confer agency status. Further,
Petitioner’s stipulated agents maintained a constant presence at the JFKS8 building throughout its
campaign during the critical period, including giving away free items of de minimis value,
creating and disseminating flyers to employees, as well as conducting text and phone banking
and home visits with employees. The Petitioner also held fundraisers and rallies for its campaign
during the critical period, and the Petitioner’s officers and stipulated agents made statements on
behalf of the Petitioner. When pro-Petitioner employees such as Medina, Cioffi, and Anthony,
spoke at the Petitioner’s rallies during the critical period, they were identified as employees of
the Employer and supporters of the Petitioner, not as officers or representatives of the Petitioner.

In addition, the Petitioner’s encouraging employees to talk to its Organizing Committee
members, lead organizers, or organizers, is more indicative of inviting employee support for the
Petitioner and encouraging employees to speak with their coworkers than creating the
appearance that its Organizing Committee members, organizers, or lead organizers had any
authority to speak or act generally on behalf of the Petitioner. Although Organizing Committee
members, organizers, and lead organizers occasionally coordinated communication between the
Petitioner and the Employer’s employees, they were not the exclusive conduit for such
communication since the Petitioner’s officers themselves, particularly the Petitioner’s officers
employed as employees at the Employer’s JFK8 building, maintained a constant presence at the
building during the critical period.

Thus, I conclude that the Employer, who bears the burden of proof, has failed to establish
that employees could reasonably conclude that the pro-Petitioner employees were acting on
behalf of the Petitioner when they engaged in the conduct alleged to be objectionable.
Furthermore, I find that the Petitioner was not responsible for any conduct any pro-Petitioner
employees within the scope of these objections. Crestwood Hospitals, Inc., 316 NLRB 1057,
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1057 (1995). Accordingly, the standard I will apply for the objections involving the pro-
Petitioner employees, including but not limited to employees Medina, Dutchin, Flowers, and
Anthony (while not serving as a Petitioner observer) will be the standard applied to third parties.
Cornell Forge Co., 339 NLRB 733, 733 (2003).

V. THE EMPLOYER’S OBJECTIONS AND MY RECOMMENDATIONS
A. Witness Credibility

The Order Directing Hearing on Objections instructs me to resolve the credibility of
witnesses testifying at the hearing and to make findings of fact. Unless otherwise specified, my
summary of the record evidence is a composite of the testimony of all witnesses, including in
particular testimony by witnesses that is consistent with one another, with documentary
evidence, or with undisputed evidence, as well as testimony that is uncontested.

The credibility analysis may rely upon a variety of factors, including, but not limited to,
the context of the witness testimony, the weight of the respective evidence, established or
admitted facts, inherent probabilities, and reasonable inferences that may be drawn from the
record as a whole. Double D Construction Group, 339 NLRB 303, 303-305 (2003); Daikichi
Sushi, 335 NLRB 622, 623 (2001) (citing Shen Lincoln-Mercury-Mitsubishi, Inc., 321 NLRB
586, 589 (1996)), enfd. 56 Fed. Appx. 516 (D.C. Cir. 2003). Credibility findings regarding any
witness are not likely to be an all-or-nothing determination, and I may believe that a witness
testified credibly regarding one fact but not on another. Daikichi Sushi, 335 NLRB at 622.

Credibility resolutions are based on my observations of the testimony and demeanor of
witnesses and are more fully discussed within the context of the objections related to witnesses’
testimony. Omitted testimony or evidence is either irrelevant or cumulative. Testimony contrary
to my findings has been specifically considered and discredited.

B. Objection 1: On March 17, when Region 29 sought a 10(j) injunction
in Drew-King v. Amazon.com Services LLC, E.D.N.Y., No. 22-01479,
Region 29 failed to protect the integrity and neutrality of its
procedures and created the impression of Board assistance or support
for the Petitioner.

1. Record Evidence

For Objection 1, I took judicial notice of the Civil Docket of Drew-King v. Amazon.com
Services LLC, E.D.N.Y., No. 22-01479 (the 10(j) Petition) and all filings made during the critical
period, over the relevancy objections of the Regional Director Representative and Petitioner.

The Civil Docket shows that the 10(j) Petition was filed by the Agency on March 17,° eight days

¢ The Employer’s argument regarding Region 29’s alleged delay in investigating the charge underlying the 10(j)
Petition, Case 29-CA-261755, filed on June 17, 2020, issuing complaint on December 22, 2020, and litigating Case
29-CA-261755 from about late March 2021 through May 27, 2021, is irrelevant to the objections before me,
including Objection 1, as these events indisputably occurred before the critical period of the objections before me.
The Employer admits that it was notified by Region 29 about its intent to file the 10(j) Petition on March 10, one
week before Region 29 filed the 10(j) Petition on March 17.
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before the election commenced on March 25. However, the Court had not made any ruling
regarding whether it would grant or deny the petitioned-for relief by the end of the critical period
on March 30.

According to The Verge,” as published in its article dated March 17, and other media
outlets published around the same date when the 10(j) Petition was filed, the Regional Director
of Region 29 made the following comment:

We are seeking an injunction in District Court to immediately reinstate a worker
that Amazon illegally fired for exercising his Section 7 rights. We are also asking
the Court to order a mandatory meeting at JFK8 with all employees at which
Amazon will read a notice of employees’ rights under the National Labor
Relations Act. No matter how large the employer, it is important for workers to
know their rights—particularly during a union election—and that the NLRB will
vociferously defend them.

2. Board Section 10(j) Casehandling Procedures and Board Law
Section 10(j) of the Act states, in relevant part:

The Board shall have power, upon issuance of a complaint as provided in
subsection (b) [of this section] charging that any person has engaged in or is
engaging in an unfair labor practice, to petition any United States district court,
within any district wherein the unfair labor practice in question is alleged to have
occurred or wherein such person resides or transacts business, for appropriate
temporary relief or restraining order. Upon the filing of any such petition the court
shall cause notice thereof to be served upon such person, and thereupon shall have
jurisdiction to grant to the Board such temporary relief or restraining order as it
deems just and proper.

In sum, Section 10(j) authorizes the Board to seek injunctive relief in U.S. District Court
in situations where, due to the passage of time, the normal adjudicative processes of the Board
likely will be inadequate to effectively remedy the alleged violations. NLRB Section 10(j)
Manual Sec. 1.1 (10(j) Manual). Such injunctive relief may be sought as soon as an unfair labor
practice complaint is issued by the General Counsel and remains in effect until the Board finally
adjudicates the unfair labor practice case. /d. It may be requested by the Charging Party or
sought by the Regional Office, sua sponte. Id.

A Region’s role with respect to potential Section 10(j) cases is to investigate and
determine whether the underlying unfair labor practice case(s) have merit and whether Section
10(j) proceedings appear appropriate. NLRB Section 10(j) Manual Sec. 4.1. A Region makes its

7 See Mitchell Clark, The NLRB is suing Amazon to get a fired activist his job back, THE VERGE (Mar. 17, 2022),
https://www.theverge.com/2022/3/17/22983692/nlrb-amazon-labor-activism-gerald-bryson-jfk8-warehouse-

injunction.
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recommendation to seek Section 10(j) relief to the General Counsel, and if the General Counsel
agrees that Section 10(j) relief is appropriate, the Board itself must authorize the use of Section
10(j). NLRB Section 10(j) Manual Sec. 5.2. Thus, although Regions retain some control
regarding the timing of its unfair labor practice charge investigations, merit determinations, and
submission of its recommendation that Section 10(j) proceedings appear warranted, Regions are
not in control of when or whether the General Counsel agrees with a Region’s Section 10(j)
recommendation, nor when or whether the Board ultimately authorizes Section 10(j) relief.
NLRB Section 10(j) Manual Sec. 5.3. If the Board does authorize Section 10(j) relief, then the
recommending Region is responsible for filing the Section 10(j) petition within 48 hours (two
business days), absent exigent circumstances such as imminent settlement or authorization to
delay filing the petition more than 48 hours after the Board authorizes Section 10(j) proceedings.
NLRB Section 10(j) Manual Sec. 5.4.

To set aside an election based on Board agent misconduct or Regional office procedural
irregularities, the objecting party must show that there is evidence that “raises a reasonable doubt
as to the fairness and validity of the election.” Durham School Services, LP, 360 NLRB at 853,
citing Polymers, Inc., 174 NLRB at 282; see also Physicians & Surgeons Ambulance Service,
356 NLRB at 199. The Board has also stated that an election must be set aside “when the
conduct of the Board election agent tends to destroy confidence in the Board’s election process
or could reasonably be interpreted as impairing the election standards the Board seeks to
maintain.” Sonoma Health Care Center, 342 at 933; see also Athbro Precision Engineering
Corp., 166 NLRB at 966.

3. Recommendation

Pursuant to the Board’s authorization, Region 29 filed the 10(j) Petition on March 17,
during the critical period, eight days before the election started on March 25. However, the Civil
Docket confirms that the Court did not grant or deny the petitioned-for preliminary injunction at
any time during the critical period. As noted above, the standard to set aside an election based
on alleged Regional office procedural irregularities, the objecting party must show that there is
evidence that “raises a reasonable doubt as to the fairness and validity of the election.” Durham
School Services, LP, 360 NLRB at 853, citing Polymers, Inc., 174 NLRB at 282.

The fact that the Board authorized Region 29 to file its 10(j) petition within the critical
period, on March 17, but the Court took no affirmative action to grant or deny the 10(j) petition
during the critical period provides insufficient evidence that “raises a reasonable doubt as to the
fairness and validity of the election.” Id. Contrary to the Employer’s assertion that Regional
Director Drew-King’s attributed comment “made clear in press that Region 29’s purpose in
seeking injunctive relief was to impact the results of the election in support of the ALU,” the
plain meaning of this comment simply reflects that the Board authorized Region 29 to seek
Section 10(j) remedies with the District Court and underscores the importance of employees
knowing their Section 7 rights, including during elections. Other than underscoring the how
pivotal it is for employees to understand their Section 7 rights during elections, Regional
Director Drew-King’s comment is about seeking Section 10(j) remedies, not the election.
Moreover, the content of Regional Director Drew-King’s attributed comment, in and of itself,
does not raise “a reasonable doubt as to the fairness and validity of the election.”
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The Employer argues that the “timing and content of Region 29’s filing portrayed
Amazon in a negative light to voters and suggested that the Region disfavored Amazon in the
coming election.” However, the Employer chose not to present or proffer any eligible voters as
witnesses to testify regarding any knowledge of 10(j) Petition or that the 10(j) Petition had any
bearing on the election whatsoever. In sum, the record evidence reflects that neither the timing
nor the content of the 10(j) petition, nor Regional Director Drew-King’s attributed comments on
March 17, during the critical period, “raises reasonable doubt as to the fairness and validity of
the election,” or “destroy[ed] confidence in the Board’s election process or election standards.”
Polymers, Inc., 174 NLRB at 282; see also Athbro Precision Engineering Corp., 166 NLRB at
966.% Rather, both the 10(j) Petition and Regional Director Drew-King’s attributed comments
show that Region 29 was seeking to effectuate its statutory mandate to commence Section 10(j)
proceedings when authorized by the Board. Based on the foregoing and the record as a whole, I
recommend that Objection 1 be overruled.

8 The Employer’s argument that Region 29’s filing of the 10(j) Petition and attributed comments from Regional
Director Drew-King about the filing of the 10(j) Petition on March 17, eight days before the election commenced on
March 25 are completely dissimilar to the facts of Glacier Packing Co., Inc., 210 NLRB 571 (1974), where, as the
Employer acknowledges, the election was set aside on the basis of two individual instances of conduct by the Board
agent conducting the election. Id. at 572. The Board agent’s conduct involved “yank[ing] off” campaign insignia
worn by employer observers and approaching an employer official standing 200 feet from the polling place while
the polls were open. The same is true for the Employer’s reliance on Hudson Aviation Servs., 288 NLRB 870
(1988), where, during the election, the Board agent got into a verbal argument with an assistant manager and
threatened to stop the election if the manager stayed in the office. /d. at §70. No such facts are present at Objection
1, focusing on Region 29°s filing of the 10(j) Petition eight days before the election started, regarding an underlying
unfair labor practice charge investigation, unfair labor practice litigation, and 10(j) Petition filed in District Court,
completely separate proceedings in different forums from the instant representation proceedings.

-22 -



C. Objection 2: Region 29 failed to protect the integrity and neutrality
of its procedures and created the impression of Board assistance or
support for the Petitioner when it delayed investigating numerous
unmeritorious and frivolous unfair labor practice charges that were
pending during the critical period rather than properly dismissing
them or soliciting withdrawals.

1. Record Evidence

The crux of Objection 2 is that Region 29 created the impression of Board assistance or
support for the Petitioner when it delayed investigating numerous unmeritorious unfair labor
practice charges that were pending during the critical period rather than properly dismissing
them or soliciting withdrawals. For Objection 2, I took administrative notice of the unfair labor
practice charges filed and the withdrawal letters issued to the Employer on the dates as set forth
in the chart below:

Charge File Date Withdrawal Issued
Case 29-CA-280386 07/23/2021 04/19/2022
Case 29-CA-286682 11/19/2021 02/07/2022
Case 29-CA-287940 12/16/2021 05/18/2022
Case 29-CA-289893 01/27/2022 03/25/2022
Case 29-CA-290046 02/04/2022 02/15/2022
Case 29-CA-291182 02/24/2022 04/25/2022
Case 29-CA-291424 02/28/2022 03/29/2022
Case 29-CA-292004 03/09/2022 03/29/2022
Case 29-CA-292013 03/10/2022 03/21/2022
Case 29-CA-293152 03/28/2022 04/15/2022

The highlighted dates in the chart above (first chart) represent dates that fall within the critical
period to the objections before me.

° The Employer argues that I made erroneous evidentiary rulings regarding Objection 2 by precluding testimony
from Employer witness Donaldson pertaining to “ALU’s strategy in relation to Objection 2 and rejecting FOIA
responses the Employer received for all of the charges set forth above in the first chart, on grounds of relevance. As
noted on the record, Objection 2 asserts that Region 29 created the impression of support for the Petitioner by
Region 29’s alleged delay disposing of charges set forth in the first chart, not the Petitioner’s alleged strategy in
filing charges, so any testimony from an Employer management witness regarding the Petitioner’s alleged strategy
is not relevant to Objection 2. If the Employer wished to timely file an objection against the Petitioner alleging that
the Petitioner committed objectionable conduct by allegedly filing frivolous charges against the Employer during
the critical period, it could have done so, but it did not. Thus, the Petitioner’s alleged strategy in filing its unfair
labor practice charges against the Employer is not relevant to Objection 2. Further, allowing the receipt of all FOIA
responses the Employer received for all 10 charges included in the first chart clutters the record and is not in
accordance with my duty as the hearing officer to ensure that a// record evidence is relevant to the Objections before
me, including Objection 2. Since Objection 2 is focused on Region 29’s alleged delay in investigating and disposing
of certain charges listed at the first chart, I permitted the Employer to place each charge and each dispositional
document received into the record, as summarized above in the first chart. I note that I did not preclude any
proffered testimony from any employee witness regarding any their knowledge of Region 29’s alleged delay in
investigating the charges set forth above in the first chart.
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In addition, I took administrative notice of the following unfair labor practice charges that
the Regional Director of Region 29 determined, warranted the issuance of unfair labor practice
complaints, absent settlement, the issuance of an Administrative Law Judge’s Decision (ALJD)
for Case 29-CA-261755, and unfair labor practice hearings initially scheduled to commence on

the following dates:

Charge File Date Complaint Issued ALJD Issued/Hearing Scheduled
Case 29-CA-261755 | 06/17/2020 12/22/2020 04/18/2022 (ALJD)
Case 29-CA-277198 | 05/17/2021 02/18/2022 04/05/2022 (Hearing)
Case 29-CA-278982 | 06/21/2021 02/18/2022 04/05/2022 (Hearing)
Case 29-CA-277598 | 05/21/2021 02/18/2022 04/05/2022 (Hearing)
Case 29-CA-278701 06/21/2021 02/18/2022 04/05/2022 (Hearing)
Case 29-CA-285445 11/01/2021 02/18/2022 04/05/2022 (Hearing)
Case 29-CA-286272 12/29/2021 02/18/2022 04/05/2022 (Hearing)
Case 29-CA-280153 | 07/16/2021 05/31/2022 09/19/2022 (Hearing)
Case 29-CA-286577 11/19/2021 05/31/2022 09/19/2022 (Hearing)
Case 29-CA-287614 12/13/2021 05/31/2022 09/19/2022 (Hearing)
Case 29-CA-290880 | 02/17/2022 05/31/2022 09/19/2022 (Hearing)
Case 29-CA-292392 | 03/16/2022 05/31/2022 09/19/2022 (Hearing)

The highlighted dates in the chart above (second chart) represent dates that fall within the critical
period to the objections before me.

2. Unfair Labor Practice Casehandling Procedures and Board
Law

After the Region dockets an unfair labor practice case, it is categorized under Impact
Analysis and assigned to a Board agent for investigation. NLRB Casehandling Manual (Part
One) Unfair Labor Practice Proceedings, Sec. 10022 (August 2022) (ULP Casehandling
Manual). The purpose of the investigation is to ascertain, analyze, and apply the relevant facts
and law in order to arrive at the proper disposition of the case. /d. at Sec. 10050. Cases may be
presented for Regional Office determination at the conclusion of an investigation either by
written or oral report to the Regional Director or other Regional Office official, pursuant to
Regional Office policy. /d. at Sec. 10068.2. The Regional Director has the final authority and
responsibility to make all casehandling decisions within the Regional Office. /d. The Board
agent normally is responsible for notifying the parties of the Regional Director’s determination.
1d. at Sec. 10068.3.

Following a Regional Office determination to not issue complaint, the Board agent gives
the Charging Party the opportunity to withdraw any allegations of the charge determined to be
non-meritorious. /d. at Sec. 10068.3(a). The Board agent typically advises the Charging Party
orally or otherwise of the reasons for the Regional Office’s determination in detail and that,
unless the charge is withdrawn by a reasonable deadline, the charge will be dismissed. /d. at
Sec. 10120.2. If the Charging Party declines to withdraw, the Charging Party is informed that a
detailed explanation of the reasons for dismissal will be included in the dismissal letter,
commonly referred to as a long-form dismissal, unless the Charging Party requests that the
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detailed explanation be excluded. /d. The Charging Party is also informed that the charged party
will receive a copy of any dismissal letter. /d.

Following a Regional Office determination to issue complaint, absent settlement, the
Board agent should pursue settlement before issuance of complaint. /d. at Sec. 10126.2. The
Regional Office should carefully assess the impact that issuance of complaint will have on the
likelihood of achieving a settlement. /d. Thus, the Regional Director may choose to delay
issuance of a complaint for a short period, if such would be helpful. I/d. However, issuance of
complaint should not be unreasonably delayed. /d. Where it is clear that settlement at this stage
will not be achieved, complaint should issue immediately. /d.

Issuance of a complaint follows a determination by the Regional Office on behalf of the
General Counsel that formal proceedings on certain matters alleged in the charge should be
instituted. /d. at Sec. 10260. A complaint must be well founded in all respects since it constitutes
the exercise of the General Counsel’s final authority under Sec. 3(d) of the Act. The preparation
of the complaint begins, as a practical matter, after Regional Office determination to issue
complaint, absent settlement. /d. at Sec. 10126.2. Generally, the likelihood of settlement, the
nature of the allegations and other circumstances will determine the timing of complaint
issuance. /d. at Sec. 10260.

Pursuant to Section 3(d) of the Act, the General Counsel has “final authority, on behalf of
the Board, in respect of the investigation of charges and issuance of complaints under section 10
[section 160 of this title], and in respect of the prosecution of such complaints before the
Board...” Thus, the General Counsel has “unreviewable discretion” regarding the investigation
of unfair labor practice charges and issuance and prosecution of unfair labor practice complaints.
NLRB v. United Food and Commercial Workers Union, Local 23, 484 U.S. 112, 126, 130
(1987). The General Counsel’s “prosecutorial determinations” are “to be made solely by the
General Counsel” and “are not subject to review under the Act.” Id.

3. Recommendation

On its face, the Employer’s contention at Objection 2 is that Region 29 “delayed
investigating numerous unmeritorious and frivolous unfair labor practice charges that were
pending during the critical period.” The first chart set forth above showing the filing and
withdrawal dates of the charges the Employer claims the Region “delayed” investigating do not
support the Employer’s position. Preliminarily, it must be noted that the mere fact that Region
29 approved each Charging Party’s withdrawal request for each charge set forth in the first chart
above filed against the Employer does not necessarily mean that the Region actually made non-
merit determinations on any of those charges. Rather, Region 29°s withdrawal letters simply
show that each Charging Party requested withdrawal of certain specified charges and Region 29
approved each Charging Party’s withdrawal requests. See ULP Casehandling Manual Sec.
10120.1.

Assuming that the Employer’s assertion that Region 29 actually made no merit
determinations for all ten charges it cherry picked to demonstrate that Region 29 “delayed” in
soliciting withdrawal from each Charging Party, four of the charges were filed and withdrawn by
each Charging Party between 11 and 57 days from filing during the critical period. The
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remaining two charges filed during the critical period were withdrawn by each Charging Party
between 18 and 60 days after filing. Of the balance of the three charges that were filed before
the critical period, one of the charges was withdrawn by the Charging Party 80 days after it was
filed, during the critical period, and the remaining two were withdrawn by each Charging Party
after the critical period.

Of course, the first chart does not tell the whole story, as it is only focused on those
charges that were withdrawn by Charging Parties instead of including all of the related charges
that were pending against the Employer during the critical period, including those that Region 29
determined to have merit, warranting the issuance of complaint, absent settlement. The second
chart above shows that Region 29 determined that six charges that were pending during the
critical period warranted the issuance of a consolidated complaint issued on February 18, during
the critical period, with a hearing initially scheduled to commence after the critical period, on
April 5. Region 29 determined that another five charges pending during the critical period also
warranted the issuance of a consolidated complaint after the critical period, on May 31, with a
hearing initially scheduled to commence on September 19. In sum, the first chart and the second
chart, when viewed together, show that Region 29 investigated many meritorious charges and
charges ultimately withdrawn by each Charging Party pending against the Employer during the
critical period, and they do not support the Employer’s assertion at Objection 2 that Region 29
allegedly “delayed” investigating “unmeritorious” charges pending during the critical period.

Moreover, even if there were truth to Employer’s contention that the Region “delayed” its
investigation and processing of “unmeritorious” charges filed against the Employer, such
evidence does not raise “a reasonable doubt as to the fairness and validity of the election.”
Durham School Services, LP, 360 NLRB at 853, citing Polymers, Inc., 174 NLRB at 282. As
with Objection 1, the Employer chose not to present or proffer any eligible voter employee
witness to testify of any knowledge of any unfair labor practice charges filed against the
Employer or that any unfair labor practice charges filed against the Employer had any bearing on
the election whatsoever.

Regardless of how the Employer wishes to dissect the timing of Region 29’s
investigation and disposition of the numerous charges pending against the Employer during the
critical period, it is of no consequence to the election or the objections at issue here. When
Region 29 investigated and determined all of its charges against the Employer that were pending
during the critical period, Region 29 was acting on behalf of the General Counsel, with “final
authority, on behalf of the Board” regarding the “investigation” and “issuance of complaints”
pursuant to Section 3(d) of the Act. The General Counsel has “unreviewable discretion” that
“are not subject to review under the Act.” NLRB v. United Food and Commercial Workers
Union, Local 23, 484 U.S. at 126, 130. Thus, when Region 29 issued complaint and when
Region 29 approved each Charging Party’s withdrawal request for charges pending against the
Employer during the critical period, Region 29 was acting on behalf of the General Counsel,
pursuant to the General Counsel’s “unreviewable discretion” and authority vested under Section
3(d) of the Act. Id. Based on the foregoing and the record as a whole, I recommend that
Objection 2 be overruled.
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D. Objection 3: Region 29 failed to protect the integrity and neutrality of
its procedures and created the impression of Board assistance or
support for the Petitioner when it allowed the Petitioner’s petition in
Case 29-RC-288020 to proceed to election knowing that the Petitioner
did not have the required 30% showing of interest in the petitioned-
for unit.

Objection 4: Region 29 failed to protect the integrity and neutrality
of its procedures and created the impression of Board assistance or
support for the Petitioner when it impermissibly allowed the
Petitioner for more than a month (from December 22 to January 25)
to continue gathering and submitting late signatures to bolster its
insufficient showing of interest.

Objection 5: Region 29 failed to protect the integrity and neutrality
of its procedures and created the impression of Board assistance or
support for the Petitioner when it unilaterally altered the scope and
size of the petitioned-for unit for the purpose of investigating the
Petitioner’s showing of interest.

1. Record Evidence

As noted above, on February 16, the Employer and the Petitioner entered into the
Stipulated Election Agreement approved by the Regional Director of Region 29 on February 17.
Pursuant to the Stipulated Election Agreement:

The parties waive their right to a hearing and agree that any notice of hearing
previously issued in this matter is withdrawn, that the petition is amended to
conform to this Agreement, and that the record of this case shall include this
Agreement and be governed by the Board’s Rules and Regulations.

Further, the Employer waived its right to dispute the adequacy of the showing of interest not
only because it entered into the Stipulated Election Agreement, but also because the instant
election has already been held. During the hearing, I rejected all of the Employer’s offers of
proof and proffered exhibits seeking to admit evidence into the record regarding Objections 3
through 5 relating to the showing of interest, since challenges to the adequacy of the showing of
interest may not be raised after an election has been held. See Gaylord Bag Co., 313 NLRB 306,
307 (1993).

2. Representation Casehandling Procedures and Board Law

An employee or group of employees, or any individual or labor organization acting in the
employees’ behalf, may file a representation petition under Section 9(c)(1)(A) of the Act. The
Board is required to investigate any such petition which alleges that a “substantial number” of
the employees desire an election, whether it is for certification or decertification. NLRB Outline
of Law and Procedure in Representation Cases at Sec. 324-4020-1400 (2017 Update) (Rep. Case
Outline). The Board has adopted the administrative rule that 30 percent constitutes a “substantial
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number.” Id. This 30-percent rule applies to all representation petitions filed by or on behalf of
a group of employees. Id.

The purpose of the demonstration of an adequate showing of interest on the part of labor
organizations and individual petitioners that initiate or seek to participate in a representation case
is to determine whether the conduct of an election serves a useful purpose under the statute, i.e.,
whether there is sufficient employee interest to warrant the expenditure of the Agency’s time,
effort and resources in conducting an election. NLRB Casehandling Manual (Part Two)
Representation Proceedings Sec. 11020 (Sept. 2020) (Rep. Casehandling Manual); River City
Elevator Co., 339 NLRB 616 (2003); Pike Co., 314 NLRB 691 (1994); S. H. Kress & Co., 137
NLRB 1244 (1962); O. D. Jennings & Co., 68 NLRB 516 (1946). The showing-of-interest
requirement is based on public policy and therefore may not be waived by the parties. Martin-
Marietta Corp., 139 NLRB 925, 925 fn. 2 (1962). The administrative determination of a showing
of interest has no bearing on the issue of whether a representation question exists. Sheffield
Corp., 108 NLRB 349, 350 (1954).

The determination of the extent of the showing of interest is a purely administrative
matter, wholly within the discretion of the Agency and is not subject to litigation. NLRB
Casehandling Manual (Part Two) Representation Proceedings Sec. 11021, 11184.1, and 11028.3
(Sept. 2020) (Representation Casehandling Manual); O. D. Jennings & Co., 68 NLRB 516; River
City Elevator Co., 339 NLRB 616; General Dynamics Corp., 175 NLRB 1035 (1969); Allied
Chemical Corp., 165 NLRB 235, 235 tn. 2 (1967); NLRB v. J. I. Case Co., 201 F.2d 597 (9th
Cir. 1953); Gaylord Bag Co., 313 NLRB 306, 307 (1993). While any information offered by a
party bearing on the validity and authenticity of the showing should be considered, no party has a
right to litigate the subject, either directly or collaterally, including during any representation
hearing that may be held. Representation Casehandling Manual at Sec. 11021.

After an election has been held, the adequacy of the showing of interest is irrelevant.
Representation Casehandling Manual at Sec. 11028.4, citing Gaylord Bag Co., 313 NLRB at
307; City Stationery, Inc., 340 NLRB 523, 525 (2003). Accordingly, challenges to the adequacy
of the showing of interest may not be raised after an election has been held.!® Id.

3. Recommendation

In accordance with established Board case law, I rejected the Employer’s offers of proof
and proffered exhibits pertaining to Objections 3 through 5 relating to the adequacy of the
showing of interest, as the Board has consistently held that the showing of interest is a matter for
administrative determination, is not litigable by the parties, and not subject to direct or collateral
attack at hearings. See Barnes Hospital, 306 NLRB 201 fn. 2 (1992); Globe Iron Foundry, 112

10 The Employer’s reliance on NLRB v. Savair Mfg. Co., 414 U.S. 270 (1973) (Savair) in support of its Objections 3
through 5 is misplaced. The question for review presented to the Court in Savair was whether, in an unfair labor
practice case alleging violations of Sections 8(a)(1) and (5) of the Act, the ‘Board properly concluded that a union's
offer to waive initiation fees for all employees who sign union authorization cards before a Board representation
election, if the union wins the election, does not tend to interfere with employee free choice in the election.” Id. at
273. No such facts are present in this record and the majority opinion had nothing whatsoever to do with objections
to a showing of interest in support of a representation petition after a Stipulated Election Agreement has been
approved and the election has already been held.
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NLRB 1200 (1955); O.D. Jennings & Co., 68 NLRB at 518. Further, since the instant election
has already been held, the adequacy of the showing of interest is irrelevant and may not properly
be raised in postelection objections. See Gaylord Bag Co., 313 NLRB at 307; City Stationery,
Inc., 340 NLRB at 525. Based on the foregoing and the record as a whole, I recommend that
Objections 3 through 5 be overruled.

E. Objection 6: Region 29 failed to protect the integrity of its
procedures when it deviated from the Casehandling Manual on
Representation Proceedings by failing to staff the election adequately.
Among other things, the Region provided an insufficient number of
Board Agents for check-in and failed to provide adequate equipment
for the election, supplying only three voting booths for an election
with more than 8,000 potential voters.!!

1. Record Evidence
a. Stipulated Election Agreement

The Stipulated Election Agreement required the Employer to provide “a tent located in
the parking area” of the Employer’s JFKS8 building (voting tent) to hold the manual, in-person
election. This voting tent was approximately 30 feet wide and 100 feet long with one set of
doors for the entrance and another set of doors for the exit. The voting tent had an accessible
ramp and was climate controlled. Before the first polling session on March 25, there was one
snakelike queue set up using stanchions outside the entrance to the tent with blue stickers placed
on the floor to remind voters to keep socially distanced about six feet apart. The Employer also
placed an awning above the queue outside the entrance to the voting tent, to protect voters
waiting in line from the weather.

Further, the Stipulated Election agreement required the Employer to comply with the
following safety protocols:

(1) Provide a spacious polling area, sufficient to accommodate six (6) foot
distancing, which will be marked on the floor with tape to insure
separation for observers, Board Agents and voters;

' The Employer elicited testimony about whether or not the Board agents designated an official watch or made an
announcement about the opening of the polls prior to the first polling session on March 25 and about this first
polling session allegedly starting approximately five to 12 minutes late, but I ruled that this elicited testimony was
irrelevant to the objections before me, as there is no timely filed objection as set forth in the Order Directing Hearing
on Objections pertaining to late opening of any polling sessions and such testimony is not sufficiently related to
Objection 6 or any other objection timely filed, as set forth in the Order Directing Hearing on Objections. See
Labriola Baking Co., 361 NLRB 412, 412 (2014) (explaining, “the Board may consider conduct that does not
exactly coincide with the precise wording of the objections where, as here, that conduct is sufficiently related to the
filed objections.”) (internal quotation marks omitted). If the Employer wished to timely file an objection alleging
the late opening of polling sessions, it could have done so, but it did not, and therefore any alleged late opening of
any polling session was not included in the objections set for hearing pursuant to the Order Directing Hearing on
Objections.
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(11) Have separate tables spaced six (6) feet apart so Board Agent, observers,
ballot booth and ballot box are at least six (6) feet apart;

(iii)  Place markings on the floor to remind/enforce social distancing;

(iv)  Provide sufficient disposable pencils without erasers for each voter to
mark their ballot;

(v) Provide tape to seal challenge ballot envelopes;

(vi)  Provide plexiglass barriers of sufficient size to protect the observers and
Board Agent and to separate observers and the Board Agent from voters
and each other, pre-election conference and ballot count attendees, as well
as masks, hand sanitizer, gloves and wipes for observers.

(vii)  Allow for an inspection of the polling area by video conference or in
person, on March 22, 2022, at 11:00AM, or at least 24 hours prior to the
election, so that the Board Agent and parties can view the polling area. A
representative of Amazon Labor Union will be present during the
walkthrough;

(viii)) Ensure that, in accordance with CDC guidance, all voters, observers, party
representatives, and other participants will wear CDC conforming masks
in all phases of the election. The Employer will post signs in or
immediately adjacent to the Notice of Election to notify voters, observers,
party representatives and other participants of this requirement;

(ix)  Provide the Region with required certification pre and post-vote regarding
positive COVID-19 tests, if any.

(x) Prior to the date of the manual ballot election, the Regional Director may
reassess the COVID-19 infection rates in Richmond County, NY. The
Regional Director may, in accordance with guidance set forth in Aspirus
Keweenaw, 370 NLRB No. 45 (2020), determine that the scheduled,
manual ballot election cannot be safely conducted and the Regional
Director may cancel, postpone, or order a mail ballot election. If the
election is postponed or canceled, the Regional Director, in his or her
discretion, may reschedule the date, time, place of the election, or method
of the election.

b. Assigned Board Agent Communication with Parties

regarding Checking Tables, Voting Booths, and Three-
Part Alphabetical Split of Voter List

On February 17, the same date that the Regional Director for Region 29 approved the
Stipulated Election Agreement, the assigned Board agent provided Employer and Petitioner
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counsel pictures and the dimensions of Board voting booths as 57 inches high, 24 inches wide,
and 21 inches deep. The assigned Board agent further notified counsel for the Employer and for
the Petitioner that the Board agents “will have 3 booths set up for voting at all times and a 4"
booth (top portion) ready to set up for anyone who may need it,” to provide voting accessibility.

On March 16, the assigned Board agent notified counsel for the Petitioner and the
Employer regarding a three-part alphabetical split of the voter list totaling 491 pages, as follows
(three-part alphabetical split):

1. Pages 1—157: Letters A through F.
2. Pages 157 —318: Letters G through N.
3. Pages 319 —491: Letters O through Z.

c. Onsite Inspection of Polling Area

On March 22, at 11:00 a.m., pursuant to the Stipulated Election Agreement, the parties
conducted an onsite inspection of the polling area (onsite inspection). Present for the Employer
were Santos, Director of Employee Relations Barbara Russell (Russell), in-house corporate
counsel Sarah Kalis (Kalis), and outside counsel Amber Rogers (Rogers) and Kurt Larkin
(Larkin). Present for Petitioner were its President Smalls and Petitioner counsel Eric Milner
(Milner). Also present was the assigned Board agent and another Board agent.

During the onsite inspection of the voting tent interior, the Board agents checked the
signage on the entrance, and the masks and sanitizer present. The Board agents checked each of
the checking tables and the plexiglass between them and the supplies present such as golf
pencils. The Board agents also checked the areas for the ballot booths and the ballot box. The
Board agents requested that the ballot box table be moved so it was flush with the back of the
voting tent. The Employer asked if there was sufficient space for the ballot booths, and the
Board agents indicated that the space was sufficient. The Employer offered that it could have
room for more ballot booths, and the Board agents indicated that the previously communicated
number of ballot booths would be sufficient.

With respect to the exterior onsite inspection, according to Russell, the Board agents had
questions about what constituted the Employer’s property versus public property. The Employer
explained the boundaries of its parking lot at the JFK8 building going out to Gulf Avenue. The
Employer explained that there are three drive lanes parallel to the JFK8 building and the tent was
erected in the middle drive lane. The Employer indicated it put barriers up to the left and the
right of the tent in both the middle drive lane and in the drive lane closest to the facility so that
vehicles could not travel into the area near the voting tent. The Board agents indicated that
“those barriers provided a reasonable line by which we could establish the no-electioneering
zone.”

During the onsite inspection, the Employer also mentioned that it had started to cover up
the closed circuit television cameras (CCTV cameras) on the outside of JFKS facing the voting
tent as required during the polling sessions. The Employer indicated that barriers for the queue
would be put into place and had an awning on order that it would put above the queue area
outside to provide shelter if it rained. At the conclusion of the onsite inspection, the Board
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agents referred to a document they referred to as a checklist and confirmed that the parties had
covered everything necessary for the onsite inspection. Employer witness Chaka Donaldson
(Donaldson) testified that this onsite inspection lasted approximately ten minutes, whereas
Russell estimated it lasted approximately 20 minutes.

d. Pre-Election Conference before Each Polling Session and
Sealing of Ballot Boxes after Close of Each Polling Session

The record generally reflects that during the pre-election conference held approximately
fifteen minutes to a half hour before each of the polling sessions during the election, the assigned
Board agent gave the observers written and verbal instructions, with representatives from the
Employer and the Petitioner present. The assigned Board agent went over the written observer
instructions verbally, so all of the observers could hear them. The assigned Board agent
explained to the observers that their primary functions were to monitor the election, to help
identify voters when they entered the voting tent, and to check the voters off of the assigned
voting list split in alphabetical order by last name. The assigned Board agent explained that the
Board agents were the only ones that could touch the ballots given to each voter.!? Further, the
assigned Board agent instructed the observers about the challenged ballot procedure, including
that if any eligible voter was not on the voter list, the Board agent would challenge that voter.

The assigned Board agent instructed that the Board agents will give the observers buttons
to wear at all times while in the voting tent to identify them as Employer or Petitioner observers.
The assigned Board agent explained that electioneering by observers was prohibited, the Board
agents would respond to any questions from voters, and that if the observers saw any
electioneering occurring in the voting area, to notify a Board agent. The assigned Board agent
also instructed that observers were restricted from using their cell phones while the polls were
open. The assigned Board agent also explained that, if observers had to leave the tent for any
reason during voting, the observers needed to remove their observer buttons until they returned
to serve as an observer inside the voting tent.

The record further generally reflects that the ballot box and the challenge ballot box were
shown, put together, and sealed in the presence of all of the observers at the start of the first
polling session on March 25 and was sealed in the presence of the observers and party
representatives after the polls closed after all remaining polling sessions thereafter. The first
polling session on March 25 was scheduled to end at 1:00 p.m. but did not end until
approximately 2:45 to 2:50 p.m., to enable the voters waiting in line to vote at the time that the
polls closed at 1:00 p.m. to vote during the first polling session. The Employer elicited
testimony from numerous witnesses who voted during this first polling session on March 25 that
they waited from around 20 minutes to two hours to vote.

12T do not credit employee Cordova’s testimony that observers handed out ballots to voters at any time during the
election, as it lacked specificity, is contrary to the Board agent’s instructions to observers, and was not corroborated
by any other witness.
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e. Reorganization of Voting Queues during First Polling
Session on March 25

After around the first half hour of the first polling session on March 25, the Board agents
split the voting queues located outside and inside the tent into three different lines corresponding
to the established three-part alphabetical split: A-F, G-N, and O-Z.'* During the same time
period, the Board agents also made signs for each of these three voting queues, to indicate the
three-part alphabetical split for voters to line up to vote. See e.g. Representation Casehandling
Manual Sec. 11322 (“If more than one checking table is involved, informational signs, (e.g.,
“Last names A-F vote here”) should be displayed.)”

f. Communications regarding Board Agent Staffing and
Equipment following Closing of First Polling Session on
March 25

Employer witness Russell testified that after the first polling session on March 25, she
had a conversation with the assigned Board agent inside the voting tent, near the back entrance
and the ballot box table. Rogers, Russell, the Board agent, and perhaps Donaldson were present
during this conversation. Rogers and/or Russell asked that the assigned Board agent use
additional voting booths to speed up the voting times and indicated that there was sufficient
space for more voting booths. The assigned Board agent declined the request and indicated that
the number of voting booths was sufficient. The assigned Board agent said that the number of
voting booths was not causing the voting delays.

During this conversation after the polls closed after the first polling session on March 25,
Rogers asked more than once if the assigned Board agent could request additional Board agents
to staff the election, to better expedite voting and monitor the no-electioneering zone from media
and other interference. The assigned Board agent declined that request for additional Board
agents. The assigned Board agent said that things were busy but it was fine.

According to Russell, at approximately 4:30 p.m. on March 25, a conference call was
conducted with the Assistant to the Regional Director of Region 29 (ARD). Present for the
Employer were Kalis, Larkin, Rogers, and Russell. Present for Petitioner was Milner. Russell
testified that the Employer requested the conference call to discuss its concerns regarding
eligible voter wait times and interference with eligible voters in the no electioneering zone
during the first polling session on March 25. The ARD indicated that she spoke to the assigned
Board agent who reported that the first polling session generally went fine; they did not need
more checking tables; they did not need more voting booths; and they did not need more Board
agents.

13 One of the Employer observers for the first polling session on March 25, Antonia Famiglietti (Famiglietti),
testified that it took the Board agents about five or six minutes to make three separate lines during the first polling
session and no voting occurred during that time period. Famiglietti also testified that the Board agent present at her
A-F checking table left during the first polling session for around five minutes and no voting occurred at the A-F
checking table during that approximate five minute time period. Famiglietti testified that no voters left during the
period of time that the Board agent left her A-F checking table.
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g. Alterations to Voting Area Following First Polling
Session on March 25

After the first polling session on March 25, the Employer supplemented with its own
signs to specify the same three-part alphabetical split of the voting queue. Further, the Employer
installed an approximately 1.5 foot tall chain-link fence covered with green solid mesh around
the voting queue area outside the entrance to the voting tent, to limit visibility to the voters
waiting in line.

On March 26, the Employer added more lights to the inside of the tent to ensure better
visibility of the voter lists at the checking tables during the evening polling sessions. On March
27, the Employer added sides, lighting, and heaters to the voting queue area outside the entrance
to the voting tent, due to the cold temperatures forecasted on March 28. The Employer also
added an additional portable toilet because the pipes froze in the existing portable toilet and
another generator to handle the extra electricity from these modifications.

h. Elicited Testimony regarding Voting Queues during the
Polling Sessions

The Employer elicited testimony from witnesses regarding an estimate of the number of
eligible voters in line during various polling sessions, including, but not limited to, estimates of
around 30 to 50 voters in line between around 8:20 a.m. to 9:30 a.m. on March 25; and several
hundred voters in line around 11:05 a.m. on March 25; around 100 voters in line around 11:05
a.m. on March 28; and around 20 voters in line around 11:30 a.m. on March 29. Witnesses also
testified generally about little to no lines to vote during the morning session on March 28, the
morning and evening polling sessions on March 29, the morning session on March 30, and the
evening sessions from March 28 through 30.

Employee witness Mendoza served as Petitioner observer for six different polling
sessions, including the evening polling sessions on March 25, 26, and 28 through 30, and the
morning session on March 26. Mendoza testified that the evening polling session on March 25
was the busiest of those that he served as an observer, but “the line was moving along at a
reasonable pace” was not “backed up,” and the polling session ended on time. Mendoza testified
there was “no line” for either of the polling sessions on March 26 and for the evening polling
sessions from March 28 through 30, there “were long periods of time where there was nobody
voting at all. We were just sitting there waiting. So there was no, kind of---after the first day, it
was really you get a voter every like, few minutes.” 1 credit Mendoza’s testimony, as his
demeanor was generally forthright, specific, and responsive to all questions asked.

i. Board Agent Equipment Utilized at All Polling Sessions

Focusing specifically on the assertions at Objection 6 regarding Board agent equipment,
the record generally reflects that during the entirety of the ten polling sessions during the
election, the Board agents used three checking tables and three voting booths, had a top portion
of a voting booth available for accessibility to vote if needed, and a separate challenge ballot
checking table and voting booth for challenged voters.
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Employer witnesses Donaldson and Michael Spinella (Spinella) testified that they
observed unused voting booth boxes sitting underneath a table in the tent during the dates of the
election. Ido not credit this testimony from Donaldson or Spinella regarding the alleged unused
voting booth boxes. The picture taken by Spinella prior to the final polling session on the last
date of the election on March 30 shows a total of five voting booth boxes underneath a table to
the left of the photo. EMP 912. There is no record evidence from any witness that opened these
voting booth boxes to determine if they were empty (because the voting booths were assembled
inside the voting tent) or if the voting booth boxes contained the contents of unused,
disassembled voting booths as the Employer contends.

I note that the picture Spinella took prior to the evening polling session on March 30,
depicting a total of five voting booth boxes, is consistent with credited record evidence that there
were a total of four assembled voting booths during all of the polling sessions as well as a top
portion of a voting booth for accessibility to vote if needed. For example, Spence testified that a
total of four ballot booths were in use and did not recall seeing any disassembled voting booths
on the floor of the voting tent during all three polling sessions he served as a Petitioner observer.
I credit Spence’s testimony in this regard, as it is consistent with the assigned Board agent’s
communications with the parties on February 17, to “have 3 booths set up for voting at all times
and a 4™ booth (top portion) ready to set up for anyone who may need it.”

j Number of Board Agents Present at Each Polling Session

Turning next to the contention in Objection 6 alleging inadequate Board agent staffing
during the election, while the record does not reflect an exact number of Board agents that
conducted each of the ten polling sessions of the election, the record reflects generally that there
was at least one Board agent assigned to each of the three checking tables, along with a
Petitioner observer and an Employer observer, totaling three Board agents assigned to the three
checking tables inside the voting tent during each polling session. The record also generally
reflects that there were between approximately four and seven Board agents present inside the
voting tent and between approximately two and five Board agents outside the voting tent during
each of the polling sessions.

Employer witness Donaldson observed a total of eight Board agents who were present to
conduct the election for the first polling session on March 25. Employee witness Devlin Parent
(Parent) testified that there were about five Board agents outside the entrance to the voting tent
during the first polling session on March 25. Employee witness Jodi Tredici (Tredici) testified
that there were a total of four Board agents present inside the voting tent while she served as an
Employer observer during the morning polling sessions on March 28 and 29.

Employee witness Mendoza, who served as an observer during the evening polling
sessions on March 25, 26, 28 through 30, and the morning polling session on March 26, testified
that he recalled seeing at least seven Board agents inside the voting tent during all six voting
sessions he observed, along with two Board agents outside. During the morning session on
March 26, Mendoza recalled an additional Board agent located outside the exit of the voting tent,
directing voters where to go after they exited the voting tent. I credit Mendoza’s testimony in

-35-



this regard, as his demeanor was generally forthright, specific, and responsive to all questions
asked.

2. Board Representation Casehandling Procedures and Board Law

Representation Casehandling Manual Sec. 11316 contains the following guidance
regarding the size and arrangement of the polling place, in relevant part:

The size of a polling place depends on the nature of the election. The
number of voters and the extent of the period(s) within which they may be
expected to vote are controlling here.

Preparations should be made for the peak load. With a well-prepared
voter list (i.e., one that is prepared in such form that names can easily be found
and one that contains a minimum of mistakes) and where there is a minimum of
challenges, one checking table can process 250—400 voters per hour. Each
checking table, under these circumstances, can accommodate voters using up to
five voting booths. With these guides in mind, election needs may be scaled up or
down according to the given election. In elections involving fewer than 25 voters,
no more than one booth and one checking table are necessary. In large elections,
a separate headquarters and/or challenge table may be necessary.

A polling place should be so arranged that the voters may, with a
minimum of confusion, enter, stop at the checking table, proceed to a voting
booth, go next to the ballot box, and then leave.

Enough space between the entrance and the checking table(s) should be
provided so that a line (or lines) of voters may form without “scaring away’’
newly-arriving voters. Enough space should be provided in the area traversed
thereafter so that, with a minimum of cross-conversation and “usher” assistance,
the voters will perceive and do what is expected of them.

A Regional Director has broad discretion in making election arrangements, and in
the absence of objective evidence that this discretion has been abused, the election is upheld.
See, e.g., Milham Products Co., 114 NLRB 1544, 1546 (1955); Independent Rice Mill,
Inc., 111 NLRB 536, 537 (1955); see also Comfort Slipper Corp., 112 NLRB 183 (1955)
(discretion to determine date of election); New York Shipping Assn., 109 NLRB 310
(1954) (use of IBM voting cards as an additional means of identification of voters);
Manchester Knitted Fashions, Inc., 108 NLRB 1366 (1954); Halliburton Services, 265 NLRB
1154 (1982); Odebrecht Contractors of Florida, Inc., 326 NLRB 33 (1998); CEVA Logistics
U.S. Inc., 357 NLRB 628 (2011).

In RadNet Management, Inc. v. NLRB, 992 F.3d 1114 (D.C. Cir. 2021), the court held
that the Board properly overruled an objection asserting that the Board agent conducting an
election failed to maintain the security of the ballot box because the Employer had not offered
any evidence that would support a reasonable inference of ballot box tampering. The court also
held that the Board properly overruled an objection asserting that the Board agent failed to post
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any “Voting Place” signs because Board precedent is clear that such minor deviations from
guidelines do not warrant invalidating elections.

3. Recommendation

I recommend Objection 6 be overruled, as the Employer failed meet its burden to
establish that Region 29 “failed to staff the election adequately,” including by providing “an
insufficient number of Board Agents for check-in and failed to provide adequate equipment for
the election, supplying only three voting booths for an election with more than 8,000 potential
voters” sufficient to raise “a reasonable doubt as to the fairness and validity of the election.”
Durham School Services, LP, 360 NLRB at 853, citing Polymers, Inc., 174 NLRB at 282.
Rather, the evidence shows that on February 17, the same date that the Regional Director of
Region 29 approved the Stipulated Election Agreement, the assigned Board agent notified
counsel for the Employer and the Petitioner that the Board agent will have three voting booths
set up for voting at all times and a top portion of a fourth voting booth ready to set up to provide
accessibility for anyone differently abled to vote.

Thus, on February 17, approximately 36 days before the first polling session, the
Employer and the Petitioner were notified that the Board agents would utilize three voting booths
“at all times” and would have a top portion of a fourth voting booth available for voting
accessibility as needed. Similarly, on March 16, nine days before the first polling session, using
the Employer-supplied voting list of approximately 491 pages, containing approximately 8,325
eligible voters, the Employer and Petitioner were notified about the three-part alphabetical split
of the voting list, assigned to three different checking tables to vote. The record further reflects
that there was one Board agent assigned to each of the three checking tables, along with one
observer from each party.

A Regional Director has broad discretion in making election arrangements, and in
the absence of objective evidence that this discretion has been abused, the election is upheld.
Manchester Knitted Fashions, Inc., 108 NLRB 1366 (1954); Halliburton Services, 265 NLRB
1154 (1982); Odebrecht Contractors of Florida, Inc., 326 NLRB 33 (1998); CEVA Logistics
U.S. Inc., 357 NLRB 628 (2011). There is no objective evidence in the record that the Regional
Director of Region 29 abused her discretion in making the election arrangements for this
election. To the contrary, the assigned Board agent communicated with both parties on the same
date that the Regional Director of Region 29 approved the parties’ signed Stipulated Election
Agreement the assigned Board agent’s plan to use three ballot booths, and a fourth top portion of
a ballot booth for accessibility to vote. Additionally, nine days before the election started, the
assigned Board agent notified the parties about the three-part alphabetical split of the voting list,
assigned to three different checking tables to vote. The record generally reflects that the Board
agents did not deviate from these voting equipment arrangements during the entirety of election.

Likewise, there is insufficient evidence to show that utilizing three Board agents assigned
to three checking tables, three ballot booths and one challenge ballot booth, and a total number
between approximately four and seven Board agents present inside the voting tent and between
approximately two and five Board agents outside the voting tent to conduct the election during
the entirety of the ten polling sessions to raise a reasonable doubt as to the fairness and validity
of this election. To the extent that Region 29 deviated from the Representation Casehandling
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Manual with respect to the number of Board agents assigned to conduct the election and/or the
equipment utilized during this election, the parties were notified well before the election about
the planned number of checking tables and voting booths and raised no objections to the
assigned Board agent. Moreover, the Board’s Representation Casehandling manual merely
provides guidance and is not binding authority. Furthermore, any minor deviations from such
agency guidance do not warrant invalidating elections. See e.g. RadNet Management, Inc. v.
NLRB, 992 F.3d 1114 (D.C. Cir. 2021). Based on the foregoing and the record as a whole, I
recommend that Objection 6 be overruled.

F. Objection 7: Region 29 failed to protect the integrity of its procedures
when it turned away voters when they attempted to vote during open
polling sessions, and told voters they were only being allowed to vote
in alphabetical order.

1. Record Evidence

The Stipulated Election Agreement contains the following regarding the employee
release schedule to vote:

Employees will be called to vote according to a Release Schedule to be approved
by the Regional Director. The Employer will post the Release Schedule alongside
the Notice of Election. The parties understand that the Board agent conducting the
election will not police the release schedule. The Board agent will allow any voter
who is in line during the polling period to vote, regardless of whether they are
voting according to the release schedule.

The Stipulated Election Agreement also contained the parties’ agreement that voters were
required to show identification, or voters will vote subject to challenge:

12. SHOWING OF IDENTIFICATION. The parties have agreed that voters
will be required to show identification, employer or government issued (i.e.
driver's license) or any identification showing a picture and the full name of the
individual, upon voting. If a voter fails to present identification, they will vote
subject to challenge.

Despite my request to Employer counsel multiple times on the record seeking evidence in
support of Objection 7 to show that Board agents “turned away voters when they attempted to
vote during open polling sessions” and “told voters that they were only being allowed to vote in
alphabetical order,” no such record evidence was provided by the Employer. To be clear, the
record contains no evidence of a Board agent turning away any voters when they attempted to
vote or telling any voters that they were only allowed to vote in alphabetical order.

For example, employee witness Amarilis Villalongo (Villalongo) testified that she went
to vote at about 10:00 a.m. on Tuesday, March 29, and there was no line to vote. Villalongo
testified that two people were seated at her checking table and that a Board agent asked for
Villalongo’s last name. Villalongo did not see a third person present at her checking table.
Villalongo did not give the Board agent her last name or any identification and accordingly did
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not receive a ballot. Villalongo testified she decided not to give the Board agent her last name
because she felt like the Board agent was giving her an attitude and found it discouraging.
Villalongo testified she decided “never mind and left,” without identifying herself or receiving a
ballot. Villalongo testified that it was her choice not to vote, nobody told her she could not vote,
she voluntarily left the voting tent, and she chose not to return to vote at a later time. I do not
credit Villalongo’s testimony due to the lack of detail and inherent improbability about going to
the checking table on March 29, only seeing two persons present rather than the two observers
and the Board agent, and the alleged “attitude” from the Board agent that caused Villalongo to
choose not to vote and not to return to vote at a later time.

Employee witness Lisa Laporta (Laporta) testified that she was approximately seventh or
eighth in line during the first polling session on March 25, and the Board agent decided that they
were going to call eligible voters to vote “by last names,” and approximately “four to six” voters
went ahead of her to vote at other checking tables, and she went to the G-N checking table. The
fact that “four to six” eligible voters went ahead of Laporta in line to vote because of the three-
part alphabetical split of the voting lines and the “four to six” eligible voters went to different
checking tables for those who had last names that started with A-F or O-Z does not amount to
evidence of “turn[ing] away voters when they attempted to vote” or “tell[ing] voters that they are
only allowed to vote in alphabetical order.” This is highlighted by the fact that Laporta’s entire
voting experience lasted only approximately 15 to 20 minutes. Laporta testified that she got to
the voting line outside around 8:10 a.m. to 8:15 a.m. and cast her ballot around 8:30 a.m.

The testimony of employee witness Rachel Jaramillo (Jaramillo) did not support the
Employer’s assertions in its Objection 7. Jaramillo testified that she got in line to vote around
9:00 a.m. on March 25, the Board agent called “people by letters from their last name” “for a
group of letters” in groups of “maybe three or four people,” causing people to “start walking
towards the front of the line.” Jaramillo testified that, as a result of the Board agent calling
eligible voters by alphabetical groups based on their last names, people who were behind her in
line got to go in front of her in line to vote. Jaramillo testified that once she got inside the tent,
eligible voters would just “move up” based on the letters of their last names. Jaramillo admitted
she was not turned away from voting; in fact, like Laporta, Jaramillo voted in the election on
March 25, and did not see any voters who were turned away by Board agents.

Similarly, employee witness Robert Nicoletti (Nicoletti) testified that his team’s
“scheduled time to go down” to vote pursuant to the Release Schedule was around 9:45 a.m. to
10:00 a.m. on March 25. Nicolleti said that he waited in line outside and two Board agents
called eligible voters with last names A-F to come forward to vote. Nicolleti testified that after
about 20 minutes, he saw approximately five voters choose to leave the line, but there is no
record evidence to support that they were turned away from voting by anyone; Nicoletti knew
that one of the eligible voters returned to vote the next day but did not know if the remaining
four eligible voters returned to vote at a later time. Nicoletti testified that the Board agents did
not tell anyone to get out of line if they did not have a last name beginning with a certain
alphabetical letter and did not tell any voter to leave the line. Nicoletti knew that he could wait
in the line as long as needed to vote and did not need to return to work until he was done voting.
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Likewise, employee witness Gopi Vaidya (Vaidya) testified that she started her shift at
7:15 a.m. on the first day of the election on Friday, March 25. According to Vaidya, at 8:00
a.m., the Employer closed down her entire floor pursuant to the Release Schedule to enable the
eligible employees to go outside and vote. Employee witness Laporta corroborated that the
Employer used the Release Schedule to shut down entire departments and release them to vote,
testifying that at 8:00 a.m. on March 25, the Employer stopped her section and said, “form a line,
we’re going to vote.”

According to Laporta, the Employer instructed eligible voters that when they were done
voting, they were required to return to work. Likewise, Vaidya testified that the eligible voters
“had to be back by 9:00 [a.m.] because they had a specific time frame from 8:00 to 9:00 [a.m.],
and everybody would return whether they vote or no, they would come back to their stations.”
Vaidya confirmed that pursuant to the Release Schedule, her manager told eligible voters in her
department that they had to return to work at 9:00 a.m. on March 25 even if they were still in line
to vote.

As noted above regarding employee Nicoletti’s testimony, the record does contain some
evidence of some eligible voters choosing not to vote due to long lines to vote, particularly
during the first polling session on the first day of the election starting at 8:00 a.m. on Friday,
March 25. For example, employee Gopi Vaidya (Vaidya) testified that she observed 10 to 15
eligible voters voluntarily leaving the voting line around 8:00 a.m. on March 25 and about five or
six voters voluntarily leaving the voting line around 8:05 a.m. on March 28. However, there is
no record evidence of anyone furning away any voters at any voting session during this election.
For example, Spence, who served as an observer for three polling sessions, testified he never saw
any voter turned away from the voting tent.

Generally, the record reflects that most, if not all, of those eligible voters that initially
chose not to wait in line to vote during a particular polling session returned to vote during other
polling sessions and voted without incident. For example, Vaidya testified that she saw the
employees from her floor who left the voting line on March 25 voted the next day and heard that
at least one or two of the five or six voters who left the line on March 28 voted as well.

With respect to voting in alphabetical order, as set forth at Objection 6, the record reflects
that on March 16, nine days before the election, the assigned Board Agent notified Employer
counsel and Petitioner counsel that Board agents would utilize three checking tables based on a
three-part alphabetical split of the voter list by last name: A-F, G-N, and O-Z. This evidence of
a three-part alphabetical split of the eligible voters by last name does not establish that any Board
agent “told voters that they were only allowed to vote in alphabetical order.” Even if the three-
part alphabetical split of the eligible voters by last name somehow did amount to instructing
voters “they were only allowed to vote in alphabetical order,” the record evidence shows that
eligible voters followed the Board agent’s instructions, based on the three-part alphabetical split
of the voter list by last names, to direct voters to the appropriate checking tables to receive their
ballots and proceed to a voting booth to cast their ballots.
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2. Board Representation Casehandling Procedures and Board Law

The Board’s representation casehandling procedures provide that all in the voting line at
the time scheduled for closing of the polls should be permitted to vote, even though the election
is prolonged thereby. Representation Casehandling Manual Sec. 11324. For those who arrive
and attempt to join the line thereafter, the Board agent should follow the same procedure as for
voters who arrive after the polls have been declared closed. /d. and Sec. 11324.1.

With respect to late-arriving voters, in Monte Vista Disposal Co., 307 NLRB 531,
533-534 (1992), the Board held that “an employee who arrives at the polling place after
the designated polling period ends shall not be entitled to have his or her vote counted, in
the absence of extraordinary circumstances, unless the parties agree not to challenge the
ballot.” See also Consumers Energy Co., 337 NLRB 752 (2002); Taylor Cadillac, Inc., 310
NLRB 639 (1993). The Board has indicated that a late voter arriving at the facility in a
timely manner but being locked out could constitute “extraordinary circumstances” under
this standard. See Prumner Health Services, 307 NLRB 529, 529-530 (1992). Compare
Visiting Nurses Assn., 314 NLRB 404, 404—405 (1994) (employee’s voluntary choice not to
proceed directly to polling area not extraordinary circumstances).

It is the Board agent’s responsibility to challenge the ballot of a late arriving voter
in the absence of agreement of the parties that the individual can vote, and an election may
be set aside if the Board agent fails to do so and the vote may have been determinative. See
Laidlaw Transit, Inc., 327 NLRB 315 (1998). Compare Argus-Press Co., 311 NLRB 24
(1993) (declining to set aside election where Board agent allowed three employees to vote
after close but their votes could not have affected outcome of election).

3. Recommendation

Consistent with established agency election procedure, the Stipulated Election Agreement
states, “The Board agent will allow any voter who is in line during the polling period to vote.”
There is no record evidence establishing otherwise during the entirety of this election. Contrary
to Objection 7, the record contains no evidence of any Board agent turning away any voters
when they attempted to vote or telling any voters that they were only allowed to vote in
alphabetical order. Thus, the Employer has failed to meet its burden of proof for Objection 7
sufficient to raise “a reasonable doubt as to the fairness and validity of the election.” Durham
School Services, LP, 360 NLRB at 853, citing Polymers, Inc., 174 NLRB at 282.'* Based on the
foregoing and the record as a whole, I recommend that Objection 7 be overruled.

14 The Employer cites Fresenius USA Mfg. Inc., 352 NLRB 679, 680 (2008) (Fresenius) (second election directed
because procedural irregularities “raise[d] a reasonable doubt as to the fairness and validity of the election”).
However, Fresenius is clearly distinguishable, as the Board agent in Fresenius “improperly denied the Employer an
opportunity to monitor the ballot count and, based on his confusion in differentiating between ballot colors, may
have incorrectly distributed ballots to voters.” Id. at 679. The Board agent in Fresnius was color blind and unable
to distinguish between the green ballots to be distributed to unit A voters and yellow ballots to be distributed to unit
B voters and also prevented the Employer from verifying the accuracy of the ballot count. /d. at 679-80. No such
similar facts are present in this election, applicable to Objection 7 or any other objection set forth in the Order
Directing Hearing on Objections.
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G. Objection 8: Region 29 failed to protect the integrity of its
procedures when it failed to control media presence in and around the
voting area.

1. Record Evidence

a. The Employer’s Plan to Use its Public Relations Team
to Ask the Media to Leave its Property while the Polls
are Open

On March 24, the day before the election started, Employer counsel Larkin informed
Region 29 and Petitioner counsel regarding its plan for media presence during the election:

We know the Board shares our concerns about media members attempting to
access or film the polling area during the election. There have been past
occasions in which certain media outlets have tried to access Amazon's property
despite requests from the Company that they refrain from doing so. If this
happens while the polls are open, Amazon plans to have members of its Public
Relations team on site to engage with those press members to ask them to leave
the property. We will not send members of the JFK8 management, HR or ER
teams out to engage with press given that these engagements could occur near the
polling place (I am assuming that a media member aggressive enough to disregard
a request not to enter private property may also attempt to approach the polling
location to film, interview, etc. employees in line to vote). We thought that the
Company's PR team, which has no managerial relationship whatsoever with JFKS8
or employees in the bargaining unit, would be the most appropriate way to handle
these incidents if they arise. We can also let [the assigned Board agent] know in
real time since we will have her number. Please let us know if anyone has any
concerns with this approach.

Employer witness Russell admitted that as of March 24, it was her understanding that the
Employer wanted to send its Public Relations Department representatives to interface with any
members of the media who were present on the Employer’s property solely to instruct them to
leave the Employer’s property. Russell likewise admitted that it was her understanding that the
Employer’s management team was not to go anywhere near the voting tent or to go outside and
interact with the media. Joe Troy (Troy), the Employer’s Regional Loss Prevention Manager for
its North America Customer Fulfillment, which includes the Employer’s JFKS8 building, testified
that he did not understand that it was the Employer’s responsibility to police the voting area
during the election.

Troy further testified that the JFK8 building maintains CCTV cameras throughout the
perimeter of the building’s exterior and throughout each of the floors of the building in different
locations, including workstations and main traffic areas. There are approximately 25 to 30
CCTYV cameras on the exterior of the building, located about 10 feet off the roof line of the
north-facing side of the building, north of where the voting tent was erected in the parking lot.
These north-facing CCTV cameras were covered during the duration of the election from March
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25 through 30, resulting in a lack of Employer visibility of the north side of the parking lot
during the election.

b. The No-Electioneering Zone Established at the Pre-
Election Conference before the First Polling Session on
March 25

According to Employer witness Russell, during the pre-election conference before the
first polling session on March 25, a Board agent, Russell, Milner, Smalls, and Rogers went
outside to inspect the exterior of the voting tent. According to Russell, the Board agent stood
with her back to the front entrance of the JFK8 Building, and indicated that the electioneering
zone to prevent electioneering was established by the barricades the Employer placed in the drive
lanes perpendicular to the building and to the left and right of the voting tent.

Russell testified that during the pre-election conference on March 25, the Employer
expressed concern about media presence coming into the parking lot, near the voting tent,
interfering with voters. According to Russell, the Board agent said that she understood the
concern about media presence, and it was physically impossible for the Board agents to police
the entire parking lot, but the Board agents could reasonably see and police the conduct between
the barricades and the left and right of the tent and the two drive lanes the Employer blocked.
The Board agent indicated that those would be considered the no-electioneering zone and the
Board agents would do their best to police that area. According to Russell, there was no signage
designating the area as a “no-electioneering zone” or anything else, such as “no media beyond
this point.”

c. Director of Employee Relations Russell Engages with
the Media before the First Polling Session on March 25

Russell testified she stepped away from the pre-election conference on March 25 because
she saw what appeared to be a media person carrying a camera walking very close to the voting
tent and approaching them. Between 7:30 a.m. and 8:00 a.m. on March 25, Russell stepped
away and introduced herself to the camera person and asked that he stand to the side while
Russell called a member of the Employer’s Public Relations department to speak with him.
According to Russell, the person identified himself as a documentary filmmaker making a
documentary about Petitioner President Smalls. Russell testified that she saw Smalls speaking
with the camera person after she confronted him. Russell testified that Verena Gross (V. Gross),
a member of the Employer’s Public Relations team responsible for New York and the Northeast,
spoke with this media person pursuant to Russell’s request.
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d. Employer’s Regional Loss Prevention Manager Troy
and its Public Relations Department Member V. Gross
Ask Media to Leave the Employer’s JFKS8 Property
during the First Polling Session on March 25 and then
Conduct Regular Walk Throughs Every Two Hours
While Polls Are Open

Another Regional Manager, Troy, testified that the Employer received permission from
the Board agents running the election inside the voting tent for its Public Relations team to
engage the members of the media on the Employer’s property and ask them to go to a public
space. Troy admitted that he is not a member of the Employer’s Public Relations team, but
nevertheless, he accompanied Public Relations Department member V. Gross when she engaged
with the media present on JFK8 property on March 25. According to Troy, his “job was to
witness these conversations and be there as an escalation point if somebody either did not want
to comply or become agitated.” Russell testified that Troy was sent with V. Gross for her
security, pursuant to V. Gross’s request and was not in management at JFK8 as of March 25.

Troy testified that he and V. Gross were present at JFK8 during the first and second
polling sessions on March 25. According to Troy, at about 11:00 a.m., while the polls were open
during the first polling session on March 25, Troy and Gross exited the JFK8 building through
the workforce staffing exit on the Northeast corner of the JFK8 building and walked toward the
main entrance of the building where the voting tent was erected outside, in the parking lot.

As Troy and V. Gross walked outside toward the voting tent, they saw three apparent
media persons. First, they saw Courtney Gross, a media person from New York 1 (C. Gross),
who was positioned with her back facing the entrance of the JFKS8 building with a cameraman
pointing his lens toward her. Troy estimated that C. Gross was located approximately 25 yards
away from the exit of the voting tent. Troy did not observe C. Gross interacting with any eligible
voters. Troy estimated their interaction with C. Gross was less than two minutes. Troy testified
that C. Gross left the Employer’s JFKS8 property upon their request.

Second, they saw another person Troy had observed on more than five occasions at the
Employer’s JFK8 property covering activities of the Petitioner, who appeared to be interviewing
eligible voters in line to vote, located inside the fire line in the front row of the JFK8 parking lot.
Troy estimated that he and V. Gross were approximately 10 feet from the voting line when they
approached the second media person. This second media person also eventually left upon their
request.

Third, they saw an apparent media person located in the pedestrian walkway located
directly in front of the main entrance to the JFK8 building who appeared to be interviewing
eligible voters in line to vote. At the time Troy and V. Gross engaged with the media and asked
them to leave the Employer’s property, around approximately 11:00 a.m., Troy estimated that
there were approximately over 200 voters in line, and they were within five or six feet away from
the voting line. The third individual also eventually left upon their request. Troy estimated that
they interacted about 2.5 to 3 minutes with this third media person.
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Troy testified that around 11:00 a.m. on March 25, he observed one tall white male Board
agent with longer dark hair talking to eligible voters waiting in line to vote outside of the voting
tent. Troy testified that no Board agent notified the Employer about the three media persons
present near the voting area at around 11:00 a.m. on March 25. Troy admitted that he did not
know whether the male Board agent he observed discussed the media presence outside the voting
tent with any other Board agents.

Troy testified that after 11:00 a.m. on March 25, he and V. Gross did regular walk
throughs of the parking lot, every two hours. Troy admitted that each time Troy and V. Gross
walked through the parking lot, they saw eligible voters lined up, waiting to vote.

e. Employer Counsel Expresses Concern to Region 29
about Media Presence During First Polling Session on
March 25

On March 25, during the first polling session, Employer counsel Rogers informed Region
29 and Petitioner counsel that the Employer’s Public Relations team attempted at least five times
to tell various media outlets, including Reuters, to leave the Employer’s private property, but the
media is generally refusing to leave or is leaving and then returning. Rogers reported that the
media is standing next to the voting line and is taking pictures of employees and interviewing
them.!> Rogers requested that Region 29 take a firmer stance in monitoring the media,
particularly in the voting line. Rogers requested to discuss this media presence issue at the
closing of the polls during the first polling session on March 25 and prior to the opening of the
next polling session at 8:00 p.m. on March 25.

f. Employee Testimony about Media Presence During
First Polling Session on March 25 and the Morning
Polling Session on March 30

Employee witness Parent testified that he saw three individuals with cameras present to
the left of the voting tent in the parking lot during the morning of Friday, March 25, about a car
length away from the voting line. Another person with a camera was around three car lengths
away, to the right of the voting line. The third person with a camera was on the sidewalk of the
JFKS Building, between the main entrance of the building and the cafeteria, about three car
lengths away from the exit to the voting tent.

Employee witness Natasha Grajeda (Grajeda) testified that she voted during the first
polling session during the morning of Friday, March 25, when her work area stopped working

15 Due to concerns with disclosing the identity of secret ballot voters in line to vote, I requested that all admitted
media pictures of voters in line be redacted to protect employees’ engaging in Section 7 activity, specifically
participating in the “sacrosanct” “secret ballot vote,” including eligible voters’ queuing up to vote when the polls are
open. The fact that I requested that the Employer redact its exhibits depicting its employees waiting in line to
participate in a secret ballot vote does not equate to evidence that Region 29 “failed to protect the integrity of its
procedures when it failed to control media presence in and around the voting area” as the Employer contends at
Objection 8, nor did it obstruct the Employer’s ability to prove Objection 8, at the expense of its case, as the
Employer argues in its brief.
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and was released to vote pursuant to the Release Schedule. According to Grajeda, while she was
waiting outside the entrance of the tent to vote from around 8:30 a.m. to around 10:00 a.m. on
Friday, March 25, she saw two or three people from the media with big, professional cameras
with long lenses, about three or four meters away from where she was standing in line to vote.
Grajeda also saw a media person present at a bus-stop like enclosure less than ten feet away from
where she was standing in line to vote. Grajeda testified that these media persons were still
present when she exited the voting tent around 11:30 a.m. Grajeda did not see any Board agents
or anyone from the Employer approaching the media persons. Grajeda testified that when she
went on break between 2:30 p.m. and 3:00 p.m. on March 25, she looked at her social media
accounts and saw messages from coworkers who did not know she was pregnant congratulating
her on her pregnancy, attaching a picture that was taken of her waiting in line to vote that
morning.

Employee witness Noemi Abreu (Abreu) went to vote during the first polling session at
around 8:20 a.m. on March 25. She testified she saw media present about two or three cars’
distance from where she was waiting in line outside of the entrance of the tent to vote. The
media took Abreu’s picture while she was waiting in line because she saw her pictures in media
coverage that same day, on March 25, first around 4:00 p.m. and then later on March 25.

Employee witness Matthew Cordova (Cordova) testified that he saw one apparent media
person present with a long lens when he went to vote at around 9:00 a.m. on Monday, March 28,
approximately 15 to 20 feet away from the tent and about 25 feet away from the entrance of the
voting tent. According to Cordova, a female from the Employer walked out of the JFK8 building
and asked the media person who he was, the media person said the media, and the female from
the Employer said that he is not supposed to be on the Employer’s property. Cordova testified
that the media person said okay, stepped back a little bit, and remained there on the Employer’s
property using his camera. The female from the Employer reiterated to the media person that if
he is not supposed to be on the Employer’s property, and he needed to leave. Cordova then saw
the media person walk away. Cordova did not see any of the Board agents approach the media
person.

Employee witness Villalongo testified that she saw Petitioner stipulated agent Daniels
with a news camera on his shoulder video recording the voting queue while she was outside for
around five minutes at approximately 10:00 a.m. on March 25. Villalongo testified that she also
live videoed the voting queue on Instagram Live at the same time as she allegedly observed
Daniels video recording using a news camera but testified her Instagram Live video story was
automatically deleted after 24 hours. Villalongo acknowledged that no one from the Employer
told Villalongo to stop recording or to leave. Villalongo admitted that she did not speak to
Daniels, hear what Daniels was saying, or even know if Daniels had the news camera on, but she
saw Daniels allegedly moving around with the news camera on his shoulder. No other witness
testified about seeing Daniels or any other stipulated Petitioner agent with an alleged news
camera present “in and around the voting area” while the polls were open, nor did the sole video
Villalongo produce of the voting queue corroborate her testimony about Daniels. I do not find
Villalongo to be a credible witness based on her overall demeanor, as well as the inherent
improbability and lack of detail and corroboration about seeing employee and Petitioner
supporter Daniels with a news camera during the first polling session on March 25.
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Employee witness Mian Asad (Asad) testified that during the first polling session on
March 25, at around 11:00 a.m., while he was waiting outside the entrance of the tent to vote for
around an hour and a half, he saw at least two individuals who appeared to be in the media, one
with a big camera on his shoulder and the other with a microphone and they posted a video on
YouTube identifying it as an Associated Press video. Asad testified that the media person was
interviewing voters waiting in line to vote outside the entrance to the tent about voting. At no
time did Asad see anyone from the Employer approach the media to request they move away or
leave the Employer’s property.

Asad chose to be interviewed by the media and told the interviewer that he was voting no
and that promises had been made by the Petitioner and he was not sure the promises would be
fulfilled. Asad estimated that he was interviewed about 30 or 40 feet away from the voting tent.
Asad saw his interview posted on YouTube. Asad remained in line after he was interviewed and
voted. Asad did not see anyone leave the line at the time the interviewer was interviewing voters
waiting in line to vote.

Employee witness Patrick Delancey'® (Delancey) testified that he went to vote between
11:00 am and noon during the first polling session on March 25, and during the approximately
two hours he waited outside, he saw at least three members of the media who identified
themselves as from The Post and News Twelve. Delancey was interviewed by a media person
from The Post about 20 or 30 feet away from the voting tent. Delancey was interviewed by a
media person from News Twelve in an enclosure he referred to as a smoke shack before he
voted. The third media person Delancey saw was approximately 60 feet away from the exit of
the tent. Delancey testified that he saw three Board agents outside the entrance of the tent while
he was waiting to vote. These two media interviews in which Delancey chose to participate did
not prevent Delancey from voting on March 25. Delancey did not see anyone from the
Employer asking the media to leave its property.

Employee witness Stephanie Lopez (Lopez) testified that she voted around noon on
March 30 and exited the voting tent around 10 minutes later, around 12:10 p.m. According to
Lopez, she saw a guy with a video camera who seemed like he was recording near the exit of the
voting tent. Lopez admitted she did not know if he was recording, did not know if the camera
was on or off, and did not speak to the person. Lopez admitted she did not see any pictures of
herself associated with voting on March 30 online.

g. Employer Expresses Concern to Region 29 about
Media Presence while Polls are Open after First
Polling Session on March 25

Employer witness Russell testified that after the first polling session on March 25 ended,
she had a conversation with the assigned Board agent inside the voting tent, near the back
entrance and the ballot box table. Rogers, Russell, the assigned Board agent, and perhaps
Donaldson were present during this conversation. Russell expressed concern with the media

16 The transcript incorrectly misspells Delancey’s last name as “Delancy.”

-47 -



presence around the voting tent during the first polling session, as news coverage online had
already depicted news personnel coming inside the no electioneering zone near the queue area
outside the voting tent, in close proximity to eligible voters in line to vote, to take pictures of
eligible voters. According to Russell, the assigned Board agent said something to the effect of,
“we can’t see everything but we’re doing the best we can.” Russell testified that Rogers told the
Board agent that the media was visible to the Board agents because in at least one photo, a Board
agent was present in the photo outside of the voting tent. According to Russell, Rogers asked
that the Board agents more effectively police the no electioneering zone to keep the media out.
Russell testified that the assigned Board agent reiterated that the Board agents were doing the
best that they could.

According to Russell, at approximately 4:30 p.m. on March 25, a conference call was
conducted with the ARD. Present for the Employer was Kalis, Larkin, Rogers, and Russell.
Milner was present on behalf of the Petitioner. With respect to the media, Russell testified that
the ARD stated that the Board agents were doing the best they could to police the no
electioneering zone and would not agree to take any additional steps to do so. During this
conference call, Rogers reported it was going to put sides on the outside awning over the queue
area and to send a member of its Public Relations department to greet any media the Employer
became aware was on its property, to have the Public Relations department direct the media off
of its property. The ARD said that those proposals sounded reasonable but the Employer should
not construe her comments as the Board’s agreement that the Employer had permission to take
those steps, as such steps could potentially be considered objectionable conduct.

Employer witness Donaldson admitted that despite the Employer’s purported concern
about media presence during the first polling session on March 25", she did not contact the
Employer’s Public Relations team “to engage with those press members to ask them to leave the
property” as the Employer’s counsel represented the Employer would do the day before, on
March 24. Donaldson also admitted that no one informed her that Region 29 was going to police
the media present at the polls.

2. Board Law

“It is the Board’s province and duty to safeguard its electoral processes from conduct
which inhibits the free exercise of employee choice.” Boston Insulated Wire Co., 259 NLRB
1118 (1982). As “the Board is especially zealous in preventing intrusions upon the actual
conduct of its elections,” it accordingly prohibits electioneering ““at or near the polls.” Claussen
Baking Co., 134 NLRB 111, 112 (1964).

In some exceptional situations, it may be desirable for the Board agent, before the polls
open, to determine an area surrounding the polling place in which all electioneering is forbidden.
See Representation Casehandling Manual Sec. 11318 and 11326. The Board agent periodically
should check the voting area and booths for electioneering material, including defaced notices of
election. /d. The Board agent should advise the parties of the area, but should not undertake to
set up an area that cannot be policed. /d. In no event should the area be beyond the agent’s
view. Id. Boston Insulated Wire & Cable Co., 259 NLRB 1118 (1982).
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The Board does not, however, set aside elections based on electioneering ““at or near the
polls” regardless of the circumstances, as “it is unrealistic to expect parties or employees to
refrain totally from any and all types of electioneering in the vicinity of the polls.” Boston
Insulated Wire, 259 NLRB at 1118. In determining whether electioneering warrants an inference
that it interfered with employee’s free choice, the Board considers: (1) the nature and extent of
electioneering, (2) whether it was conducted by a party or employees, (3) whether the conduct
occurred in a designated no electioneering area, and (4) whether the conduct contravened
instructions of a Board agent. See id. at 1119; see also J. P. Mascaro & Sons, 345 NLRB 637,
638 (2005). In the event there is no designated no electioneering area, the Board will treat the
area “at or near the polls” as equivalent for the purposes of this standard. See Pearson Education,
Inc., 336 NLRB 979, 979-980 (2001) (citing Bally’s Park Place, Inc., 265 NLRB 703 (1982)).

Although the factors set forth in Boston Insulated Wire clearly contemplate that conduct
may be engaged in by a nonparty, the Board has also stated that in evaluating electioneering by
nonparties, the standard is “whether the conduct at issue so substantially impaired the
employees’ exercise of free choice as to require that the election be set aside.” Rheem Mfg. Co.,
309 NLRB 459, 463 (1992); Southeastern Mills, 227 NLRB 57, 58 (1976); see also
Hollingsworth Management Service, 342 NLRB 556, 558 (2004).

3. Recommendation

At the outset, I note that there is no evidence that any of the media present while the polls
were open during the morning sessions on March 25 and 30 engaged in any “electioneering” that
would be prohibited within the alleged “no-electioneering zone.” Rather, the evidence generally
reflects that during the first polling session on March 25, approximately three members of the
media were present, and, during the morning session on March 30, approximately one member
of the media was present, on the Employer’s JFKS8 property, apparently within the designated
“no-electioneering zone” based on the testimony of Employer witness Russell. According to the
employee testimony, the media present at the JFK8 property while the polls were open on the
mornings of March 25 and 30 were taking pictures, video, and interviewing eligible voters and
other employees near the outside of the voting tent located in the parking lot immediately in front
of the main entrance. However, there is no record evidence that the media was engaging in any
“electioneering” seeking to influence eligible voters to vote in any particular way.

Based on this record evidence, it appears disingenuous for the Employer, who is the only
entity with actual authority to enforce its own property rights to tell the media to leave its
property, to allege that Region 29 “failed to control” media presence “in and around the voting
area,” when Region 29’s responsibility, at most, was to police electioneering that occurred in a
no-electioneering zone while the polls were open. To the contrary, the evidence reflects that at
least as of the day before the election, on March 24, Employer counsel Larkin recognized that
Region 29 and the Employer were concerned about the media “film[ing] the polling area during
the election,” and because the media has ignored the Employer’s requests to leave its property in
the past, the Employer “plans to have members of its Public Relations team on site to engage
with those press members to ask them to leave the property.” On March 24, Larkin also told the
assigned Board agent and Milner that the Employer would “also let [the assigned Board agent]
know in real time” about any media filming the polling area during the election. Larkin’s March
24™ email communicated to the Petitioner and to the assigned Board agent that the Employer
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planned to handle the media presence “in and around the voting area,” rather than, through its
Objection 8, improperly shifting the responsibility and blame about the media presence on its
property onto Region 29.

Further, as noted above, there is no timely filed objection set forth in the Order Directing
Hearing on Objections alleging that any party, either the Employer, the Petitioner, or their
agents, “failed to control media presence in and around the voting area.” Thus, the appropriate
standard to evaluate the media presence during the polling sessions on the morning sessions on
March 25 and 30 is the Board’s standard in evaluating electioneering by nonparties “whether the
conduct at issue so substantially impaired the employees’ exercise of free choice as to require
that the election be set aside.” Rheem Mfg. Co., 309 NLRB 459, 463 (1992); Southeastern Mills,
227 NLRB 57, 58 (1976); see also Hollingsworth Management Service, 342 NLRB 556, 558
(2004).

The Employer failed to meet its burden to establish that the media presence during the
morning polling sessions on March 25 and 30 “so substantially impaired the employees’ exercise
of free choice as to require that the election be set aside.” Id. Despite the fact that Grajeda
suspected she was being photographed while she waited in line to vote, she remained in line, and
cast her ballot. Grajeda did not learn that she had been photographed until after she voted.
Likewise, Delancey and Asad testified they voluntarily spoke with the media and still voted in
the election afterwards. Similarly, employee witness Adina Goriva (Goriva) testified that she
voted on March 29 even though she had previously seen pictures of voters waiting in line while
the polls were open. Parent also testified he was not pleased about the media, but he remained in
line and voted.

In sum, the Employer did not present or proffer any employee witness that testified that
the media presence caused them to decline to vote in the election. Based on the foregoing and
the record as a whole, | recommend that Objection 8 be overruled, as the Employer failed to
meet its burden to establish that the media presence during the morning polling sessions on
March 25 and 30 “so substantially impaired the employees’ exercise of free choice as to require
that the election be set aside.” Id. To the contrary, the record reflects that the media presence
during the morning polling sessions on March 25 and 30 did not impair employees’ free choice,
as all of the employee witnesses who testified about the media presence on those dates
nevertheless exercised their free choice to vote in the election.

-50 -



Objection 9: Region 29 failed to protect the integrity and neutrality
of its procedures and created the impression of Board assistance or
support for the Petitioner when it allowed non-employee Petitioner
President Smalls to loiter around the polling location and within the
“no-electioneering zone” established by the Region on multiple
occasions during polling times, where he was able to observe who
participated in the election.

Objection 23: On March 25, Petitioner’s President Christian Smalls
posted to his social media accounts a video of himself standing outside
the voting area over 20 minutes after voting began and after he had
told certain employees that the Petitioner would know how they voted.
Employees viewing a video of the Petitioner’s President appearing to
stand outside the polling area while the polls were open reasonably
tended to coerce and intimidate voters and potential voters and lead
them to believe that the Petitioner and Mr. Smalls was or would
surveil them. Mr. Smalls’ social media post also reasonably tended to
create the impression with voters that the Board supported Petitioner
in the election, as it failed to properly police and/or took no actions to
remove him from the “no-electioneering zone” established by the
Board.

Objection 24: The Petitioner engaged a camera/documentary crew
that maintained a consistent presence in the polling place. Despite
being directed to leave the area by the Employer in front of the Board
Agent and Petitioner President Smalls, the crew returned several
times and filmed employees in line waiting to vote, and employees
entering and exiting the voting tent. These actions reasonably tended
to coerce and intimidate voters and potential voters and lead them to
believe that Mr. Smalls and the Petitioner would know if or how they
voted, and created the impression of surveillance.

Objection 25: Petitioner’s officials, agents, and supporters, including
but not limited to non-employee Petitioner President Smalls and non-
employee Gerald Bryson, engaged in objectionable conduct, including
loitering in the “no-electioneering zone” established by the Board
and/or within view of the polling area while polls were open, creating
the impression among employees that the Petitioner was surveilling
the polling area, and otherwise engaging in electioneering. This
conduct reasonably tended to coerce and intimidate voters and
potential voters.
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1. Record Evidence

a. Smalls Was Present at Pre-Election Conference prior to
First Polling Session on March 25 and Was Observed in
JFKS8 Parking Lot during First Polling Session on
March 25

It is undisputed that Smalls was present at the Employer’s JFKS8 property at the pre-
election conference that occurred inside and outside the voting tent prior to the opening of the
polls scheduled at 8:00 a.m. on Friday, March 25 and was also present after the first polling
session closed on March 25, at approximately 2:45 p.m.

As noted above at Objection 6, Russell testified that between 7:30 a.m. and 8:00 a.m. on
March 25, Russell stepped away from the pre-election conference and introduced herself to a
person who identified himself as a documentary filmmaker making a documentary about Smalls.
Russell testified she saw Smalls speaking to the camera person after she confronted him and
asked that he stand to the side while Russell called the Employer’s Public Relations Department
team member V. Gross to speak with this media person pursuant to Russell’s request.

At approximately 8:21 a.m. on March 25, Smalls tweeted from his personal Twitter
account, “Day 1 @amazonlabor Vote Yes!!,” with a video including the caption, “Let’s go JFK8
Vote Yes.” Smalls’ personal tweet was retweeted by Petitioner’s Twitter account soon
thereafter. The tweeted video shows Smalls standing outside of the voting tent at an unspecified
time before 8:21 a.m., with no voters waiting in line to vote, entering the tent, or exiting the tent.
Since there were no voters shown in Smalls’ picture posted at 8:21 a.m., the Employer has not
established that the picture was taken while the first polling session was open on March 25.
Further, the Employer did not present or proffer any witness to testify that seeing Smalls’ social
media post had any effect on eligible voters exercising their free choice in the election.

Employee witness Karen Martinez (K. Martinez) testified that between around 9:30 and
10:00 a.m. on Friday, March 25, she waited in line outside the voting tent for approximately 30
to 45 minutes. Between around 9:45 and 10:00 a.m., for a total of around two to three minutes,
K. Martinez saw Smalls approximately 15 to 20 feet away from the entrance to the tent. K.
Martinez testified that Smalls was wearing a Yankees cap with a red ALU shirt. This testimony
was corroborated by a video Smalls posted on Twitter on the same day K. Martinez testified she
saw Smalls. K. Martinez testified that she did not see the video before her testimony.!” K.
Martinez testified that she did not speak with Smalls and that he was standing outside of the tent
on his own, not doing anything. Despite seeing Smalls while K. Martinez was in line to vote on
March 25, K. Martinez voted. K. Martinez testified that seeing Smalls “actually didn’t bother me
at all” and did not tell anyone that she saw Smalls while she was waiting to vote.

Employee witness Villalongo testified that she went outside the main entrance of the
JFKS building during her regular break around 10:00 a.m. on March 25 and for approximately
five or six minutes while she was walking to her car, she saw five individuals she believed to be

171 noted on the record that I admitted this video to corroborate K. Martinez’ testimony, as K. Martinez admitted
that the video did not depict where or how she observed Smalls on March 25.
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affiliated with Petitioner at the main entrance, including T. Martinez, Smalls, Flowers, Daniels,
and Anthony.!® Villalongo testified she was about 25 feet away from this group when she saw
them and could not hear what they were saying. Based on Villalongo’s testimony, the group of
five individuals Villalongo believed to be affiliated with Petitioner were about 25 feet from the
voting tent and outside of a no electioneering zone. Villalongo did not speak to the group, nor
did the group speak to Villalongo. Villalongo did not know if the group was planning to vote at
that time. As noted with respect to other portions of Villalongo’s testimony, I do not find
Villalongo to be a credible witness based on her overall demeanor, including her lack of detail
about this alleged incident, and thus do not credit Villalongo’s testimony about allegedly seeing
these five individuals around 10:00 a.m. on March 25 at the main entrance of the JFK8
building. "’

Employee witness Jean Kanzler (Kanzler)?° testified that before around 11:00 a.m. during
the first polling session on March 25, she left to vote, and waited for a total of approximately
11.5 minutes. While Kanzler was waiting in line to vote, she saw Petitioner President Smalls
“next to a man with a camera,” “closer to the entrance of the tent” “on the left-hand side.”
Kanzler observed Smalls at this location for around five minutes, until she got inside the voting
tent, talking to the cameraman, but he did not talk to her nor could she hear what he was saying.
Kanzler testified that when Smalls was not talking to the cameraman he was looking at the
eligible voters waiting in line to vote.

According to Kanzler, the cameraman next to Smalls was “taking our picture” about 20
feet away from her. Kanzler did not know whether the cameraman was recording. The closest
that Kanzler estimated she was next to Smalls was approximately five feet away as she was
approximately five feet from the entrance of the voting tent. Kanzler estimated there were
approximately 200 eligible voters in line to vote at the time she saw Smalls. Kanzler testified
she did not see any voters leave the line while they were waiting to vote.

Kanzler did not see anyone from the Employer’s Public Relations or loss prevention
departments approach the media or Smalls. Despite seeing Smalls while she was in line to vote,
Kanzler cast her ballot. I do not credit Kanzler’s testimony regarding seeing Smalls with a
cameraman around 11:00 a.m. on March 25, as it was often nonresponsive and lacked
consistency and specificity, as Kanzler was unable to describe what Smalls was wearing or what
the “cameraman” looked like during the five minutes she testified seeing them. Further, when
Kanzler marked the area she saw Smalls, the area depicted was behind the voting tent rather than
near the entrance of the voting tent as she testified, which would be outside a no electioneering
zone, showing a lack of reliability. Additionally, I note that Kanzler’s demeanor displayed
disrespect to the hearing officer, as she rolled her eyes and became frustrated each time it
became necessary for the hearing officer to instruct her to elicit responsive testimony.

13 T note that T. Martinez, Flowers, and Anthony are Petitioner supporters and are not stipulated agents of Petitioner
under Section 2(13) of the Act.

19 Because I discredit Villalongo’s testimony that she observed T. Martinez, Smalls, Flowers, Daniels, and Anthony
about 10:00 a.m. on March 25, outside the main entrance, I disregard this testimony to support Objection 25 or any
other objection before me, as set forth in the Order Directing Hearing on Objections.

20 Kanzler is incorrectly spelled in the transcripts as “Cancellor.”
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Employer witness Troy testified that at around 11:00 a.m. on March 25, he and V. Gross
observed a media person bent over the passenger side of a vehicle, and asked the media person to
leave the Employer’s property. The vehicle was located on the Employer’s property, next to a
weather shelter located across from the parking garage and employee pick-up and drop-off area.
Troy testified he observed Petitioner President Smalls and former employee Gerald Bryson
(Bryson) inside of the vehicle. Troy asked the media person once again to leave the Employer’s
property and go to a public space.

Employee witness Kevin Chu (Chu) testified that he saw Petitioner President Smalls in
the parking lot between around 11:05 am to 11:10 am on Friday, March 25. Chu testified that
Smalls was “not near” or “in immediate proximity” of the voting tent and he had no idea whether
Smalls could see anyone going to vote. According to Chu, while he was facing the front
entrance of the JFK8 building, behind where the voting tent was located, Chu saw Smalls at the
left corner of the building. Chu acknowledged that he did not know if Smalls saw him and did
not think that Smalls was attempting to watch him.

Employee witness Taheera Aluqdah (Alugdah) testified that between around 2:30 and
3:00 p.m. on March 25, at the end of her break from 2:00 to 2:30 p.m., she saw Smalls parked in
a “four door, black truck,” like a “black Yukon or Suburban” parked in the fire zone outside of
the Employer’s JFK8 building, near the windows of the main employee break room. Aluqdah
saw a male in the passenger side of the vehicle, appearing to be filming and having a
conversation with Smalls, with his back towards the passenger door. Alugdah did not see Smalls
exit his vehicle. Alugdah did not remember a voting line outside at the time she saw Smalls in
the vehicle between around 2:30 to 3:00 p.m. on March 25. Despite seeing Smalls in the parking
lot on March 25, Alugdah cast her ballot on March 28.

Alugdah testified she observed Smalls in his vehicle approximately less than 1,000 feet
from the entrance to the voting tent for around five minutes and then he pulled off and circled the
JFKS building. Based on Alugdah’s testimony that Smalls was in his vehicle approximately
1,000 feet away from the entrance of the voting tent, Smalls was not within a no electioneering
zone when Alugdah saw him. However, when Alugdah was asked to mark the area she observed
Smalls in his vehicle on a Google Earth picture of the JFK8 building, she placed Smalls inside an
area that was blocked off by orange barriers, appearing to be inside the voting line. I do not
credit Aluqdah’s testimony regarding Smalls’ presence at the JFK8 building around 2:30 p.m. to
3:00 p.m. on March 25 due to this inconsistency between Alugdah’s testimony and her own
depiction of where the voting tent, Smalls, and the voting line were located on the picture of the
JFKS building, showing a lack of reliability.

To the extent that the Employer is relying on Kanzler’s, Alugdah’s, Russell’s, and Troy’s
testimony to support Objection 24, alleging that “Petitioner engaged a camera/documentary
crew,” I note that neither Kanzler, Alugdah, Russell, Troy, nor any other 