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= CERTIFICATE AS TO PARTIES, RULINGS AND RELATED CASES

=l Parties and Amici Appearing Below
=¥ The parties and amici who appeared before the United States Court of
Military Commission Review were:

*9=1. Abd Al-Rahim Hussein Al-Nashiri, Petitioner
=92, United States of America, Respondent

==-11. Parties and Amici Appearing in this Court

1. Abd Al-Rahim Hussein Al-Nashiri, Petitioner
2. United States of America, Respondent
<7l Rulings under Review

*@&=The Court of Military Commission Review issued an order, in effect,
dismissing a petition seeking the relief now sought in this Court as moot. A238-
A243. COL Lanny Acosta, USA, issued two orders relevant to the relief now
sought. A227-A237.

ErIV. Related Cases

=&=This case has not previously been filed with this court or any other court.
Petitioner has a habeas petition in the United States District Court for the District
of Columbia, Case No. 08-1207.

=¥ Dated: October 15, 2021
w&=By: /s/ Michel Paradis

“&=Counsel for Petitioner

i

FEPHEEREFOREBINSIESRN

UNCLASSIFIED//FOR PUBLIC RELEASE



USCA Case #21-1208 UNSCABSREDIEQR PUBLIC REUEASES/2021  Page 3 of 74

“FOP-SEERETFHORESNNOTFORN
*“SrTABLE OF CONTENTS
W TABLE OF AUTHORITIES ..coucmnsussvissssssimsnsis e aisimsssasamion iv
P GLOSSARY OF TERMS .icommsmimssiomsisinsss s s rsss s ssas s ix
PP INTRODUCTEION wesanssssninssuorsassasssinmsssmnssmoissmsssmusimmismsasmmmsvssmssisses 1
PEIPTURISDICTION . ..ovscousssrnscasenssussnsnsanssossssnssssssssssnssassesnsxssasnsssersessassorssassssaspassnsorss 6
o LD ST i S L L Ut S 6
CERRISSUE PRESENTED........oioteieectieeeietieeiaeeeseassasssesesaessessssassssnesesasssesassensssanss 6
S TATEMENT OF FALTS susiusussiivissssossssvsssvs oot aiivisasmie 7
“=mA. Petitioner’s Initial Seizure and Confinement........c.ccccovererrrerecerrenennann 7
«rB. Military Commission Proceedings. ......couvueerrvcecsssasssssssarsssosssrssssnsassasass 30
= C. Proceedings Giving Rise t0 this ACtiON .......cocevvrvereevervarrsesenenrereennans 33
FF"REASONS FOR GRANTING THE WRIT .....ccooeireeernectcinreeesseceenesansseneens 39

¥=rl. ITIS CLEAR AND INDISPUTABLE THAT EVIDENCE OBTAINED
BY TORTURE IS INADMISSIBLE AT ALL PHASES OF A MILITARY
COMMISSION PROSECUTION. ......ooeiieieieiecsesenesesessescsseass s sasesnasesassos 39

TErA. Section 948r’s prohibition on the use of evidence obtained by torture is
CBIBOTIOA .« covcnusvimmravmonnvinionsissomsnsns svymesmsus SRS SO RS S PSSR % 39

“=B. The use of evidence obtained by torture in any judicial proceeding
violates a jus cogens prohibition of international law............ccecveerevrerreerinerennns 44
= C. Permitting evidence obtained by torture to be admitted at any stage of a
military commission prosecution offends long-settled principles of due
TRRIRERN] bbb inmmmssins i S e e et 48

w=ril. ONLY ACTION FROM THIS COURT CAN PREVENT THE
MILITARY COMMISSION SYSTEM FROM CONTINUING TO VIOLATE

THE PROHIBHTON ON TORTURE o 23
= A. The violation of the torture prohibition uniquely and pervasively
undermines the integrity of the proceedings below.........ccceovevervveerenccrraenennen 33
TB. Petitioner will have no meaningful remedy in any post-trial appeal if
evidence obtained by torture is USed €X PaIte.....iccummirssssesssnssesssnnassosssonsrasasarse 55
«rC. Respondent s policy and practice of using statements obtamed by
torture remains in place and ripe for resolution. .........ccocecevverevioerersncerecnennnes 56

i
FOP-RPERFPFHORECNNOFORN

UNCLASSIFIED//FOR PUBLIC RELEASE



USCA Case #21-1208 UNSCABSREDIEQR PUBLIC REUEASES/2021  Page 4 of 74

“FPOP-SECRET/OREONNOTFORN

=rll. THIS COURT’S INTERVENTION IS NECESSARY TO PREVENT

TORTURE FROM POISONING THE JUSTICE SYSTEM. ........cevevemrevvernsennee 61
O NI IO o 5040 SR AR L R S 63
G CERTIFICATE OF SERVICE ..ccoooovovooeeeeeeseeeeessssssesenmsesssssssessssssssesssssnses 64

iii
TOPSFCRETHORCONNOFORN

UNCLASSIFIED//FOR PUBLIC RELEASE



USCA Case #21-1208 UNSCABSREDIEQR PUBLIC REUEASES/2021  Page 5 of 74

TOPSECRETTORCONTROTORN
TOYTABLE OF AUTHORITIES

=& A uthorities upon which Petitioner chiefly relies are marked with an asterisk.
Cases
A v Secretary,

F2005] UKL Tlicussuisiiosomsovosssssmsnsisvesssivssmesiemsseseniasaiiassssessiossensssaiisiuimmerss 47
Abbott Labs v. Gardner,

BV ULE 130 CIIBTY .covvusmsnsuon sunsnsmssonsuamsomsnsssas ssomamsmmm s ity san nbmmEs B RS SRR 60
Almendarez-Torres v. United States,

523 U.S. 224 (1998).comrrvvemmeeeeseeeseseesssmmsssesssesssssssssssasssssssmasssssssosssssssssssssssessans 42
Andrus v. Glover Const.,

A6 TS, GOB (1980) .ccsimuiunssmssins ook b soeorsissssins 41
Atlantic States Legal Foundation v. EPA,

325 F.30 281 [D.C. OI0: 20D3 Jvisvssvcisivssnuinssvissesosassnissimsvmsmessoseisiornisessnssvsiionsss 60
Bond v. United States,

ST2 VLS. 844 (2014)....cccrivinseressercorssrersnsasssnssssssanersassasensonsorsassssansussennsonsssnssnsssas 45
*Brown v. Mississippi,

o B L L i ————————— 49, 50, 52
Cabrera Garcia v. Mexico, '

Series C, No. 220 (JACHHR, Nov: 26; 2010} isicuessivssimimssimsomirsinissrsssassse 48
CFTC v. Nahas,

738 F.2d 487 (D.C. CiI. 1984).....ueeceecreeeeceecienseenreeseessssseserassessssesssessesssessnssanenns 44
Chambers v. Florida,

309 TLS. Z2T{IA0). iviniivitinimniimeiiiiiossamsimprioii i SRRy 52
Cheney v. United States District Court,

542 T18. 367 T2 ) isunvssussissassnins srvimmssasssioi i maesesmoess o i sroresasaiisoniansstinan 39, 61
Colonial Times v. Gasch,

09 E2d. 517 THE UIE A9TD Yo ciinvvsminmssimnisasenmsisssasssassiisssismmissramsso 62
Comm. of U.S. Citizens Living in Nicaragua v. Reagan,

859 F.2d 929 (D.C. Cir. 1988)....ccuicereirrecerrerernrsesnssessssiesessesessessssssssssessssassassasses 46
Fletcher v. United States,

295 B2 179 (LTIt 1981 Yisasisinivimmionnisrmsiis s nasvonsss o isniss sies 51
Friends of the Earth v. Laidlaw Environmental Services,

L o e b L eme—— 58

iv
“FOP-IPERETHORESNNOTFORN

UNCLASSIFIED//FOR PUBLIC RELEASE



USCA Case #21-1208 UNSCABSREDIEQR PUBLIC REUEASES/2021  Page 6 of 74

“FOPSTEERETORCONNOTFORN

Gilliam v. Sealey,

932 B30 21BN Ol 20T rormsemsmismmremnsvssssassmysnvavsssussssvssssonssssmssemmamin 51
In re Al Baluchi,

L S L DR B 1 T T m— 53
In re Al Nashiri,

921 F.3d: 228 (D0, 01 0L Jowscivosammmmmsonesssucsvensamsommsvmivarsiassssisssorsmisensnsors 30,52
In re Center for Auto Safety,

193 F.2d 1346 {D.C. Cit, 19BE)....nsvenccconsssasuresmamnesssnnsonssrssnsnsosmnensesssssivmmusnsen 58,59
In re Clinton,

913 Faa. 106 105 Cin U8 ) osirvmonmomnasirms it s o i s s s i 53
*In re Papandreou,

B e O O T— 62
Kagiu v. Albania,

Nos: 33192/07 & 3319407 (BCtHR:, Jun, 23, 2013 ).mseesnsmsrmsmvesescas 47
Kowal v. MCI,

JG 30 121 (DL U198 ) s stnsmomsmmnn et sumoismssmmmmomsies 59
Lake Carriers v. MacMullan,

L L i 59
Lego v. Twomey,

Q04 TSi AT T LIFTLY iscovisvvisimmisusssnssisssssonmsesiusises iass s i e i ewosssiis 50
LRM v. Kastenberg,

T2 M., FOG L AAE 2013} 0 cccvssnermmeasssxarsmmnsssrsssssassonsrsesssmssssransronsaossnnsssens 53,62
Lyons v. Oklahoma,

322 TI.8. 596 (VA< cinaivsus sioisusimsmianss iass s R b i s o R ma RS S et 50
Martin del Campo Dodd v. Mexico,

Opinion No. 9/2005) (UNWGAD, May 25, 2005)......c.ccccererreereerereeseeresnersarsanes 48
Mesquite v. Aladdin’s Castle,

455 LIS 2BI {198 ecisssississiasissavesviissansissmussvsnsssmisessasmusssenins ssisesmmbssabssssimsns 57
Mincey v. Arizona,

37 TLS, 3RS C1OTRY . nsinnmsrs o i i N i 51
Mohammed v. Obama,

F04 E. Subp. 20 1 (DG 2009) 0 o e s 45
Murray v. Schooner Charming Betsy,

2 ICriNCh O {1803) civssmusinssmsamssmeinsasommsvinsiosivass sosaommessonsssssmamisvasven e uves 48

v
FPOP-SEERETHOREONNOTFORN

UNCLASSIFIED//FOR PUBLIC RELEASE



USCA Case #21-1208 UNSCABSREDIEQR PUBLIC REUEASES/2021  Page 7 of 74

“TOT-SECRETTORCONNOTORN

Nardone v. United States,

0B 118, 338 (193D iinnmnnammmiaimisas i s s s sini 51
Othman v. United Kingdom,

App: No..BI3909 (ECtHR, Jati. 17, 2012)....cuusmsaimumssmssissasmmmsnisnses 47
Payne Enters. v. United States,

837 F.2d 486 (D.C. Cir. 1988)....c.cocvirrrremenreressissansinesnsosessusnsarsessassenss 38, 58, 61
Princz v. Fed. Republic of Germany,

2O FSQTIOOADC I 1098). . inmunmnsiisiimmmsiiiaioms s i s 47
*Rochin v. California,

K B e L T 48, 51
Russello v. United States,

HOA LS. LB TLIBE S iveiovionmsmmssisumnsrrmmasrivesssoiiesss e sy s sass s vk s st 43
Sierra Clubv. EP.A.,

3ISEIA3ITA. 3B (DC. O DO oisionnsomsons snisiisomssimhosmsnainshamsitsnsmesnianed 42
Silverthorne Lumber v. United States,

B R P 50
Sosa v. Alvarez—Machain,

A2 U8 D92 (200R ) icunmssswniivavirineas svmssinsss s svasssis s sstssaysns srmmmasimisesssmaainmesves 41
United States v. Ali,

718 F.3d 920D, Gt 2013 )irssesvsnssorsmrsasssnommsssssasnsassnssrasenssrensanssussmassnrsasanarsanss 44
United States v. Fernandez,

913 Fi2d TA8 (At C1b: 1990) ....covcmmsrepsmmssonsssnmmminsssesromnmsssnmssmnsnossrmmnsmsramsmsssmssnass 55
United States v. Fokker Services,

BI8 E.38 7330, C18: 20160 sscuicoviinsinsiunsosivonioms s i v sonaassss s sssions 44
United States v. McSurely,

13 F28 L1 AN LM JIT DN sivoesarvssmmisicissmmotmisionst oo s annsssssshmsics 51
United States v. W.T. Grant,

345 ULS. 632 (1953).eccueeeireierereireeceneerieanssesssssessesssesessnesassnesassasssans NS 58
United States v. Walls,

ZOF 30 1323 (DIC: Tt YOO unuisssmssimmsvissstoasa s ysr eooiaesa v i v isessonsn 48
Utz v. Cullinane,

520 B 2d 467 (D .C. T10: 1975 scinsvisssvsssonsssvorsnuisossisssssisosossssmasvrsss svasimpissonss 59
Zicherman v. Korean Air Lines,

SO LIS, ZLT LLDDG Y. cminnssmomvsnsntnssimmms s s s e ER S SISO E A SR S AR 45

vi
“FOP-SEERETHYOREGNNOTFORN

UNCLASSIFIED//FOR PUBLIC RELEASE



USCA Case #21-1208 UNSCABSREDIEQR PUBLIC REUEASES/2021  Page 8 of 74

POP-SECRETHORCONNOTORN

U.S. Code

0 Q BB 50 O ———— 1-2, 4, 6, 34-35, 39-45, 48, 52-54, 56, 60, 62
FO LSO § DAIMUiavvuissomassvomuosvsnsosivmssisnnsssssuississssessvus sisessssmsvsonsonss aiesessosssssssacsns 42-43
LOLLSC 8 DABDAE . conivumnsmssvsmmvnmmeniserresersnssmass sommassessas mesmessussssmaavssissmmsorsss 31-32
FO TS0 § TR ccrsssrmmavemnsennvavonsessonsonsmsmianvsiss o ssnessimssvesavissns st ssssvmmmvo sy 6
28 LLSUC.Q 1851 cicvisusscimmmscssiveonuvonnssiminsusniomestsss s isainssosih s s s assiavswss 6
Legislative Materials

H.R. RBP. 1 098081 ..o ccmisiinssnsmmsmssusssssiss it s s s s sovsisosias s viois sesuieoisnd 45

Senate Armed Services Committee, Hearing to Receive Testimony
on Legal Issues Regarding Military Commissions and The Trial
of Detainees for Violations of the Law of War, S. Hrg. 111-190
L A 1 T ———— 52

United Nations Convention Against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment, Dec. 10, 1984,

U TS R 6 NN PSSt RS S RS M 1, 40, 45
Rules
MOCRE 104 ..u s ueteeeeeeseeresesesesssssesesssssssssssssesesessassensssssasssssssessssassssessssesessssssssesesssses 50
R R B i i i e T i e 54
RACTRIE ISR ... ccciosiiammiosisisSonss imCansssssninmn tosbuis usitsssisb s ainssmvns b e iaon 31-32
vii
PEP-IPERPTHONEENNEPORN

UNCLASSIFIED//FOR PUBLIC RELEASE



USCA Case #21-1208 UNSeARRMIEDGPQRFPUBLIC REHEABES/2021  Page 9 of 74
“PEOP-SEERFPYORESNNEOTFERN
Miscellaneous
Carol Rosenberg, The 9/11 Trial: Why Is It Taking So long?,

N.Y. Titmnes (APr. 1T; 2020 vt asmsvs 62
Ped. R Bvat. 108 issmmisvadai s (i samsas 50
Military Commissions Act of 2006, 120 Stat. 2600.........cccerveerrererenrecrernrcaserseraenis 45
Report of the Special Rapporteur on Torture and Other Cruel,

Inhuman or Degrading Treatment or Punishment,

UN Doc: A/HRCRSI60 (ADr. 10, 2014)....c0summmmsimsmsmmmmarmssrmsmmmonnsysssors 46
Restatement (Third) of Foreign Relations.........c.cccccnccnicsnrsnssarssssssissrssnsonsossessassone 46
Sacha Pfeiffer, 4 Legacy of Torture is Preventing Trials at

Guantanamo, NPR (NOV. 15, 2019) .....coveeeieeiereccrncnesiaeseerrereseesssesssessessnsssee 62
Wright & Miller, 21A Fed. Prac. & Proc. Evid. (2d ed.)....ccccvuvccvrvcininicnrccenans 50

viii
POP-SPEERETHORECONNOTPORN

UNCLASSIFIED//FOR PUBLIC RELEASE



USCA Case #21-1208 UNIASSHIEDYA0RPUBLICREL.BABE/2021  Page 10 of 74

TOPSEERETHORECONNOTORN
Sy GLOSSARY OF TERMS
MNP MCR s United States Court of Military Commission Review
RUTMUEA. .. crevssrvinesassummssavasve Military Commissions Act, Pub. L. No. 111-84 (2009)
TP MCRE o U.S. Dep’t of Def., Manual for Military Commissions,
Part 3, Military Commission Rules of Evidence (2017)

BETRMEC cvinvsnviisimioi U.S. Dep’t of Def., Manual for Military Commissions,
Part 2, Rules for Military Commissions (2017)

R ING cosaniminsmrosnmmmis U.S. Dep’t of Def., Regulation for Trial by
Military Commission (2011)

T UEN s o s kos et Uniform Code of Military Justice
g v <z g 110 O TR RPN United States Navy
WEELISAR iR e I e United States Air Force
BEEUSA ..o crrceerrerersncnsrseresassns e senesensesarsessssssnnessssesassssnasasanens United States Army
G m 2 L L I —— United States Marine Corps

ix

UNCLASSIFIED//FOR PUBLIC RELEASE



USCA Case #21-1208 UNQIASSHIIEDYAORPUBLICREL.BEABE/2021  Page 11 of 74

“TOT-SECRETTORCONNOTORN
w==INTRODUCTION

W Petitioner was charged before a military commission on capital
terrorism charges in 2008. Those proceedings remain ongoing, though no trial date
has yet been set. For the six years preceding his being charged, Respondent held
Petitioner incommunicado in various “black sites” that were operated by the CIA
and subjected him to a protracted campaign of “‘extreme physical, psychological,
and sexual torture” for the purpose of obtaining statements from him during
uncounseled interrogations. A221. The last of these uncounseled interrogations
was conducted from January 31, 2007, through February 2, 2007. For the purposes
of this litigation, Respondent stipulates that its abuse of Petitioner met the legal
definition of torture as well as cruel, inhuman, or degrading treatment. This
stipulation is supported by any review of the record.

" Under 10 U.S.C. § 948r(a), any statements obtained by such methods
are inadmissible as evidence “in a military commission ..., except against a person
accused of torture or such treatment as evidence that the statement was made.”
Section 948r(a)’s language closely tracks the prohibition contained in Article 15 of
the Torture Convention, which is universally interpreted to also forbid the use of
evidence obtained by torture for any reason other than proving torture.
Nevertheless, the military commission prosecutors in Petitioner’s case, and COL

Lanny Acosta, USA, the military commission judge Respondent assigned to

1
TFOP-SEERETYORECONNOTORN

UNCLASSIFIED//FOR PUBLIC RELEASE



USCA Case #21-1208 UNQIASSHIIEDYAORPUBLICREL.BABE/2021  Page 12 of 74

“TOP-SECRET7ORCONNOTORN

preside over Petitioner’s case, have concluded that such statements are admissible
as evidence without limitation on any question decided by the military commission
judge alone.

=& Petitioner became aware of Respondent’s policy and practice of treating
evidence barred by § 948r(a) as generally admissible for the purpose of deciding
what has been variously described as “interlocutory” or “preliminary” questions by
chance. In May 2021, Respondent included six sentences of argument in a
classified pleading relating to discovery, which characterized the factual content of
statements obtained from Petitioner while he was being held in the CIA’s black
sites. Respondent then included summarized versions of those statements as
exhibits in support of its pleading.

*&When Petitioner moved to strike these six sentences, Respondent
stipulated that all of these statements would fall under the prohibition of § 948r if
offered as evidence at Petitioner’s ultimate trial. But Respondent argued that such
statements were admissible for the purpose of resolving any interlocutory question
without limitation. And it further suggested that its use of such evidence had been
long accepted to the point of routine in ex parte discovery litigation.

¥COL Acosta agreed with Respondent and ruled that “the prohibition on
statements obtained by torture contained in 10 U.S.C. § 948r(a) applies to the

admission of those statements into evidence at trial.” A231-A232. As a

2
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consequence, he held “10 U.S.C. § 948r(a) does not bar the Commission from
considering the statements referenced ... on relevant interlocutory issues.” Ibid.

*8=Petitioner filed a writ of mandamus in the Court of Military
Commission Review (“CMCR?”), seeking both the vacatur of COL Acosta’s order
and the reconsideration of any military commission ruling where Respondent had
offered ex parte pleadings or arguments that relied upon evidence obtained by
torture. The CMCR issued an order to show cause. But rather than respond on the
merits, Respondent moved COL Acosta to voluntarily withdraw without prejudice
its reliance on the six sentences and two exhibits that had brought its policy to
light. Respondent was clear that this voluntary withdrawal did not reflect a change
in its legal position or litigation policy and it sought neither the vacatur of COL
Acosta’s order, nor a ruling that such evidence was inadmissible. Instead,
Respondent’s stated purpose was its desire to moot the petition in the CMCR.

=#=COL Acosta granted Respondent’s motion and, in lieu of filing a merits
response in the CMCR, Respondent moved to dismiss the petition below as moot.
In an order that is difficult to parse and is entitled “Order Dismissing Petition,” the
CMCR effectively granted Respondent’s motion, writing that COL Acosta’s
“reconsideration and respondent’s withdrawal of the contested language renders
the matter moot.” A242. The CMCR then held that any further review of

Respondent’s policy and practice of using evidence obtained by torture was “not

3
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ripe.” Ibid. And it denied any relief affecting the military commission’s previous
ex parte rulings on the ground that Petitioner had not shown that COL Acosta had,
in fact, relied upon such evidence in making those rulings. /bid. This was despite
Respondent’s never disputing its regular use of such evidence in ex parte litigation.

¥ Petitioner does not come to this Court lightly. He is fully aware that
mandamus is a “drastic” remedy reserved for extraordinary circumstances. But the
United States Government’s use of torture to win a capital conviction is
extraordinary by any standard. And the military commission system has left no
alternative but this Court’s intervention to ensure Respondent’s compliance with
Congressional and international law.

=f==Petitioner’s entitlement to relief is clear and indisputable because the
use of torture and its fruits in any judicial proceeding is categorically prohibited by
statute, under the Constitution, and as a jus cogens norm of international law.
Respondent’s stated policy of treating these prohibitions as inapplicable to nearly
all phases of military commission litigation, except the narrow confines of the trial
itself, violates the plain meaning of § 948r, contravenes centuries of clear and
unambiguous case law, and subverts a judicial guarantee that is recognized without
qualification as indispensable by every civilized justice system.

& Petitioner has no other means to enforce this prohibition because neither

military commission prosecutors nor the military commission judge believes such

4
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a prohibition exists. It was only by chance that Petitioner recently learned of
Respondent’s practice of usiﬁg evidence obtained by torture. The extent of its
actual use is necessarily unknown to Petitioner because the vast majority of
discovery litigation is ex parte and therefore shielded from the rigors of adversarial
scrutiny. But the fact that Respondent would rather manufacture a specious
mootness argument than hazard a ruling on the merits of its practice highlights why
prompt action from this Court is-the only way to prevent the military commission
system from playing fast and loose with a principle as legally and morally
fundamental to the rule of law as the prohibition on torture.

i Finally, the writ is appropriate under the circumstances of this case for
two equally compelling reasons. First, the question of when, if ever, Respondent
may use evidence obtained by torture to obtain a military commission conviction is
pervasively significant. Deciding the question presented now, with the benefit of
an undisputed record and a merits decision on a pure question of law below, will
enable this Court to correct an error that threatens to poison every conviction the
military commissions may ultimately yield. Second, mandamus is uniquely
appropriate to prevent the legal system from being implicated in a jus cogens
violation of international law. If mandamus is ever appropriate, it is to prevent

errant military commission personnel from making the United States a rogue state.

5
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= JURISDICTION
wr This Court has exclusive supervisory jurisdiction over the military
commissions system pursuant 10 U.S.C. § 950g. This Court has jurisdiction to
issue all writs necessary and appropriate in aid of that jurisdiction pursuant to 28
US.C. § 1651.

wRELIEF SOUGHT

w@@=Petitioner asks this Court to issue a writ of mandamus and prohibition:
1) enjoining Respondent and its agents from offering the fruits of the use of torture
or cruel, inhuman, or degrading treatment in violation of 10 U.S.C. § 948r as
evidence in any military commission proceeding, 2) enjoining the military
commission judge from considering such evidence, and 3) vacating all orders
predicated upon pleadings or arguments that have offered such evidence.

*&»[SSUE PRESENTED

¥ Are statements obtained by torture admissible in a military commission
for the purpose of litigating questions decided by a military commission judge

alone?
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w@PSTATEMENT OF FACTS

=7 A. Petitioner’s Initial Seizure and Confinement
&= Petitioner, Abd Al-Rahim Al Nashiri, is a citizen of Saudi Arabia. Born
into a lower-class Yemeni family, little of his early life is known. Petitioner
demonstrated evidence of mental disability throughout his youth. According to his
school records, he routinely repeated grades and ultimately did not graduate from
high school until the age of twenty-five. Al. In October 2002, Petitioner was
seized in the United Arab Emirates and thereafter taken into the custody of the CIA
as the second prisoner in its newly formed Rendition, Detention, and Interrogation
(“RDI”) Program. A193. The objective of the RDI Program was to “induce learned
helplessness” in the captives on “the theory that the detainees might become
passive and depressed in response to adverse or uncontrollable events, and would
thus cooperate and provide information.” A192. Experimental psychologist Dr.
Martin Sgligman introduced this concept in the 1960s, after conducting
experiments in which he subjected dogs to random electric shocks. Dogs that could
not control or influence their suffering in any way “learned” to become helpless,

collapsing into passivity.
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+FSHOERES [n pursuit of the CIA’s objective to “induce learned
helplessness” in Petitioner, he was taken to ||| i» T (code-
named Detention Site COBALT in the SSCI Report). A193-A194. This would be
the first of over half a dozen secret black sites around the world where Petitioner
would be disappeared and tortured. A197. While “[v]irtually no documentation of
[Petitioner’s] time at COBALT exists[,] [c]ertain facts can be ascertained from
then-prevailing standard operating procedures.” In re Al Nashiri, 835 F.3d 110,
141 (D.C. Cir. 2016) (Tatel, J., dissenting). Alternately described as a “dungeon”
and as a “kennel” where detainees acted like cowering dogs, “COBALT operated
in total darkness é.nd the guard staff wore headlamps.” Ibid.. “Detainees were
subjected to loud continuous noise, isolation, and dietary manipulation” on the
“alternating schedule of one meal on one day and two meals the next day. They
were kept naked, shackled to the wall, and given buckets for their waste.” Ibid..
Sleep deprivation of detainees was achieved by shackling their wrists “to a bar on
the ceiling, forcing them to stand with their arms above their heads.” /bid.. In a rare
instance of record-keeping, “[o]n one occasion, [Petitioner] was forced to keep his

hands on the wall and not given food for three days.” Ibid..
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(TSHOCRPAfter an unidentified number of days at [} Petitioner
was rendered to [l (code-named Detention Site GREEN) in November
2002. A194. Documents publicly released through civil litigation and under the
Freedom of Information Act, supplemented by some Respondent-produced
summaries provided to Petitioner’s counsel in discovery, have enabled the
following nearly day-by-day reconstruction of Petitioner’s time in [JJJj. On
day one of the “aggressive interrogation phase,” the interrogation team entered
Petitioner’s cell, “the rolled towel/neck support was placed around his neck, and
[Petitioner] was moved to the walling board.” A79-A80. Petitioner was threatened
that if he lied, “[i]nterrogators . . . would do whatever it takes to get the
information they wanted from him. They . . . would stop at nothing to get it.” A80.
“Interrogator . . . used the attention grab with the rolled towel/neck support to
move [Petitioner] off the wall and down on to the floor of the cell. [Petitioner’s]
clothes were ripped off of him by security team members.” Ibid.. This part of
Petitioner’s first day in [Jl] concluded with his head being shaved by security
staff “while [he] moaned and wailed” and being locked in a “large box” the

approximate size and appearance of a locked coffin that he was told “was now his
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new home.” Ibid. Petitioner remained ||| G
I, 7.

““rnterrogators then “removed him from the large box, adjusted his
shackles, backed him against the specially-designed ‘walling’ panel in his cell,
placed the rolled towel/neck support around his neck, and slowly removed his
hood.” A83. At one point, the Petitioner “was placed in the small confinement box
for 30 minutes.” A84. This “small box” [ GG
—. A2. At the end of the session, interrogators offered him the
option of the large box or the small box, ostensibly a reward for having told them
some information, to which Petitioner responded that “he did not know.” A88.
Interrogator then said, “Since you don’t seem to have an opinion, I'll choose the
small box,” to which Petitioner replied that he preferred the large one and into
which he was then placed, naked except for a hood. Ibid..

=#==The following day, Petitioner was taken out of the large box and taken
over to the walling wall, still hooded and naked. A90. The “walling technique”—or
“slamming detainees against a wall”—was applied to Petitioner numerous times.
A91; A190. Upon remaining silent after a question, Petitioner’s attention was
directed to the “water table” and he was asked “if going to that would improve his

TOPSECRET/TORCONNOTORN
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memory.” A90. When not being questioned, Petitioner would be put either in the

small or large box. A93.

o

i
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& The following week continued in a similar fashion. Petitioner would be
taken out of the large box and led to the walling wall, where his hood and shackles
would remain on and a towel would be put around his neck. Upon giving an
allegedly insufficient or incomplete answer to a question, interrogators would slam
him repeatedly against the wall “for emphasis.” A111. Interrogators continued to
issue threats accompanied by physical abuse. One interrogator “inducfed
Petitioner] to stand on tiptoe” and “snarled” in his face that “You are our prisoner,
we are your keepers, and it doesn’t get much lower than that. You had a hard time
yesterday being attentive until I got your attention, and I’'m very capable . . . of
doing it again. . . . In fact I’d like to do it just based on general principles.” A126.
Interrogators removed the chain connecting Petitioner’s leg shackles to his
handcuffs and stated that “if you try anything aggressive because we have taken
away this chain those men (pointing to the security team) will kill you.” A124.
Petitioner was then forcibly groomed by that same security team, who used an
electric razor to shave Petitioner’s head and beard while he cried. Ibid.. The
interrogation sessions would also end the same way, with Petitioner locked inside

the large box until the next time. Ibid..

12
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EESHOERAHR) The interrogation on day twelve in ] “escalated

rapidly . . . [to] multiple applications of the watering technique.” A133. Displeased
by the previous day’s session, interrogators informed Petitioner that he “now had
to suffer the consequences of his deception,” using an attention grab in conjunction
with “multiple applications of the walling technique” to force Petitioner to stop
lying to them. Ibid. “Interrogators [then] had the security team bring in the water
board.” A134. Continuing to slam the Petitioner against the wall, “[i]nterrogators,
commenting that this line of questioning was just not working, moved [Petitioner]
on to the water board and had him recline.” 7bid. He “was left strapped to the
waterboard to contemplate his fate.” A135. After 20 minutes, interrogators
returned and Petitioner cried and begged that they “help him remember, so that he
could recall everything completely, [but they] splashed cold water on [his] chest,
and told him that his answer was not satisfactory.” A135-A136. Petitioner
continued to cry but “the water treatment was applied at 1214 hours.” A136-137.
=& This “treatment” “entailed [Petitioner] being tied to a slanted table, with
his feet elevated. A rag was then placed over his forehead and eyes, and water
poured into his mouth and nose, inducing choking and water aspiration. The rag

was then lowered, suffocating him with water still in his throat and sinuses.

“TOPSECRETTORCON/NOTFORN
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Eventually, the rag was lifted, allowing him to “take 3-4 breaths” before the
process was repeated.” In re Al Nashiri, 835 F.3d 110, 141 (Tatel, J., dissenting).
The danger of this method was compounded by the fact that Petitioner is of slight
build and it was difficult to “securely strap[] him to the large hospital gurney” that
was masquerading as a waterboard. James Mitchell & Bill Harlow, Ernhanced
Interrogation 97 (2016), A204. “When the guards stood the gurney up on end so
that [Petitioner] could clear his sinuses, [Petitioner] slid[] down, and his arms and
hands would almost slip out from under the wide Velcro bands designed to hold
him in place.” Ibid.

=&“‘Interrogators covered [Petitioner’s] head with the hood and left him on
the water board, moaning, shaking and asking God to help him.” A138. He was
waterboarded one more time during this session, after which he “was unstrapped
from the water board, sat up, and at interrogator direction, moved to the small box
trembling involuntarily and got in. Interrogators reminded [Petitioner] that they
could do this day and night, for as long as it took. [Petitioner] crawled into the
small box and was locked in.” A139. A few minutes later, the “security team
unlocked the small box, removed [Petitioner] and removed the remainder of [his]

clothing” before locking him back inside. /bid.

TOPSECRETTORCON'NOTORN
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(PSHOENT Over the remaining [JJldays that Petitioner spent in
B 1 25 waterboarded again, “over [his] protests” that he was and had
been telling the truth. A148. Interrogators replied that “they were going to do this
again, and again, and again until [Petitioner] decided to be truthful.” /bid. He was
walled and locked in both the large and small boxes for hours at a time.
Interrogators used Petitioner’s anticipated move to a new black site to raise his
dread, telling him “that the quality of his work here would directly influence the
quality of his life in the new place.” A153. But in reality, “the new place,

[Petitioner] was warned, would be very bad indeed” and he could only “ameliorate

this somewhat.” A158.

<
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=8 That threat foreshadowed a “theatrically flawless ‘rescue’ scenario” two

days later, which was “designed to accomplish four things . . . : disrupt
[Petitioner’s] expectations of events and how he can contend with/control them;
increase [his] anxiety for his safety; increase conditioning of learned helplessness;
[and] increase [his] fear of the unknown.” A161. At the end of the interrogation
session, the interrogator directed Petitioner’s attention to the “two black-suited
security team members standing next to [Petitioner who] were particularly chosen
because their brothers were [killed in the USS COLE attack] and they are very
agitated about what Petitioner has said and not said.” A166-A167. Interrogator
threatened that Petitioner “be very careful in here.” A167. After then leaving
Petitioner alone for 45 minutes, “security team members burst into [the] cell,
shouting and howling, kick{ing] the cell bars, and throwing the cell door open with
a screach [sic] and a crash. [Petitioner] was brought to his feet and moved quickly
to the walling panel. [Interrogator] - who could not be seen by the hooded

“FPOT-SECRETORCONNOTORN
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[Petitioner] - and security team members yelled, kicking the cell bars and small
box, and pounded the walling panel with their fists.” A167. Interrogator placed the
towel “around the neck of the cowering [Petitioner] and walled him five times.
While shouting continued, [Petitioner] was turned around and led back to his
corner. At this point, approximately 20 seconds after the team first entered the cell,
[the interrogator] shouted angrily in English, ‘what the hell is going on in here?
You there, all of you, get out of here.’ Security team abruptly left, with [Petitioner]
sitting in the corner of his cell.” Ibid. In the quiet aftermath, Petitioner was sobbing
and shaking in response to interrogator’s question of “what started this? What did
you do?” Ibid. Petitioner “was left alone and monitored closely by
psychological/medical team for thirty minutes. He could be seen crying and
blowing his nose, and after perhaps 10 minutes composed himself, and could be
seen sitting quietly in the corner of his cell on some tissue paper which he had
carefully folded into a pad.” A167-A168. The interrogation team “judged that the
rescue theatrics had gone exactly as planned and had served their intended
purpose.” A168.

(FSHOENTY The next day—day seventeen of Petitioner’s incommunicado

detention in interrogators returned to the theme of the “much worse
g

“TOP-SECRET/TORCONNOFORN
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place” where Petitioner would be transferred shortly. A170. Interrogators warned
Petitioner that “[t]his place you’re going, if you act there the way you’ve been
here, they will trash you,” and the interrogators “won’t be there to help you but
[the security team] will.” A171. If Petitioner does not provide sufficient
information, interrogators guaranteed that he is “headed for the inner ring of hell.”
Ibid. On the day before the move, and before Petitioner went into isolation, the last
interrogation session “began and ended with warnings . . . about [Petitioner’s]
continuing, and foolish, lack of cooperation, which he was told would not bode
well for his quality of life in the ‘really terrible’ place [he] has been repeatedly told
has been prepared for him.” A177-178.

(FSHOENP Petitioner was then transferred from [ o N
(code-named Detention Site BLUE). Despite having spent the last ||| | |
being “tenderized,” despite the assessment of the interrogators in [ that
Petitioner was being “helpful . . . [even if] not fully cooperative,” and despite the
hesitancy at CIA Headquarters over whether to reengage with EIT's, the new
interrogator in i, the self-proclaimed so-called “New Sheriff,” declared he
would restart enhanced interrogation of Petitioner immediately. A206-A208. In

fact, his plan was to “start all over from square one.” R /206

FOP-SEECRETHORECONNOFORN
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crrocaT) I
] .35 Petitioner was

brought into an interrogation room hooded and shackled and made to stand “like an
errant schoolboy” in front of the new chief interrogator as a chair was intentionally
missing. A210. The chief interrogator “instructed [Petitioner] to always address
him as ‘sir’” and when Petitioner failed to respond appropriately, “screamed,”
“suddenly threw the table aside and grabbed [Petitioner] in an attention grasp.”
Ibid.. Interrogators then contorted Petitioner into a stress position, forcing “him
[to] put his forehead against the wall and walk his feet back so that he was leaning
at a forward angle, back straight and forehead against the wall in front of him.
When his neck and shoulders looked like they were beginning to tire and he started
to wobble, two of the interrogators held his arms out to his sides and leaned into
him, pressing his forehead against the wall.” /bid.. Petitioner started to squeal, at
which point, he was forced onto his knees with his body bending backward “until
his upper body and shoulders were touching the floor behind him,” all the while
being screamed at by the interrogators. /bid.. “When it became apparent that
[Petitioner] was limber enough to sit easily in a kneeling position with his back on

the floor, the interrogators put a broomstick behind his knees. This time when they

“TOPSECRETTORCONNOTFORN
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pushed him backward, [Petitioner] started to scream.” | NIIIIIEIE. A210-A211.
The screaming could be heard through the walls into the observation room. A3.

(FSHOEMNP “[Tlhe chief interrogator stood [Petitioner] up and cinched his
elbows together behind his back with a leather strap until they touched. Then [two
interrogators] started lifting [Petitioner’s] arms behind him, toward the ceiling.
[Petitioner] bent over and screamed. A211. The interrogator kept raising
Petitioner’s arms higher and higher as Petitioner continued to struggle and scream.
I /211-A212. The only person to intervene, fearing that Petitioner’s
shoulders were about to be dislocated, was the waterboarding interrogator from
B o medical personnel who were observing from a separate room raised
concerns. | A212.

(TSOCIR™ The end of Petitioner’s first day in [Jj came with the
decision by the interrogators that he was in fact ||| GTcNG
I 5.
_TT— e
=S

A
I /.
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(PSHOENTY This marked the first of four discrete phases of Petitioner’s
treatment in - This first phase ran from 5th through 8th December 2002.
SSCI Report 67, fn. 338, App 194. A statement that counsel for Petitioner has
dated to December 8, 2002 was also submitted as an exhibit in support of the
pleading that gave rise to this Petition. The following description of Petitioner’s
treatment in- during these phases is reconstructed as best as possible from
undated summaries provided in discovery and a Respondent-drafied “summary of
summaries” which relies in large part on a discovery production never given to the

Petitioner’s counsel.

(TOEN The first and then subsequent ||| GG
B (<ft psychological marks on Petitioner, who ||| GG

I .
Whenever the chief interrogator entered the room, —

A37. When Petitioner was yet again threatened that ||| | GG

I A
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(PSHOEMNT Stress positions and sleep deprivation—often combined as

standing sleep deprivation—were routine in [JJij. Petitioner was kept || N

[ — 1L e ——
g
PEG = = —————— — = —— = .
I 1csc were used in conjunction with slaps against his face
and naked body to escalate and_
I - vhich [
I ——
i

@SHOEM During one interrogation, ||| | |GTETGGEEEEE

AS3.
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I /.63 1t was especially noted that [ R
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B £ 53. Interrogators also used a “stiff brush” or “stiff-bristled
brush,” of the kind used to “remove stubborn dirt” from hard surfaces to “wash”
Petitioner. A188; A213. On at least one occasion, “[t]he chief interrogator enlisted
the help of a giant man from Ground Branch, the CIA’s paramilitary force, to hold
[Petitioner] while the chief interrogator scrubbed him, alternating between his ass
and balls and then his mouth and face for a while, then scrubbing his whole body.”
A218. Petitioner was randomly doused with cold water during this “bath.” A115;

A213.

=&y Bathing was simultaneously a privilege and a punishment, as was the
use of a bucket for waste in lieu of a diaper or nudity forcing Petitioner to relieve
himself on himself. This meant that the cell (and Petitioner) often smelled.
Purportedly to “‘cover the stench’ in the room and to help keep the interrogators
alert at night,” two interrogators “smoked cigars and blew smoke in [Petitioner]
face during [at least one] interrogation.” A187. While the cigar smoke may have
“mask[ed] the stench,” blowing smoke in Petitioner’s face was done deliberately to
induce nausea. /bid..; A213. Indeed, “cigar-smoke-in-the-face” was a technique
used by one of the Navy SERE schools as an alternative to waterboarding.A213.

¥ These various combinations of torture techniques failed to yield any

actionable intelligence, prompting CIA Headquarters to recall two interrogators

“FOP-SECRET/7ORCONNOTORN
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ostensibly so they could spend time with their families around the holidays but in
reality because they were deemed “too lenient with [Petitioner].” A195-A196. In
their stead, the CIA sent an un-trained, un-qualified, un-certified, and un-approved
interrogator to “‘fix’ the situation.” Ibid.. The new interrogator’s solution was to
subject Petitioner to two mock executions, first with a handgun and then with a
power drill. “Sometime between 28 December 2002 and 1 January 2003,” the
interrogator briefed the guard force in advance, “instruct[ing] them to clear a
[redacted] handgun and move [Petitioner] to another cell in a rougher manner
intended to mentally jolt him from the previous routine.” A185-A186; A180. The
guards “roughly moved [Petitioner] to another cell where he sat hooded, naked,
and shackled.” A181. The interrogator “entered the cell and racked' the unloaded
[semi-automatic] handgun close to [Petitioner]’s hooded head.” 1bid..; A186.
Petitioner’s hood was then removed so that he could see the handgun. A181.
Observers diverged in their recollections of whether the barrel of the handgun was

pointed at Petitioner when it was racked, whether the handgun touched Petitioner’s

! R “Racking is a mechanical procedure used with firearms to chamber a bullet or
simulate a bullet being chambered.” A186.

“TOPSECRET7ORCON'NOTORN
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head, and whether Petitioner was in fact unhooded when the handgun touched his
head. What is not in dispute is that this mock execution caused Petitioner to cry.

T Later that day, the interrogator found a power drill which he decided to
use to “frighten” Petitioner. A181. The interrogator entered the cell where
Petitioner was being “shackl[ed] in the standing position” with arms above his
head, “naked and hooded” and revved the power drill. /bid.. The drill did not touch
Petitioner’s body but observers disagreed on whether the power drill did or did not
“house[] a bit or had an attachment that looked like a screwdriver.” Ibid.. Petitioner
“flinched and shook.” /bid..

83 This interrogator threatened harm to Petitioner’s family by stating “We
could get your mother in here” and “We can bring your family in here.” A186-
A187. The interrogator “wanted [Petitioner] to infer, for psychological reasons,
that the debriefer might be [redacted] intelligence officer based on his Arabic
dialect, . . . because it was widely believed in Middle East circles that [redacted]
interrogation technique involves sexually abusing female relatives in front of the
detainee.” /bid..

(P8reemry After approximately [ spent in . Petitioner

was rendered to a foreign country where the CIA did not have an exclusive black

“TOPSECRETTORCONNOTFORN
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site but rather maintained a special arrangement with the host government.
Petitioner was held “within an already existing . . . detention facility” in that
country. A199. Very little is known about Petitioner’s time there and the country
name has been redacted in the SSCI Report; however, through independent
investigation, Petitioner’s counsel has identified the country as i}, which
was regularly cited by the State Department during this period for its routine use of
torture and extrajudicial homicide. U.S. Dept. of State, [JJJiJ. Country Report
on Human Rights Practices, 2003 (Feb. 25, 2004). Indeed, detainees held in the

" o

same facility later reported hearing “cries of pain,” “sobbing and yelling” from
other prisoners “presumed” to be held in sections of the facility under host country
control. A201.

(PSHOENI Petitioner’s short stay in [ij was followed by a

somewhat longer stay “at CIA facilities on the grounds of, but separate from, the

U.S. military detention facilities at Guantanamo Bay, Cuba.” A200. A [

B o the facility enabled the CIA to [

A34.
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PSHEEMNT Petitioner was transferred out of Guantanamo Bay when it
looked possible that the United States Supreme Court could grant habeas corpus
rights to all detainees held in US custody there. A201. Petitioner’s stay in [l
(code-named BLACK) was his longest at any one facility, at almost a year and a
half. Few records reflecting Petitioner’s treatment in [ ] have been made
available to Petitioner’s counsel. However, several documents show that Petitioner
was forcibly sodomized on at least two separate occasions. These incidents are
referred to as “rectal feeding,” a term used to describe a non-medically necessary
punishment imposed on prisoners who declined meals as a way to exert “total
control over the detainee.” A198. This punishment entailed fully restraining the
detainee and stripping him naked so he could be anally raped with a feeding tube
into which liquefied food was pumped. While the records reflecting these episodes
are cast in medical jargon, they were neither done by or at the direction of medical

personnel. No procedure like “rectal feeding” is currently part of the standard of

care. A225-A226. [
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CRSHOEP) Petitioner was later taken to [l (code-named VIOLET)
and lastly [ to [ (code-named BROWN). Finally, Petitioner was

returned to Guantanamo Bay on Septembel. 2006 when fourteen of the CIA’s so-

called High-Value Detainees were publicly transferred there. A202-A203.

UNCLASSIFIED//FOR PUBLIC RELEASE



USCA Case #21-1208 UNIABSHIIEDYA0RPUBLICREL.BABE/2021  Page 40 of 74

FOP-SEEREFOREONNBFORN
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*=¥in 2008, Respondents ordered Petitioner to stand trial before a military
commission for capital charges that alleged his involvement in terrorist plots in
Yemen between 2000 and 2002. These charges were withdrawn in 2009 and
brought again in 2011 under the Military Commissions Act of 2009 (“MCA"), 123
Stat. 2190 §§ 1801-1807 (codified at 10 U.S.C. §§ 948a, et seq.).

Ty Over the past decade, the military commission proceedings against
Petitioner have been plagued by irregularity, political interference, and delay,
including three interlocutory appeals brought by counsel for the prosecution to the
Court of Military Commission Review. The last of these interlocutory appeals was
occasioned by the decision of a..rior military commission judge, Col. Vance
Spath, USAF, to abate proceedings altogether in February 2018. In the course of
litigating that appeal, Petitioner discovered that Col. Spath had been secretly
negotiating#or 4 job as an Immigration Judge, which ultimately led this Court to
vacate a portion of the proceedings below for relitigation before a new military
commission judge. In re Al Nashiri, 921 F.3d 224 (D.C. Cir. 2019).

“rIn 2019, COL Lanny Acosta, USA, was assigned to preside as the
military commission judge in Petitioner’s case and ordered the parties to submit a
list of rulings to be reconsidered. Counsel for the prosecution sought to have thirty

(30) rulings that COL Spath had issued under what generally referred to as the

30
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“505 Process” reaffirmed, which had yielded approximately 30,000 pages of
summaries and other substituted discovery that COL Spath had permitted
Respondent to provide Petitioner in lieu of otherwise discoverable documents.

T The 505 Process governs the discovery of classified information in
military commission proceedings. Once a military commission judge has found
that certain classified information meets the statute’s heightened standard of
discoverability (i.e. both relevant and material to the defense), Respondent is
permitted to withhold that discovery by invoking the state secrets privilege. 10
U.S.C. § 949p-4(a)(1); MCRE 505(f)(1)(A). If the military commission judge finds
that the information over which privilege has been asserted must be provided to the
defense to ensure a fair trial, military commission prosecutors are, in turn, entitled
to make an ex parte, in camera presentation arguing why that information should
nevertheless be withheld, summarized, or substituted. 10 U.S.C. § 949p-4(a)-(b);
MCRE 505(f). A military commission judge can then permit the withholding,
summarization, or substitution of the ordered discovery in an ex parte, in camera
ruling, upon a finding that doing so “would provide the accused with subsllantially
the same ability to make a defense as would discovery of or access to” the
underlying information. 10 U.S.C. § 949p-4(b)(3); MCRE 505(f)(2)(C).

" Because this process permits Respondent to withhold otherwise relevant

and material discovery, the MCA and its implementing rules require Respondent to
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make a robust factual presentation to support such a request. The statute envisions
not just “written submission[s]” but also oral arguments supported by exhibits to be
“received by the court as part of the ex parte presentation[.]” 10 U.S.C. § 949p-
4(b)(2); MCRE 505(f)(2)(B). The Military Commission Rules of Court (“RC”) both
reflect and make provision for the vast amount of evidence submitted in these ex
parte presentations. They require not just “an index that contains a detailed
description of each item to be reviewed,” but also contemplate multiple binders of
exhibits that must be sequentially numbered and indexed. RC 11.4.a.(3)~(5).

*&%= Such presentations have been frequent in Petitioner’s case. In the past
decade of pre-trial proceedings, Respondent has availed itself of the 505 Process to
withhold, summarize, or substitute categories of discoverable information at least
one-hundred-eleven (111) times. Thirty (30) of these filings - approximately 29% of
the total - relate to Petitioner’s treatment in the black sites. Seven (7) pertain to
discovery relating to Mr. Mohsen Al-Fadhli, who was killed in a drone strike in July
2015 and allegedly facilitated Al Qaeda’s operations in Yemen. Others range from
information about the nature of “hostilities” between the United States and Al Qaeda
to ex parte communications between military commission prosecutors and the
CMCR. Of the seventy-four (74) that do not pertain directly to the black sites or Mr.

Al-Fadhli, sixty-one (61) - or 82% - bear no titles indicating subject-matter.
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%% Some of these ex parte presentations challenge the relevance and
materiality of previously-ordered discovery, effectively seeking ex parte
reconsideration of prior discoverability findings. For example, one pleading is styled
as a request for a protective order “Authorizing the Gov to Withhold Info Not
Actually Noncumulative, Relevant, and Helpful, Thus Not Discoverable.” AE 337.
Others relate to the questioning of potential witnesses. See, e.g., AE 399BB at 2 (“the
Government’s proposed protocol governing the process by which the Defense may
request to interview certain witnesses associated with the motions set forth in AE
399 and AE 419.”).

== [n practice, though the 505 Process is highly fact-dependent, the extent
and quality of record keeping is inconsistent. For example, review of some ex parte
presentations has been delegated to staff attorneys with the Military Commissions
Trial Judiciary, to include oral arguments where the military commission judge is
not present. AE 435B; AE 399BB at 2. No transcripts of these sessions are produced
or retained. AE 399BB at 2-3.

wEmC. Proceedings Giving Rise to this Action
=% On January 5, 2017, Respondent was ordered to produce discovery

relating Mr. Al-Fadhli. AE 353C. On February 19, 2021, COL Acosta ordered
Respondent to provide a status report respecting its compliance with this and other

discovery orders. AE 353U. On March 19, 2021, Respondent filed AE 353V, which
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is classified, and provided facts and argument for why Respondent had met or would
meet its discovery obligations. In an unclassified paragraph, this pleading invited
COL Acosta’s attention to a classified addendum, identified as “Attachment E,”
which “outlines a view of the roles of Mr. Fadhli and Abu Assem Al-Makki—and
by implication of Mr. Al-Nashiri’s role—that is necessarily that of the Prosecution.”
AE 353V at 21. It argued that, in determining its discovery obligations, “there is a
need to consider the Prosecution’s recitation of facts.” /bid. These “facts” included
statements attributed to Petitioner while being tortured. AE 353V, Attach. E at 3; 6.
=&3-On March 21, 2021, Petitioner filed a timely motion to strike, objecting
to the inclusion of Attachment E as well as Respondent’s use of evidence in
violation 10 U.S.C. § 948r(a). AE 353 W. Petitioner further challenged
Respondent’s practice, suggested in its motion papers, of relying on statements
obtained by torture in its ex parte presentations under the 505 Process. /d. at 3-4.
=®rRespondent opposed Petitioner’s motion. For purposes of litigation, it
did not dispute that Attachment E would “fall within the section 948r(a)
prohibition” if admitted at trial. AE 353Y, at 5. Respondent also did not dispute
that it had relied upon such evidence in ex parte litigation and, instead, reaffirmed
its view that the “matters it has and will submit ex parte fall under statutory
authority for doing so and that these matters properly bear upon the Military

Judge’s assessment of whether proposed substitutes are adequate, will protect
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national security, and are otherwise compliant with the M.C.A.” Id. at 20 n.8.
Respondent nevertheless argued that its use of such evidence was permissible for
the litigation of “interlocutory questions” and highlighted the fact that “the Military
Judges detailed to this case have also had to delve into a large body of statements
of Mr. Nashiri, presumably including ones coming within the section 948r(a)
admissibility prohibition.” AE 353Y at 25.

=& On May 18, 2021, COL Acosta denied Petitioner’s motion to strike.
A227. He concluded that “the prohibition on statements obtained by torture
contained in 10 U.S.C. § 948r(a) applies to the admission of those statements into
evidence at trial.” A231. As a consequence, “10 U.S.C. § 948r(a) does not bar the
Commission from considering the statements referenced in AE 353W on relevant
interlocutory issues.” A232.

RTOn June 3, 2021, Petitioner filed a petition in the CMCR seeking “a writ
of mandamus and prohibition vacating Ruling AE 353AA, ... and directing COL
Acosta to reconsider any other ruling on which the government offered ex parte
evidence that is inadmissible under 10 U.S.C. § 948r without considering or
relying upon the inadmissible evidence.” United States v. Al-Nashiri, Case No.

2021-01, Petition, at 1 (C.M.C.R., June 3, 2021).' Among the allegations contained

! Available at https://int.nyt.com/data/documenttools/petition-for-a-writ-of-
mandamus-and-prohibition/c4364a7fa545671 f/full.pdf
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in the Petition was that Respondents had engaged in a “practice, suggested in its
motion papers, of relying on statements obtained by torture in ex parte sessions
with the military judge.” /d. at 5.

= On June 10, 2021, the CMCR issued an order to show cause, directing
Respondent to respond on the merits within thirty (30) days. Respondent sought
and obtained a series of extensions of its deadline to respond until September 13,
2021. In the middle of July, Respondent moved the Commission to voluntarily
withdraw the six sentences that had used evidence derived from torture. AE
353EE. Though framed as a “motion to reconsider,” Respondent’s filing did not
ask COL Acosta to vacate or revise his prior ruling. Rather, Respondent was
candid that its sole purpose in filing its “motion for reconsideration” was to
“establish strong grounds to moot the issue before the U.S. Court of Military
Commission Review.” AE 353EE at 5. Mooting the CMCR’s need to reach the
merits, in Respondent’s view, served “the overall interests of judicial economy,
before this Commission and before the U.S. Court of Military Commission
Review.” Ibid.

W COL Acosta obliged. AE 35311 at 4. The reason for this, he stated, was
not because Respondent’s previous reliance on evidence obtained by torture was
unlawful. It was because doing so “will best serve the interests of justice and judicial

economy.” Ibid. And while COL Acosta granted Respondent’s motion, it notably
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did not purport to vacate, supersede, or materially amend his ruling upholding
Respondent’s policy and practice of using evidence obtained by torture to litigate
“interlocutory questions.”

= On September 10, 2021, Respondent filed a motion to dismiss in the
CMCR, contending that the petition below was now moot, in lieu of a responsive
brief on the merits. On September 15, 2021, Petitioner filed his brief in opposition
arguing that the AE 3531l failed to accord Petitioner either form of relief sought from
this Court and that, in any event, Respondent’s effort to moot this case was simply
an exercise in voluntary cessation.

*59 On September 20, 2021, the CMCR issued an order captioned “Order
Dismissing Petition.” In that order, this CMCR acknowledged that despite
Respondent’s voluntary withdrawal, COL Acosta’s ruling remained law-of-the-case
and left open the possibility that COL Acosta would continue to rely on evidence
obtained by torture. A240 n.3. Three paragraphs later, however, CMCR construed
this ruling as having a “limited scope,” which in the CMCR’s view left open whether
COL Acosta would actually rely on evidence obtained by torfure in the future. /bid.
The CMCR held that the case was “now moot[,]” since Petitioner had “already
obtained all the relief that it has sought.” A241. But it then stated “[i]f Judge Acosta
used” evidence obtained by torture “to support a [past] interlocutory decision, then

this admissibility issue would not be moot, and it would be ripe.” A242.
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¥ The CMCR then indicated that the legality of Respondent’s use of such
evidence is nof moot. A242. It noted that a “‘weak assurance’ about the likelihood
of recurrence of the agency policies” was insufficient to moot challenge to those
policies, A241 (citing Payne Enters. v. United States, 837 F.2d 486, 492 (D.C. Cir.
1988)), and cited the relevant Supreme Court case law on voluntary cessation. A242.
Yet, immediately after doing so, the CMCR stated without explanation that “the
petition for the instant writ [has been] render[ed] ... moot.” /bid. It held that the
admissibility of evidence obtained by torture was not ripe because Respondent’s
future reliance on such evidence is “contingent.” /bid. It faulted Petitioner for failing
to prove that COL Acosta had “considered any other statements from petitioner that
were obtained during the RDI program,” for example, in the ex parte 505 Process.
A241. But it then concluded, “[s]ome limited relief” was called for “to clarify the
evidence being considered at petitioner’s military commission.” A242.

=% The CMCR then granted the vacatur of AE 353AA, despite the fact that
it had previously concluded this request was moot, granted Respondent’s motion to
file a motion to dismiss, and denied the petition, not on mootness grounds, but on
the lack of a factual record supporting the vacatur of ex parte rulings. It did not,

however, dismiss the petition.
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W= REASONS FOR GRANTING THE WRIT

=¥ 1n the military commission context, the All Writs Act empowers this
Court to “issue all writs necessary or appropriate in aid of our jurisdiction such that
we can issue a writ of mandamus now to protect the exercise of our appellate
jurisdiction later.” In re al-Nashiri, 791 F.3d 71, 75-76 (D.C. Cir. 2015) (cleaned
up) (original emphasis). On the merits, writs of mandamus turn on three factors:

First, the party seeking issuance of the writ must have no
other adequate means to attain the relief he desires....
Second, the petitioner must satisfy the burden of showing
that his right to issuance of the writ is clear and
indisputable. Third, even if the first two prerequisites have
been met, the issuing court, in the exercise of its discretion,
must be satisfied that the writ is appropriate under the
circumstances.

Cheney v. United States District Court, 542 U.S. 367, 380-81 (2004) (cleaned up).
Here, all three factors are readily met.

w“=]. IT IS CLEAR AND INDISPUTABLE THAT
EVIDENCE OBTAINED BY TORTURE IS
INADMISSIBLE AT ALL PHASES OF A
MILITARY COMMISSION PROSECUTION.

=@ A, Section 948r’s prohibition on the use of evidence obtained by
torture is categorical.

=& ]n a section entitled, “Exclusion of statements obtained by torture or
cruel, inhuman, or degrading treatment,” the MCA bars the use of such evidence in
the broadest possible terms:

No statement obtained by the use of torture or by cruel,
inhuman, or degrading treatment ..., whether or not under
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color of law, shall be admissible in a military commission
under this chapter, except against a person accused of
torture or such treatment as evidence that the statement
was made.

10 U.S.C. § 948r(a). This provision’s one — and only — exception is drawn from the
United Nations Convention Against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment (Article 15), Dec. 10, 1984, 1465 U.N.T.S. 85
(“Torture Convention”), and permits the use of evidence obtained by torture for the
purpose of proving torture.

=% This past spring, Respondent revealed that it did not view this
prohibition as categorical, or even as a prohibition. Instead, it insisted that §
948r(a) only “pertain[ed] to evidence for trial on the general issues of guilt or
sentencing,” AE 353Y, at 17, and that it was Respondent’s policy and practice to
use such evidence without limitation “to resolve preliminary questions.” /d. at 4.
COL Acosta agreed with Respondent and ruled that when resolving “preliminary”
and “interlocutory” questions (i.e. questions decided by a military commission
judge alone), he was not bound by § 948r(a). A231.

=& Simply as a matter of statutory interpretation, this narrowing of §
948r(a) is clearly and indisputably wrong because if Congress wanted to create an
“interlocutory questions” exception to the general prohibition on the use of
evidence obtained by torture, it would have provided for one. Instead, Congress

enumerated one explicit exception, permitting the use of such statements solely for
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the purpose of proving torture, and “[w]here Congress explicitly enumerates
certain exceptions to a general prohibition, additional exceptions are not to be
implied, in the absence of evidence of a contrary legislative intent.” Andrus v.
Glover Const., 446 U.S. 608, 616—17 (1980).

¥ COL Acosta based this additional, atexual exception for “interlocutory
questions” on the language of § 948r(c), which governs the admissibility of
statements made by the accused in general. Because that provision states a
“statement of the accused may be admitted in evidence in a military commission”
under prescribed circumstances, COL Acosta reasoned, “There is no reason to
believe that Congress intended to use those similar and related terms within the
same provision of the statute to refer to substantially different procedures for
handling statements made by an accused.” A229.

=9 As an initial matter, even assuming the language of § 948r(c) excluded
evidence only from trial proceedings, COL Acosta’s reasoning is backwards.
When Congress uses “certain language in one part of the statute and different
language in another,” courts must presume, in the absence of strong evidence to the
contrary, that “different meanings were intended.” Sosa v. Alvarez—Machain, 542
U.S. 692, 711, n. 9 (2004).

=" But even had Congress used the same phrase in § 948r(a) as it did in §

948r(c), that language choice would still not support the inference that these
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provisions apply only to evidence offered at trial. Section 948r is one of three
sections included within the MCA’s subchapter on “Pre-trial Procedures.” Had
Congress intended the scope of any of its provisions to govern only military
commission trial procedures, it is difficult to understand why Congress did not
include those provisions in the immediately following subchapter, governing “Trial
Procedure.” See Almendarez-Torres v. United States, 523 U.S. 224, 234 (1998);
Sierra Club v. E.P.A., 325 F.3d 374, 381 (D.C. Cir. 2003).

*==COL Acosta ignored the structure of the MCA and instead devoted
most of his ruling to the various ways the words “admissible,” “inadmissible,” and
“evidence” can be used. In support of his conclusion that § 948r only regulates
what evidence may be admitted at trial, he chiefly relied upon the wording of §
949a(b)(3)(D), which is contained in the MCA’s “Trial Procedure” subchapter and
directs the Secretary of Defense to promulgate rules of procedure that include,
inter alia, specific standards for when hearsay may be “admitted in a trial by
military commission.” A229-A230.

= But the use of the phrase “admitted in a trial by military commission”
in the subchapter on “Trial Procedure” simply reaffirms the broader sweep of the
torture prohibition contained in § 948r(a). “Where Congress includes particular
language in one section of a statute but omits it in another provision of the same

Act, it is generally presumed that Congress acts intentionally and purposefully in
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the disparate inclusion or exclusion.” Russello v. United States, 464 U.S. 16, 23
(1983) (cleaned up).

=#9In fact, COL Acosta ignored the subsection that precedes the subsection
governing the use of hearsay at trial, even though that subsection squarely instructs
the Secretary to promulgate rules governing when coerced evidence should be
“excluded from trial by military commission.” 10 U.S.C. § 949a(b)(3)(B). This
subsection instructs the Secretary to promulgate rules that make statement
evidence admissible at trial “so long as the evidence complies with the provisions
of section 948r of this title.” This subsection would be wholly redundant if the
scope of § 948r was already limited to trial proceedings.

=3 This redundancy would also lead to anomalous results. Between the
prohibitions on the use of statements obtained by torture, § 948r(a), and the use of
coerced statements of the accused, § 948r(c), is the general right of all persons not
“to testify against himself or herself at a proceeding of a military commission.” 10
U.S.C. § 948r(b). If the scope of § 948r were limited to trial proceedings, the
compulsory self-incrimination of any witness would only be prohibited during a
military commission trial. There is no sound reason why Congress would afford
witnesses the right against self-incrimination when giving trial testimony, but not
when called to testify on “interlocutory questions.” And even assuming a carve-out

for § 948r(b), so that it would be the only subsection of § 948r that applied in the
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pre-trial context, the practical effect would be the same. If Respondent’s cramped
reading of § 948r(a) is correct, a recalcitrant witness called to testify on an
“interlocutory” question could simply be tortured into making a statement that
could then be used without constraint.

=& Petitioner’s right to relief is clear and indisputable because § 948r was
not written to be absurd or a nullity. [f Congress wanted the prohibition on
evidence obtained by torture and other coercion to only apply at a “trial by military
commission,” it would have said so. Reading § 948r to imply exceptions Congress
did not enact defies the statute’s plain meaning, its structure, and common sense.
See United States v. Fokker Services, 818 F.3d 733, 749 (D.C. Cir. 2016).

W B. The use of evidence obtained by torture in amy judicial
proceeding violates a jus cogens prohibition of international law.

*&“To construe [§ 948r(a)] as empowering” Respondent to rely upon
evidence obtained by torture “would seriously impinge on principles of
international law.” CFTC v. Nahas, 738 F.2d 487, 493 (D.C. Cir. 1984). Even
assuming, therefore, that § 948r(a) was ambiguous respecting whether its
prohibitions applied to “interlocutory questions,” that ambiguity must be resolved
“consistent with international law.” United States v. Ali, 718 F.3d 929, 936 (D.C.
Cir. 2013); see also Nahas, 738 F.2d at 493. And international law forbids the use

of evidence obtained by torture for any purpose other than proving torture.
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=@Section 948r(a)’s text is drawn nearly verbatim from Article 15 of the
Torture Convention. This was no accident. Section § 948r was originally included
in the Military Commissions Act of 2006, 120 Stat. 2600, and was intended to
“exclude from military commission proceedings statements obtained by use of
torture (as defined in section 2340 of title 18, United States Code).” H.R. Rep. 109-
664(1). Section 2340, for its part, was enacted to implement the Torture
Convention. Pub L. 103-236 § 506, April 30, 1994. And where a statute, like §
948r, aims to implement an international agreement, the judicial construction of
that statute should conform to the text and shared understanding of that
international agreement. Bond v. United States, 572 U.S. 844, 855 (2014);
Zicherman v. Korean Air Lines, 516 U.S. 217, 226 (1996).

=& Article 15 of the Torture Convention, for its part, clarifies that the
exclusionary rule must be applied in @/l instances in which the state attempts to use
evidence derived from torture, not simply the narrow context of a criminal trial.
See Mohammed v. Obama, 704 F. Supp. 2d 1, 24 (D.D.C. 2009) (concluding the
Torture Convention forbade evidence obtained by torture in habeas proceedings).

o A 2014 report by the United Nations Special Rapporteur on Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment, described Article 15
as “an absolute prohibition on the use of statements made as a result of torture or

other ill-treatment in any proceedings” that is itself “a norm of customary
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international law and is not limited to the Convention, which is only one aspect of
it.” Report of the Special Rapporteur on Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment, UN Doc. A/HRC/25/60 § 17 (Apr. 10, 2014)
(“UN Torture Report™). “The exclusionary rule,” the report continued, “must be
considered as one element under the overarching absolute prohibition against acts
of torture and other ill-treatment and the obligation to prevent such acts.” 7bid.
Contrary to Respondent’s fine parsing of the prohibition, the “exclusionary rule is
not limited to criminal proceedings but extends to military commissions,
immigration boards and other administrative or civil proceedings. Moreover, the
use of the phrase ‘any proceedings’ suggests that a broader range of processes is
intended to be covered; essentially, any formal decision-making by State officials
based on any type of information.” /d. § 30.

&= Torture and the use of its fruits contravenes a non-derogable — or jus
cogens — prohibition of international law. UN Torture Report § 22 (“As the
prohibition against torture and other ill-treatment is absolute and non-derogable
under any circumstances, it follows that the exclusionary rule must also be non-
derogable under any circumstances, including in respect of national security.”); see
also Comm. of U.S. Citizens Living in Nicaragua v. Reagan, 859 F.2d 929, 941
(D.C. Cir. 1988); Restatement (Third) of Foreign Relations § 702. A jus cogens

prohibition is a “principle of international law that is accepted by the international

46
TOPSECRETTORCOUN/NOTORN

UNCLASSIFIED//FOR PUBLIC RELEASE



USCA Case #21-1208 UNQIASSHIIEDYAORPUBLICREL.BABE/2021  Page 57 of 74

“TOP-SECRET/ORCONNOTORN

community of States as a whole as a norm from which no derogation is permitted.”
Princz v. Fed. Republic of Germany, 26 F.3d 1166, 1173 (D.C. Cir. 1994) (cleaned
up). And that prohibition is violated not simply where a State employs torture, but
also where it “encourages or condones ... torture or other cruel, inhuman, or
degrading treatment or punishment.” /bid. (cleaned up) (emphasis added).

=89~ As the House of Lords ruled more than a decade-and-a-half ago, “the
Jus cogens erga omnes nature of the prohibition of torture requires member states
to do more than eschew the practice of torture. ... There is reason to regard it as a
duty of states, save perhaps in limited and exceptional circumstances, as where
immediately necessary to protect a person from unlawful violence or property from
destruction, to reject the fruits of torture inflicted in breach of international law.” 4
v Secretary, [2005] UKHL 71 § 34.

w®rInternational authorities are also uniform in treating the use of evidence
obtained by torture in any proceeding for any purpose other than proving torture as
a violation of this non-derogable prohibition, rendering any proceeding such
evidence taints fundamentally unfair. See, e.g., Kagiu v. Albania, Nos. 33192/07 &
33194/07 § 117 (ECtHR., Jun. 25, 2013) (“The admission of statements obtained
as a result of torture or of other ill-treatment ... to establish the relevant facts in
criminal proceedings renders the proceedings as a whole unfair™); Othman v.

United Kingdom, App. No. 8139/09 § 267 (ECtHR, Jan. 17, 2012) (“[T]he
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admission of torture evidence is manifestly contrary ... to the most basic
international standards of a fair trial. It would make the whole trial not only
immoral and illegal, but also entirely unreliable in its outcome.”); Cabrera Garcia
v. Mexico, Series C, No. 220 § 165 (IACtHR, Nov. 26, 2010) (This “exclusionary
rule” is “intrinsic to the prohibition of such acts,” “absolute,” and “irrevocable”);
Martin del Campo Dodd v. Mexico, Opinion No. 9/2005) § 10 (UNWGAD, May
25, 2005) (“No kind of proceedings based on torture can be fair”).

>t is therefore clear and indisputable that § 948r(a) prohibits the use of
evidence obtained torture for any purpose, save as evidence of torture itself. Any
other construction would require the United States to run afoul of a jus cogens
prohibition of international law and “an act of Congress ought never to be
construed to violate the law of nations if any other possible construction remains,”
Murray v. Schooner Charming Betsy, 2 Cranch 64, 118 (1804).

== C. Permitting evidence obtained by torture to be admitted at any

stage of a military commission prosecution offends long-settled
principles of due process.

=&=2=Fven in the absence of § 948r’s prohibition, the use of evidence obtained
by torture for any purpose at any phase of a criminal proceeding violates due process.
See, e.g., Rochin v. California, 342 U.S. 165, 172 (1952); United States v. Walls, 70
F.3d 1323, 1329-30 (D.C. Cir. 1995). At issue here is not merely a “coerced

confession” as that term is typically used. The statements Respondent has relied
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upon did not simply involve Petitioner being questioned for too long before being
Mirandized. They were extracted through a campaign of “physical, psychological,
and sexual torture” on a scale and for a duration that lacks any comparison in
American case law. See 7-29 supra.

¥ The most recent precedent that is even remotely comparable to what this
Court now confronts is Brown v. Mississippi, 297 U.S. 278 (1936), in which the
Supreme Court detailed “brutal treatment” upon “helpless prisoners” to procure
capital convictions in the Jim Crow South. Finding the State’s use of evidence
obtained by torture“a clear denial of due process,” the Court took care to point out
that “[i]t would be difficult to conceive of methods more revolting to the sense of
justice than those taken to procure the confessions of these prisoners[.]” /d. at 286.

¥ The record here, 100, “reads more like pages torn from some medieval
account, than a record made within the confines of a modern civilization which
aspires to an enlightened constitutional government.” Brown, 297 U.S. at 282. And
yet, Respondent insists that it remains free to use evidence obtained through such
“medieval” practices for any purpose, at any phase of the proceedings, and the
military commission judge can rely upon that evidence for the facts asserted, so
long as prosecutors refrain from formally introducing such evidence at “trial on the

general issues of guilt or sentencing.” 353Y, at 17.
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=& To be sure, judges are generally unconstrained by the rules of evidence.
MCRE 104(a); ¢f. Fed. R. Evid. 104(a). But the prohibition on using evidence
obtained by torture is not a technical rule of evidence. Wright & Miller, 21A Fed.
Prac. & Proc. Evid. § 5055 (2d ed.) (“Rule 104 cannot override the prohibitions on
coerced confessions.”). Rather, “[t]he use of coerced confessions, whether true or
false, is forbidden because the method used to extract them offends constitutional
principles.” Lego v. Twomey, 404 U.S. 477, 484-85 (1972). Hence in Brown, the
Supreme Court ruled that the use of evidence obtained by torture was not “mere
error[]” or a “mere question of state practice,” but instead was “a wrong so
fundamental that it made the whole proceeding a mere pretense of a trial and
rendered the conviction and sentence wholly void.” Brown, 297 U.S. at 286-87.

=& Respondent’s promise not to seek to admit evidence obtained by torture
at Petitioner’s trial, therefore, does not launder its use of such evidence at every
other stage of the proceedings. “[S]uch is not the law. ... The essence of a
provision forbidding the acquisition of evidence in a certain way is that not merely
evidence so acquired shall not be used before the Court but that it shall not be used
at all.” Silverthorne Lumber v. United States, 251 U.S. 385, 392 (1920). “A
coerced confession is offensive to basic standards of justice ... because
declarations procured by torture are not premises from which a civilized forum will

infer guilt.” Lyons v. Okiahoma, 322 U.S. 596, 605 (1944); see also Rochin, 342
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U.S. at 173-74 (“[T]o sanction the [Government’s] brutal conduct ... would be to
afford brutality the cloak of law. Nothing could be more calculated to discredit law
and thereby to brutalize the temper of a society.”).

m¥¥=Such a promise is also hollow. Respondent’s principal use of evidence
obtained by torture thus far has been to shape the discovery process and therefore
the evidence that will ultimately be presented at trial. “To forbid the direct use of
methods thus characterized but to put no curb on their full indirect use would only
invite the very methods deemed inconsistent with ethical standards and destructive
of personal liberty.” Nardone v. United States, 308 U.S. 338, 340 (1939) (cleaned
up). A subpoena may not be based on information gained through an unlawful
search. United States v. McSurely, 473 F.2d 1178, 1194 (D.C. Cir. 1972). A
probable cause determination may not be supported by evidence obtained through
entrapment, because “[e]ntrapment to commit crime is not a legal way of acquiring
evidence.” Fletcher v. United States, 295 F.2d 179, 182 (D.C. Cir. 1961); see aiso
Gilliam v. Sealey, 932 F.3d 216, 235 (4th Cir. 2019) (“a coerced confession could
not form the basis of probable cause for an arrest.”). And “any criminal trial use
against a defendant of his involuntary statement is a denial of due process.” Mincey
v. Arizona, 437 U.S. 385, 398 (1978) (emphasis added).

=& Petitioner recognizes that at the time of this filing, the applicability of

the Due Process Clause to Guantanamo detainees remains an open and contested
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question. However, Congress enacted § 948r against the background of testimony
from the Justice Department that the MCA’s strict controls on the use of coerced
evidence were required because, “Our analysis, Senator, is that the due process
clause applies to military commissions and imposes a constitutional floor on the
procedures that would govern such commissions, including against enemy aliens.”
Senate Armed Services Committee, Hearing to Receive Testimony on Legal Issues
Regarding Military Commissions and The Trial of Detainees for Violations of the
Law of War, S. Hrg, 111-190, at 17 (July 7, 2009) (Testimony of Assistant
Attorney General David Kris).

¥ Petitioner’s entitlement to relief is therefore clear and indisputable
because Respondent’s policy and practice of using evidence obtained by torture
makes the procéedings below “void for want of the essential elements of due
process.” Brown, 297 U.S. at 287. “To permit human lives to be forfeited upon
confessions thus obtained would make of the constitutional requirement of due
process of law a meaningless symbol.” Chambers v. Florida, 309 U.S. 227, 240
(1940). A rule “so basic to our system of laws should go without saying.” 4/-

Nashiri, 921 F.3d at 239,

52
FOP-SEERETHORECONNOFORN

UNCLASSIFIED//FOR PUBLIC RELEASE



USCA Case #21-1208 UNQIASSHIIEDYAORPUBLICREL.BEABE/2021  Page 63 of 74

FOT-SEERETHORCONNOTORN

. ONLY ACTION FROM THIS COURT CAN
PREVENT THE MILITARY COMMISSION
SYSTEM FROM CONTINUING TO VIOLATE THE
PROHIBITION ON TORTURE.

=" A. The violation of the torture prohibition uniquely and
pervasively undermines the integrity of the proceedings below.

" ]n the ordinary military justice context, extraordinary writs are deemed
both necessary and appropriate, where a “military judge’s ruling has a direct bearing
on the information that will be considered by the military judge when determining
the admissibility of evidence, and thereafter the evidence considered by the [military
commission] on the issues of guilt or innocence—which will form the very
foundation of a finding and sentence.” LRM v. Kastenberg, 72 M.). 364, 368
(C.A.A'F. 2013). Under this Court’s precedents too, extraordinary relief is warranted
where, as here, evidentiary rulings will necessarily “frustrate[] later review,” In re
Al Baluchi, 952 F.3d 363, 368 (D.C. Cir. 2020), and “in the discovery context where
necessary to correct an error with potentially far-reaching consequences.” In re
Clinton, 973 F.3d 106, 118 (D.C. Cir. 2020).

=% Without this Court’s intervention, military commission judges will
continue to base their conclusions of law and fact on evidence that the government
is explicitly prohibited from obtaining and using by § 948r, the Constitution,
international law, and basic human decency. Not only will the public reputation of

these proceedings be irreparably harmed if they become “torture courts,” the use of
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evidence obtained by torture to shape the discovery process and motions in limine
guarantees that the record in these cases will be irreparably contaminated in ways
that cannot be corrected post-trial.

"®rFor example, because the military commissions do not apply the Miranda
rule, statement evidence is admissible so long as “the totality of circumstances
renders the statement reliable and possessing sufficient probative value” and “the
interests of justice would best be served by admitting the statement into evidence.”
10 U.S.C. § 948r(c); MCRE 304(a). Similarly, evidence derived from statements
obtained by torture is admissible so long as “consistent with the interests of justice,”
which the Discussion to the rule states includes — but is not limited to — being derived
from any “statement that was made incident to lawful conduct during military or
intelligence operations.” MCRE 304(a)(5).

P If a military commission judge is free to rely upon the ostensibly
corroborating effect of statements obtained by torture in making judgements as
nebulous as “reliable,” “probative,” and “in the interests of justice,” evidence
obtained by torture becomes admissible at trial through the backdoor. And if this
clearly erroneous interpretation of the law is allowed to stand, this Court will be put
in the impossible position of evaluating the corrupting effect of torture on every

piece of evidence admitted at trial in support of a potential death sentence.
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™ B. Petitioner will have no meaningful remedy in any post-trial
appeal if evidence obtained by torture is used ex parte.

=3 The most insidious and necessarily irreparable effect of Respondent’s
practice of using evidence obtained by torture to prevail on “interlocutory questions”
will be on the discovery process and related litigation dealing with classified
evidence. In the so-called “505 Process,” described at pages 31-33 supra, military
commission prosecutors present extensive ex parfe briefing and argument upon
which the military commission judge makes “fact-specific evidentiary
determinations [regarding] whether the defendant could receive a fair trial without
the aid of certain evidence.” United States v. Fernandez, 913 F.2d 148, 154 (4th Cir.
1990). There have been hundreds of these ex parfe pleadings and hearings in
Petitioner’s case to date. Transcripts are not uniformly kept. And, on information
and belief, Respondent has argued in these presentations that classified discovery
should be withheld based upon evidence obtained by torture.

@R espondent has not denied any of this, despite numerous opportunities to
do so. To the contrary, in the pleading giving rise to this litigation, Respondent
argued that COL Acosta was required to credit the “facts” Respondent had obtained
by torture in making his decision. AE 353V at 21. Once Petitioner objected,
Respondent defended its policy and practice on the ground that evidence obtained
by torture was “helpful to the Military Judge ... as the Commission continues to

regulate discovery,” AE 353Y, at 2, including for the purpose of offering “some ...
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insight into how Government discovery obligations are being carried out.” /d. at 14.
And Respondent all but conceded to regularly relying upon evidence obtained by
torture ex parte in the 505 Process. /d. at 20 n.8.

Given Respondent’s policy and practice of construing § 948r as imposing
no meaningful restraint on its use of evidence obtained by torture, it is unlikely that
any military commission judge would even aware that the evidence upon which
Respondent has relied ex parte was obtained by torture. Indeed, Respondent’s policy
and practice only came to light because in briefing a routine discovery dispute,
Respondent submitted two statements that Petitioner was able to identify as having
been extracted with extraordinary brutality. The lack of self-awareness, let alone
compunction, with which Respondent used this evidence shows that this policy and
practice will continue largely unseen if this Court fails to act.

W C. Respondent’s policy and practice of using statements obtained
by torture remains in place and ripe for resolution.

= When pressed, Respondent has gone to extraordinary lengths to evade
meaningful judicial review. That fact, and the military commissions system’s
willingness to acquiesce to those efforts, shows why Petitioner has no other adequate
avenue for relief.

= After Petitioner filed a petition in the CMCR challenging the legality of
Respondent’s policy and practice of using of evidence obtained by torture,

Respondent engineered the voluntary withdrawal of the six sentences that had made
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its practice known and then moved to dismiss this case as moot. Its voluntary
withdrawal of these sentences was nothing more than a litigation maneuver, whose
sole and stated purpose was to engineer a mootness argument that would free
Respondent of having to defend the legality of its practice on the merits. AE 353EE
at 5 (By voluntarily withdrawing the six sentences, Respondent desired to “establish
strong grounds to moot the issue before the [CMCR]").

=¥ The CMCR’s order dismissing thé petition below is difficult to parse. It
variously states that Respondent’s maneuver succeeded in mooting this case and
making Respondent’s policy and practice of using evidence obtained by torture
unripe for review. But neither concept is relevant here.

== With respect to mootness, Respondent’s maneuver was a textbook case
of voluntary cessation. “A defendant’s voluntary cessation of a challenged practice
does not deprive a federal court of its power to determine the legality of that
practice.” Mesquite v. Aladdin’s Castle, 455 U.S. 283, 289 (1982). “If it did, the
courts would be compelled to leave the defendant free to return to his old ways.”
Ibid. (cleaned up). The standard “for determining whether a case has been mooted
by the [Respondent’s] voluntary conduct is stringent: A case might become moot if
subsequent events made it absolutely clear that the allegedly wrongful behavior
could not reasonably be expected to recur. The heavy burden of persuading the court

that the challenged conduct cannot reasonably be expected to start up again lies with
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the party asserting mootness.” Friends of the Earth v. Laidlaw Environmental
Services, 528 U.S. 167, 189 (2000) (cleaned up). The same standard governs
extraordinary writs directed at a policy or practice that a respondent has not
abandoned, “even though petitioners’ requests for [specific] relief ... are moot.” In
re Ctr. for Auto Safety, 793 F.2d 1346, 1353 (D.C. Cir. 1986).

=== Respondent voluntarily withdrew the six sentences that gave rise to this
case, not to abandon its practice of using evidence obtained by torture, but to avoid
judicial scrutiny. While the CMCR technically vacated COL Acosta’s ruling
approving of that practice, it did not do so on the merits. And as the CMCR itself
appeared to recognize, there remains “some cognizable danger of recurrent
violation.” United States v. W.T. Grant, 345 U.S. 632, 632633 (1953). That fact
alone should have been sufficient to dispose of any mootness argument. That
Petitioner may have “obtained relief as to a specific request” that gave rise to the
controversy “will not moot a claim that an agency policy or practice” that is likely
to have prospective effect is unlawful. Payne, 837 F.2d at 491 (original emphasis).

= The more urgent reason to reject any mootness argument is that the most
pernicious use of evidence obtained by torture has been ex parte. The CMCR
paradoxically faulted Petitioner for not coming forward with evidence proving that
COL Acosta had, in fact, relied upon evidence obtained by torture ex parte, but “the

necessary information lies within defendants’ control.” Kowal v. MCI, 16 F.3d 1271,
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1279 n.3 (D.C. Cir. 1994) (cleaned up). Petitioner has squarely averred that
Respondent has engaged in a policy and practice of using such evidence ex parte.
Respondent has never disputed that this is its practice, despite numerous
opportunities to do so. Respondent’s own representations indicate that such use is
routine. And Respondent’s conduct in this case strongly suggests that such use is
pervasive. “[T]he conclusion,” therefore, “is inescapable that the merits of
petitioners’ claims cannot be avoided on grounds of mootness.” In re Center for Auto
Safety, 793 F.2d 1346, 1353 (D.C. Cir. 1986).

=&=The CMCR’s alternative appeal to ripeness, which Respondent did not
assert below, appears based upon a misunderstanding of the law of justiciability. The
question of whether Respondent may use evidence obtained by torture to litigate
“interlocutory questions” ripened the moment Respondent used evidence obtained
by torture for that purpose. Respondent still maintains that it may conduct
Petitioner’s capital prosecution under a view of the law that permits such use (a view
shared by COL Acosta). There is therefore a “substantial controversy, between
parties having adverse legal interests, of sufficient immediacy and reality” to make
this case ripe. Lake Carriers v. MacMullan, 406 U.S. 498, 506 (1972). Whether there
remains a need to resolve that controversy because of Respondent’s voluntary

cessation presents a question of mootness, not ripeness. See Utz v. Cullinane, 520

F.2d 467,472 n.9 (D.C. Cir. 1975).
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=¥ Even if Respondent’s voluntary cessation raised a question of ripeness,
the CMCR seemed to believe that the possibility that Respondent might not use such
evidence again rendered this case unripe. But that is not the law. Ripeness rests on
“two factors: (1) the fitness of the issues for judicial decision and (2) the hardship to
the parties of withholding court consideration.” Abbott Labs v. Gardner, 387 U.S.
136, 149 (1967). Both factors are satisfied here.

& Among other things, the fitness of an issue for judicial decision depends
on whether it is purely legal, whether consideration of the issue would benefit from
a more concrete setting, and whether the agency's action is sufficiently final.”
Atlantic States Legal Foundation v. EPA, 325 F.3d 281, 284 (D.C. Cir. 2003)
(cleaned up). Whether § 948r(a) prohibits the use of evidence obtained by torture
only in trial proceedings is a question of law. This case presents that question within
the concrete setting of Respondent having used evidence obtained by torture to
prevail in a discovery dispute, that use having been approved by a merits decision
subject to de novo review, and Respondent’s insistence that its use of evidence
obtained by torture has been and continues to be lawful.

=¢&¥= Withholding this Court’s consideration will also cause significant
hardship to Petitioner and the reputation of the justice system. It will leave
Respondent free to continue to use evidence obtained by torture ex parte, and

therefore in ways that Petitioner cannot defend against, the public can only suspect,
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and this Court will be unable to review. This case also comes to this Court before
Petitioner even has a trial date. The next time Respondent uses evidence obtained by
torture openly, Petitioner’s long-delayed trial may be either approaching or
underway, and the costs and disruption resulting from this Court’s having deferred
review today will be significant.

«#&In short, this issue is “sufficiently sharp for adjudication, nothing would
be gained by postponing its resolution[,]” and “there are no significant agency or
judicial interests militating in favor of delay.” Payne, 837 F.2d at 492-93. Given the
gravity of the question presented and its pervasiveness in the military commission
system, “no balance can be struck against a finding that this case is ripe for judicial
review.” Ibid.

= I1. THIS COURT’S INTERVENTION IS NECESSARY

TO PREVENT TORTURE FROM POISONING THE
JUSTICE SYSTEM.

W= The issuance of the writ is particularly appropriate here because the
government’s use of torture and its fruits “remove this case from the category of
ordinary discovery orders where interlocutory appellate review is unavailable,
through mandamus or otherwise.” Cheney, 542 U.S. at 381. Two concrete
circumstances demonstrate that fact.

=& First, every defendant in every pending military commission was held

in the black sites, where abuse that met the legal definition of torture and cruel,
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inhuman, or degrading treatment was rampant. See, e.g., United States v. Ghailani,
751 F. Supp. 2d 502 (S.D.N.Y. 2010). Respondent’s treatment of prisoners in the
black sites therefore affects every pending military commission prosecution and
has been the primary driver of the extraordinary pre-trial delays these cases have
confronted. Carol Rosenberg, The 9/11 Trial: Why Is It Taking So long?, N.Y.
Times (Apr. 17, 2020); Sacha Pfeiffer, A Legacy of Torture is Preventing Trials at
Guantanamo, NPR (Nov. 15, 2019).

7 Interlocutory relief is warranted “when the appellate court is convinced
that resolution ;)f an important, undecided issue will forestall future error in trial
courts, eliminate uncertainty and add importantly to the efficient administration of
justice.” Colonial Times v. Gasch, 509 F.2d 517, 524 (D.C. Cir. 1975); see also
LRM, 72 M.J. at 372. The pervasive relevance of § 948r’s interpretation beyond
this case, therefore, cries out for the clarity that only this Court can bring.

= Second, the pervasive error this Court is being asked to prevent is the
unlawful use of evidence obtained by torture. In Papandreou, this Court issued a
writ of mandamus to review a claim of foreign sovereign immunity, reasoning that
to allow unlawful discovery against a foreign sovereign would violate “the
demands of international comity.” In re Papandreou, 139 F.3d 247, 251 (D.C. Cir.
1998). Here, mandamus is the only means to prevent the United States from

violating a jus cogens prohibition of international law.
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& CONCLUSION

=& Petitioner therefore asks this Court to issue a writ of mandamus and
prohibition so that the use of torture and its fruits remains categorically forbidden

in any proceeding governed by American law.

Respectfully submitted,

Dated: October 15, 2021 /s/___Michel Paradis
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