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September 26, 2018.

Elliot E. Mainzer
‘Administrator

‘Bonnevill Power Administration

P.O. Box 3621
Portland, Oregon 97232

Brigadier General D. Peter Helmlinger
Division Commander, Northwestern Division
1201 NE Lloyd Blvd., Suite 400
Portland, Oregon 97232

Lorri J. Gray
Regional Director, Pacific Northwest Region
Bureau of Reclamation

1150 North Curtis Road

Boise, Idaho 83706

Bonneville Power Administration

P.O. Box 14428

Portland, OR 97293-4428

Via First Class MailandElectronic Mail

RE: Comments on Columbia Basin Fish Accords Extensions

Dear Administrator Mainzer, Brigadier General Helmlinger, and Regional Director Gray:

On behalfofthe Spokane TribeofIndians (“Tribe”) please accept these comments

‘prepared by the Tribe’sstaffand legal counsel on the Columbia Basin Accords.
Extensions (“Drafts”). At theoutset,the Tribe wishes to acknowledge the important work

carried out by the Tribes and States (“sovereigns”) with the funding made available
throughthe Accordsandother Agreements entered in 2008. In general, the Tribe strongly
supports the useofthe Bonneville Power Administration's (“BPA”) fund to provide long-
term and steady funding streams for projects that are included in the Northwest Power
and Conservation Council's Fish and Wildlife Program (“Program”). Where these draft
accord extensions provide suchfundingstreams, the Tribe supportsthedraftsinthat

regard.
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‘With that said, these commentsaredirected solely at the Action Agencies andnotthe
sovereigns considering these Drafts. The Tribe does not fault the sovereigns for secking
long-term funding through these Drafts given the current arbitrary and opaque process by
‘which funding for fish and wildlife mitigation is allocated in the Columbia Basin. This
letter is organized by first alist of comments the Tribe requests the Action Agenciesto
address. Itis then followed by the Tribe’s analysisofthe issues contained in that list
along with recommendations for the Action Agencies.

Comments

(1) The Draft retain and incorporate by reference sectionsof the 2008 Accords. They
incorporate the authority sectionsofthe previous Accords. Please explain the statutory
authority that permits the Action Agencies to enter into the Drafts.

(a) Please explain how utilizing the Bonneville Power Administration fund
(“Fund to secure the requirements contained in the “Columbia Basin Fish and
Wildlife Program” and the “Affirmative Support, Affirmationof Adequacy”
sections requirementofthe Drafts is in compliance with 16 U.S.C. Section 838i.
(b) Please explain how the timeframesofthese Drafts, if executed, can comply
‘withthe Northwest PowerAct given that they commit significant funds under the
guise ofa Fish and Wildlife Program that is currently in the amendment process?

(2) Please explain why the Action Agencies specifically address the Council's “Phased
Approach” to the reintroductionofanadromous fish above Chief Joseph and Grand
Coulee Dams in the Drafts.

(3) Please explain how the exclusionofthe Chief Joseph Hatchery for use in the Phased
Approach is in compliance with the Northwest Power Act.

(a) Please explain the statutory authority BPA and the Action Agencies use for
justifying this requirement.
(b) Please explain how this restriction meets the purposesofthe Northwest Power
Act, in particular the potential for this restriction to cause unnecessarycoston the
Region in its implementationof the measures adopted by Council.
(©) Please explain the statutory authority for the BPA’ unilateral attempt to
undermine “measures” adopted inthe 2014Fishand Wildlife Programas outlined
in the Colville Tribes’ Draft Accord Extension at Footnote 11. Please explain
how this meets the “consistency requirement”of the Northwest Power Act.

(4) Please explain how the “AffirmationofAdequacy” does not undermine the court
ordered CRSO EIS development.

(5) Please explain how these Accords comply with the Action Agencies” trust
responsibility.
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Discussion

Below is abriefsummaryofthe statutory and regulatory framework the Tribe will utilize
10 address its concens with the Drafts in lightofthe requirementsofthe Northwest
Power Act and Federal Indian legal principles.

First, BPA can only use the Fund “for duties imposed upon the Administrator pursuant to
thelaw. ...” 16 U.S.C. Section 838i(b). Although the Administratorhas broad authority
in using the Fund, BPA’s useofthe Fund must be consistent with and not undermine the
Pacific Northwest Electric Power and Planning and Conservation Act of 1980, 16 U.S.C.
Sections 839-839h (ereinafier “Northwest Power Act” or “Act”). See generally
Portland General Elec. Co. v. Bonneville Power Admin., S01 F.3d 1009 (9th Cir. 2007).
Specifically, BPA:

Shall use the Bonneville Power Administration fund and the authorities
available to the Administrator under this chapter and other laws
administered by the Administrator to protect, mitigate, and enhance fish
and wildlife to the extent affected by the development and operation of
any hydroelectric projectofthe Columbia River and its tributaries ina
manner consistent with the plan,ifin existence, the program adopted
by the Council under this subsection, and the purposesof this chapter.

16 U.S.C. Section 839b(h)(10)(A).

Second, the Northwest Power Act places the following unambiguous duty upon the
Action Agencies:

(11)(A) The Administrator and other Federal agencies responsible for
‘managing, operating, or regulating Federal or non-Federal hydroelectric
facilities located on the Columbia River or ts tributaries shall--
(i) exercise such responsibilities consistent with the purposesofthis
chapter and other applicable laws, to adequately protect, mitigate, and
enhance fish and wildlife, including related spawning grounds and habitat,
affected by such projects or facilities in a manner that provides equitable
treatment for such fish and wildlife with the other purposes for which such
system and facilities are managed and operated;
(ii) exercise such responsibilities, taking into account at each relevant
stageof decision making processes to the fullest extent practicable, the
program adopted by the Council under this subsection. If, and to the
extent that, such other Federal agencies as a resultofsuch consideration
impose upon any non-Federal electric power project measures (0 protect,
mitigate, and enhance fish and wildlife which are not attributable to the
development and operationofsuch project, then the resulting monetary
costs and power losses(ifany) shall be borne by the Administrator in
accordance with this subsection.
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(B) The Administratorand such Federal agencies shall consult with the
Secretaryofthe Interior, the Administratorofthe National Marine
Fisheries Service, and the State fish and wildlife agenciesofthe region,
appropriate Indian tribes, and affected project operators in carrying out the
provisionsofthis paragraph and shall, to the greatest extent practicable,
coordinate their actions.

16 U.S.C. Section 839b(k)(11)(A)-(B)(emphasis added). In general, BPA’s actions and
useofthe Fund must be consistent with the Plan, the purposesofthe Northwest Power
Act, and other applicable laws (which include the federal trust responsibility). Keeping
in mind that “at the same time, regardless ofhow serious the problem an administrative
agency seeks to address,.. it may not exercise its authority in amanner inconsistent with
the administrative structure that Congress enacted into law.” General Elec. Co. ».
‘Bonneville Power Admin. 501 F.3d at 1026.

Third, the Act requires that the Northwest Power and Conservation Council (“Council” or
“NPCC”) develop the Fish and Wildlife program from the recommendationsofthe
federal andtheregion's state fish and wildlife agencies and the Tribes. 16 U.S.C. Section
839b(H)(2). The Ninth Circuit described this requirementinthefollowing fashion:

‘Congress recognized, in particular, that fish and wildlife issues, were and
should be, outside the expertise of the Council and the hydropower
regulating agencies. Nonetheless, the need for experience and expertise
‘with respect to fish and wildlife was plain. Looking to those having
responsibility for managing such resources Congress found the experience
and expertise on which the Council should rely to frame a fish and wildlife
program. Accordingly, Congress required in Section 839b that fishery
‘managers be given a high degreeofdeference in the development ofa fish
and wildlife programofthe Basin... We find it inherently reasonable to
give agencies and tribes, those charged with the responsibility for
‘managing our fish and wildlife, a high degree ofdeference in the
creation ofa program and the interpretation of the Act's fish and
‘wildlife provisions.

Now. Res. Info. Cir. et al v. Nw. Power & Conservation Council etl, 35 F3d 1371, 1388
(9th Cir. 1994)(emphasis added).

Fourth, in regards to interpretationsofany ambiguous provisionsofthe Northwest Power
Act that are designed to benefit the Tribes” resources, those must be interpreted pursuant
to the Indian law canon of statutory construction, derived from the trust relationship,
‘which requires that “statutes are to be construed liberally in favor ofthe Indians, with
‘ambiguous provisions interpreted to their benefit.” Montana v. Blackfeet Tribe, 471 U.S.
759, 766 (1985). “The trust relationship and its application to all federal agencies that
‘may deal with Indians necessarily requires the application ofa similar canon of
construction to the interpretationoffederal regulations.” HRI, Inc. v. EPA, 198 F.3d
1224, 1245 (10th Cir. 2000). One commentator stated this principal succinctly with this.
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statement; “the agency is bound by the trust responsibilty to use its discretion within the
statutory regime to protect tribal interests unless doing so conflicts with the actual
statutory language.”

Finally, the Action Agencies are the trusteeofthe Indian Tribes’ rights, including their
fishing rights whether they are based in treaty or executive order. See Parravano v.
Babbitt, 70 F.3d 539, 546 (9th Cir. 1995); see alsoNWSea Farms, Inc. v. UnitedStates
Army Corpsof Eng’rs, 931 F. Supp. 1515, 1519-20(W.D. Wash. 1996). This trust
responsibilityextends“to the federal government as a whole.” See id. Additionally, any
agency action thatcan impact tribal rights and interests is subject to the “United States”
fiduciary responsibilities toward the Indian tribes.” Nance v. Environmental Protection
Agency, 645 F.2d 701, 711 (9th Cir. 1981); id.

In short, the Action Agencies are toactconsistentwiththe fish and wildlife program and
the Northwest Power Act’s purposes. Additionally, they must act in accordance with their
trust responsibility owed to the Tribes.

Useof the BPA Fund to require specific recommendations by the recipients of BPA
funds pursuant to the draft accords undermines the structureof the Northwest

Power Act.

As stated above the useofthe Fund must be consistent with the purposesofthe Act and
the Program. It is not consistent with the Act for the Action Agencies to utilize the BPA
Fund to obtain specific recommendations for the Program from specific partesor to
obtain substantial influence on the contentofthe recommendations submitted to the
Council. For example, allofthe Drafts require the Parties to “Recommendthatthe
‘Council largely retain the 2015 Program except as needed to incorporate this Agreement,
including: Project Administration and Efficiencies and Habitat Monitoring and
Evaluation Efficiencies.” (Page 16ofthe Draft Idaho Accord, similar in the other
Accords). Another example ofthe influence on recommendationscan be found in the
Colville Tribes’ Dra.

During the termofthe Extension, any comments or recommendations for
Council's Program Amendments that the Colville Tribes or Action
Agencies submit to the Council shall be consistent with this Extension and
the 2008 Agreement. The ColvilleTribes and Action Agencies will
coordinate in advance on any such recommendations, which will not
include comments or recommendations that seek to require anyofthe
Action Agencies to fund specific projects or funding amounts as a
Program requirement.

? The Indian Trust Responsibility: Protecting Tribal Lands and Resources Through Claims of Injunctive
Relief Against Federal Agencies, Mary Christina Wood, 39 TULSA L. REV 355, 362 (Winter 2003)ciig
Nw. SeaFars v. US. Army CorpsofEng'rs, 931 F- Supp. 1515 (W.D. Wash. 1996) uphokin th Corps
refusal ofa permitfo a fish fam because it could inerfere with treaty fisheries. The Court sated, “(] this
fiduciary duty, rather than any expres regulatory provision, whichmandates thatthe Corps ake treaty
rights into consideration” Id. at 1520).
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~Each party shal share with the other Parties all draftsofany
recommendations for the amendments, comments on recommendations,
and comments on the draft amendments in a timely manner that upholds
the commitments under the 2008 Agreement and this Extension to
coordinate and avoid surprises.

‘The above examples of the influence the Action Agencies seck to obtain with the use of
the BPA fundisby no means a complete list, but these examples clearly illustrate the
following problem.

‘The structureofthe Northwest Power Act requires that the BPA Fund be used
consistently with the purposesofthe Act and the Program. Here, the Fund is (1) being
used to obtain specific recommendations from entities granted special status under the
Act. In developmentofthe Program, the Act requires that the Council give the
recommendations of theRegion’ Tribes and States a high degreeofdeference in the.
creationofthe Program. Ifthe Action Agencies, specifically BPA, are allowed to be the
gatekeeper of which recommendations go from these special status entities, it undermines
the statutory scheme. BPA is not charged with the dutyofproviding recommendations
on the fish and wildlife program under the Act. It is charged with usingitsFundto
implement the Program. However, in this situation it is using its Fund to gain the ability
10 control what typesofrecommendations the Council receives from the entities in the
region with special status under the Act’s provisions.

“This influence on the recommendations undermines the Act in two critical ways. One,
the stateandtribal fish and wildlife managers identified under the Act to provide the
Council with the material for the Program development are being told what to say by a
federal agency that is not afforded special deference in the Program's development under
the Act. This allows BPA to influence the Program evelopment in away that Congress
did not intend. Two, this creates a significant problem for the Council on how to
properly assess the recommendations it receives from the Accord parties. The Act
requires them to provide significant deference to such parties, however,ifthe Council
knows that such parties are only providing such recommendations at the insistence of
BPA how does it provide those recommendations the deference under the Act. If
Congress had wanted BPA and the other Action Agencies to develop the Fish and
Wildlife Program and then implement it with theuse ofthe BPA Fund, it clearly could
have drafted the Northwest Power Act to reflect that desire, but that was not Congress’
intent.

“The Ninth Circuit succinctly stated the balance Congress struck in the Act:

Hence, Congress realized that furtheranceofthe purposeofthe Act, that
fish and wildlife be on par with energy, required that the Council defer to
the recommendationsof agencies and tribes. Ofcourse, the reason for this
deference to fishery managers is their unique experience and expertise in
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fish and wildlife. Congress intended that the Council not simply tap this
resource of information and advice, but that it “heavily rely” upon it.

Now. Res. Info. Ctr. et al v. Nw. Power & Conservation Council. et al, 35 F.3d at 1388.

The useof the BPA Fund to require that the States and Tribes give up their ability to
provide the Council and the Region with recommendations based on professional opinion
and experience in exchange for consistent funding for their Projects goes against the:
purposesofthe Act. BPA is free to give its opinionofthe Fish and Wildlife Program to
the Council, but it does not have the authorityto influence the opinionsof those entitled
10 deference under the Actto further its goals and objectives particularly when those
objectivescan be in direct conflict with the Region’s Fish and Wildlife Program.

Recommendation: Any specific requirements on the content and/or recommendations
that are submitted by the sovereigns entering into the Accords must be removed from the
Draft. The useof the BPA Fund to purchase the support for the Action Agencies”
opinions and actions on some subject matter and silence on others undermines the clear
‘purposesofthe Northwest Power Act.

‘The commitment of the BPA Fund to fund projects through the next Fish and
‘Wildlife Program’s timeframe violates the “consistency requirement”ofthe

Northwest Power Act and upends the Agencies and Sovereigns roles under the Act.

‘These Drafts,ifapproved, will commita significant portionof the BPA Fund used for the
‘purposesofthe Northwest Power Act without the guidance of the applicable Fish and
Wildlife Program. “The Act requires that BPA’ fish and wildlife protection, mitigation,
and enhancement actions to be consistent with (1) the Councils Power Plan; (2) the
‘Council's Fish and Wildlife Program; and (3) the purposesof the Act.” No. Envi. Def.
Fund, etal. v. BPA et al, 477 F.3d 668, 674 (9th Cir. 2007)

As the Action Agencies are well aware the Council is required to review and update the
Fish and Wildlife Program at least every five years. The last program was adopted in
2014 and the review and amendment process for the next Program began in Mayofthis
year. Given that the new Program will not be final until mid to late 2019, the commitment
ofthe BPA Fund to “measures” that may not be carried over to the 2019 Fish and
‘Wildlife Program will not meet the “consistency requirement”ofthe Northwest Power
Act. For example,if the 2019 Program prioritizes new measures not coveredby the
Accords how then do the Action Agencies propose to fund these new measures? In short,
the timing ofthe renewalofthe Accords must be changed to be consistent with the Fish
and Wildlife Program’s development. Currently,ifthe termination dates are leftas is and
these Accords continue with additional renewalsin the future they willnever coincide
witha newly adopted Program.
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Furthermore, and most concerning is language in the draft Accords that appears to
blatantly acknowledge BPA’s lackofconcern for the Northwest Power Act’s
“consistency requirement” and roles the Council's Program is to play in the allocation of
the BPA Fund. As an example on page 8ofthe Draft Idaho Accord Extension it sates:

Bonneville and the [sic] Idaho in particular ~are agreeing to use a
biological investment portfolio model as a sound business approach to
‘managing the costs of protecting, mitigation, and enhancing fish and
wildlife, and providing them equitable treatment with the other purposes
for which the Action Agencies operate the Columbia River system, while
simultaneously ensuring the pacific Northwest an adequate, efficient,
economical, and reliable power supply.

‘This again highlights the problem with funding agreements that do not properly take into
‘account the Fish and Wildlife Program, and the roles the various parties are to play. As
outlined in the Act:

‘The Council shall develop a programonthe basis of such
recommendations, supporting documents, and views and information
obtained through public comment and participation, and consultation with
the agencies, tribes, and customers referred to in subparagraph (A) of
‘paragraph (4). The program shall consistofmeasures to protect, mitigate,
‘and enhance fish and wildlife affected by the development, operation, and
‘managementofsuch facilities while assuring the Pacific Northwestan
adequate, efficient, economical, and reliable power supply. Enhancement
‘measures shall be included in the program to the extent such measures are
designed to achieve improved protection and mitigation.

‘The Council, not BPA and Idaho,areto developthe Program and then BPA isto actin a
manner that is consistent with the Program. In the above draft Accord language, it
indicates that BPA intends tousethe Fund in a manner that is consistent with how it and
Idaho sec fit, not ina manner consistentwiththe Program. This along with the timing of
these drafts indicates a need to have the renewalsofthe funding agreements take place at
times when the parties can consider the most recent Fish and Wildlife Program to avoid
the usurpingofthe Council's authority and the Program by BPA and the Accord
sovereigns. Its clear that without oversight by the Council and the Region, the Action
Agencies and accord sovereigns will be in a position to decide the Region's fish and
wildlife priorities without oversight by the Council or the Region. This does not serve the
purposesofthe Northwest Power Act.

Recommendation: These extensions should be extended through 6 months after the
Council adopts the new Program. The Action Agencies could then renegotiate the.
Accords and have their expiration dates sync with the amendmentand adoption of future
Fish and Wildlife Programs. This would allow the important workofthe accord parties
to continue with a stable funding source, and the renegotiationofeach new Accord could
be consistent with the relevant Fish and Wildlife Program.
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‘The inclusionoflanguage in the Draft Accord Extensions addressing the Council's
‘phased approach to the reintroduction of anadromous fish above Chief Joseph and
Grand Coulee Dams undermines the Council's Program and Councils overall

authority to set the priorities of the Region through development of the Program.

In mostofthe Drafts language is included that calls out the need for special consideration
and communication amongst the parties on “all aspects and stages of” the Councils’ 2014
Fish and Wildlife Program’s phased approach to anadromous fish reintroduction above
Chief Joseph and Grand Coulee dams. (Colville Draft at 19, Idaho Draft at 16, Shoshone-
Bannock Tribes Draft at 17, and Lower River Tribes Draft at 18).

As an example, the following or similar language is included in allofthe Drafts: “The
Action Agencies have legal, economic, and policy concerns with specific proposals for
passage and reintroduction aboveChief Joseph and Grand Coulee dams.” (Lower River
Tribes Draft at 18). Thisconcerns the Tribe for several reasons. First, on September 8,
2017 the Tribe senta letter to the Action Agencies requesting information on the CRSO
EIS development process, specifically, the need to include altematives that considered
anadromous fish reintroduction above Chief Joseph and Grand Coulee dams in the EIS’s
altematives. (Attachment 1). The Action Agencies finally responded on March 20, 2018
and at one point stated: “The Council is still in phase one, reviewing preliminary.
information. We think that process will provide valuable information for future
considerationof reintroduction...” (Attachment 2). It seems as though the Action
Agencies are not consistent in their viewof the Councils Program, in one instance it is
viewed as providing valuable information and in another it is causing concern.

With that stated, the Tribe would like a clear and specific explanation as to what the
“legal, economic, and policy concerns” are and to be blunt why those concems matter.
‘The Council adopted valid measures to approach anadromous fish reintroduction above
Grand Coulee and Chief Joseph Dams. The measures were developed in a public and
transparent fashion as required under the Northwest Power Act. Both federal and state
fish and wildlife managers, along with many Tribes, and citizens and organizations in the
Region, support this phased approach. It is unclear where the Action Agencies derive the
statutory authority to interject their opinions into this process in an attempt to undermine
it. Clearly,theNorthwest Power Act envisioned a program that is developed by the
Region, not the Action Agencies.”

Having the Action Agencies attempt to undermine the Region’s Program and attempt to
influence the process further through these Drafts undermines the purposesof the
Northwest Power Act, and it casts doubt on the Agencies ability to fully and fairly
carryout the CRSO EIS and their other statutorydutiesas they relate to the Northwest
Power Act. The Drafts requirements wil impact the abilityofthe Council and the Region

2 The Council's response BPA's an others concerns and a discussion ofthe Phased Approach can be
found at pages 295-301 in AppendixSofthe 2014 Fish and Wildlife Program
ipso avcouncilorg/eporty201-olumbie:iver-basi:fsh-andwildie-orogramappendiscs:
Fesponses-recommendstions and-comments-including- indings-recommendations-not (last visited
September 19, 2018)
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to utilize the experience and knowledge of the States and Tribes that enter into the
Accords to provide their expertise in ths effort. It will give the Action Agencies far too
much influenceoverthe information shared and utilized by the Council and the Region
on the phased approach outlined in the Program.

Additionally, the validity of BPA’ concerns appear to be disingenuous given their
participation and arguments as a party in Northwest Resources Information Center, Inc. v.
Northwest Power and Planning Council, et al, 15-71482, unpublished opinion, (9° Cir.
2017). In that case the validityofthe Program was called into question by Northwest
Resources Information Center. Bonneville in itsbriefinthatcase took the following
position: “Bonneville concurs with and supports the Council's AnsweringBriefon all of
the issues enumerated above.” (BPA Brief at 8-9). Twoofthose enumerated issues were:
(1) the Council unlawfully equated the ESA and the Northwest Power Act; (2) the
Council's decision to adopt the 2014 Program isarbitraryand capricious.” Id. The
Council in defenseofthe 2014 Program in the Ninth Circuit used the “measures” the
Council adopted addressing anadromous fish reintroduction above Grand Coulee Dam in
several places to defend against this claim by Northwest Resources Information Center.
For example,

And finally, note that the Council included in the program significant new
‘measures recommended and supported by agencies and tribes that were
not in the Accords and biological opinions, and that Bonneville and the
Bonneville utility customers opposed or had serious qualms about. This
includes, for example, new measures for investigating the reintroduction
ofanadromous fish above Grand Coulee Dam and measurestoaddress
toxic contaminants in the mainstem. These were the key issues in the
developmentofthe 2014 Fish and Wildlife Program.

(NPCC Briefat61). BPA concurred with this line of argument. (BPABricfat 8-9).
Furthermore, the Court in finding that the Council had lawfully adopted the Program,
also used this example:

First, the Program included numerous environmental measures distinct
from those included in the Federal Columbia River Power System
biological opinions (BiOps) issued pursuanttothe ESA. For example, the
reintroductionofanadromous fish above the Grand Coulee Dam, as
recommended by the Spokane Tribe, was included in the Program but not
in the BiOps.

Northwest Resources Information Center, Inc. v. Northwest Power andPlanning Council,
et al, 15-71482 at 2. BPA as outlined in theirbrief had apprehension with the possibility
of having the Program remanded or found deficient in some way by the Ninth Circuit.
(BPABriefat 8). Accordingly it took action and intervened in the case and clearly
benefited from this lineofthe Council's argument. It is difficult for the Tribe to
understand why now BPA has “legal, economic, and policy concerns” with the Program’s
“measures” that it supported as an exampleofthe Program’s validity.
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Recommendation: Remove any reference that requires the sovereigns that enter into the
Drafts to carry out any special communication protocols in relation to the Council's
phased approach to anadromous reintroduction aboveChief Joseph and Grand Coulee
Dams. Please clearly explain what are the Action Agencics’ “legal, economic, and policy
concerns with specific proposals.” Specifically focuson the “specific proposals.” Given
the Tribe's close involvement with other sovereigns and federal agencies in carrying out
partsof Phase Oneofthe Council’s Progra, the Tribe is unaware ofany “specific
proposals” that should cause concer. The next logical step in the Tribe's view is low
cost “selective releases” as outlined as an option in Phase One of the Council's Program.

The Action Agencies requirement that use of fish from the Chief Joseph Hatchery
be categorically barred from use in the Council's Phased approach to anadromous

fish reintroduction above Chief Joseph and Grand Coulee Dams violates the
“consistency requirements,” is arbitrary and capricious, and is not in accordance

with the Northwest Power Act.

The Colville Tribes’ Draft Accord Extension states the following:

The Action Agencies understand the Colville Tribes intend to pursue
cultural and educational fisheries activities involving anadromous fish
aboveChicf Joseph and Grand Coulee dams using the Tribes’ own
authorities and funding unrelated to this Extension or Northwest Power
Act mitigation mandates. As an accommodationto legal and policy
concerns raised by the Action Agencies, during this Extension, the
Colville Tribes agree not to use fish produced at or originating from Chief
Joseph Hatchery for any purpose above Chief Joseph Dam, except that
carcasses from such fish may be used for any biological purpose
consistent with applicable regulatory requirements. In addition, the
Colville Tribes in their sole discretion mayusedata and research from
these cultural and educational fisheries activities in any forum for any
purpose.

Colville Tribes Draft at 19.

As the Action Agencies are aware they must act consistent with the purposes of the
Northwest Power Act, they must take into account the Program when carrying out their
responsibilities within the Columbia River, and they must coordinate their actions with
‘Tribes and others inthe Region. See 16 U.S.C. Section 839b(h)(11)(A)(B). It is unclear
howthe above meddling and direct confrontation with the Program and the Tribes’
reintroductionplansand goals meet this standard.
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The Fish and Wildlife Program states the following under Phase Oneofthe anadromous
fish reintroduction measures above Grand Coulee Dam:

Investigate habitat availability, suitability and salmon survival potential in
habitats above Grand Coulee. This might include selective releases of
salmon and steelhead. Investigate the scientific feasibility and possible
cost ofupstream and downstream passage options for salmon and
steelhead. Before funding new investigations, provide the Council with a
report for considerationofsubsequent work 10 advance the fish passage
planning process.’

As the Action Agencies are aware, the Tribe along with its Regional partners, aspartof
pursuing more information onhowbest to carry out selective releases, worked with
USGS to develop the "Risk Assessment for the ReintroductionofAnadromous Salmonids
UpstreamofChief Joseph and Grand Coulee Dams, Northeastern Washington. This
assessment identifiedChief Joseph Hatchery fish as an excellent option for selective.
releases. Accordingly, it is unclearto the Tribe why the above requirement would be
included in the ColvilleTribe’sDraft for several reasons.

First, the Action Agencies are required to act consistently with Act'spurpose. One of
those purposes is to implement the Program. Here, implementing the Program’sphased
approach could include in the near future the useoftheChief Joseph Hatchery fish for
selective releases. However, ifthe above restriction is entered, the Draft will prevent the
useofthese fish.

‘The second reason isthe cost totheProgramin time and money. The desire to ensure that
the Program operates efficiently is important to the Region and a themeofthe Northwest
Power Act and is an almost continuous talking point for BPA. Here, Chief Joseph
Hatchery origin fisharean optimal choice for selective releases and happen tobethe
‘economical choice becauseoftheir proximity to the areas of interest in the Council’s
‘phased approach. Their use will reduce transportation and administrative process costs,
but are being blocked from use by this Draft. Furthermore, these fish pose litle disease:
risk and depending on the year will be readily available to ensure the Program'sand.
future programs implementationofthese measures pursuant to Phase One are timely.

Finally, the Region's ratepayers paid for the hatchery and categorically barring the use of
the hatchery for these selective releases robs the Regionofthe full use of ts investment.
‘Washington utilities pay 67 percent of BPA’s fish and wildlife costs; it is unclear why the
ratepayers in Washington, including the Tribal members that make up a portionofthose
ratepayers, cannot fully utilize an asset that they paid a significant portion of. Particularly
when that asset has been identified as the obvious choice for these purposes.

3Available a: hips: sss. councilorg reports 2014-columbia-river-basin-isirand-wildife-orogram at
85. (Last visited September 24, 2018).
* Availablear ips: pi. sesgovipsblication/of20171113 (Last visited September 24, 2018). “For
spring Chinook Salmon reintroduction,Chief Joseph Hatchery (CJH; non-ESA listed,lowerColumbia
River spring Chinook Salmon) ranked highest.” at page 2.
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Recommendation: Remove any restrictions on theChief Joseph Hatchery fish from the
Drafts. Additionally, as requested elsewhere in this comment letter please explain the
Action Agencies “legal, economic, and policy concerns with specific proposals” for
implementing the Phased Approach outlined in the Council's Program.

Footnote 11 in the Draft Colville Accord Extension must either be fully explained or
removed in lightofBPA’s argument in Northwest Resources Information Center, Inc.

». NorthwestPowerandPlanning Council, et a., the Indian law canon of
construction, and the deference requirements contained in the Northwest Power

Act.

“The Tribe is very frustrated by Footnote 11 in the Draft Colville Accord. It states the
following:

Bonneville takes the position that the three-phase approach to considering
passage and reintroduction as outlined in the Columbia River Basin Fish
& Wildlife Program is not a “measure”asdefined by the Northwest Power
Act because it has not satisfiedthe statutory requirements thata proposal
must meet to become a program measure. 16 U.S.C. §§ 839b))(SH(7).
‘The Ninth Circuit considers the criteria in section 839(b)(h)(6) substantive
and has said program measures must adheretoeachofthe criterion. NRIC
v. NWPower and Conservation Council, 35 F.3d 1371, 1389 (9th Cir.
1994). The Colville Tribes acknowledge Bonneville’s position but do not
agree with it.

For the following reasons, BPA mast either delete this Footnote or thoroughly explain its
decision to ignore and fail to act upon the legally adopted Fish and Wildlife Program’s
“measures.”

First and foremost tisalarming that BPA is willing to take the opposite legal position it
took in Northwest Resources Information Center, Inc. v. Northwest Power and Planning
Council, et al., as explained above. BPA now appears to be taking an entirely different
legalposition thanthe one sucessfully argued before the Ninth Circuit. In short, if BPA
did notbelievethat the 2014 Program was in fact in compliance with the Northwest
Power Act it should have argued that position insteadof concurring with Council's line
ofargument.

Second, BPA’ position in Footnote 11 is directly in conflict withthe Indian law cannon
ofconstruction. The provisionsofthe Northwest Power Act cited by BPA in the.
Footnote directly impact the Tribes’ resources, and, ifambiguous as applicd here they
must be interpreted pursuant to the Indian law canonofstatutory construction which
requires that “statutes are to be construed liberally in favorofthe Indians, with
ambiguous provisions interpreted to their benefit See Montana v. Blackfeet Tribe, 471
US. 759, 76 (1985). Additionally, “thetrust relationship and its application to all
federal agencies that may deal with Indians necessarily requires the applicationof a
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similar canonofconstruction to the interpretationoffederal regulations.” HRI Inc. v.
EPA, 198 F.3d 1224, 1245 (10thCir. 2000).

Here, it isunclearto the Tribe what issue BPA takes with the “measures” related to
reintroduction above Grand Coulee Dam that were adopted by the Council. In the Tribe's
view there is no ambiguity and the phased approach outlinedinthe 2014 Program is
clearly a valid “measure.” Additionally,ifthere is some ambiguity BPA must interpret
the ambiguity to the Tribes’ benefit, and not blindly take a new position that the phased
approach is somehow not a “measure.” BPA’S new position does not comply with the:
Indian law cannonofconstruction,ifin fact there is any ambiguity.

Finally, BPA's interpretationofthe measures requirementofthe Act and how it applies
10 the Program is due no deference. The Ninth Circuit made clear: “In lightoftheNPA’s
legislative history and text, it follows that fishery managers, as well as the Council, be.
given deference in interpreting the fish and wildlife provisionsoftheofthe Act,” and that
BPA is given deference in interpreting the power plan provisionsofthe Act. See Nw. Res.
Info. Cir. etal v. Nw. Power & Conservation Council. et al, 35 F.3d 1388. Here, BPA’s.
new position that it did not take during the developmentofthe 2014 Program’, nor the
litigation involving the 2014 Program’s development and adoption, is entitled to no
deference. The purposeofBPA stating this new position in Footnote 11 appears to only
be to fuel more delay in the implementationof the Program’s valid measures.

Recommendation: Footnote 11 should be removed and BPA’s position must be clearly
explained regarding its new position on the requirements ofa “measure.”

‘The “Affirmation of Adequacy” section will undermine the requirementsofthe May
4,2016 Order in National Wildlife Federation, et al v. National Marine Fisheries

Service, etal.

In the Drafts, the Action Agencies require the Accord parties to support their approach in
the developmentofthe CRSO EIS that was ordered by Judge Simon in May of2016.5

Despite billionsofdollars spent on these efforts, the listed species
continueto be in a perilous state. Oneofthe benefits ofaNEPA analysis,
‘which requires that all reasonable alternatives be analyzed, is that it allows
innovative solutions to be considered and may finally be able to break
through any bureaucratic logjam that maintains the status quo. The
agencies, public, and public officials will be able evaluate the costs and

The Council's response BPA's and others concerns and discussionof the Phased Approach canbe
found at pages 295-301 in Appendix §ofthe 2014 Fish and Wildlife Program
tps councilor teport/201-columbia-iverbasin fishand-wildife program/appendic.
sponses.recommendstions-and-comment-inoluding fnding-recommendations-nor (ast visited
September 19,2018)
© The language on this subject varies in each Draf. For example the Montana Draft tates “With respect 0
the CRSO EIS, Montana supports the Action Agencics procedural approach to complying withthe Court's
orders regarding NEPA”; daho Draft “Idaho supports the Action Agencies approach to complying with the
(Courts orders regarding NEPA.” (Same as Shoshone Bannock and Lower River Tribes).
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benefitsof various altematives. The FCRPS remains a system that “cries
out” for a new approach. A NEPA process may elucidate an approach that
will finally move the listed species outofperil

National Wildife Federation, et al v. National Marine Fisheries Service, et al, No. 3:01-
©v-00640-S1, Order and Opinion, at 144-45, (May 4, 2016). By requiring that the parties
either support the Action Agencies in the developmentofthe EIS or have their critical
funding streams threatened,the Action Agencies will be able to undermine the parties
ability to provide no more thana rubber stamp on what the Action Agencies intend to do
during the CRSO EIS process. The requirement that the sovereigns stay silent and/or
support the CRSO EIS developed by the Action Agencies will rob the Regionofthe
“Tribes and States opinions that may differ from the Action Agencies, and will undermine
the developmentofthe “new approach” that is needed and intended by the Court Order.

Recommendation: Remove any requirements that the parties to the Accords must take
any specific position in the CRSO EIS development.

‘These Drafts fail to comply with the Action Agencies’ trust responsibility.

Any action by the Action Agencies that can impact ribal rights and interests issubjectto
the “United States’ fiduciary responsibilities toward the Indian tribes.” See Nance v.
Environmental Protection Agency, 645 F.24 701, 711 (9th Cir. 1981). The Tribe for
brevity’s sake will only point to the glaring exampleofthe Action Agencies ignoring
their trust responsibility owed to the Spokane TribeofIndians.

Here, by the very languageofthese drafts, the Action Agencies are directly opposing or
attempting to further slow the implementationof the Fish and Wildlife Program’s phased
‘approach 0 anadromous fish reintroduction above Chief Joseph and Grand Coulee Dams.
As the Action Agenciesare well aware, this measureofthe Program isofthe highest
importance to the Tribe. In the Tribe’s opinion it simply cannot square the Action
Agencies trust responsibility duties with their insistence on attempting to impede the
‘phased approach measures on every front with every possible argument. These actions
are simply not compatible with the their trust duties given the purposesofthe Northwest
PowerActand the measuresinthe 2014Fishand Wildlife Program. By attacking the
valid and legal measuresoftheProgramthat areofgreat importance to the Spokane.
‘Tribe and many in the Region, the Agencies arefailingto uphold their trust
responsibility.

Recommendation: Remove any language inthedrafts that impacts the implementation
ofthe Fish and Wildlife Program's phased approach to anadromous fish reintroduction
aboveChief Joseph and Grand Coulee Dams. Please include an explanationof how the
Drafts given that they require Tribes to give up their rights under the Northwest Power
Act to have their opinions and recommendations freely and openly shared with the
‘Council and the Region comports with the trust responsibility.
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Conclusion

As stated above, the Spokane TribeofIndians strongly supportsthe useofthe BPA Fund
10 provide long-term and consistentfundingto further the legal purposesof the
Northwest Power Act. However, allowing the Action Agencies to arbitrarily pick the
‘winners and losersofthe Fish and Wildlife Program goes far beyond any statutory
authority granted by Congress. Accordingly, the Tribe urges the Action Agencies to
adopt and follow the recommendations provided above to ensure that the purposes
Congress contained in the Northwest Power Act and the permitted usesofthe BPA Fund
are followed.

Sincerely,

Carol Evans
Chairwoman
Spokane TribeofIndians

Ce: BJ. Kieffer, Director, Spokane Tribal Natural Resources Department
‘Ted Knight, Special Legal Counsel, Spokane Tribeof Indians
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Attachment 1

#237, Spokane Tribe of Indians
NAY P.O. Box 100 eWellpinit, WA 99040 « (509) 458-6500
olde
fe.
a

September 8,2017

Major General Scott A. Spellman
‘Commander
Army CorpsofEngineers
Northwest Division

Mr. Elliot Mainzer
Administrator
Bonneville Power Administration

Ms. Lori Gray
Pacific Northwest Regional Director
BureauofReclamation

RE: Spokane Tribe’s Comments on Material and Information Shared at the
‘August 30,2017 Co-Lead Agency Executive/Tribal Leaders Meeting

Dear Co-Lead Agency Executives:

On behalfofthe SpokaneTribeofIndians(‘Tribe”)Iwantedtothankyou formeeting
‘with membersofthe Spokane Tribal Council andthe Tribe's staffonAugust 30th in
‘Spokanetodiscussthedevelopmentofthecourtorderedenvironmentalimpactstatement
(“EIS”) for the Columbia River System Operations (“CRSO”). At that meeting the
‘Agencies informedtheTribespresentthtcomments andinputonthedraftdocuments
and process thusfarwerewelcomeanytime.Accordingly,pleaseacceptthesecomments
for consideration in formulating the alternatives and related documents.

Firstandforemost,theTribeisfrustratedby theagenciesexpresseddesireat themeeting
10 avoid addressing the Tribe's and others request to include salmon reintroduction into
thehabitatsaboveChiefJosephandGrandCouleeDamswithinthealternatives.The
Tribe's position on this issue is that the consideration and inclusionofsalmon
reintroductionaboveChiefJosephand GrandCouleeDamswithin thealternativesisa
‘requirement to meet the mandatesofthe Endangered Species Act (“ESA”), National
Environmental Policy Act (“NEPA”) and the Northwest Power Act (“NPA”). The Tribe
‘extensivelycommentedandprovidedinformationonthisrequestinits February2017
Scoping comments. (Attached as Exhibit 1).
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Unfortunately,what we heardatthe August30 meeting,particularly fromthe BOR
representatives, was the agencies’ desire 10 avoid addressing this critical topic at all. A
varietyofexcuseswereoffered suchas:reintroduction shouldbeaddressedinanother
‘unnamedprocess,reintroductionistoocomplextoaddressinthisprocess,and
reintroduction should be dealt with solely in the Northwest Power and Conservation
‘Council's (NPCC”) Fish and Wildlife Program. Allofthese excuses are untenable and
likely to lead to further litigation.

Additionally,theTribereviewedthedocumentspresented atthemeetingandwishesto
offer comment on those. The following are the Tribe's specific comments on these topics.

Reintroduction

Atthemeting BORrepresentatives seemedconfusedonwhatspeciesshouldbe looked
atinthe altematives withintheCRSO EIS given its scope.AsoutlinedintheTribe's
February 2017 comments, establishing access to the habitats aboveChief Joseph and
Grand Coulee Dams could be central o the recovery and delisting ofUpper Columbia.
‘Spring Chinook and Upper Columbia Steelhead. (Exhibit 1 at 5-8). These two species are
astartingpointfo therequiredESAanalysis.The initial intrinsicpotentialworkhas.

alreadybeendone by NOAAand BPA whichcanhelpassistinmovingths forwardin
theEISprocess. (Exhibit1atAttachment1and3).

‘Additionally, the NPA requires tha the agencies consider the NPCC’s Fish and Wildlife
Program in this process. Which is only logical given the Congressional mandatesofthe
NPA.TheNPA requires the following:

‘The Administrator and other Federal agencies responsible for managing,
operating, or regulating Federal or non-Federal hydroelectric facilities
located on the Columbia River or its tributaries shall--

(ii) exercisesuch responsibilities,takinginoaccountateachrelevant
stageofdecision making processes to the fullest extent practicable, the
program adoptedbytheCouncilunderthis subsection...

16 U.S.C. § 839b(h)(11)(A).BORand the other agencies cannot ignore the 2001
Intermountain Subbasin Plan and 2014 Fish and Wildlife Program (“Program”) while
developingthis EIS.TheNPArequirestheagenciesto consider“(0thefullestextent
practicable” the Region's 2014 Program, which was adopted through an 18-month public.
processandaffirmedby theNinthCircuit Courtof Appeals.The ProgramasCongress
intended outlines the Region's vision ofhow the ColumbiaRiver should be operated and
‘managed. Importantly, boththe 2014 Fish and Wildlife Program and its subbasin plans
all call for the studyofand possible reintroductionofanadromous fish into the habitats
above Chief Josephand Grand CouleeDams,andtheotherblockedareas.
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Finally, this NEPA process, as described by Judge Simon, calls for nothing short ofa
hard look at the system and what altematives should be considered to mitigate the
FCRPS’s significant impacts. He stated:

Formore than 20 years, NOAA Fisheries, the Corps, and BORhave
ignored the admonishmentsof Judge Marsh and Judge Redden to consider
moreaggressivechangestotheFCRPStosavetheimperiled listed
species.Theagenciesinsteadcontinuedtofocusonessentially thesame.
‘approachtosavingthe listedspecies—minimizinghydromitigation efforts
‘and maximizing habitat restoration. Despite billionsofdollars spent on

theseefforts,the listedspeciescontinuetobein aperiloussate.Oneof
thebenefits of a NEPA analysis, whichrequiresthatalreasonsble
alternatives be analyzed, is that it allows innovative solutions to be
‘consideredandmayfinallybeable to breakthroughanybureaucratic
logjam that maintains the status quo. The agencies, public, and public:
officialswillbe able evaluate the costsandbenefitsofvarious altematives.
‘TheFCRPSremains asystem that “criesout”for anewapproach. A
NEPA process may elucidate an approach that will finally move the listed
species out ofperil.

Unfortunately,basedonwhatweheardattheAugust30thmeetingwasan indication that
the agencies, particularly BOR, were more interested in attempting to avoid any new
‘approach.

BOR'’s desiretopointin everydirectionexceptitsownfacilityandsowexcusesasto
why reintroduction should not be addressed in this EIS was highlighted by the ridiculous
statementby theBORrepresentativethat a fish ladderatGrandCouleeDamwasbeyond
thescopeofthe EIS. First, absolutely no onewhoistaken seriouslyinthe modernfish
‘passageagewouldevenbringup aconventionalfishladder as asolutionfor afecility the
sizeofGrand Coulee Dam. Second, and to highlight further the absurdityofthis
comment s the fact that BOR is already developing a salmonreintroductionproject at
‘ShastaDamwhichis greater inheightthanGrandCouleeDam."Inshor,takingthe
required “hard look” at salmon reintroduction above Grand Coulee Dam clearly
addresses Judge Simon's order. It s anewapproach. It is not another habitat restoration
effort. Finally, it could result in the doublingofsome ESA listed species available
habitatandthose habitatsarecoolerintemperatureaddressing anotherofthe Judge's
concems, climate change.

For theabovereasonsandthose statedintheTribe'sFebruary 2017scopingcomments,
the agencies must include salmon and steelhead reintroduction above Grand Coulee Dam
as part ofthe alternatives considered in the CRSO EIS.

Purpose and Need

1 https://www.usbr.gov/mp/BayDeltaOffice/shasta-dam-fish-passhtml (lastvisited
September 6, 2017).
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In reviewingthe “PurposeandNeed Statement” (“Purpose Document”) and “Draft
Objective Development” (“Objectives Document”) the Tribe found some troubling
omissions by the agencies. In the Objectives Document the agencies listed one purpose
ofthe Northwest Power Actas aprimary objective. It was paraphrasedastoprovide “an
adequate, efficient, economicalpowersupplythatsupportstheintegratedCRpower
System.” Conveniently, the other overarching purposeofthe NPA was left out. The
action agencies cannot avoid the NPA’s other purpose:

0protect,mitigate and enhancethefishendwildlife,includingrelated
‘spawninggrounds and habitat,ofthe ColumbiaRiverand its tributaries,
‘particularlyanadromous fish whichareofsignificant importancetothe.
social and economic well-beingofthe Pacific Northwest and the Nation
‘and which are dependent on suitable environmental conditions
substantially obtainable from the management and operation of the
Federal Columbia River Power System and other power generaling
cilities on the Columbia River and its tributaries.

16 U.S.C. Section 839(6). The Tribe requests that Section 839(6) be added to the primary
objectives list.

Additionally, in the Purpose Document theagenciesparaphrased languageofthe NPA
that diminishes its impact. The current draft states the following: “Provide for the
onscrvationoffish and wildlife resources, including threatened, endangered, and
sensitive species.” This mustbechangedto acknowledge theactuallanguzgeofthe
NPA, which is to “protect, mifigate and enhance.”

‘Draft Preliminary Alternatives Framework

Duringtheconversationatthe August 30thmeeting the agencies repeatedlystated that
the volumeofmaterial submitted during the scoping comment period was overwhelming,
andmaking itdifficult to developthe altematives. Further, theystated thatthedraft
alternatives reflected what was contained in the comments. However, the Tribe's
repeatedrequestscontainedin itsscopingcommentsregardingtheinclusionof
anadromous reintroduction were ignored even though the inclusionofanadromous
reintroduction into blocked areas s included in the 2014 Fish and Wildlife Program, the
Program's 2001 Intermountain Subbasin Plan, and analyzed in intrinsic potential work
done by NOAA in 2007, and BPA in 2014 and 2017 with NOAA's assistance.

Regardless,theagenciesseemtobelievethatreintroductionissomehow afringeconcept
‘not worthyofinclusion in the alternatives.

‘Yet the agencies have included an Alternative with a stated goalofimagining the system
inapre-NorthwestPowerActworld.TheTribepositshere thattheRegionhasalready
‘conducted thatalternativeinthereal world andthereisabsolutelynoncedtowaste:
resources to inform the Regionofwhat happens when the system is operated solely for
hydropower. We know what it does and it has resulted in the passageofthe Northwest
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PowerActand extensive ESA ligation. BPA already estimates its forgone power
revenue what more is necessary?
Tho Triberequests thatthis alternativebe replaced with an alternativethat fully
implements both the 2014 Fish and Wildlife Program and the Power Plan. An atemative
oftis scope would clearly be within the agencies authorities unlike the proposal to
imaginea world where Congress did not adopt the Northwest Power Act

Conclusion
The Tribeexpects thattheabovecommentswill assist he agenciesinmeeting their
statutory obligations andtheirbroader trust obligations to the Tribes. We look forward to
‘workingwith younthedevelopmentofthe CRSOEISt ensuretht itmeets theneeds
ofthe Tribes and the Region. 1fyou have any question, please contact B.I. Kiefer,
Director, Spokane Tribal Natural Resources Department at $09-626-4427.

Sincerely,
Sarl Seara
Carol Evans, Chairwoman
Spokane Tribe of Indians

Ce: BL. Kieffer, Director, Spokane Tribal Natural Resources Department
David Mabe, Deputy Regional Director, Bureau ofReclamation
David Ponganis, U.S. Army CorpsofEngineers
Lorraine Bodi, Bonneville Power Administration
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SST, y .
EER United States Department of the Interior

J Pacific Northwest Regional Office
oe 1150NorthCurtis Road, Suite 100

Boisc, ID 83706-1234
Nes MAR 20 2018
21417

Ms. Carol Evans
Chairwoman
Spokane TribeofIndians
P.0. Box 100
Willpinit, WA 99040

Subject: Columbia River System Operations (CRSO) Environmental Impact Statement (EIS)
Reintroduction and Purpose and Need

Dear Chairwoman Evans:

1am writing to you on behalfofal three co-lead agencies, the U.S. BureauofReclamation, the U.S.
Army CorpsofEngincers, and the BonnevillePowerAdministration,regardingthe CRSO FIS. In
your letterofSeptember 8, 2017, the Spokane Tribe (Tribe) expressed concerns regarding fish
passage aboveChief Joseph and Grand Coulee Dams, useofthe Intermountain Subbasin Plan and
the Northwest Power and Conservation Council's (Council) 2014 Fish and Wildlife Program to
inform the CRSO EIS and comments on the draft purpose and need statement for the EIS.
Additionally, the leter states the agencies should not consider a “pre-Northwest Act” alternative and
should replace this alternative with one that fully implements the Council's 2014 Fish and Wildlife
Program and 2016 Power Plan.

‘Your letter sated that th Trib is frustrated by a perception that Reclamation s avoiding addressing
salmon reintroduction in the CRSO EIS. Wo are disappointed that our past discussions have proven
unsatisfactory to the Tribe, and we want o clarify that Reclamation is not trying to avoid addressing
reintroduction.

As we discussed at the government-to-government meeting in Spokane on August 30, 2017, the
Councif's Fish and Wildlife Program is investigating reintroduction. The Council is stil inphase
one, reviewing preliminary information. We think that process wil provide valuable information for
future considerationof reintroduction; however, as we have noted, the CRSO EIS process is
constrained by court-ordered time frames that will not accommodate the analysis necessary for
assessing the feasibilityofreintroductionofanadromous fish above Grand Coulee Dam. In the
timeframe we have to complete the CRO EIS process, the co-lead agencies must ensure we.
accomplish the evaluation necessary to support both the coordinated System operations, maintenance
and configuration, and for complying with the Endangered Species Act.

‘You also stated that “consideration and inclusionof salmon reintroduction aboveChief Joseph and
Grand Coulee Dams within the alternatives isa requirement to meet the mandatesofthe [ESA]....”
‘While reintroduction i a topic we are committed to discussing, we do not agree that the Endangered
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2
Species Act (ESA) [or the Northwest Power Act,or National Environmental Protection Act (NEPA)]
requires reintroduction above these dams. The extinct populations in the affected distinct population
segments are not required to be recovered for delisting purposes under the ESA and reintroduction is
not basisfo jeopardy determination. Similarly, NEPA does not requireaparticular substantive
result such asreintroduction. And conceming the Northwest Poi Act, while not legally required 0
do s0, we intend fo continue to exercise our discretion and participate in the Council's Phase
investigations into issues that may inform the developmentofprogram measures related to passage
‘and reintroduction.

We agree that the co-lead agencies need to use all relevant information from existing plans, studies,
‘and programs as we develop the CRSO EIS and analyze alternatives. The Tribe has made
recommendations for the Purpose and Need statment enclosed). The co-lead agencies have
‘updated the statement to include "reserved rights" to the third bullet in the Legal and Institutional
Purposes regarding the protectionoftribal rights and obligations. The agencies believe that they
ave addressed tho Tribe's concern garding the fifth bullet under Resource Purposes regarding the
conservation of fish and wildlife by quoting the Northwest Power Act inthe sccond bullet under
Legal and Institutional Purposcs. Therefore, no changes will be made tothe ith bullet.
Finally, you aso expressed concern with the “pre-Northwest Act” draft preliminary focus alernatve.
As we discussed at the govemnment.to-govermment meetin in Spokane, the draft preliminary focus
alternatives are meant to focus on a specific objective (here,hydropower generation) to help
understand the tradeoffs between hydropower and other operations and to show the impacts of
various operations on affected resources. While this is not an operation that would be expected to be
implemented in the future, the information will inform the analysis the co-lead agencies participating
inthe EIS. While the co-lead agencies intend to run this atermative through initial power and ish
‘modeling in order to better understand these tradeoffs, this alternative may not be fully analyzed as
an alternative in the Draft EIS.

In summary, the co-lead agencies appreciate your engagement in the CRSO EIS process to date, and
we look forward to continued interaction and discussions with the Spokane Tribe as we move
towards developmentofthe draft EIS.

1fyou have any questions, please contact Ms. Sonja Kokos, Program Manager, Ecosystems Analysis,
at 208-378-5035 or skokos@usbr.gov.

Se

yz vie(a
“Loni l. Gry

Regional Director
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cet Major General Scot Spellmon Me. Eliot Mainzes |
Commander Adminisstor
Northwest Divison BonnevillePowerAdrinistrstion
US. Amy CorpsofEngineers P.0.Box 3621
P.0. Box 970 Portand, OR $7208:3621
Porand, OR 972082870
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