CLAUSE 122

SUTREME COURT BILL
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Place for Deposit of Original Wills and Other

Documents

Clause 122, which re-enacts with minor amendments section

170 of the 1925 Act (as substituted by section 11 of the
Adwinistration of Justice Act 1928 and modified by section 8(2)
of the Fublic Records Act 1958), provides for the deposit,
preservation and availability for inspection of original wills
and other documents under the control of the High Court in the

Principal Registry or district probate registries.

2e The “original wills and other documents" referred to in
the clause are the wills and documents relating to the estates

of deceased versons, in contrast to wills of living persons
19

> with in clause 124.

The wills snd documents referred to in the clause are

ic recoxrds, being "records of or held in any departmént

of recoxrds for permanent preservation and the destruction or

disposal of those not selected (1958, s.3). The clause ensures -

(1) that tge wills, etc. are deposited,.as the Lord
-Chencellor may direct (e.g. in the Principal Registry,
district probate registries or county record offices)
rather than sutomatically in the Public Record Office;

2 . % 2 3 /(2) thatooooo
*The power of direction was transferred

from the President to the Loxd Chancellor
by s.8(2) of the Public Records Act 1958,
which the clause renders spent and which
is repealed in Schedule 7.

o

of the Supreme Court" (Public Records Act 1958, First Schedule,
para.4(1)(a)). They are therefore subject to the provisions of
the Public Records Acts, notably thosg relating to the selection
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(2) thav Wills, eto. are deposited when received in

the Registiy, and not after the period of 30 yoars

specitied in section 3(4) of the 1958 Aot; and

(3) that the wills, eto. are (subjeot to the control
of the High Court and to pxabaﬁ@ rules = see para.h
below) open to inspection as soon as deposited and
nOt 30 years after their oreation or some other period
presexribed under section 5(1) of the 1958 Act.

Although the olause makes provision for deposit and preservation,
it does not sppear to impos an obligation to presexrve wills
Anderinitelyw

&,

"Original wills are no different. from other documents
which there is a statutory duty to “preserve", see s.170
of the Supreme Cowrt of Judicature Act 1925 as replaced
by seation 11 of the Administration of Justice Act 1928,
and conpare £.2%8 of the Merchant Shipping Act 189,

The duty to "presexve" is subject to the overriding
power to destroy those which are not needed for
permenent preservation, see s.3(6) of the Public
Recoxds Aot 1958". (Para.39 of the Report of the
Comnittee on Legal Recorxds, Cnnd.308%).

\)
“Sudject to the control of the High Court snd to probate e

yulest The availladility of wills for inspection has long been
subject to the control of the High Court, and slthough the extent
of this coantrol is uncertain, it is thought to Jjustify, for
example, the practice of sealing up royal wills (see Tristam &
Coote, 25th Bdn. at p.1%1 for the practice and see para.5 bdelow).
The reference to probate rules (carried over from s.170) ensuves
that appropriate restrictiors on inspection can be prescrided

by rule should the need arise: &t preseant the yules only deal

~ with the taeking of copies (r.58, and see note on clause 123).

Note on royal wills. The couxt has no Jurisdiction to
. grant to the estate of a deceased British Sovereign; and
of the Sovereign's private estate does not weed
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publication (Crown Private Estates Act, 1862, s.5). But it
is customary to seal up the wills of other members of the

royal family and for the grant to be made without

a copy of the will., Sealing up is authorised by oxrder

of the President on application, and the will can thereafter
be opened only on his direction.

For the position regarding
copies, see note on clause 123%.
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SUPRENME COURT DI1LIL

Notes on Clauses

Clause 12% : Copies of wills and grants

Clausec 12%, which re-~enacts with minor amendments

section 171 of the 1925 Act as amended by AJA 1928 and AJA 1970,
enables copies of wills and grants open to inspection under clause
122 to be obtained on payment of a fee.

2 The clause provides that an office copy, or a sealed

and certified copy, of any will or part of a will open to :
inspection or of any grant may, on payment of the prescribed
fee, be obtained from the relevant registry (para.(a)) or in
certain circumstances from the Principal Registry (paras. (b) ;

and 1(6))s

D The reference in section 171 to the issue of official
certificates of grents of administrfition is not reproduced,

because in practice only office copies or sealed and certified

copies of grants are provided; and "of?ice copy" is substituted
Sfor "official copy" to accord with modern usage.. In practice
office copies are sealed photographic copies(NCPR, r.58(12% which
are receivable in evidence withou? further proof (1925, s.174(2%d~(
see now clause 130). Sealed and certified copies (which are
similarly receivable) are obtainable where a photographic

‘copy would be inadequate, and are issued after examination against

the original (NCPR, r.58(2)).

9 R B ; e
4, Open to inspecctiont! These words which are new, fill an

apparent gap in section 171 which appears to give an unrestricted

/I‘ight- 86 e

o ———————




right to office copies, etc. It is thought that such a right
cannot exist in respect of documents'not open to inspection
(such as the wills of living persons deposited under clause
- 124, which are sealed up during the testator's lifetime).
The clause therefore restricts the right to cases where the

document is open to inspection under clause 122.

[Not to be read out. Th#s point is of particular significance

in relation to Royal willsi which in practice are frequently
‘sealed up on the order of the President (see notes on clause

RER N : - 5 ;
._122), insofar as the purpose of obtaining such an order

2iSEte prevent disclosure of the contents rather than to protect
" them against theft or damage.(The question whether the "control
- of the High Court" (see clause 122) may ir law be exerciced

to render a will unavailable for inspection remains unanswered

and neither this clause nor clause 122 seeks tc answer it)].
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Lord Tryon rang to say that
there is no need to seal Lord Milford
Haven's Will. The Buckingham Palace
lawyers consider that except in special
circumstances (for example a will
containing something which should not
be made public) "fringe"members of the
Royal Family need not have their wills
sealed. This should only be for H.R.H.s.

it
i

23rd June 1970,
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with the sealing-up of Royal wills begins on page 3 and on
the following pages you will find the law, in so far as
there i1s any, and the practice explained.

i In his memorandum the President suggests, but rejects,
the idea of having a rule which would require the sealing-
up of the wills of persons to whom the Royal Marriages Act
1772 applies, i.e. the legitimate descendants of George 1I,
who died in 1760. What is said about this proposal on

pages 5 and 6 of the paper at flag X shows that tne
President is quite right in rejecting the idea of applying
the rule to persons to whom the Act of 1772 applies.

4, Although I do not consider it in the least necessary
to fornulate any rule and, as I shall show, I shoula De
against the proposal that Ministers should take any
responsibility in the metter, I personally think the
President's proposal that the rule should apply auto-
matically to members of the Royal Family who bore the title
of H.R.H. (or the Consort of a Sovereign who did not bear
that title) would provide a convenient roufh—uyd-raxd;
rule for the President to follow, It has apparently been
the practice (since this modern nr&ctice’ﬁns invented) to
seal up the wills of members of the Royal Family bearing
the title H.R.H,

Do Mentioned in the list at Amnexure A (flag Y) are a

y ~ ~ - R aTe D ) | e B it e - b4 S Y
number of members of the Royal Family who were not H.R.H.,
hiit whoce wille were ocﬁl“ 3 Thayr wore —
DUu W..JDUo W11l1S WEre 564 GO.. lneu' WeIre

.

(a) the Duke of Fife, who married Princess Louise,
daughter of Edward VII:
(b) Prince ‘avrice of Pattenburg «nd Lord Leopold
Mountbatten, They were sons of
H.R.H. Princess Beatrice and were entitled to
/use




use the title H.H., though Lord J:‘“W*
relinquished % title on assuming the surname
of Mountbatten:

(c) Princess Maud, first wife of Barl of
southesk, B5he was H.H, and ns::rf; she
was a daughter of H.R.H, Princess Loulss,
Duchess of Fife and a granddaughter of
Zdward VII.

8. There are at present a mumber of members of tie Royal
Family who are as closely related to The Queen as were

hose whom I have just mentioned to her predecessors wnose
wills would not automatically be sealed up under e

H.R.H., rule, e.g. the Earl of '-«*&remm and Mr. Gerald
L%aelles and some of the younger members of the Royal
Family. Of course, if the E’mbimm 's nm nroposal

were adopted that the practice should apply to the wills af
any of Her Majesty's kin whose wills She wished O gﬁ}@
sealed, t.hfi,t would cater for any of the cases L0 which %‘h

H.R.H, ™le would not apply. However, in these days when
the sealing-up of a Royal will is likely to attract “**rzz‘—
more publicity than it formerly did and possibly lead
embarmssing questions in Parliament, I imagine that
The Queen would be advised Lo use very sparingly Her powe
to ask that any Royal will not covered by the H.R.E. mile
should be sealed up. Indeed, it may well be that it
would not in f‘u ture be necessary to extend the practice

beyond the H,R.H, category,

?\o %ﬁ &10?%@53 Qf tiiﬁﬂ“(}? "ﬁig”’ﬁﬁ sui}v’%; 8 L ruller V4

-

problem if she died leaving an English will., The
that she is not H.R.H., has been a m:m of contention ang
this might be revived; but I dare say that there would

7/



no trouble unless she died before the Duke and left an
English will which he requested should be sealed.

o I have been able to find no authority whatever for
the sealing-un of Royal wills, apart from the rather
slender authority in section 170 of the Judicature Act
which, as amended by eseihem~it~ef the Public Records Act
1968, reads as follows:

"All original wills and other documents which are
under the control of the High Court either in the
principal probate registry, or in any distriet
probate registry, shall be deposited and preserved
in such places as the President of the Probate
Division, with the consent of the Lord Chancellor,
may direct, and any wills or other documents SO
deposited shall, subject to the control of the High
Court and the provisions of probate rules and orders,

be open to inspection.’

I have discovered nothing in the text-books apart from
what the President has quoted in his memorandum from
Tristram and Coote's Probate Practice and I believe that
the authority for the practice really depends on the words
in section 170 of the Judicature Act which I have under-
lined. This is the view of those in the Probate RegistEry
who have expressed a view on the subject.

9 The President has recommended that Ministers should
take constitutional responsibility for the decision about
whose wills should be sealed up; but section 170 requires
that wills "shall, subject to the control of the High
Court, end the provisions of the probate rules and ordsrs,
be open to inspection." This obviously means ovnen to
/public

.
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that T would add that I think the H.R.H. rule proposed b

> . A Al VYT S - " S ; . 4
the Sovereign's freedom to &

g X NREG 2 . D ek l Ty AvAoT 3 ~ ~ o .‘\L \
or sealing-up 01 wl 1s in exceptional cases) wou ¢ .
- - n . » 4
- 2y B 5 Tobh B a ~ 1177 M0 MR YO0 s B s [
:." \X\‘ £ Y * , Y\‘ ;‘ ~ :‘:A-; - l’-‘ - \‘)LL " ‘-.r‘. - —. - . ‘ L“ : - - .)I. . $
WAV O LA N PRV S8 Ly
™ Yob ~yn ¥ *+mn )
b resSic e U\ -\z-lo--.
3 T & ¥ £ b | : G« o ry o~ wury + 2 o T : ) :
4 - - » T A 3 ) OO ¥ 14 ¢ ]
12. IT the Lord Chancellor agrees with this, T will, 1f

mms wurs ohoao vt ac tacifil a renlvy s T ey
4 33 : » LML LLIUL & JOULY GO e




