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regarding Mr. Baraya (including his name, aliases, date of birth, citizenship, and current and 
former addresses) and requested the following documents regarding him: 

� U.S. Visa Applications (DS Forms 160) or their predecessor form equivalent 
� Correspondence 
� Memoranda 
� Reports received from other agencies 
� Photographs of Francisco Javier Ospina Baraya 

The FOIA Request also provided the background of the documents requested for the 
convenience of the FOIA Office.  Specifically, they noted that, in 1990, DEA and other law 
enforcement agencies confirmed that a considerable amount of drug proceeds were transferred 
from Panamian accounts (operated by Banco de Occidente) to accounts in Spain.  One or more of 
the accounts in Spain to which the drug proceeds were transferred were maintained under Mr. 
9RcRjRtd _R^V `c f_UVc eYV _R^V `W T`^aR_ZVd YV T`_ec`]]VU) JYVdV ecR_dWVcd `W UcfX ac`TVVUd
came from accounts at Banco de Occidente (Panama) and/or Banco de Occidente International 
Limited in the names of:   

EDUARDO MARTINEZ o A/C 02-007552-01 
PUNTO CLAVE o A/C 02-022500-01 
YEWFIELD o A/C 02-027928-01 
CAMPO LIBRE o A/C 02-022497-01 

In 1990, information concerning the transfers of drug proceeds from the four above-
referenced accounts to accounts controlled by Mr. Baraya was sent to the DEA Attaché in Madrid 
and other U.S. government agency employees at the U.S. Embassy in Madrid, for further 
investigation by U.S. and Spanish law enforcement authorities, including the Financial Intelligence 
Unit (FIU) in Spain, an agency now referred to as SEPBLAC. The FIU in Spain conducted an 
investigation and confirmed that drug proceeds transferred from the four above referenced bank 
accounts were deposited to accounts controlled by Mr. Baraya, either in his full legal name or in 
one of his known aliases listed in the FOIA Request. 

During early 1993, Mr. Baraya applied for a Visa to travel to the United States.  As a result 
of information furnished by U.S. authorities stationed at the U.S. Embassy in Spain that implicated 
Mr. Baraya in drug trafficking, this Visa application was initially denied.  Subsequently, based on 
additional information furnished by DEA, it was later approved. 

The FOIA Request sought any and all records related to the above-referenced Visa 
Application made during 1993, and any other prior or subsequent Visa Applications made by or 
on behalf of Mr. Baraya during the period 1980 to 1999. 
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On August 19, 2021, the FOIA Office of the U.S. Department of State issued a response to 
eYV =F@8 HVbfVde $YVcVZ_RWeVc' eYV qHVda`_dV CVeeVc'r ReeRTYVU Rd <iYZSZe 9% as well as a 16-page 
ac`UfTeZ`_ $YVcVZ_RWeVc' eYV qGc`UfTeZ`_'r ReeRTYVU Rd <iYZSZe :%) @_ eYV HVda`_dV CVeeVc' ;FI
FOIA stated that:   

Visa records are confidential under section 222(f) of the Immigration and 
Nationality Act, 8 U.S.C. § 1202(f).  Consistent with this authority, the Department 
may disclose certain visa-related records, such as a visa application, to the person 
who provided the record to, or has already received the record from, the Department 
of State. Such records also may be disclosed to a duly authorized representative.  
Those records are included herewith, with any confidential portions redacted. 

The Production included the records referenced therein.  These records appear to include 
U`Tf^V_ed cV]ReVU e` Dc) 9RcRjRtd application for a Visa; however, they do not include any records 
regarding the denial of Dc) 9RcRjRtd visa in 1993, despite the fact that Mr. Baraya refers to this 
denial in his own correspondence to the U.S. Embassy in Spainpas shown in the last page of the 
Production.  See <i) : Re ,1 $deReZ_X Z_ ecR_d]ReVU IaR_ZdY5 qIn January 1993, I had trouble getting 
my visa.  Drug Enforcement Administration clarifie[d] the case for me with the communication of 
DRj 2' ,44.' hYZTY @ ReeRTY)r%) Importantly, the Production did not even include any 
correspondence sent to Mr. Baraya explaining the 1993 denial or any correspondence sent from 
Mr. Baraya to DOS or Embassy staff appealing or otherwise challenging the denial.  We know that 
at least one such letter exists.  See Ex. D (May 7, 1993 letter to Mr. Baraya from Mr. Joe A. Toft, 
DEA Attache in Colombia, referring to the reasons for the visa denial from earlier that year and 
representing that Mr. Baraya would thereafter be granted a visa).  Instead, the Response Letter 
simply stated that: qAny information about other visa records responsive to your request, including 
whether other records exist and, if so, the quantity of such records, is confidential under Section 
222(f) and therefore exempt from release under Exemption 3 of the FOIA, 5 U.S.C. § 552(b)(3).r

In this appeal, we TYR]]V_XV eYV ;FItd hZeYY`]UZ_X `W R_j RUUZeZ`_R] gZdR cVT`cUd `_ eYV
basis of section 222(f) of the Immigration and Nationality Actpspecifically visa records regarding 
eYV UV_ZR] `W Dc) 9RcRjRtd gZsa in 1993.   

ARGUMENT 

;FI Zd T`ccVTe eYRe' Z_ XV_VcR]5 qSection 222(f) of the Immigration and Naturalization Act 
(INA) requires the withholding of Department of State records spertaining to the issuance or 
refusal of visas or permits to enter the United States.t  8 U.S.C. § 1202(f)[; and]  FOIA Exemption 
3 applies to records subject to Section 222(f) of the INA.r ,5B4;<> F' 3?<D87 1D4D8C )8AJD @9 1D4D8, 
311 F. Supp. 3d 134, 139o40 (D.D.C. 2018); see also MedinaI
Hincapie v. DepJt of State, 700 F.2d 737, 741o42 (D.C. Cir. 1983).  However, there are two 
notable exceptions to this rule, which apply here.   
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First' Rd ;FI ZedV]W _`eVd Z_ Zed HVda`_dV CVeeVc' qthe Department may disclose certain 
visa-related records, such as a visa application, to the person who provided the record to, or has 
already received the record from, the Department of State.r <i) 9 Re ,) JYV cVRd`_Z_X W`c eYZd
policy Zd eYRe U`Tf^V_ed eYRe eYV cVbfVdeVc qhad at one time or another possessedr TR__`e SV dRZU
to be truly confidential under section 222(f) or Exemption 3.  Medina-Hincapie, 700 F.2d at 740.  
Here, though, DOS did not produce any U`Tf^V_ed cV]ReVU e` eYV ,44. UV_ZR] `W Dc) 9RcRjRtd gZdR'
including any documents that he would have possessed himself, such as any correspondence 
addressed to Mr. Baraya explaining the denial or any correspondence sent from Mr. Baraya to the 
Embassy appealing or otherwise challenging the denial.  We therefore request that DOS produce 
any such documents regarding the 1993 visa denial that were communicated to or from Mr. Baraya, 
in accordance with Department policy and relevant case law.  By way of reminder, we note that 
the FOIA Request included a Certification of Identity waiver by Mr. Baraya, which authorized the 
release of documents regarding him to the undersigned firm.   

Second, section 222(f) includes an exception for situations in which the visa documents 
sought are relevant and necessary to resolve an issue in a pending legal proceeding.  See 8 U.S.C.A. 
§ 1202 (qP@Qn the discretion of the Secretary of State certified copies of such records may be made 
available to a court which certifies that the information contained in such records is needed by the 
court in the interest of the ends of justice in a case pending before the courtr%) As noted above, 
the documents sought in the FOIA Request are necessary to resolve a critical issue in a pending 
defamation litigationpwhether Mr. Baraya engaged in drug-trafficking.  Such situations have 
merited disclosure of visa documents under FOIA in the past.  See, e.g., United States v. O'Keefe, 
No. 06-CR-+-/4' -++2 MC ,-.4-+/' Re &- _), $;);):) 8ac) -2' -++2% $qJYVcV TR_ SV _` bfVdeZ`_
that in a criminal case regarding the handling of requests within a consulate, consular records are 
s_VVUVU Sj eYV :`fce Z_ eYV Z_eVcVde `W eYV V_Ud `W [fdeZTVt hZeYZ_ eYV ^VR_Z_X `W eYZd deRefeVr%; see 
also Tran v. Rice, No. 06-CV-02697-H, 2007 WL 9776703, at *1 (S.D. Cal. May 1, 2007) 
$R]]`hZ_X UZdT]`dfcV `W TVceRZ_ ;FI gZdR U`Tf^V_ed qin order to determine the basis of 
Defendantst decisions to regard [Plaintiff] Bich Tran as inadmissible, and to fail to act upon her 
approved H-2B visa applicationr%)  Additionally, Mr. Baraya himself initiated this litigation and 
put these facts into issue by doing so.   

If necessary, the undersigned firm can seek a certification from the Court confirming as 
much.  However, we would request thatpprior to receiving any kind of certificationpDOS at 
least produce any documents that were ever sent or received by Mr. Barayapspecifically any such 
documents regarding the denial of his visa in 1993. 

Please do not hesitate to contact me if you would like to discuss this matter further.  This 
letter is not a full recitation of the UVWV_UR_edt rights and remedies, all of which are expressly 
reserved. 
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Respectfully submitted, 

Davis Wright Tremaine LLP 

Chelsea T. Kelly 
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United States Department of State

Washington, D.C. 20520

August 19, 2021

Chelsea T. Kelly, Esq.

Davis Wright Tremaine LLP

1301 K Street NW, Suite

Washington, DC 20005

Email: chelseakelly@dwt.com

Case Control Number: F-2021-08768

Subject of Request: Francisco Javier

Ospina Baraya

Dear Ms. Kelly:

This is in response to your request under the Freedom of Information Act (the “FOIA”), 5 U.S.C. § 

552, dated July 9, 2021, in which you requested visa records. 

Visa records are confidential under section 222(f) of the Immigration and Nationality Act, 8 U.S.C. § 

1202(f).  Consistent with this authority, the Department may disclose certain visa-related records, such as a 

visa application, to the person who provided the record to, or has already received the record from, the 

Department of State.  Such records also may be disclosed to a duly authorized representative.  Those records 

are included herewith, with any confidential portions redacted.

Any information about other visa records responsive to your request, including whether other records 

exist and, if so, the quantity of such records, is confidential under Section 222(f) and therefore exempt from 

release under Exemption 3 of the FOIA, 5 U.S.C. § 552(b)(3).  Consequently, the Department is unable to 

disclose any further information in response to your request.

You may contact our FOIA Requester Service Center or our FOIA Public Liaison for any further 

assistance and to discuss any aspect of your request via email at Foiastatus@state.gov or telephone at (202) 

261-8484.  Please be sure to refer to the case control number shown above in all correspondence about this 

case.

If you are not satisfied with the Department’s determination in response to your FOIA request, you 

may administratively appeal by writing to: U.S. Department of State, Appeals Officer, HST Room B266, 

2201 C Street, NW, Washington, D.C. 20520, or faxed to (202) 485-1718.  Appeals must be postmarked 

within 90 calendar days of the date of this initial agency decision letter.  Please include a copy of this letter 

with your written appeal and clearly state why you disagree with the determinations set forth in this response.

Additionally, if you are not satisfied with the Department’s determination in response to your request, 

you may contact the Office of Government Information Services (“OGIS”) at the National Archives and 

Records Administration to inquire about the FOIA mediation services they offer.  The contact information for 

OGIS is: Office of Government Information Services, National Archives and Records Administration, 8601 

Adelphi Road-OGIS, College Park, Maryland 20740-6001, email address: ogis@nara.gov; telephone: (202) 

741-5770; toll free number: 1-877-684-6448; facsimile: (202) 741-5769.
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Sincerely,

Laura Stein, Deputy Director

Office of Domestic Operations

Directorate for Visa Services

Enclosure: 

As stated
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