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) ESTABLISHMENT OF A HAWAII
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) RE: $150 MILLION FHA-247 LOAN
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) COMMITMENT; DEMAND FOR
) TRIAL BY JURY; EXHIBITS I

) THROUGH 19; SUMMONS IN A
) CIVIL ACTION

)
)

COMPLAINT FOR DAMAGES, INJUNCTIVE, AND EQUITABLE
RELIEF, RACKETEER INFLUENCED AND CORRUPT
ORGANIZATIONS ACT (RICO), FILED PURSUANT TO 18 U.S.C. §
1962(c), 18 U.S.C. §§ 1964 (a)(c), AND 18 U.S.C. §§ 1341, 1343;
THE KU KLUX KLAN ACT, 42 U.S.C. § 1983; AND FOR THE
ESTABLISHMENT OF A HAWAII CONSTRUCTIVE TRUST
RE: $150 MILLION FHA-247 LOAN COMMITMENT

COMES NOW, Na Po‘e Kokua, a Hawaii nonprofit corporation, on behalf
of native Hawaiians (hereinafter “Na Po‘e Kokua™), and files this Complaint for
Damages, Injunctive, and Equitable Relief, Racketeer Influenced and Corrupt
Organizations Act (RICO), filed pursuant to 18 U.S.C.§1962(c), 18 U.S.C. §§ 1964
(a)(c), and 18 U.S.C.§§1341,1343; The Ku Klux Klan Act, 42 U.S.C. § 1983; and
for the Establishment of a Hawaii Constructive Trust RE: $150 Million FHA-247
Loan Commitment [hereinafter “Complaint”] against Bank of America
Corporation (“BAC”); by and through the undersigned attorneys, and states:

NATURE OF THE CASE

1. When Hawaii became a state in 1959, Dr. Martin Luther King Jr.

addressed the very first Hawaii state legislature and said, “you can never know

what it means to those of us caught for the moment in the tragic and often dark
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midnight of man’s inhumanity to man, to come to a place where we see the
glowing daybreak of freedom and dignity and racial justice.”

2.1In 1965, Hawaii’s beloved Reverend Abraham Akaka of the Kawaiaha‘o
Church, who famously called for Hawaii to be called the Aloha state, sent
Hawaiian leis hand-sewn by his congregation to Dr. King and the civil rights
leaders to wear during their historic march from Montgomery to Selma Alabama.

3. In this lawsuit, on behalf of all native Hawaiians, plaintiff is following the
next glowing daybreak of freedom, dignity and racial justice to finally hold BAC
accountable for decades of discriminatory practices and its open and notorious
denial of a $150 Million FHA-247 originated loan commitment made to federal
banking regulators in 1994 for the benefit of native Hawaiians, which was due to
be completed in 1998, and remains unfulfilled.

Sandra Perez, former Bank of America, N.A. Community Investment
Officer, Affidavit-

4. On May 4, 2022, Na Po‘e Kokua obtained an Affidavit from Sandra Perez
(“Perez”), former Vice President, Community Investment Officer at Bank of
America, N.A. (“BANA”)', who worked at BANA during the years 1994-2000.
[Exhibit 1, PDF pps. 2-13]

5. Ms. Perez was part of the dedicated executive team assigned to handle

! Bank of America, N.A. (“BANA”) is an indirect wholly owned subsidiary of Bank of America Corporation
(“BAC”), which through its predecessor entity, BankAmerica Corporation, operated retail banks in Hawaii from
1992-1997, and is therefore implicated in the loan commitment allegations although not specifically named as a
party defendant hereto.

3
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BANA’s response to Na Po‘e Kokua’s inquiry in 1997 about the status of the
unfulfilled $150 Million FHA-247 mortgage loan commitment. [Exhibit 1, q 18]

6. As stated in the Perez Affidavit: “By 1997, BANA decided to leave its
retail presence in Hawaii. However, BANA had not fulfilled the Commitment
made to the Federal Regulators.” [Exhibit 1, q 15]

7. Ms. Perez reviewed the 2020 federal case filings in Bank of America, et
al., v. County of Maui, Case No.: 1:20-cv-00310-JMS-WRP2020 (DHI), and stated
that “BANA’s argument was laced with the truth but polluted with lies”, noting its
“calculated use of terminology” in replacing Commitment with its words of choice
being “goal, initiative, pledge, or aspiration” used to describe its $150 million
dollar FHA-247 mortgage loan commitment made to native Hawaiians. Perez
concluded that BANA'’s lawsuit against Maui County “at its core presents a false
narrative.” [Exhibit 1, 99 2, 3]

8. “The genesis of the $150 Million Commitment was not because BANA
was feeling philanthropic, it was because BANA was being accused of
discrimination and violations of federal law”, Perez said in her Affidavit. [Exhibit
1, 93]

9. On April 23, 1994, the Office of Thrift Supervision (“OTS”) held a Public
Hearing in Honolulu as it reviewed the proposed acquisition of Liberty Bank in

Hawaii by BANA. [Exhibit 1, 4 9]
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10. Na Po‘e Kokua and the Hawaii Fair Lending Coalition (“HFLC”)
testified at this Public Hearing and presented evidence to the OTS that BANA was
"redlining" in communities where Native Hawaiians and Filipinos lived by denying
them home loans. [Exhibit 1, q 12]

11. BANA hired a private security company to work at the Public Hearing
with the job of keeping audio/video recording devices out of the hearing room,
particularly reporters with cameras. However, video was taken outside of the
hearing room. [Exhibit 1, 9§ 10]

12. Perez observed that “community members were forced to enter through
the doors monitored by security guards while Bankers had the freedom to come
and go through a different set of doors without bother.” [Exhibit 1, q 11]

13. According to the Perez Affidavit:

“Also seen in the video, a hired BANA security guard grabbed the bag of

one of the members of the HFLC who was attending the Hearing to testify

with evidence of the alleged redlining violations. As this dramatic incident
unfolded, it was apparent why the Bank wanted to keep the media out. The
video was very disconcerting to BANA. BANA did not want the video

circulated and aired.” [Exhibit 1, q 12]

14. Ms. Perez stated that “[a]fter the 1994 OTS Public Hearing, the Federal
Regulators ultimately approved BANA's acquisition of Liberty Bank but on a
condition detailed in BANA's formal commitment to Federal Banking Regulators

which was for BANA to lend $150 Million in FHA-247 loans within 4 years, or by

1998". [Exhibit 1, 9 13]
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15. Ms. Perez further stated “[b]y 1997, BANA decided to leave its retail
presence in Hawaii. However, BANA had not fulfilled the Commitment made to
the Federal Regulators™ and that “[t]he failure to fully meet the Commitment could
have clouded ..[BANA’s].. exit from Hawaii.” [Exhibit 1, 4 15]

16. In 1998, the BANA working group, that included Ms. Perez, along with
NPK and HFLC, negotiated in good faith, an understanding that BANA had every
intention to fully fulfill the Commitment, albeit late. [Exhibit 1, 9 19, 21-22]

17. Ms. Perez went on to say:

“It was a top priority for our team to ensure BANA was able to make the

transition out of Hawaii and work cooperatively with NPK and HFLC to

fulfill the Commitment made in 1994. BANA executives formulated a plan

to fulfill the commitment and lend $150 Million in FHA-247 loans within 3

years. The main executive from Oregon said that the amount and the time
frame was totally doable.” [Exhibit 1, 99 19, 21]

18. In April of 1998, NationsBank and BANA announced a $62 billion
merger, which would create the largest U.S. bank ranked by assets.

19. Ian Chan Hodges was present at the July 1998 public hearing on the
merger of NationsBank and BANA held by the Federal Reserve, together with a
copy of the video taken April 23, 1994 in Hawaii and was prepared to testify at that
hearing and show a copy of the video to Federal Regulators, regarding BANA’s
continued discriminatory and redlining practices. [Exhibit 1, § 27]

20. Ms. Perez stated: “I assured Mr. Chan Hodges that this merger would be

beneficial to fulfill the Commitment and not to worry. I asked him not to show the
6
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tape or the data to the media or the Federal Regulators.” [Exhibit 1, 9 28]

21. The Perez affidavit continues:

“August of 1998, after the Federal Reserve's Public Hearing in San

Francisco, the small working group along with NationsBank's top

executives, including Catherine Bessant, flew to Hawaii to meet with the

non profit partners and government officials, to reassure, in good faith, that
the $150 Million Commitment would be honored. It was during this visit
that additional considerations were made to facilitate the Commitment,
because BANA did not have a retail presence. NPK negotiated for BANA to
agree to help establish and fund the first Native Hawaiian owned Bank.”

[Exhibit 1, 929]

22. BANA successfully sought approval for the mega merger between
NationsBank and BANA, arguing that the joint resources of two mega banks
would ensure that the Commitment to finally redress years of historic injustice and
alleged racial discrimination, after failing to meet the 4 year deadline for the
original $150 Million Commitment, would be met. [Exhibit 1, 9 30]

23. Ms. Perez herself wrote the Community Development section of the
NationsBank/BANA merger application that was approved by both BANA’s and
NationsBank's legal departments, and ultimately filed with the Federal Reserve
Board. Perez stated that “..it was the $150 Million Commitment, and only this
Commitment, that was mentioned by the Federal Reserve Board in its order
approving the NationsBank/ BANA merger.” [Exhibit 1, § 32]

24. Once again, as a condition of the NationsBank/BANA merger, the two

mega banks were committed to fulfill the Commitment to fund $150 Million in
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FHA-247 loans, and BANA was fully aware this was an enforceable commitment
made and not an initiative, or aspirational goal. [Exhibit 1, 9 34]

25. Ms. Perez also reviewed a July 20, 2007 "revised summary report", that
was a page and a half financial spreadsheet titled “Amounts Towards $150 Million
Hawaii Commitment” financial data spreadsheet, which was filed with the Court in
the Bank of America v. County of Maui 2020 federal case. [Exhibit 1, 4 37]

26. After her review of the BANA financial spreadsheet, Ms. Perez stated:

“The spreadsheet appears to be "padded" created for the purpose of showing
BANA funded over $150 million to meet its "aspirational goals" after the
fact. For example, the first spending line shows a $10 million credit with no
actual payment of money by BANA. It is clear BANA is applying credits
for entries that have nothing to do with the $150 Million Commitment in
FHA 247 Loans.” [Exhibit 1, § 42]

27. Ms. Perez concluded her remarks by stating:

“I believe that in 1994 BANA was guilty of discrimination and violations of
the CRA, and that is why in 1994 BANA agreed to lend $150 Million on
Hawaiian Homelands. There was certainly a meeting of the minds in 1998
when we were all working towards making sure BANA made the
Commitment whole and paid a late fee for the lost opportunities to Native
Hawaiians. There was a meeting of the minds when the NationsBank
executive team flew out to Hawaii with the BANA working group...

After the merger with NationsBank, I believe BANA made a deliberate
decision fo create this false narrative stating that there was no commitment
and if there was a commitment that BANA honored it, that is of course only
if one existed, which it did not according to BANA.

BANA can play fast and loose with its words for almost as long as it can
masterfully play around with numbers, all while another generation of
Native Hawaiians endure a housing crisis in their homeland.” [Exhibit 1, q9

8
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48-51][Italics added]

The Racketeering Claim 1

28. Na Po‘e Kokua alleges that BAC created and carried out a scheme or
artifice to defraud native Hawaiians from their vested entitlement to BAC’s $150
Million FHA-247 loan commitment, in order to obtain money or property from a
litany of third parties over many years, while utilizing the United States mail and
wire services to foster its scheme to defraud and cover-up its scheme to defraud.

29. Na Po‘e Kokua alleges that BAC’s scheme or artifice to defraud native
Hawaiians is actionable now, pursuant to the Racketeer Influenced and Corrupt
Organizations Act, 18 U.S.C. § 1962(c), that is clear from BAC’s connected flow
of mail and wire fraud predicate acts committed from 1994 to 2020, as specifically
described, and identified within the Predicate Acts Matrix to this Complaint.

The Ku Klux Klan Act Claim 2

30. Na Po‘e Kokua alleges that BAC’s $150 Million FHA-247 loan
commitment denial, represents a unilateral taking of legitimate property interests
previously vested to native Hawaiians, spawning from an unconstitutional denial of
due process under color of state law, in violation of native Hawaiian’s civil rights.

31. BAC captured two individuals from the Department of Hawaiian

Homelands (“DHHL”), Ben Henderson” (now deceased) (“Henderson”) and Micah

2 For all times material hereto, Ben Henderson was the Deputy to the Chairman
working directly for Micah Kane, Chairman of the Hawaiian Homes Commission,
9
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Kane (“Kane”), together with, one representative from the Federal Reserve Bank of
Richmond (“FRBR”) with oversight responsibilities for BAC bank purchases, A.
Linwood Gill ("Gill"), and one Patricia Robinson (“Robinson”), a Federal Reserve
Board General Counsel with oversight responsibilities for bank mergers and
acquisitions.

32. All four officials knowingly helped BAC falsely disavow the $150
Million Commitment to fund FHA-247 loans for Native Hawaiians to develop their
homelands, secretly, without Hawaiian Homeland Commission knowledge,
consent, approval or authority, and are all named in the Racketeering Enterprise for
Claim 1, as a result of their own activities.

33. Na Po‘e Kokua alleges in Claim 2 that Kane and Henderson were also
State of Hawaii actors related to the Civil Rights violations alleged, within the
meaning of the Ku Klux Klan Act.

34. BAC unilaterally disavowed its commitment to fund $150 Million in
FHA-247 originated loans for native Hawaiians, by whittling away its commitment
over a period of years and then by completely denying that it ever existed to begin
with, through subterfuge, through the specific frauds alleged, and through cover-
ups, that Na Po‘e Kokua alleges represent direct evidence of BAC’s continuing

scheme or artifice to defraud native Hawaiians of legitimate property rights

and acting under Kane’s immediate direction and control.
10
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recognized by the Judicial and Legislative Branches of the Hawaii State
Government.

Establishment of Hawaii Constructive Trust Claim 3-

35. Na Po‘e Kokua alleges that BAC’s 1994 $150 Million FHA-247
mortgage loan origination commitment vested legitimate property rights for native
Hawaiians when made under Hawaii law, that likewise created the Res of a Trust
established for the benefit of native Hawaiians, with the Hawaiian Homes
Commission, as Trustee.

36. Na Po‘e Kokua alleges that the Trust Res is BAC’s Commitment that
remains active, pending and executory, for which native Hawaiians seek forced
funding from BAC now, and the establishment of a Constructive Trust by this
Court, in equity.

THE PARTIES

37. Plaintiff, Na Po‘e Kokua is a Hawaii nonprofit corporation, whose stated
purpose is to assist native Hawaiians with housing and related matters, organized
and existing under the laws of the United States with principal place of business in
Kahului, Hawaii, and is otherwise sui juris.

38. Plaintiff, Na Po‘e Kokua who brings its claims on behalf of native
Hawaiians, has actual authority from the State of Hawaii Office of the Governor,

the Legislature of the State of Hawaii, all four County Governments within the

11
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State of Hawaii, and the Hawaiian Homes Commission, to represent the interests of
native Hawaiians for purposes of the Complaint sub judice.

39. Interested Party, the Department of Hawaiian Home Lands (“DHHL”),
was established by the Hawaiian Homes Commission Act of 1920, as amended
(“HHCA”), that was passed by the United States Congress and signed into law by
President Warren Harding on July 9, 1921 (chapter 42, 42 Stat. 108). The HHCA
provides for the rehabilitation of the native Hawaiian people through a
government-sponsored homesteading program. Native Hawaiians are defined
therein as individuals having at least 50 percent Hawaiian blood.

40. Defendant, Bank of America Corporation (“BAC”) is organized under
the laws of the United States, with principal place of business in Charlotte, North
Carolina. BankAmerica Corporation, a predecessor entity of BAC, held
subsidiaries that operated retail banks in Hawaii from 1992 through 1997.

41. Interested party, Bank of America, N.A. (“BANA”) is an indirect wholly
owned subsidiary of Bank of America Corporation (“BAC”), which through its
predecessor entity, BankAmerica Corporation, operated retail banks in Hawaii
from 1992—-1997, and is therefore implicated in the loan commitment allegations
although not specifically named as a party defendant hereto.

JURISDICTION AND VENUE

12
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42. Na Po‘e Kokua’s Claims 1-2 for relief arise under the Racketeer
Influenced Corrupt Organizations Act (RICO), 18 U.S.C. § 1961(1)(B), 18 U.S.C.
§ 1962(c); 18 U.S.C. §§ 1964 (a)(c); 18 U.S.C. §§ 1341, 1343; and The KKK Act,
42 U.S.C. § 1983.

43. This Court has original subject matter jurisdiction over Claims 1-2,
pursuant to 28 U.S.C. § 1331.

44, Na Po‘e Kokua’s Claim 3 is a pendent party State of Hawaii Claim for
Constructive Trust, against Defendant, BAC, regarding the same set of inextricably
intertwined operative facts presented for Claims 1-2, for which this Court has
supplemental jurisdiction, pursuant to 28 U.S. Code § 1367, that is discretionary
with this Honorable Court.

45. For all times material hereto, Defendant, BAC was involved with
substantial business activities, communications, and court filings, related to its
$150 million dollar FHA-247 loan commitment made to native Hawaiians in this
District.

46. From 1994 through 1997 Defendant, BAC, by and through a wholly
owned subsidiary, operated thirty-nine bank locations on Hawaii soil, which is
materially intertwined with the sine qua non of Na Po‘e Kokua’s Complaint, as the
$150 Million FHA-247 originated loans were to be made by and through

Defendant’s Hawaii branch locations.

13
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47. For all times material hereto, Defendant, BAC’s wholly owned
subsidiary, BANA conducted business operations and activities in the District of
Hawaii, with actual or apparent authority from its parent, Defendant, BAC.

48. BANA has, and continues to have, a footprint on Hawaiian soil from
substantial involvement with the filing, the prosecution, and the disposition of,
hundreds, if not thousands, of foreclosure cases filed in this District, regarding
Countrywide originated or purchased mortgage loans, having purchased
Countrywide Financial Corporation’s (“Countrywide’) entire existing business
operations, on or about July 1, 2008.

49. BANA has and continues to have, a footprint on Hawaiian soil from
substantial and material involvement with the filing of Countrywide mortgage
assignments in the State of Hawaii Bureau of Conveyances and the Office of the
Assistant Registrar of the Land Court, regarding Countrywide originated or
purchased mortgage loans sold to Hawaii homeowners in this District.

50. Although Defendant’s branch banking offices officially left Hawaii in
1997, Defendant’s concrete footprint remains on Hawaiian soil that will not wash
away from a changing tide.

51. For all times material hereto, Defendant’s wholly owned subsidiary

BANA either filed, caused to be filed, or assisted in the prosecution of hundreds, if

14
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not thousands, of Countrywide originated or purchased mortgage foreclosures
actions in this District, that is both widespread and continuing.

52. Venue is proper under 28 U.S.C. § 1391 (b)(1)(2), because Defendant
conducted substantial business activities in the District of Hawaii, and because a
substantial part of the acts or omissions giving rise to the claims raised below
occurred in the District of Hawaii, including loan commitment activities, meetings,
appearances, communications, and court filings, from 1994-2022.

ARTICLE III STANDING

53. To have standing under Article III, Section 2 of the United States
Constitution, a plaintiff must satisfy these elements and has the affirmative burden
to do so:

54. First, plaintiff must have suffered an “injury in fact,” as an invasion of a
legally protected interest that is (a) a concrete and particularized and (b) actual or
imminent, rather that conjectural or hypothetical. Spokeo, Inc. v. Robins, 136 S. Ct.
1540, 1548 (2016); Lujan v. Defenders of Wildlife, 504 U.S. 555, 560 (1992).

55. Second, there must be a causal connection between the injury and the
conduct complained of; that is, the injury must be fairly traceable to the challenged

action of the defendant rather than the result of independent action of a third party.

ld.

15
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56. Third, it must be likely, rather than merely speculative, that the injury
will be redressed by a favorable decision. /d. at 561.

57. Fourth, to establish standing when injunctive relief is sought, the “injury
in fact” element requires an additional showing: In addition to past injury, the
plaintiff must demonstrate a “sufficient likelihood” of being affected by the
unlawful conduct in the future. Wooden v. Bd. of Regents of Univ. Sys. of Ga, 247
F. 3d 1262, 1284 (11th Cir. 2001).

58. Na Po‘e Kokua, on behalf of native Hawaiians, has suffered an injury in
fact, based upon substantial rights afforded to native Hawaiians, and from injuries
sustained to those legitimate business and property rights claimed, directly and
proximately caused by, and as a result of, Defendant’s loan commitment scheme,
default, subterfuge, continued cover-ups, intimidations, related pattern of
racketeering activity, and civil rights violations.

59. Defendant’s continuing dissemination of false and fraudulent statements,
representations, and accountings, from on or about, December 15, 2003 through
July 10, 2020, as predicate acts in furtherance of BAC’s scheme to defraud native
Hawaiians, also represents a continuing violation of 42 U.S.C. § 1983, as
deprivations of native Hawaiians civil rights under color of State of Hawaii law.

60. Na Po‘e Kokua claims injuries to legitimate business and property

interests, as determined by Hawaii state law, and/or to be interpreted from

16
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operative Ninth Circuit Court of Appeals caselaw, directly and proximately caused
by the actions of BAC, that can be redressed by a favorable court decision.

61. Whether a harm is to a “specific business or property interest [is] a
categorical inquiry typically determined by reference to state law.” Diaz v. Gates,
420 F.3d 897, 900 (9th Cir. 2005).

62. Na Po‘e Kokua claims injuries to property caused by Defendants, based
upon legitimate claims of entitlement, or intangible property interests, that are
recognized property interests in the State of Hawaii for native Hawaiians,
including, but not limited to, lost entitlements, failed commitments, failed
recommitments, lost opportunities, sunk out of pocket expenditures, and
compounded interest thereon.

63. FHA-247 mortgage loan commitments made, but not originated or
funded by Defendant, BAC, for which native Hawaiians claim legitimate
entitlement equal $136,907,686 ($150,000,000 FHA-247 mortgage loan
commitment, less $13,092,314 FHA-247 mortgage loans actually originated from
1994-2012), plus interest thereon, from June 28,1998 to the present date.

64. Na Po‘e Kokua additionally claims an estimated $848,542,083
(computed through May, 2022) from lost opportunity injuries, directly and
proximately caused by BAC's loan commitment failure to 1,325 native Hawaiian

families that should have received timely FHA-247 mortgages from BAC, but did

17
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not.

65. Additionally, on or about June 28, 1998, BAC agreed to pay a $4.5
million late fee, with at least $1 million earmarked for initial capital for the
establishment of a Native Hawaiian Bank. (“late fee”).

66. In anticipation that BAC would fulfill its late fee payment to native
Hawaiians, together with a minimum of one million dollars earmarked to provide
initial capital for the Native Hawaiian Bank during its organizational processes, out
of pocket expenditures were made by Na Po‘e Kokua, in detrimental reliance
thereon.

67. Homan and Associates, Inc., by and through Paul Homan, a former
Special Trustee for American Indians for the Clinton Administration, was hired by
Native Hawaiian Bank for preparation of the OCC bank charter application
required to go forward, that resulted in out-of-pocket expenditures to Mr. Homan
of $30,380 in furtherance thereof.

68. The Native Hawaiian Bank charter application was ultimately denied for
lack of sufficient startup capital, which should have included BAC’s $1 million
late fee (minimum) earmarked for startup capital to the Native Hawaiian Bank.

69. BAC’s $150 million dollar FHA-247 loan commitment made specially to

benefit native Hawaiian homeownership in Hawaiian homelands, created a

18
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legitimate claim of entitlement as a recognized intangible property interest for
native Hawaiians to receive for FHA-247 mortgages, pursuant to Hawaii state law.

70. BAC’s meticulous alteration of its FHA-247 mortgage commitment to a
generic “lending and investment goal,” then simply an “unenforceable,”
“aspirational goal,” used as a scheme or artifice to defraud native Hawaiians from
FHA-247 home ownership on the basis of race or national origin to obtain money
or property, also represents an injury to the business interests of Na Po‘e Kokua,
on behalf of native Hawaiians, as a legal entitlement to business relations with
BAC on Hawaiian homelands unhampered by BAC’s schemes prohibited by
racketeering predicate act statutes.

71. In that regard, Na Po‘e Kokua also claims injuries to business interests
by virtue of “legal entitlement to business relations unhampered by schemes
prohibited by the RICO predicate statutes” on Hawaiian homelands, committed by
BAC. Mendoza v. Zirkle Fruit Co., 301 F.3d 1163 (9th Cir. 2002).

72. Na Po‘e Kokua claims entitlement to interest for all categories of
injuries delineated above, from 1998 to the present date.

73. Interest is compensation for the lost opportunity of being able to spend

or invest money sooner. Metcalfe v. Voluntary Employees’ Ben. Ass’n of Hawaii,

52 P.3d 823, 830 (Haw. 2002).

19
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74. The State of Hawaii has recognized property interests in a range of
intangible entitlements. /n re Maui Elec. Co., Ltd., 408 P.3d 1 (Haw. 2017).

75. The legitimate claims of entitlement that constitute property interests are
“created and their dimensions are defined by existing rules or understanding that
stem from an independent source such as state law—rules or understanding that
secure certain benefits and that support claims of entitlement to those benefits.” In
re ‘lao Ground Water Mgmt. Area High-Level Source Water Use Permit
Applications, 128 Hawaii 228, 241, 287 P.3d 129, 142 (2012) (quoting Int'l Broth.
of Painters & Allied Trades v. Befitel, 104 Hawaii 275, 283, 88 P.3d 647, 655
(Haw. 2004)); In re Maui Elec. Co., Ltd., 408 P.3d , 12 (Haw. 2017).

THE $150 MILLION LOAN COMMITMENT CLEANUP ENTERPRISE

76. For all times material hereto, BAC, the Federal Reserve Board (“FRB”),
specifically, by and through, former FRB Vice President- Acquisition Oversight
Representative, A. Linwood Gill, I11., individually (“Gill”), former FRB General
Counsel for Bank Mergers and Acquisitions, Patricia Robinson, individually
(“Robinson”), the Department of Hawaiian Home Lands (“DHHL”), specifically,
by and through, former Chairman of the Hawaiian Homes Commission, Micah
Kane, individually (“Kane”), and former Deputy Chairman of the Hawaiian Homes
Commission, Ben Henderson (deceased), individually (“Henderson”), and other

individuals and entities known and unknown, constituted an “Association-In-Fact-

20



Case 1:22-cv-00238 Document 1 Filed 05/31/22 Page 21 of 106 PagelD #: 21

Enterprise” as defined by Title 18, U.S.C. § 1961 (4) (hereinafter collectively “The
$150 Million Loan Commitment Cleanup Enterprise,” “Loan Commitment
Cleanup Enterprise” or “Enterprise”).

77. Na Po‘e Kokua alleges for at all time material hereto that Bank of
America Corporation has conducted the affairs of the Enterprise through a pattern
of racketeering activity, as defined by Title 18, United States Code §§ 1961(5),
with predicate acts as defined by 18 U.S.C. §§ 1341 and 1343.

GENERAL ALLEGATIONS - NA PO‘E KOKUA

The BAC $150 Million Dollar False Loan Commitment to Fund FHA-
247 Loans-

78. In the 1990’s, the Federal Reserve Board ("FRB"), and the Office of
Thrift Supervision® ("OTS"), both federal regulators with oversight over Defendant
BAC and its subsidiaries, recognized an illegal pattern and practice of racially
discriminatory lending practices against native Hawaiians.

79. BAC engaged in an illegal practice of “redlining” against Native
Hawaiians by racially profiling them and refusing to provide them any mortgage
loans on Hawaiian Home Lands and other Hawaii neighborhoods.

80. The Fair Housing Act (“FHA”) prohibits discrimination regarding home

purchase, home ownership and related mortgage loan servicing, on the basis of

* The Office of Thrift Supervision (“OTS”) became The Office of the Comptroller
of the Currency ("OCC"), on and after July 21, 2011.
21



Case 1:22-cv-00238 Document 1 Filed 05/31/22 Page 22 of 106 PagelD #: 22

race, ethnicity, or national origin, pursuant to 42 U.S.C. §§ 3601-3618 and 24 CFR
Part 100.

81. The FHA forbids “discriminat[ing] against any person in the terms,
conditions, or privileges of sale or rental of a dwelling, or in the provision of
services or facilities in connection therewith, because of race...” 42 U.S.C. §
3604(b).

82. The FHA further makes it unlawful for “any person or other entity
whose business includes engaging in residential real estate related transactions to
discriminate against any person in making available such a transaction, or in the
terms or conditions of such a transaction, because of race, color, religion, sex,
handicap, familial status, or national origin.” 42 U.S.C. § 3605(a).

83. The FHA allows any ‘“aggrieved person” to file a civil action seeking
damages for a violation of the statute. §§ 3613(a)(1)(A), 3613(c)(1).

84. The FHA provides that an “‘Aggrieved person’ includes any person
who— (1) claims to have been injured by a discriminatory housing practice; or (2)
believes that such person will be injured by a discriminatory housing practice that
is about to occur.” 42 U.S.C. § 3602(1).

85. The Hawaii Fair Lending Coalition (“HFLC”) challenged BAC’s
discriminatory practices of “redlining” Hawaiian communities, particularly with

respect to lands administered by the Department of Hawaiian Home Lands, and
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other disparities in bank lending practices that prevented native Hawaiians from
accessing loans to finance homes on Hawaiian Home Lands and in other native
Hawaiian neighborhoods.

86. In December of 1993, the HFLC challenged BAC’s 1993 application to
acquire Liberty Bank in Honolulu.

87. On January 4, 1994, the Federal Bureau of Investigation (“FBI”)
informed HFLC that the FBI would be “conducting an investigation regarding
allegations that Bank of America Hawaii has possibly discriminated in lending
money to persons of Hawaiian and Filipino ancestry.”

88. Prior to regulatory approval of its acquisition of Liberty Bank, and in
response to a request from regulators, BAC made a commitment to the FRB and
the OTS, with independent legal significance to native Hawaiians when made, to
provide $150 million in FHA-247 mortgage loans on Hawaiian Home Lands
between 1994 to 1998. (hereinafter “$150 Million Loan Commitment” or “FHA-
247 originated loans™).

89. Section 247 of the National Housing Act “authorizes mortgage insurance
to lenders to offer a means to provide home ownership opportunities to individuals
of Native Hawaiian bloodlines. FHA insures loans made to Native Hawaiians to
purchase one- to four-family dwellings located on Hawaiian Home Lands

(66HHL7’) . 29
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90. On May 16, 1994, Bank of America Senior Counsel Patrick S. Antrim
wrote a letter to the Federal Reserve Board boasting that “Development of lots by
DHHL will go hand-in-hand with Bank of America Hawaii’s commitment of $150
million to the FHA-247 loan program. FHA- 247 is only open to Native Hawaiian
beneficiaries of the Hawaiian Home Lands trust. This is the largest commitment
ever made to the program in Hawaii.”

91. On May 31, 1994, the Federal Reserve Board entered an Order
approving Bank of America’s acquisition of Liberty Bank (“Liberty Bank
Acquisition Order”). The Order referenced Bank of America’s “four-year
commitment to provide $150 million in residential mortgage loans for native
Hawaiians seeking housing on Department of Hawaiian Home Lands™ and,
expressly stated that: “the Board’s approval [of the Liberty Bank merger] is
specifically conditioned upon compliance with all of the commitments made by
Bank America in connection with this application and with the conditions referred
to in this order.”

92. The 1994 FRB’s Liberty Bank acquisition order expressly provided that
both the FRB and the OTS had to approve the Liberty Bank acquisition, and both
regulators expressly conditioned approval of the acquisition on performance of the

$150 million loan commitment.
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93. A May 16, 1994 letter from Bank of America Senior Counsel Patrick S.
Antrim to Surjeet Sidhu, Senior Financial Analyst, Board of Governors of the
Federal Reserve System memorialized BAC’s $150 Million FHA-247 mortgage
loan origination commitment made to native Hawaiians, that Defendant, BAC now
claims never existed. [Exhibit 2]

94. BAC’s $150 million loan commitment was viewed by many native
Hawaiians, as the result of continued community and regulatory pressure placed on
BAC by native Hawaiians, to reverse historical redlining policies and practices at
BAC that were prevalent through the1990’s.

95. By the end of 1995, BAC, by and through its subsidiary bank locations
on Hawaiian soil, had not originated a single FHA-247 mortgage on Hawaiian
Home Lands.

96. In the spring of 1997, BAC contracted to sell its Hawaii branches to
American Savings Bank and in the summer of 1997 sought regulatory approval for
that sale, notwithstanding that BAC had only originated /ess than $2 million in
FHA-247 loans at that point.

97. On or about May 28, 1997, Michael O'Neill, BankAmerica’s Chief
Financial Officer publicly stated: “The investment required to improve the

profitability of our Hawaii unit could be put to better use for our shareholders in
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other areas,”, as found here: https://www.latimes.com/archives/la-xpm-1997-05-
28-11-63054-story.html.

98. However, BAC’s original FHA-247 $150 million loan commitment was
made, irrespective of profitability, as a condition of BAC’s approval from the FRB
and the OTS to acquire Liberty Bank that required advance approval from federal
banking regulators.

99. On August 13, 1997, Hawaii’s then largest daily newspaper the
Honolulu Advertiser published a front-page story with the headline, “Bank Vows
to Make Homelands Loans.”

100. The Honolulu Advertiser reported that “Under pressure from
beneficiaries, Chairman Kali Watson of the Department of Hawaiian Homelands
asked the state attorney general's office on July 28 for an investigation of the
bank’s lending practices on Hawaiian homes.”

101. The article also reported that BAC had made a commitment to continue
funding the $150 million loan commitment “through its Honolulu mortgage unit,
Honolulu Mortgage Co., and Bank of America's Community Development
division, which will maintain a presence in Hawaii.”

102. On August 21, 1997, Hawaiian Homes Commission Chairman Kali
Watson wrote to the OTS regarding the proposed acquisition of BAC’s Hawaii

branches by American Savings Bank stating that the Department of Hawaiian
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Home Lands has not been satisfied with BAC’s performance in meeting its $150
million loan commitment:

“In the past three and one-half years, more than $64

million in home loans have been made on Hawaiian

home lands. Only a small portion of these loans were

made by BoA. We are concerned that there be assurance

that Bank of America will honor its commitment to

native Hawaiians.”

103. On December 5, 1997, after receiving regulatory approval, BAC’s
Hawaii branches and deposits were transferred to American Savings Bank.

104. On April 13, 1998, Bank of America reached an agreement to merge
with NationsBank, a deal that ultimately created a new BAC; as the largest bank in
the United States.

105. As of April 13, 1998, Bank of America had originated approximately
$3 million in qualifying FHA-247 loans, notwithstanding that its deadline to
complete its $150 million loan commitment to Hawaiian Home Lands was only
two months hence.

106. On May 21, 1998, Bank of America received a Memo from Ian Chan
Hodges (“Chan Hodges”) warning that the bank was in imminent danger of

defaulting on its four-year $150 million commitment to the beneficiaries of

Hawaiian Home Lands.
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107.The Chan Hodges Memo demonstrated that Bank of America was
obligated to pay a late fee of $4.5 million to avoid default on its $150 million
commitment. The sum $4.5 million was equal to the opportunity cost at that time
of Bank of America’s failure to fulfill its commitment by the May 31, 1998 due
date. Bank of America was still obligated to complete the $150 million loan
commitment and pay additional late fees for any further delay in fulfilling the
commitment.

108. This Chan Hodges Memo stated that by investing $4.5 million in a
Native Hawaiian Community Development Financial institution (“CDFI”),
BankAmerica should be able to avoid immediate default on its $150 million
commitment to the Federal Reserve Board.

109. On June 28, 1998, the Hawaii Fair Lending Coalition reached an
agreement, in principle, with NationsBank regarding support for the creation of a
Native Hawaiian CDFI. NationsBank (and its successors) agreed to provide:

a. A minimum of $1 million initial capital to be invested

in the Native Hawaiian CDFI and up to $3.5 million with
match;

b. $125,000 in organizing grants;
c. In-kind professional assistance as requested; and

d. NationsBank/Bank of America executives to travel to
Hawaii for meeting with CDFI organizers, DHHL Chair
and Governor related thereto.
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110. On August 17, 1998, the Federal Reserve Board announced its approval
of the proposal of NationsBank to merge with Bank of America.

111. The Board’s approval was again specifically conditioned on
compliance with all the commitments made in connection with the application,
including Bank of America’s $150 million commitment to native Hawaiians - the
only specific “CRA-related” commitment mentioned in the entire Federal Reserve
order approving the merger.

112. On October 30, 1998, NPK/HFLC issued a joint press release with
Bank of America with the headline, “Native Hawaiian Group Announces Pledge of
Major Assistance from Bank of America in Establishing a Native Hawaiian Owned
Bank.” [Exhibit 3]

113. In the press release, Cathy Bessant, who had been named president of
the Bank of America Community Development Banking Group earlier that week,
stated:

“Four years ago, Bank of America developed a program
to provide mortgage loans to native Hawaiians on
Hawaiian Home Lands. Today, we are not only planning
to step-up this commitment to native Hawaiians, we also
plan to augment it by supporting the grass-roots efforts of
Na Po‘e Kokua in establishing a Native Hawaiian CDFI.”
[Exhibit 3]
114. On November 3, 1998, American Banker published a story with the

headline, “B of A Targets Maui for Native-Run Bank.”
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115. The article described how BAC had “pledged to help establish a native-
Hawaiian controlled community development bank on the island of Maui” and
“would invest as much as $3.5 million in the venture.”

116. The initial 1994 BAC broken FHA-247 $150 million loan commitment,
ultimately led BAC, through subterfuge, to engage in multiple re-commitments,
commitment modifications, ex parte altered term modifications, and altered
funding “goal” failures, throughout the entire period of 1994 through 2007, at
which time BAC took the official position that it had honored its $150 million loan
commitments made to native Hawaiians, or that it never had an enforceable
commitment at all, that continues to this day.

117. BAC never intended to fulfill its FHA-247 $150 million loan
commitment made to native Hawaiians, because from 1994 through 1998 BAC’s
branch location subsidiaries, originated just twenty-six (26) mortgages, averaging
$119,600 each, totaling $3,109,502, prior to completing transfer of deposits from
BAC Hawaii to American Savings Bank, on or about December 5, 1997.

118. BAC’s willful sale of its Hawaiian branches to American Savings Bank
in 1997 effectively sabotaged its ability to originate $150 million in FHA-247
mortgage loans for native Hawaiians going forward, however, BAC could still
have purchased FHA-247 mortgage loans originated by other short term lending

institutions and did not.
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119. It is clear from BAC’s early words and deeds that BAC did not believe
FHA-247 originated mortgage loans were a good enough investment, related to

native Hawaiian mortgages, not that an enforceable commitment was not made.

120. During the period 1998 through on or about January 10, 2003, BAC
continued the ruse publicly that it would “step-up” the $150 million FHA-247 loan
commitment, when in fact, BAC only originated $7,238,283 in FHA-247
mortgages on Hawaiian soil during that extended time period.

121. On January 10, 2003, Doug Woodruff, BAC President of Community
Development Banking sent a letter via mail and facsimile transmission to Na
Kupuna o Maui care of and addressed to Mr. Puuhonua D. Kanahele. [Exhibit 4]

122. The January 10, 2003 Woodruff letter stated, in pertinent part:

The original commitment of $150 million was made to
the Department of Hawaiian Home Lands in 1994 when
BankAmerica Corporation maintained more than 30
retail branches in Hawaii and the company expected the
substantial release of Hawaiian Home Lands for
development. Unfortunately, the release of property
occurred at a slower pace than expected. In addition, the
company’s ability to meet its commitment on a timely
basis was further impeded by the 1997 sale of the Hawaii
branch network to a third party. The successor company,
Bank of America Corporation, no longer maintains any
branches, retail mortgage offices, or SBA loan offices in
Hawaii.

Bank of America continues to seek out appropriate and
financially sound transactions that will help to achieve
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its commitment. In that regard, we welcome the
opportunity to discuss any specific suggestions or
opportunities you may have. I look forward to finding
solutions that will help us achieve our commitment and
will improve opportunities for native Hawaiians. [Exhibit
4] [Italics added]

123. The January 10, 2003 Woodruff letter contains false and fraudulent
representations of material fact, because: (1) BAC’s $150 million FHA-247
mortgage commitment was made prior to BAC’s acquisition of Liberty Bank in
Hawaii, or simultaneously therewith, and as a condition of the approved merger
between BankAmerica Corporation and Liberty Bank; (2) BAC willfully sabotaged
its ability to originate its FHA-247 loan commitment to native Hawaiians by
selling its Hawaiian branch locations before fulfilling its commitments; and (3) in
exchange for $150 million of FHA-247 mortgage loans originated for native
Hawaiians, BAC was now seeking “appropriate and financially sound
transactions,” not FHA-247 mortgage loan originations for native Hawaiians.
[Exhibit 4]

124. BAC continued to portray false narratives regarding BAC’s original
$150 loan commitment, from 1998 through January 10, 2003, so that BAC could
seek and obtain favorable FRB approvals for acquisitions of multiple financial

institutions nationally, wherein several FRB orders approving those acquisitions

continued to reference BAC’s original $150 million loan commitment, or re-
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commitments made to native Hawaiians, in an effort to acknowledge the existence
of multiple objections made by native Hawaiians to the FSB in that time period.

125. On June 30, 2003, the Comptroller of the Currency replied to a letter
from David Po, a member of HFLC, inquiring about Bank of America’s $150
million commitment to federal banking regulators, stating:

“In 1994, BankAmerica Corporation made a commitment
to the Office of Thrift Supervision (OTS) ‘to achieve
$150,000,000 of residential loans on Department of
Hawaiian Home Lands (DHHL) through the FHA 247
program.” When BankAmerica and NationsBank merged
in 1998, the Office of Thrift Supervision (OTS) received
DHHL’s comment letter concerning the outstanding
commitment. The OTS forwarded this letter to FRB and
the bank’s response was to continue to honor all
outstanding commitments.”

126. Na Po‘e Kokua alleges that BAC’s clearly established $150 million
FHA-247 loan commitment created legitimate property interests for native
Hawaiians that were, and still are, cognizable under the laws of the State of
Hawaii.

127. The BAC’s $150 Million FHA-247 commitment was and remains a
foregone conclusion. According to the Perez affidavit [Exhibit 1], the only thing
that changed was BAC’s deliberate decision to create a false narrative stating that

there was no commitment and if there was a commitment that BAC honored it.

BAC’s 2003 Pivot & Dump, After the Lapse of the First Five Year
Period-
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Big Lie #1 Whittling Away-

128. On December 15, 2003, BAC’s President of Community Development
Banking, Douglas B. Woodruff, sent a letter to Micah Kane, the Chairman of the
Hawaiian Homes Commission and the chief administrator of DHHL, stating:

“From Bank of America's perspective, it has provided over $121

million in financing commitments, technical assistance, and grants in

support of affordable housing benefitting native Hawaiians from the

time of its original commitment in 1994 up to December 31, 2002.

However, this letter will serve to confirm that Bank of America has

agreed that only $69,391,673 will be counted towards the $150

million commitment as set out in the June 27, 2003 letter from Ben

Henderson, thereby leaving $80,608,327 as the remaining outstanding

amount of the commitment to be fulfilled.” [Exhibit 5]

129. There is no such letter penned by Ben Henderson to BAC, dated June
27, 2003, as referenced by Woodruff in Exhibit 5, supra, in the possession of
DHHL.

130. The Department of Hawaiian Home Lands did not agree to turn a $150
million FHA-247 loan commitment into a partial $80,608,327 “lending
commitment,” defined as: “financing commitments, technical assistance, and

grants in support of affordable housing benefitting native Hawaiians,” and there is

no such letter agreeing to those terms in the possession of DHHL.
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131. The stated reduction from $150 million to $80,608,327 cited in BAC’s
December 15, 2003 letter to Micah Kane is fiction, as is the $121 million in BAC’s
“perspective” previously provided up to December 31, 2002. [Exhibit 5]

132. BAC'’s efforts here were to create a Chinese Wall between BAC, Ben
Henderson and Micah Kane, in order to foster a false narrative going forward from
that point, and by changing the narrative from FHA-247 loan commitment to
“lending commitment” going forward.

133. Na Po‘e Kokua alleges that the BAC reference to the alleged June 27,
2003 DHHL Ben Henderson letter was subterfuge by BAC, representing a denial
of native Hawaiians’ rights to due process of law, under color of State of Hawaii
law, unlawfully attempting to shave $69,391,673 off the top of the Federal Reserve
ordered commitment in one fell swoop.

134. On December 15, 2003, Micah Kane sent a letter to Federal Reserve
Bank of Richmond Vice President A. Linwood Gill, III, asking the FRB to approve
the changes delineated above, and remarkably, making new reference to “lending
commitment” and abandoning the previously used title “loan commitment.”
[Exhibit 6]

135. In Micah Kane’s December 15, 2003 letter to FRB oversight, A.

Linwood Gill, III., on p. 4, n. 2, the letter states:
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“In a meeting between DHHL and BoA held on November 6, 2003,

BoA agreed that only $69,391,573 will be counted towards the $150

million commitment, thereby leaving $80,608,327 as the outstanding

amount of the commitment to be fulfilled.” [Exhibit 6]

136. Na Po‘e Kokua alleges that the text of this December 15, 2003 letter to
Federal Reserve Bank of Richmond’s A. Linwood Gill, IIT from Micah Kane was
drafted by BAC and accompanied BAC’s December 15, 2003 letter received by
Micah Kane from BAC for submission to the FRB quickly, on the same day,
December 15, 2003. [Exhibit 5][Exhibit 6]

137. The Micah Kane December 15, 2003 letter to FRBR Gill was neither
drafted, approved, or sent, with the actual knowledge, approval, or consent from
the Hawaiian Homes Commission, in charge of administration for the Department
of Hawaiian Home Lands for the State of Hawaii, or by Na Po‘e Kokua, and as
such, represents a rogue act of Micah Kane, an individual, under color of state law.
[Exhibit 6]

138. At the December 15, 2003 community meeting of the Hawaiian Homes
Commission, Commissioners stated that they did not have knowledge of or
approve any agenda or action related to Bank of America’s $150 million
commitment.

139. On December 23, 2003, Micah Kane sent a second letter to Federal

Reserve Bank of Richmond Vice President A. Linwood Gill, II1, further buttressing
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the new changed term “lending commitment,” after having abandoned the title
“loan commitment” on December 15, 2003, and added this gratuitous changed
commitment:

“Furthermore, BoA has no objection in having the Federal Reserve

Board include the Lending Commitment as outlined in this letter to

any order approving the proposed merger between BoA and

FleetBoston.” [Exhibit 7]

140. The December 23, 2003 letter from Micah Kane to A. Linwood Gill, III
was neither drafted, approved, or sent, with the actual knowledge, approval, or
consent from the Hawaiian Homes Commission, in charge of administration for the
Department of Hawaiian Home Lands for the State of Hawaii, or by Na Po‘e
Kokua, and as such, represents a rogue act of Micah Kane, an individual, under
color of state law. [Exhibit 7]

141. During the January 16, 2004 Public Hearing on the proposed merger
between BAC and FleetBoston Financial Corporation at the Federal Reserve Bank
of San Francisco, Patricia Robinson, who served as an FRB panelist, made the
following false statement of material fact as recorded in the hearing transcript:

“MS. PAT ROBINSON: I just want to make one

statement. And as Mr. -- as the secretary's office has

explained to you repeatedly, the commitment was not a

commitment to the board. The commitment was not a condition

of the orders in the past cases. The commitments, however,

were commitments with, you know, two community groups which

oftentimes banks do enter into. That's been explained to
you repeatedly.”

37



Case 1:22-cv-00238 Document 1 Filed 05/31/22 Page 38 of 106 PagelD #: 38

142. Na Po‘e Kokua alleges that BAC should be estopped from making
continued claims, and false and fraudulent representations that a “commitment”
was never made to native Hawaiians, that is clearly a false narrative used in BAC’s
scheme to defraud that repeats itself multiple times in the Complaint sub judice.

Big Lie #2 Cutting to the Core-

143. On March 16, 2007, James W. Feild, Senior Vice President,
Community Development Banking for BAC sent a letter to Ben Henderson,
Deputy to the Chairman at Department of Hawaiian Home Lands, stating:

“As you are aware, Bank of America has worked
diligently for more than 13 years to achieve our goal of
lending or investing $150,000,000 to help native
Hawaiian families reach their dream of home ownership
on native soil, we are proud to report that we have
surpassed our goal with the help of the Department of
Hawaiian Homelands and many individuals and
organizations involved in native Hawaiian issues. The
attached report summarizes the loans, grants and
investments that make up our $151,720,630 in
production to date. Please review the attached report and
indicate your agreement or contact me with any
questions.” [Exhibit §]

144. BAC’s March 16, 2007 letter to Ben Henderson again represented an ex
parte false or fraudulent narrative portrayal, as it further expanded the term

“lending commitment” to a “goal of lending or investing” $150,000,000 to help

native Hawaiian families. [Exhibit 8]
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145. BAC’s change made it no longer a commitment, but rather, just a goal.

146. The addition of the “or investing” substance modification rendered the
entire original FHA-247 loan commitment, as well as the prior December 15, 2003,
ex parte modification to just “lending commitment” meaningless in application, as
a means to redress years of BAC’s historically documented redlining practices.

147. The ex parte commitment modifications and false narratives exacted by
BAC from 2003-2007 served to help BAC render its original FHA 247
commitment moot, through a series of planned false and fraudulent pretenses, false
narrative, and key false statements of material facts presented as the truth going
forward and continuing to this day. [Exhibit 4][Exhibit 5][Exhibit 6][Exhibit 7]
[Exhibit 8]

148. Na Po‘e Kokua alleges that every single time BAC uses a historically
false and fraudulent narrative to this day, that the use of that historically false and
fraudulent narrative for purposes of continuing to carry out its scheme and artifice
to defraud native Hawaiians of its original $150 Million FHA-247 loan
commitment, represents a new and continuing predicate act for purposes of the
Racketeer Influenced Corrupt Organizations Act, that remains actionable by native
Hawaiians in the Complaint sub judice.

149. The continuity of BAC’s false and fraudulent pretenses made in order

to obtain money or property are delineated in the Predicate Acts Matrix hereto, and
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reveal an uninterrupted chain of acts in furtherance of its scheme or artifice to
defraud native Hawaiians, which continues to this day.

150. On July 16, 2007, Phillip A. Wertz (“Wertz’), BAC’s Assistant General
Counsel wrote a one-page letter to FRB Vice President A. Linwood Gill, I11, in
connection with the application to acquire LaSalle Bank stating:

“This letter responds to the comment letter submitted by
the Hawaii Fair Lending Coalition (“HFLC”), dated July
3, 2007. The HFLC letter was submitted in connection
with the Application by Bank of America Corporation,
Charlotte, North Carolina (“Bank of America”) to the
Board of Governors of the Federal Reserve System (the
“Board”) for prior approval to acquire ABN AMRO
North America Holding Company (“ABN AMRO NA”).

The HFLC has raised questions about Bank of America's
performance under a 1993 commitment to provide $150
million in support for lending on Hawaiian home lands.
As of June of this year, Bank of America has made loans
exceeding 8151 million and have satisfied all obligations
relating to this commitment. The Board has reviewed and
considered this issue in several previous transactions
involving Bank of America. Bank of America believes
that there are no material issues raised by this letter that
merit consideration of the application.

Accordingly, Bank of America requests that the Board
proceed with swift approval of the Application.” [Exhibit
9][Italics added]

151. The July 16, 2007 Wertz letter was copied to Ian Hodges, HFLC,

Office of the Comptroller of the Currency, and to the United States Department of
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Justice, but not to the State of Hawaii, DHHL Ben Henderson, DHHL Micah Kane
or anyone else. [Exhibit 9]

152. The July 16, 2007 letter to the FRB was a false and fraudulent
statement of material fact, as BAC did not make “loans exceeding $151 million,”
and because the original commitment was for FHA-247 originated mortgage loans
to native Hawaiians, not for “support for lending on Hawaiian home lands”.
[Exhibit 9]

153. On September 14, 2007, the FRB approved the LaSalle Bank and Bank
of America merger, stating in a footnote:

“One commenter reiterated comments made in
connection with the BAC/Fleet Order and BANA/MBNA
Order, urging the Board not to approve the proposal until
BAC meets certain “commitments” regarding its lending
programs in Hawaii and its goal for mortgage lending to

Native Hawaiians on Home Lands. See e.g. BOA/Fleet
Order at 232-33." Id.

“BANA has represented that it has complied with its
commitment to the State of Hawaii’s Department of
Hawaiian Home Lands by making loans and investments
exceeding $151 million under the terms of that
commitment.” /d.
154. Na Po‘e Kokua alleges that it is easy to see a direct connection between

BAC’s efforts to obtain money or property as a result of multiple bank purchases,

precisely at the same time that the false and fraudulent representations were made
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to carry out BAC’s continuing scheme to defraud native Hawaiians of legitimate
property interests.

155. BAC’s false and fraudulent representations were directly tied to BAC’s
receipt of money from bank acquisitions, directly tied to the deprivation of native
Hawaiians constitutional rights under color of Hawaii state law, and the direct and
proximate cause of injuries to native Hawaiians’ legally cognizable property rights.

156. This one example shows the level and extent of BAC control exercised
over both A. Linwood Gill and DHHL Ben Henderson, because Gill never asked
Henderson (or DHHL Kane) in advance, whether BAC’s Phillip A. Wertz’s claims
were true, before injecting that “complied” language into a commitment order
permitting BAC to purchase LaSalle Bank, for financial gain, upon false and
fraudulent statements made. [Exhibit 9][Exhibit 10][Exhibit 11]

157. Conversely, DHHL Ben Henderson would have been relegated to
calling BAC’s Phillip A. Wertz a liar, after the fact, in order to officially dispute
Wertz’s claims made to Gill, for purposes of seeking approval for BAC’s LaSalle
Bank purchase. [Exhibit 9][Exhibit10][Exhibit 11]

158. The July 16, 2007, BAC Phillip A. Wertz letter to A. Linwood Gill, III,
stating as fact, that BAC made loans exceeding $151 million and fulfilled its
Hawaiian loan commitment, was mailed to Gill some seven (7) weeks before Ben

Henderson’s October 3, 2007 letter to BAC, infra, stating that “BoA contributions
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toward fulfillment of its commitment appear to be in order”. [Exhibit 9][Exhibit
10][Exhibit 11]

159. The July 16, 2007 BAC Wertz letter to FRBR Gill was delivered to Gill
four (4) days before BAC’s two-page DHHL $151 million credit summary titled:
“Amounts Towards $150 Million Hawaii Commitment” was completed, as
“Revised July 20, 2007,” and a week before it was even received by DHHL Ben
Henderson in Hawaii on July 23, 2007. [Exhibit 9][Exhibit 10][Exhibit 11]

160. Na Po‘e Kokua alleges that BAC’s level of control over Henderson,
Kane, and Gill 1s obvious, as BAC even cited false and fraudulent statements of
fact regarding the Hawaiian Loan Commitment, as foregone conclusions,
prematurely, that also evidences BAC’s power and control over Enterprise
Members.

161. Na Po‘e Kokua alleges that in so doing, BAC took control over
otherwise legitimate individuals and entities in furtherance of its scheme or artifice
to defraud native Hawaiians.

162. BAC’s $150 million FHA-247 mortgage loan commitments made to
native Hawaiians created legitimate property interests for native Hawaiians when
made, under Hawaiian state law.

163. BAC officially stated that it had completed its $150 million FHA-247

commitment on or about July 16, 2007 [Exhibit 10] and BAC continues to
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propagate these same false narratives to this day, which Na Po‘e Kokua claims
represent connected and continuing racketeering predicate acts in furtherance of its
ongoing scheme or artifice to defraud native Hawaiians.

164. On October 3, 2007, Ben Henderson replied to BAC’s March 16, 2007
letter, (and July 20, 2007, two page spreadsheet titled: “Amounts Towards $150
Million Hawaii Commitment”, received by DHHL on July 23, 2007 per a date
stamp on the letter, four months after the date of the letter), and stated:

“I apologize for the delay in responding to you regarding
Bank of America’s (BoA) commitment to provide
$150,000,000 in lending or investment to help native
Hawaiian families fulfill their goal of home ownership on
Hawaiian home lands.

It has taken us time to review the revised summary report
you provided dated July 20, 2007. The statement of BoA
contributions toward fulfillment of its commitment
appear to be in order. The Department of Home Lands
(DHHL) is therefore pleased to formally acknowledge
that the $150,000,000 commitment has been met by Bank
of America." [Exhibit 11][Italics added]

165. As previously alleged, Ben Henderson (deceased) was the Deputy
Director of DHHL, working directly for Micah Kane, Director of DHHL as of
October 3, 2007, and under Kane’s immediate direction and control.

166. Notwithstanding that Henderson had no legal authority to draft the
October 3, 2007 letter [Exhibit 11], assuming that Henderson was wrongfully

directed to do so by Kane, neither had legal authority as representatives of the State
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of Hawaii, that Na Po‘e Kokua alleges, infra, is a Trustee for native Hawaiians
regarding BAC’s $150 Million Commitment Trust and administration thereof.

167. In that regard, Henderson’s/Kane’s unauthorized October 3, 2007 letter
[Exhibit 11] also represented a breach of fiduciary duties owed to native
Hawaiians, in addition to a deprivation of native Hawaiians’ constitutional rights
under color of state law.

168. Na Po‘e Kokua, alleges in the alternative, on information and belief,
that BAC, not DHHL Ben Henderson, wrote the self-serving draft text for that
Henderson letter, using precisely the same false narratives that BAC previously
provided to FRBR Gill for LaSalle Bank purchase approval.

169. Na Po‘e Kokua alleges that Ben Henderson’s October 3, 2007 letter to
BAC represented a denial of native Hawaiians rights to due process of law
guaranteed by the Fifth and Fourteenth Amendments to the United States
Constitution, under color of State of Hawaii law. [Exhibit 11]

170. The October 3, 2007, Ben Henderson letter to BAC was neither
drafted, approved, or sent, with the actual knowledge, approval, or consent from
the Hawaiian Homes Commission, in charge of administration for the Department
of Hawaiian Home Lands for the State of Hawaii, or by Na Po‘e Kokua, and as
such, represents a rogue act of Ben Henderson, and/or Micah Kane, either or both

acting individually, under color of state law.
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171. Regardless, BAC had no legal right to take away legitimate property
interests, which BAC created, from native Hawaiians by using meticulously
created false and fraudulent statements and representations over a period of years,
while utilizing United States mail and wire services, while exercising control over
Henderson, Kane, Gill and Robinson, and in furtherance of its scheme to defraud
native Hawaiians of those vested interests that continues to this day.

172. BAC’s conduct continues to demean and demoralize native Hawaiians
to this day and remains actionable now specifically as a result thereof.

173. Na Po‘e Kokua claims that BAC’s continued false narratives are
actionable now, wholly caused by BAC’s own arrogance, and above reproach
mentality, through BAC’s continuing use of the United States mail and wire
services to transmit its same false narratives through July, 2020, resulting in this
timely filed Complaint against BAC.

174. BAC never provided specific financial details to DHHL or other
representatives from the State of Hawaii, regarding the thirty-nine summary report
line items totaling $151,720,630 through June 2007. [Exhibit 10]

175. Ben Henderson merely acknowledged that DHHL reviewed “the
revised summary report,” not financial detail for those 39 line items totaling
$151,720,630, as no financial detail was provided by BAC to Henderson. [Exhibit

10]
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176. No accounting, audit, or detailed financial analysis was ever performed
by DHHL or other representatives from the State of Hawaii, regarding BAC’s July
20, 2007, 39 line item spreadsheet accumulation totaling $151,720,630. [Exhibit
10]

177. The actual numbers cited on BAC’s Revised July 20, 2007 - 39 line
item summary report totaling $151,720,630 are also false and fraudulent, because
DHHL credits taken thereon cannot be reconciled with BAC Wertz’s statement
made to FRBR Gill that BAC already “made loans exceeding $151 million.”
[Exhibit 9][Exhibit 10]

The Four Corners of BAC's Revised 7/20/2007 Spreadsheet: False &
Fraudulent

178. BAC has no records to support the total of the FHA-247 loan
commitment credits taken, the authorization thereof, or payments allegedly made,
as delineated in BAC’s Revised July 20, 2007 spreadsheet presented to Ben
Henderson for comment. [Exhibit 10]

179. In a May 3, 2012 letter to the Hawaii Fair Lending Coalition, Hawaiian
Homes Commission Chair Albert “Alapaki” Nahale-a stated that after reviewing
Ben Henderson’s October 3, 2007 letter and related documents, the Hawaiian
Homes Commission reached the following conclusions:

“a. That the Deputy to the Chair “signed off” on the commitment without
approval of the Hawaiian Homes Commission;
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b. That the expansion of the scope of the commitment which allowed
BankAmerica to claim a credit of $3 and $4 for every dollar they invested in
infrastructure - thereby reducing their balance at a faster rate - was not
brought before the Commission; and

c. That no “late fee” - such as was agreed to in 1998 - was charged to

BankAmerica for being nine years late in fulfilling its $150 million

commitment.” /d.

180. Commission Chairman Albert Nahale-a concluded his May 3, 2012
letter to HFLC as follows:

“Last month, in a unanimous vote, the Hawaiian Homes
Commission agreed to support the Hawaii Fair Lending
Coalition in its efforts to negotiate with Bank of America
on behalf of our beneficiaries in order to achieve a formal
settlement so that BofA's $150 million commitment can
finally be fulfilled.” /d.

181. On September 21, 2012, Ms. Kehau Filimoe‘atu of the HFLC submitted
initial comments to the Office of the Comptroller of the Currency, regarding the
pending approval of applications to merge Bank of America Oregon, N. A. and
Bank of America Rhode Island, N.A. into Bank of America, related to Bank of
America’s unfulfilled $150 million loan commitment.

182. In the comments, Ms. Filimoe*‘atu stated that the Hawaiian Homes
Commission Chair letter, dated, May 3, 2012, invalidated DHHL Ben Henderson’s
letter, dated October 3, 2007.

183. On October 1, 2012, Rahdi Thayu, Assistant General Counsel for BAC

responded to the OCC regarding HFLC Ms. Filimoe‘atu’s comments in connection
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with BAC’s pending applications for approval by the OCC, but never addressed
the Hawaiian Homes Commission Chair’s letter. [Exhibit 12]

184. Instead, the October 1, 2012, Rahdi Thayu letter to the OCC stated,
that:

“The [HFLC] letter raised concerns about the performance of Bank of
American Corporation, BAC’s ultimate parent corporation, under its
$150 million commitment to support lending on Hawaiian Home
Land. I attach a copy of a letter from the State of Hawaii Department
of Hawaiian Home Lands, dated October 3, 2007. This letter serves as
confirmation that BAC has satisfied this commitment.” [Exhibit 12]

185. On October 9, 2012, Ms. Filimoe‘atu responded to Rahdi Thayu’s
October 1, 2012 letter in an email to the to the OCC.

186. In this October 9, 2012 email, Ms. Filimoe*‘atu stated:

“We were gratified to see that in its response to our initial

comments Bank of America’s legal department generally

acknowledges the bank’s “$150 million commitment to support

lending on Hawaiian home lands.” However, we were also

somewhat surprised that BofA chose to respond to our

comments by simply attaching the very same letter (dated

10/3/07) that the Hawaiian Homes Commission had determined

to be invalid in its May 3, 2012 letter to HFLC, which was

incorporated into our initial comments.” /d.

187. BAC did not make a $150 million commitment to support lending, but
rather, made a $150 million commitment to native Hawaiians, specifically to

originate and fund FHA-247 mortgage loans to native Hawaiians, and as such,

Rahdi Thayu’s October 1, 2012 letter to the OCC includes false and fraudulent
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statements of fact for the purpose of furthering BAC’s loan commitment scheme to
defraud native Hawaiians.

188. On December 8, 2014, a conference call was held between Na Po‘e
Kokua, BAC’s Cathy Bessant, who was BAC’s chief of technology and operations
at the time, and Andrew Plepler, who was BAC’s Global Environmental, Social
and Governance Executive at the time. The conference call was recorded. Cathy
Bessant - in response to a request from Na Po‘e Kokua during the call for
documentation backing up BAC’s Revised 7/20/2007 summary report - stated: “I
don't think there's any way to recreate what backs it up.” [Exhibit 13]

189. It is axiomatic that if nonprofit Na Po‘e Kokua received a small grant of
$1,500 from a foundation, it would still need to provide the foundation with
detailed documentation of what was spent by the funded program, yet BAC
claimed fulfilled loan commitment expenditures exceeding $151 million with no
supporting documentation whatsoever.

Hawaii Governor Ige Involvement-

190. Governor David Ige sent a letter to BAC’s Chief of Operations and
Technology Cathy Bessant dated April 18, 2018, which stated, in pertinent part:

“I am writing to invite you to Hawai’i this summer to
meet with Kehau Filimoe’atu of Na Po‘e Kokua in order

to reach a fair and final settlement of Bank of America’s
outstanding $150 million commitment to the Hawaiian
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people on their homelands. I am offering to serve as host
for these talks.

As the governor of Hawai‘i, I am strongly urging that the
Bank of America finalize its $150 million Hawaiian
commitment before August 10, 2018, the 20th
anniversary of meetings on O‘ahu and Maui between a
delegation of executives from NationsBank and Bank of
America with Hawaiian kiipuna (elders), state leaders and
Na Po‘e Kokua, which is the fiscal sponsor and
institutional home of the Hawai‘i Fair Lending Coalition
(hereafter referred to collectively as NPK/HFLC).

It is my understanding that the Hawai‘i meetings were
the result of an agreement that NationsBank reached with
NPK/HFLC on June 28, 1998 in response to Bank of
America’s failure to meet its Hawaiian commitment by
the mid-1998 deadline. In its August 17, 1998 order
approving NationsBank’s merger with Bank of America,
the Federal Reserve Board specifically referenced a
NationsBank statement that the new post-merger Bank of
America would honor its $150 million Hawaiian
commitment.” /d.

191. The “agreement” to which Governor Ige was referring was a
commitment by Bank of America to pay a late fee based on the May 1998 memo
from the Hawaii Fair Lending Coalition, as previously stated.

192. On May 18, 2018, BAC’s Brian Putler, Senior Vice President, State
Government Western Region, sent a letter to Governor David Ige stating: “I am

writing on behalf of BAC to thank you for your letter of April 18, 2018... We

appreciate your interest in this matter and assure you that the bank fulfilled — and
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exceeded by many times — the $150 million lending and investment goal through
our community development loans and investments in Hawaii.” [Exhibit 14]

193. The May 18, 2018 Putler letter is materially false and fraudulent
because the bank did not fulfill, and certainly did not exceed by many times, its
$150 Million FHA-247 mortgage loan origination Commitment that vested
legitimate property rights upon native Hawaiians when made, supra. [Exhibit 14]

194. On July 6, 2018, Governor David Ige filed a Freedom of Information
Act (“FOIA”) request with the Board of Governors of the Federal Reserve System
seeking “...[a]ll records concerning, mentioning, or related to Hawaii, native
Hawaiians and/or BankAmerica's four-year commitment to provide $150 million in
residential mortgage loans for native Hawaiians seeking housing on Department of
Hawaiian Home Lands.” /1d.

195. On September 14, 2018, Andrew Plepler, Global Environmental, Social
and Governance Executive at Bank of America stated, in response to an August 27,
2018 letter from the Honorable Robert Carroll, Council Member East Maui, that
was previously mailed to BAC’s Catherine P. Bessant:

“[A]s a result of several recent inquiries on the topic, and
out of respect for those who have questioned whether the
commitment was satisfied, we have recently spent
considerable time reviewing once again the history and
records related to our $150 million commitment. As part

of this recent review, we have examined reports and
spreadsheets documenting our progress against this goal.
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We have also reviewed records and correspondence
dating back to 1998, including correspondence with the
Hawaiian Homes Commission and the Department of
Hawaiian Home Lands . . . we were able to meet our
$150 million commitment.” Id. [Exhibit 15, PDF p. 3]

196. Plepler’s September 14, 2018 letter was a false pretense engaged to
further BAC’s continuing scheme or artifice to defraud native Hawaiians. [Exhibit
15, PDF p. 3]

197. Plepler reviewed no more than a few pages, as the financial details for
BAC:s alleged expenditures [Exhibit 10]) were never provided to Governor Ige, the
HHC, or the DHHL and does not exist in Hawaii public records, nor does BAC
have any supporting documentation according to BAC’s Bessant’s statement on the
December 8, 2014 conference call which Plepler participated in. [Exhibit 13]

198. On November 2, 2018, the Maui County Council unanimously adopted
Resolution 18-178 to support Hawaii Governor David Ige’s efforts to have Na Po‘e
Kokua and the Hawaii Fair Lending Coalition reach a settlement with Bank of
America.

199. On January 22, 2019, the Federal Reserve Board provided 690 pages of

documents partially responsive to Governor Ige’s FOIA request, while omitting

other material and relevant records specifically requested.
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200. BAC unofficially met with Governor David Ige regarding the $150
Million Commitment in Hawaii on or about January 25, 2019, and again, in
Washington D.C., on or about February 22, 2019.

201. On April 22, 2019, Governor Ige appealed the Federal Reserve Board’s
“apparently inadequate search for certain records and its determination that other
records are exempt under the deliberative process privilege.”

Legislative and County Council Support-

202. On April 4, 2019, the Hawaii State Senate adopted Senate Concurrent
Resolution 19-245, Senate Draft 1, entitled “Supporting the Governor's Efforts in
Investigating and Urging the Bank of America to Return to Hawaii to Meet with
Na Po‘e Kokua and the Hawaii Fair Lending Coalition Regarding a $150,000,000
Loan Commitment for Native Hawaiians on Hawaiian Homelands.” By September
4, 2019, every county in Hawaii had passed resolutions, all unanimously,
supporting the Governor’s efforts to have Na Po‘e Kokua, the Hawaii Fair Lending
Coalition, and Bank of America reach a settlement agreement relating to a $150
million loan commitment for native Hawaiians on Hawaiian Home Lands.

United States Senator Brian Schatz Involvement-

203. On July 2, 2019, US Senator Brian Schatz, at the time a member of the
Senate Banking Committee, stated in a videotaped community meeting, in

response to a question from Na Po‘e Kokua, that “..[1Jn 1993 Bank of America
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acquired Liberty Bank, which was a local bank. And as a condition of acquiring
that local bank they made a commitment to do about 150 million dollars in loans
on Department of Hawaiian Homelands and they lied, they never did it.” /d.

County of Maui Involvement and Na Po‘e Kokua Support-

204. On August 6, 2019, a hearing of the Maui County Council's
Governance, Ethics and Transparency Committee was held to consider Bank of
America’s failure to fulfill its $150 million loan commitment and to authorize the
employment of special counsel to pursue sanctions and other remedies for
fraudulent foreclosures.

205. On July 8, 2020, two days before the County Council was set to vote on
a resolution to employ special counsel, Andrew Plepler in a letter to the Honorable
Alice Lee, Maui County Council stated, inter alia, as excerpted in pertinent part:

“In May 1994, the Bank announced that it would lend
$150 million to native Hawaiians for homes on Hawaiian
Home Lands by the end of 1998. The Bank contemplated
meeting that goal by originating FHA-247 loans, which
are available only to native Hawaiians who purchase or
build a home on Hawaiian Home Lands as their primary
residence. By 1997, however, the Bank determined that it
could not meet its $150 million lending goal exclusively
through FHA-247 loans due to external factors such as
competition from other banks and limitations on the
availability of leases on native Hawaiian Home Lands...

Although the Bank exited the consumer banking business
in Hawaii in 1999, it continued working to fulfill its $150

million pledge. By the end of 2002, the Bank had
provided or committed nearly $160 million. . . .
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In November 2003, after discussions with DHHL and
HHC, Bank of America agreed that just $69,391,673 of
the nearly 8160 million it had invested in Hawaii would
count toward its 8150 million pledge. Over the next four
years, the Bank worked closely with a liaison from
DHHL and HHC who tracked progress toward the $150
million lending goal. In 2004, the Bank provided nearly
$19.5 million in mortgage loans, revolving lines of credit,
and grants to community groups dedicated to promoting
native Hawaiian homeownership. In 2005, the Bank lent
or committed another $17.3 million. That number grew
to $41.2 million in 2006. And in the first few months of
2007 alone, the Bank provided $4.2 million more. . . .

The facts outlined above cannot be rebutted. Although
some native Hawaiians continue to insist that the pledge
remains unfulfilled, their arguments are premised on one-
sided, incomplete, and, at times, inaccurate recitations. . .

Bank of America fulfilled its $150 million pledge to
promote native Hawaiians’ homeownership on Hawaiian
Home Lands more than a decade ago. For that reason
alone the County has no basis to sue the Bank. But even
if the County disagrees with this factual conclusion, there
is no legal basis for the County of Maui to bring claims
against the Bank. Among other reasons, any lawsuit
would be destined to fail because the Bank's pledge was
an aspirational goal, not a binding contract; the County
has no authority to enforce it in any event, and any
lawsuit is long since time-barred. For these reasons, the
Bank respectfully requests that the Council reject the
resolution.” [Exhibit 16][Italics added]

206. Andrew Plepler’s July 8, 2020 letter is riddled with false and fraudulent
statements of fact, used as a cunning device to deceive others, in furtherance of

BAC’s continued efforts to foster its false narratives and schemes to defraud native

Hawaiians. [Exhibit 16]
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207. There were no “external factors” other than BAC’s desire to sell 39
BAC branch locations in Hawaii in 1997, a business decision that was financially
motivated, as publicly stated by Bank of America at the time, supra. [Exhibit 16]

208. Despite anemic competition, BAC originated zero qualifying FHA-247
mortgages in the first two years, 1994 and 1995, of its commitment.

209. In the subsequent years leading up to the 1998 deadline to complete the
commitment, BAC originated just 26 FHA-247 mortgages totaling $3,109,502,
achieving a market share of just 3.2%.

210. Plepler’s July 8, 2020 representation that “[t]he facts outlined above
cannot be rebutted”, are rebutted within the four corners of the two page summary
report attached to James Feild’s March 16, 2007 letter to DHHL’s Ben Henderson,
dated “Revised 7/20/2007.” [Exhibit 10][Exhibit 16]

211. Plepler’s statement that “the Bank’s pledge was an aspirational goal” is
the ultimate insult to injury to native Hawaiians, considering the totality of facts to
the contrary.

212. Plepler’s statement that “any lawsuit is long since time-barred” ignores
the fact that material false and fraudulent representations made in his very July 8,
2020 letter are actionable, considering the reach of the federal racketeering statute
related to BAC’s continuing schemes to defraud.

July 10, 2020, Maui County Council Resolution 20-97 - BAC Response-
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213. On July 10, 2020, the Council of the County of Maui Council passed
Resolution 20-97 to hire special counsel to pursue claims against Bank of America
and other mortgage lenders for “failure to fulfill loan commitments, fraudulent
foreclosures, and similar unlawful conduct.”

214. On July 10, 2020, BAC electronically filed a Complaint for
Declaratory Judgment against the County of Maui in the United States District
Court for the District of Hawaii, Case No. 1:20-cv-00310-JMS-WRP.

215. On July 10, 2020, BAC electronically filed in Case No. 1:20-cv-00310-
JMS-WRP a document titled: “BofA Hawaii Announces Major Programs For
Hawaiian Homelands and Filipino Housing” as Doc. No. 1-1, that stated, inter alia:
“The program includes: ¢« A $150 million residential mortgage loan goal by 1998
on Department of Hawaiian Home Lands under the FHA 247 program.” [Exhibit
17][Italics added]

216. BAC did not have a mortgage loan goal by 1998, it had an FHA-247
mortgage loan commitment by 1998, and as such, BAC’s statement within Doc. 1-
1 electronically filed with this court is materially false and fraudulent. [Exhibit 17]

217. On July 10, 2020 BAC electronically filed in Case No. 1:20-cv-00310-
JMS-WRP a document titled: “Draft Talking Points for Hawaii $150 million
commitment (8/1/07)”, as Doc. 1-2, pages 3-4. [Exhibit 18, PDF pps. 4-5][Italics

added]
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218. On July 10, 2020 BAC electronically filed in Case No.: 1:20-cv-00310-
JMS-WRP, Andrew Plepler’s July 8, 2020 letter to the Honorable Alice Lee, Maui
County Council, as Doc. 1-8, that contains the same materially false and fraudulent
statements of facts regarding the Hawaii Loan Commitment, as previously stated.
[Exhibit 19]

219. BAC’s electronic filings made on July 10, 2020 in Case No.: 1:20-cv-
00310-JMS-WRP contain materially false, fraudulent and misleading statements of
fact and representations as false pretenses in furtherance of its continuing scheme
or artifice to defraud native Hawaiians of BAC’s original FHA-247 loan
commitments. [Exhibit 17][Exhibit 18][Exhibit 19]

220. In Case No. 1:20-cv-00310-JMS-WRP, at Doc. 1, pps. 35-36,

BAC sought declaratory judgement that any suit filed against BAC regarding its
$150 Million FHA-247 Loan Commitment would be prohibited, as a matter of law,
seeking this relief:

“WHEREFORE, Plaintiffs pray that this Court:

(A) Enter a judgment declaring that there was no contract
between Plaintiffs and the County;

B) Enter a judgment declaring that the County has no
standing to bring a claim against Plaintiffs for an alleged
failure to meet BANA's $150 million lending goal;

(C) Enter a judgment declaring that any actionable claims
the County has against Plaintiffs for an alleged failure to
meet BANA’s $150 million lending goal are barred by
the statute of limitations;
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(D) Enter a judgment declaring that any actionable claims
the County has against Plaintiffs for an alleged failure to
meet BANA’s $150 million lending goal are barred by
laches;

(E) Enter a judgment declaring that any actionable claims
the County has against Plaintiffs for an alleged failure to
meet BANA’s $150 million lending goal are preempted
by federal law; and

(F) Grant Plaintiffs such additional or other relief as it
deems just and proper, including an award of reasonable
attorneys’ fees and the costs of this action.

DATED: Honolulu, Hawaii, July 10, 2020.” Id.

221. On September 18, 2020, the County of Maui filed a two-page motion to
dismiss for failure to state a cause of action. [1:20-cv-00310 Doc. 26]

222. On December 28, 2020, the Chief U.S. District Judge for the District of
Hawaii this Court Granted the County of Maui’s Motion to Dismiss Complaint,
stating in the conclusion of the Court’s order that “the Bank appears to have filed
this lawsuit to achieve a tactical advantage... It is reasonable to infer that this was
done to place the County in a defensive position before the County’s threat of
future litigation could take on a concrete form.” [1:20-cv-00310 Doc. 39]

July 10, 2020, Maui County Council Resolution No.: 20-97 and Lack of
Movement by Legal Counsel-

223. On August 24, 2021, acting on its concerns that “no legal claims have
been filed on the County’s behalf under Resolution 20-97, more than a year after

its adoption, the Maui County Council passed Resolution 21-133 which resolved:
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“That the Council urges the Department of the
Corporation Counsel to work with special counsel
Bronster Fujichaku Robbins, a Law Corporation, as well

as counsel Bruce Jacobs of Jacobs Legal, PLLC, to file

legal claims on the County’s behalf under Resolution
20-97 and to support Na Po ‘e Kokua in its efforts to
pursue justice to hold Bank of America accountable for

its unfulfilled $150 million FHA-247 commitment and
its fraudulent foreclosures..” Id. [Italics added]

224. In the past nine months neither Maui County’s Department of the
Corporation Counsel or Bronster Fujichaku Robbins has acted on the Maui County
Council’s instructions under Resolution 21-133 to work with Bruce Jacobs to file
legal claims, to support Na Po‘e Kokua, or in holding Bank of America
accountable.

225. Na Po‘e Kokua alleges that BAC’s various false and fraudulent letters
and other documents mailed and electronically transmitted through the years
regarding BAC’s $150 million FHA-247 loan commitment to native Hawaiians
represent predicate acts in furtherance of BAC’s ongoing scheme to defraud and to
cover up said scheme to defraud native Hawaiians of those benefits.

226. It has been 24 years now since the 1998 deadline passed for Bank of

America to complete its $150 million FHA-247 mortgage loan commitment to the

beneficiaries of Hawaiian Home Lands.
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227. This condition was imposed by both the Federal Reserve Board and the
Office of Thrift Supervision, in their respective orders, approving Bank of
America, FSB’s merger with Liberty Bank in 1994.

228. From calendar year 1994, through and including, 2012, BAC originated
a total of one hundred-six (106) FHA-247 mortgage loans for native Hawaiians,
averaging $123,500 each, and totaling $13,092,314, falling short of its original
FHA-247 loan commitment by $136,907,686.

Equitable Tolling and Equitable Estoppel Should Apply To All Claims-

Statute of Limitations § 1983 Claim-

229. In Linville v. State of Haw., 874 F. Supp. 1095 (D. Haw. 1994), this
honorable Court stated: “[i]n Wilson v. Garcia, the United States Supreme Court
held that § 1983 claims are best characterized as personal injury claims. 471 U.S.
261, 280, 105 S.Ct. 1938, 1949, 85 L. Ed.2d 254 (1985). Thus, this Court should
apply the two-year limit of Hawaii’s general personal injury statute to Plaintiffs §
1983 claim.” /d.

230. The holding in Linville, as applied to Na Po‘e Kokua’s factual
allegations, would suggest that the last action taken by DHHL Henderson, under
color of State of Hawaii law, was on or about October 3, 2007, almost fifteen years
ago, and that Hawaii’s two year statute of limitations period to bring a 42 U.S.C. §

1983 claim against Defendant, BAC, lapsed on or about October 3, 2009, absent
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Plaintiff’s requests made below for application of equitable tolling and equitable
estoppel, infra.

a. Notwithstanding, Na Po‘e Kokua specifically reserves all rights to
argue that the Ku Klux Act Claim is timely filed, and waives no rights or
arguments related to statute of limitations or repose for Claim 2 whatsoever.

Statute of Limitations § 1962 Claim-

231. The statute of limitations for civil racketeering is four years and the
Ninth Circuit follows the “injury discovery rule” that is, the limitations period for
civil RICO actions begins to run when a plaintiff knows or should know of the
injury which is the basis for the action. Kurtz v. Goodyear Tire & Rubber Co., No.
19-16544 (9th CTA June 9, 2021), citing Grimmett v. Brown, 75 F. 3d 506, 511-12
(9th Cir. 1996).

“In rejecting pattern discovery as a basic rule, we do not
unsettle the understanding that federal statutes of
limitations are generally subject to equitable principles of
tolling, see Holmberg v. Armbrecht, 327 U.S. 392, 397
(1946), and where a pattern remains obscure in the face
of a plaintiff’s diligence in seeking to identify it,
equitable tolling may be one answer to the plaintiff's
difficulty, complementing Federal Rule of Civil
Procedure 11(b)(3). See ibid.; see generally Klehr, 521
U.S., at 192-193 (noting distinctions between different
equitable devices). The virtue of relying on equitable
tolling lies in the very nature of such tolling as the
exception, not the rule.”

Rotella v. Wood, 528 U.S. 549, 560-561 (2000).
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232. Na Po‘e Kokua alleges that on or about May 16, 1994, BAC made an
enforceable commitment to native Hawaiians to originate $150 million dollars in
FHA-247 mortgage loans on or before May 16, 1998.

233. Na Po‘e Kokua alleges that as of May 16, 1998, BAC had only
originated about $3 million worth of FHA-247 qualifying loans for native
Hawaiians.

234. Na Po‘e Kokua alleges that following May 16, 1998, BAC continued to
make re-commitments, and altered-commitments to native Hawaiians, to the OTS
and the OCC, and an additional commitment to native Hawaiians for the payment
of a late fee imposed for failure to timely fund the original commitment made.

235. Na Po‘e Kokua alleges that BAC’s commitment for funding of the
Trust Res continued for several years, until such time as BAC felt that the statute
of limitations for the original loan commitment had lapsed, then BAC began to
foster the false and fraudulent narratives that are the sine qua non of the
racketeering claim.?

236. Na Po‘e Kokua alleges that BAC’s material misrepresentations

regarding continued commitments during the 5 year period 1998 through 2003, and

>Na Po'e Kokua alleges in Claim 3 that the Statute of Limitations for the
Commitment Trust has not lapsed absent equitable tolling or equitable estoppel,
because the Trust Res alleged is the Commitment itself, and the funding, therefore,
still remains executory now.
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upon which native Hawaiians detrimentally relied, caused native Hawaiians to
miss the original § 1962 filing deadline, based on the original injury date of May
16, 1998, of on or about May 16, 2002.

a. Notwithstanding, Na Po‘e Kokua specifically reserves all rights to
argue that the Racketeering Claim is timely filed, and waives no rights or
arguments related to statute of limitations or repose for Claim 1 whatsoever.

237. Na Po‘e Kokua alleges that BAC’s material misrepresentations
regarding its original $150 Million loan commitment continued from on or about
January 10, 2003 to the present date.

Statute of Limitations Constructive Trust Claim-

238. Section 657-1 of the Hawaii Revised Statues provides, in pertinent part:

“The following actions shall be commenced within six
years next after the cause of action accrued, and not after:

(1) Actions for the recovery of any debt founded upon
any contract, obligation, or liability, excepting such as
are brought upon the judgment or decree of a court;
excepting further that actions for the recovery of any debt
founded upon any contract, obligation, or liability made
pursuant to chapter 577A shall be governed by chapter
577A.” Id. [Italics added]

239. Na Po‘e Kokua alleges that Defendant, BAC’s $150 Million FHA
mortgage loan origination commitment made on or about May 16, 1994, created a

Commitment Trust for native Hawaiians, as recognized by Hawaii law as creating
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legitimate property rights enduring to the benefit of native Hawaiians when made
by Defendant, BAC.

240. Moreover, once that Commitment was made it vested into the
Commitment Trust, and thereafter, could not be unilaterally revoked by Defendant,
BAC, under Hawaii law.

241. In that regard, the State of Hawaii, as Trustee for the Hawaiian Homes
Commission is still in charge of an executory Trust, in which Defendant’s $150
Million FHA-247 Commitment became the Res of the Trust, for the benefit of
native Hawaiians when made, in 1994.

242. Na Po‘e Kokua alleges that Trust is active and pending, and is within
the parameters of Haw. Rev. Stat. § 557A Uniform Principal and Income Act,
which is an express exclusion to the six (6) year statute of limitations delineated by
Haw. Rev. Stat. § 657-1, supra.

a. Na Po‘e Kokua alleges that Claim 3 is timely filed, however,
notwithstanding, Na Po‘e Kokua specifically reserves all rights to argue that
equitable tolling and/or equitable estoppel should apply to Claim 3, and as such,
waives no rights or arguments related to statute of limitations for the Constructive
Trust Claim.

243. Na Po‘e Kokua alleges that it is irrelevant for limitations purposes that

Defendant, BAC, has not yet funded this Trust, through conveyance of property
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title to the Trust Res, e.g. funding in bearer notes U.S. dollars, because the Trust
was created irrespective of title conveyed. The Commitment created the Trust Res
when made.

244, Na Po‘e Kokua alleges that native Hawaiians have a legitimate current
claim for Constructive Trust against Defendant, BAC, under the laws of the State
of Hawaii, in Claim 3, timely filed now.

245. In the alternative, Na Po‘e Kokua alleges that equitable tolling and
equitable estoppel should also be applied to Claim 3, in consideration of
Defendant, BAC’s misconduct alleged for all times material hereto.

Equitable Tolling Should Apply to Any Statute Of Limitations
Defense-

246. Na Po‘e Kokua alleges that it has set forth sufficient factual allegations
within the body of this Complaint, that equitable tolling for any relevant statute of
limitations for any specific claim should apply in this case.

a. “Equitable tolling is generally applied in situations
‘where the claimant has actively pursued his judicial
remedies by filing a defective pleading during the
statutory period, or where the complainant has been
induced or tricked by his adversary's misconduct into
allowing the filing deadline to pass.”” O'Donnell v.
Vencor, Inc., 465 F.3d 1063, 1068 (9th Cir. 2006)
(quoting Irwin v. Dep't of Veterans Affairs, 498 U.S. 89,
96 (1990)). [Italics added]

b. “Equitable tolling may be applied if, despite all due
diligence, a plaintiff is unable to obtain vital information
bearing on the existence of his claim.” Santa Maria v.
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Pacific Bell, 202 F.3d 1170, 1178 (9th Cir. 2000). “If a

reasonable plaintiff would not have known of the

existence of a possible claim within the limitations

period, then equitable tolling will serve to extend the

statute of limitations for filing suit until the plaintiff can

gather what information he needs.” ... see also Stoll v.

Runyon, 165 F.3d 1238, 1242 (9th Cir. 1999) ("Equitable

tolling applies when the plaintiff is prevented from

asserting a claim by wrongful conduct on the part of the

defendant . ..”). Rosalv. First Federal Bank of

California, 671 F. Supp. 2d 1111 (N.D. Cal. 2009)[Italics

added]

247. Na Po‘e Kokua alleges that Defendant, BAC has tricked or induced
native Hawaiians, by Defendant’s misconduct into allowing filing deadlines to
pass.

a. BAC held itself out to the public from 1998 through 2003, that it
fully intended to honor its original $150 Million FHA-247 Mortgage Loan
Commitment, until such time as an initial five-year period lapsed, when BAC
engaged in the false and fraudulent conduct with other Enterprise Members that is
the sine qua non of this Complaint.

b. Na Po‘e Kokua also alleges that from 2012, through and
including, 2021, that Na Po‘e Kokua continually engaged with the OCC by filing
objection comment letters on fourteen (14) separate applications BAC made to the
OCC in that same period. In each of these objection comment letters, Na Po‘e

Kokua requested that OCC enforce its own order regarding BAC’s “commitment

to the Office of Thrift Supervision (“OTS”) ‘to achieve $150,000,000 of residential
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loans on Department of Hawaiian Home Lands (DHHL) through the FHA-247
program.’”

c. Na Po‘e Kokua further alleges that Defendant, BAC’s 2 page
spreadsheet titled: Amounts Towards $150 Million Hawaii Commitment [Exhibit
10] 1s vague, misleading, padded, as first described by Sandra Perez in May, 2022,
was not the type of report that BAC would have generated to report fulfillment of a
$150 Million FHA-247 community commitment, and was prepared specifically by
BAC to dupe and trick native Hawaiians in toto. [Exhibit 1, 9 39-42]

d. Na Po‘e Kokua further alleges that on February 11, 2021, Na Po‘e
Kokua President Brandon Maka'awa'awa filed a whistleblower complaint against
Bank of America with the U.S. Securities and Exchange Commission under the
Dodd-Frank Act.

248. Na Po‘e Kokua alleges that native Hawaiians were unable to obtain
vital information, including, but not limited to the “DRAFT Talking Points for
Hawaii $150 million commitment (8/1/07)” filed as Doc. 1-2, page 2, in Case No.
1:20-cv-00310-JMS-WRP, notwithstanding that it is dated 8/1/2007 [Exhibit 18,
PDF pps. 4-5], and Sandra Perez’ Affidavit [Exhibit 1], both bearing on the
existence of the claims raised in the Complaint sub judice, as well as due diligence

required to file such claims, because Defendant, BAC has used meticulously
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crafted cunning and clever devices to present subterfuge as the truth, that continues
to this day regarding ALL loan commitment issues.

249. Na Po‘e Kokua alleges that native Hawaiians did file a defective
pleading during the statutory period, also induced or tricked by Defendant, BAC’s
misconduct into allowing the filing deadline to pass, in the case of Momi Haili, et
al, v. Alan Greenspan, et al, Case No.: 04-cv-00089-DAE-LEK, where native
Hawaiians attempted to seek FRB intervention to force the $150 Million FHA-247
loan commitment, by filing a verified complaint for writ of mandamus, declaratory
judgment, and injunction on February 6, 2004 in this District; dismissed by this
Court on February 23, 2004.

250. Na Po‘e Kokua alternatively alleges that Plaintiff has established that
subsequent and specific actions were taken by Defendant, BAC, separate from
those that provide the factual basis for the underlying cause of action, and that
those subsequent actions by Defendant hindered Plaintiff from timely bringing suit,
at all times material hereto that continues to this day. See Shoreham Hills, LLC v.
Sagaponack Dream House, LLC, 66 Misc. 3d 1231 (N.Y. Sup. Ct. 2020).

251. Na Po‘e Kokua alleges that separate and specific actions were taken by
Defendant BAC, separate from those that provide the factual basis for Claims 1-3
alleged in the Complaint sub judice, including, but not limited to: a.) appearing at a

2019 Maui County Council vote hearing for appointment of special counsel to sue
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Defendant, BAC; and b.) by filing a frivolous lawsuit against the County of Maui
in 2020, immediately after a resolution was finally adopted to hire alternative
special counsel to sue Defendant, BAC; both actions which hindered the instant
Complaint, and other contemplated Complaints from being filed against
Defendant, BAC for nearly three years as a result of said interferences.

Collateral Estoppel Should Apply To Any Statute of Limitations
Defense-

252. Na Po‘e Kokua repeats and realleges the allegations made in 9 246-
251, supra, for purposes of collateral estoppel allegations.

253. Na Po‘e Kokua further alleges that native Hawaiians have also set forth
sufficient factual allegations within the body of this Complaint, that Defendant,
BAC should be equitably estopped from raising a statute of limitations defense for
any claim herein.

254. Na Po‘e Kokua alleges that the specific facts of this case, as alleged,
should also implicate the doctrine of collateral estoppel, and that Defendant, BAC
should likewise be collaterally estopped from claiming any statute of limitations
defense to the instant claim, based upon its own wrongdoing from 1994 to the
present date.

255. Na Po‘e Kokua alleges that Defendant, BAC should be equitably
estopped from asserting a statute of limitations defense, since Defendant knew

about the ongoing abuse and failed to notify or warn Plaintiff about it, that
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continues to this day, that was not otherwise reasonably ascertainable through the
exercise of due diligence, due to Defendant, BAC’s subterfuge.

256. Na Po‘e Kokua alleges that Defendant, BAC, had control and superior
(if not exclusive) knowledge of the facts necessary for the plaintiff to assert a
claim; and that Defendant, BAC, by subsequent affirmative actions or
misrepresentations, concealed these essential facts from Plaintiff, that continues to
this day. See Simcuski v Saeli, 44 NY2d 442 (1978); See also General Stencils,
Inc. v Chiappa, 18 NY2d 125 (1966).

257. Na Po‘e Kokua alleges that Defendant, BAC engaged in a cover-up of
all of its schemes and artifices to defraud native Hawaiians that are the sine qua
non of this Complaint, through further misrepresentations of material fact, together
with arrogant bullying tactics, and continuing redlining practices, for all times
material hereto, including through July, 2020, in the County of Maui lawsuit.

Separate Briefing Schedule Requested For Jurisdiction And
Limitations Defenses-

258. Na Po‘e Kokua requests that this Honorable Court establish a separate
briefing schedule, discovery timetable, and an evidentiary hearing, regarding any
jurisdictional and venue defenses raised by Defendant, BAC in response to the
Complaint sub judice, including, but not limited to statute of limitations defenses,
equitable tolling, equitable estoppel, and all related matters. As previously stated,

Na Po‘e Kokua waives no rights or arguments related to limitations or repose.
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259. PREDICATE ACTS MATRIX:

PagelD #: 73

PATTERN OF RACKETEERING ACTIVITY PREDICATE ACTS
$150 MILLION FHA 247 MORTGAGE LOAN COMMITMENT

. May 16, 1994

2. October 30, 1998

7.

8.

9.

10.

11

12.

13.

14.

15.

16.

17.

18.

. January 10, 2003
. December 15, 2003
. December 15, 2003

. December 23, 2003

March 16, 2007
July 16, 2007
July 20, 2007
October 3, 2007

. October 1, 2012
December 8, 2014

May 18, 2018

July 8, 2020
July 10, 2020
July 10, 2020

July 10, 2020

September 14, 2018

Letter from BAC Patrick Antrim to FRB
Joint Press Release NPK/HFLC and
BAC Cathy Bessant

Douglas Woodruff letter to Na Kupuna o
Maui

Douglas B. Woodruff letter to Micah
Kane

Micah Kane letter to A. Linwood Gill,
I

Micah Kane letter to A. Linwood Gill,
I

BAC James Feild letter to DHHL Ben
Henderson

BAC Phillip A. Wertz letter to A.
Linwood Gill, III

Amounts Towards $150 Million Hawaii
Commitment

Ben Henderson letter to BAC James W.
Feild

BAC Rahdi Thayu letter to OCC

BAC Cathy Bessant phone call with Na
Po‘e Kokua

BAC Brian Putler letter to Governor
David Ige

BAC Andrew Plepler letter to Hon.
Robert Carroll

BAC Andrew Plepler letter to Hon. Alice
Lee

BAC electronic filing 1:20-cv-00310
(Doc. 1-1)

BAC electronic filing 1:20-cv-00310
(Doc. 1-2)

BAC electronic filing 1:20-cv-00310
(Doc. 1-8)
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CLAIM 1 - RACKETEERING
18 U.S.C. § 1962(c), 18 U.S.C. §§ 1964(a)(c), and 18 U.S.C. §§ 1341,1343
RE: $150 MILLION LOAN COMMITMENT CLEANUP ENTERPRISE
260. Plaintiff, Na Po‘e Kokua, on behalf of native Hawaiians, adopts and
realleges allegations made in paragraphs 1 through 259 above, including sub-parts,
into Claim 1, as though fully set forth herein.

261. Plaintiff, Na Po‘e Kokua on behalf of native Hawaiians, adopts and
realleges all Exhibits 1 through 19, and sub-parts, and incorporates them into
Claim 1 by specific reference, as if fully set forth herein.

262. Plaintiff, Na Po‘e Kokua allegations are made in good faith and are
fully corroborated by the Affidavit of Sandra Perez, former BANA Vice President
of Community Investing related to BAC’s $150 Million FHA-247 Commitment.
[Exhibit 1]

263. Defendant is employed by or associated with the $150 Million Loan
Commitment Cleanup Enterprise, an association-in-fact, although not a combined
legal entity, composed of the BAC, FRB, by and through, A. Linwood Gill, III.
(retired), individually, and Patricia Robinson (retired), individually, and DHHL
Representatives, Micah Kane, individually, and Ben Henderson (deceased),

individually, and others known and unknown.
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264. The Loan Commitment Cleanup Enterprise is composed of the main
entities utilized by Defendant related to the acts and omissions complained of as
delineated in the Predicate Acts Matrix hereto.

265. The Loan Commitment Cleanup Enterprise is engaged in activities, or
conducts activities which affect interstate or foreign commerce, inter alia, through
frequent use of interstate wire communications, United States mail, and through
electronic filings in Hawaii District Court, effecting multiple districts interstate
regarding Defendant’s loan commitment representations.

266. Defendant operated or managed the affairs of the Enterprise by
meticulously, over a period of years, subtly altering its original loan commitment
made to native Hawaiians to originate $150 million dollars in FHA-247 mortgage
loans from Defendant’s Hawaiian branch locations before 1998.

267. Defendant unilaterally modified its original commitment by means of
numerous meticulously crafted and successive, false or fraudulent communications
and representations, filed with the FRB, the OCC and the DHHL, with key
assistance from other Enterprise Members, from 2003 through 2007.

268. Defendant operated or managed the affairs of Enterprise Members by
creating informational walls between operative parties involved with Defendant’s

original loan commitment processes, to present those same matters only later to
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different Enterprise Members as foregone conclusions, in furtherance of
Defendant’s scheme to defraud native Hawaiians.

269. Na Po‘e Kokua alleges that Defendant operated or managed the affairs
of Enterprise Members by providing draft texts of letter content, findings,
commitment orders, and proposed communications and other writings, to be made
by different Enterprise Members, as draft text forwarded to those different
Enterprise Members, while keeping the true parties in interest to those surreptitious
communications in the dark.

270. Defendant provided draft text to Enterprise Members to increase the
likelihood that Defendant’s commitment manipulations could be achieved through
exacting successive-subtle-word-modifications over time, thereby falsely and
fraudulently portraying acquiescence to and license for, Defendant’s modified
terms, without exception.

271. The December 15, 2003 Micah Kane letter to A. Linwood Gill, III 1s
one such example of text prepared by Defendant, not Kane, as it embraces alleged
exacting hand-picked subtly modified terms without exception.

272. Defendant operated or managed the affairs of Enterprise Members by
making affirmative false and fraudulent loan commitment fulfillment claims and

representations to the FRB and/or OCC and/or OTS as foregone conclusions, while
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those same matters were still under DHHL review, regarding Defendant’s LaSalle
Bank purchase approval processes in 2007.

273. Defendant operated or managed the FRB by utilizing A. Linwood Gill
to authorize numerous bank purchases by Defendant, recognizing the legitimacy
and enforceability of Defendant’s original loan commitment made to native
Hawaiians as a condition of those purchases, only to reverse course following
multiple bank purchases made by Defendant.

274. Defendant operated or managed the OCC by causing it to approve
Defendant’s LaSalle Bank purchase without checking the veracity of Defendant’s
false and fraudulent claims made regarding loan fulfillment with representatives
from the State of Hawaii first.

275. Defendant operated or managed the DHHL by and through Ben
Henderson and Micah Kane, by causing those individuals to acquiesce to
Defendant’s scheme to alter loan commitment details over a period of years and to
peripherally acknowledge Defendant’s proffered financial schedules alleging $151
million dollars of DHHL commitment credits taken by Defendant, without DHHL
audit or detailed financial analysis.

276. Defendant operated or managed the DHHL by and through Micah
Kane, individually, and Ben Henderson (deceased), individually, by causing those

individuals to engage in conduct that Defendant knew would not have been
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authorized by other Hawaii representatives, agencies, commissions, or
organizations, had those activities to be engaged in by Kane and/or Henderson
been publicly known in advance, that were engaged without actual authority by
those two DHHL representatives, and as acting outside of the scope of their official
authorities, including breach of fiduciary duties owed to native Hawaiians, while
allegedly representing the interests of the State of Hawaii, DHHL and native
Hawaiians.

277. The fact that Kane and Henderson engaged in secretive activities with
Defendant, including activities against the interests of the State of Hawaii, local
governments, and native Hawaiians’ interests, evidences the fact that both had no
legal authority, actual or apparent, to do what they did, and their acts and
omissions were outside the scope of their official capacities as representatives of
the State of Hawaii, as rogue actions taken in their individual capacities under
color of state law.

278. Defendant operated or managed Enterprise Members by making its
original $150 million dollar FHA-247 mortgage loan commitment to native
Hawaiians, specifically for the purpose of seeking approval to purchase Liberty
Bank’s thirty-nine Hawaii branch locations in 1994, only to wind up seeking and

obtaining approval from the FRB and/or OCC in 1997 to sell those same thirty
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nine branch locations, without fulfilling its original commitment to native
Hawaiians, that was an express condition of its original purchase approval.

279. Na Po‘e Kokua alleges that all these things spell out “a fix” that existed
between Enterprise Members using subterfuge to take away legitimate business
and property interest entitlements from native Hawaiians without due process of
law, directly and proximately caused by Defendant’s and Enterprise Member’s acts
and omissions as delineated in the Predicate Acts Matrix hereto.

280. Defendant conducted the affairs of the Enterprise through a pattern of
racketeering activity as delineated in Na Po‘e Kokua’s Predicate Acts Matrix, as
defined by 18 U.S.C. § 1962, 18 U.S.C. § 1964, and 18 U.S.C. §§ 1341, 1343.

281. Plaintiff, Na Po‘e Kokua alleges that Defendant has injured business
and property interests of native Hawaiians, directly and proximately caused by
reason of the racketeering activity delineated in the Predicate Acts Matrix hereto.

282. Na Po‘e Kokua alleges that Defendant’s unlawful activities have
directly and proximately caused the taking of native Hawaiians legitimate property
interests, in violation of their constitutional rights guaranteed by the Fourth, Fifth
and Fourteenth Amendments to the United States Constitution, under color of state
law, using rogue letters secured by DHHL Ben Henderson and DHHL Micah Kane
as a license to argue that those Enterprise Members possessed apparent authority,

as alleged by Defendant.
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283. Defendant’s representations that Henderson and Kane possessed
apparent authority to bind the State of Hawaii, belies that fact that Kane and
Henderson were active participants in the Loan Commitment Cleanup Enterprise
alleged by Na Po‘e Kokua, and as instrumentalities both controlled, and
knowingly used, by Defendant for implementation of Defendant’s scheme or
artifice to defraud native Hawaiians.

284. Na Po‘e Kokua claims that the racketeering statutes should be liberally
construed to effect their remedial purposes, specifically considering the nature and
tone of Defendant’s acts and omissions giving rise to injuries sustained by native
Hawaiians in this matter.

285. Na Po‘e Kokua alleges that native Hawaiians manifested reliance upon
Defendant’s $150 million dollar FHA-247 mortgage loan commitment, 1998 late
fee commitment, and renewed commitments, to their financial and economic
detriments, that remain unsatisfied to this day.

286. Na Po‘e Kokua alleges that the State of Hawaii, Office of the Governor,
the Hawaii Legislature, the Hawaiian Homes Commission, the Hawaii Fair
Lending Coalition, and all four Hawaii County Governments, recognize native
Hawaiians’ rights to collect upon property interests created by BAC; as all of those
agencies and entities also manifested reliance upon Defendant’s $150 million

dollar FHA-247 mortgage loan commitment, 1998 late fee commitment, and
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renewed commitments, to the financial and economic detriments of native
Hawaiians, as they occurred.

287. Na Po‘e Kokua alleges that BAC’s $150 Million FHA-247 loan
commitment was common knowledge among all Hawaiians, including the State of
Hawaii Government when made, and that all Hawaiians manifested reliance upon
the truthfulness and veracity of Defendant, BAC’s commitment when made.

288. Defendant and Enterprise Members all shared the common purpose of
surreptitiously communicating with each other by letter and facsimile transmission,
for the purpose of creating a falsely and fraudulently created paper trail for
Defendant, including references to certain meetings, activities and DHHL sub-
agreements related to pre-2004 DHHL loan commitment credits to be taken by
Defendant, that were never officially agreed to by any State of Hawaii
representative, as stated, and for which no official records exist.

289. Defendant and Enterprise Members all shared the common purposes of:
(a) omitting material statements of fact in their written communications to each
other; (b) by referencing several meetings and sub-agreements made as a result
thereof, that never occurred; (c) by utilizing altered and modified words and terms
of art, originally authored by Defendant, and as draft responses to be made; (d) by
later using those same altered communications going forward as legal authority for

changes, alterations, and modifications made; (e) by meticulously changing
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commitment terms, several times, in these processes; (f) by creating walls in the
chains of certain operative communications, by having one Enterprise Member
reply to an operative letter, when that reply should have been made by a different
Enterprise Member referenced in the letter as authority for claims made in the letter
that never existed, as subterfuge, and in order to create plausible deniability for
Enterprise Members signing bombshell letters at the time of those
communications; and (g) by using selective self-serving written communications in
advance, as foregone conclusions without legal authority, for claims filed with the
FRB and OCC, to further erode Defendant’s original loan commitment without
actual or apparent authority to do so.

290. Na Po‘e Kokua alleges that BAC’s activities clearly evidence fraud
from start to the present, especially considering the factual allegations contained in
the Affidavit of Sandra Perez. [Exhibit 1]

291. Defendant’s whittling down processes, evidenced by acts and omissions
identified in the Predicate Acts Matrix for this claim caused Defendant’s $150
million dollar FHA 247 mortgage loan commitment in 1994 to be whittled away,
turning into an alleged unenforceable aspirational goal, according to Defendant’s
representatives in 2020.

292. Defendant continues to regurgitate the same communications delineated

in the Predicate Acts Matrix today that were used since 2007, that continue to be
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renewed -- false and fraudulent representations made for the purpose of carrying
out and covering up Defendant’s scheme to defraud native Hawaiians to this day.

293. Defendant also uses other Enterprise Member’s Agents and Attorneys,
and as a result thereof, gain an appearance of legitimacy to perpetrate more, and
less easily discoverable, racketeering violations than Defendant could perpetrate by
their own means.

294. For instance, in Defendant’s 2020 County of Maui Declaratory
Judgement action filed in this District regarding loan commitment matters,
Defendant retained the services of former Hawaii Attorney General and Lieutenant
Governor, Douglas S.G. Chin (“Chin”), as a co-counsel of record, as referenced in
the docket of Case No. 1:20-cv-00310-JMS-WRP.

295. Na Po‘e Kokua alleges that while serving as Attorney General, and then
as Lieutenant Governor for Hawaii, Chin and his Senior Staff were briefed by Ian
Chan Hodges, HFLC, regarding the $150 Million FHA-247 Loan Commitment and
Defendant’s continued failure to fund it, yet Chin was retained by Defendant
anyway, ignoring the obvious conflict of interest attendant thereto.

296. Although Chin’s substantive filing(s) in that case were largely
meaningless, the fact that Chin was retained by BAC also shows the reach, power,
and control of BAC over otherwise legitimate entities, organizations, and

individuals, without exception.
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297. Defendant conducted and/or participated directly or indirectly in the
conduct of the interstate affairs of the $150 Million FHA-247 Loan Commitment
Cleanup Enterprise, to obtain money or property from various third parties, though
a pattern of racketeering activity, as defined by 18 U.S.C. § 1962, 18 U.S.C. §
1964, and 18 U.S.C.§§ 1341, 1343, to wit:

a. By fostering the false narrative in 1994, before native Hawaiians as
the true party in interest, the Federal Reserve Board, and the Office of the
Comptroller of the Currency, and as a scheme or artifice to defraud native
Hawaiians, that Defendant was committed to originate and fund $150
million dollars in FHA-247 mortgage loans for native Hawaiians before
1998.

b. By selling its Hawaiian branches purchased from Liberty Bank in
1997, because its investor’s dollars could be better invested elsewhere, as
publicly stated by a BAC representative following BAC’s disgorgement of
Hawaiian bank branches.

c. By again fostering modified false narratives in 1998 through on or
about December 15, 2003, before native Hawaiians, the Federal Reserve
Board, and the Office of the Comptroller of the Currency, as a continued
scheme or artifice to defraud native Hawaiians, that Defendant was still

committed to originate $150 million dollars in FHA-247 mortgage loans,
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notwithstanding that Defendant sold its Hawaiian branch locations in 1997,
intentionally sabotaging its ability to originate loans as a result thereof.

d. By creating legitimate business and property interests for native
Hawaiians, under Hawaii state law, that Defendant had no intention of
fulfilling, while engaging in a systematic and ongoing scheme to defraud
native Hawaiians of those legitimate interests created.

e. By engaging DHHL Representatives Micah Kane and Ben
Henderson into its scheme to defraud native Hawaiians, as a separate
violation of native Hawaiians’ rights to due process of law, in violation of
the Fifth and Fourteenth Amendments to the United States Constitution,
under color of State law, as part of The Loan Commitment Enterprise’s
secretive and unauthorized conduct.

f. By pivoting Defendant’s $150 million FHA-247 mortgage loan
funding commitment, to a generalized loan funding or investment goal,
through systematic and subtle word changes and ex parte modifications
made to its original commitment, from December 15, 2003 through 2007,
changing commitment terms to a generalized “lending or investment” goal.

g. By making these changes and alterations without the knowledge,
consent or comment of native Hawaiians, the true party in interest from

Defendant’s original FHA-247 commitments, as a violation of the Fair
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Housing Act 42 U.S.C. § 3604, and unconstitutional deprivation of vested

property rights, under color of Hawaii state law.

h. By continuing to foster substantially similar false narratives, as a
continuing scheme or artifice to defraud native Hawaiians, through threats
and intimidations intended to hinder native Hawaiians’ access to courts,
general bullying tactics, through its 2019 appearance at the Maui County
Council meeting to hire special counsel to sue Defendant, BAC, and through
its widely publicized July 10, 2020 Complaint filed against the County of
Maui in this District.

1. Defendant’s actions were, and continue to be, arrogant, open and
notorious, with an air that Defendant is above reproach regarding its original
loan commitment to native Hawaiians.

298. Defendants used false pretenses to obtain money or property from
multiple third parties, and used or caused to be used the United States mail and
wire to disseminate materially false and fraudulent statements of fact and
representations in furtherance of its scheme or artifice to defraud native
Hawaiians, unleashed through a chain of false and fraudulent communications
commencing on May 16, 1994 and continuing through July 10, 2020 all related to

its Hawaiian loan commitment pitches, pivots, and dumps.
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299. Defendant’s pattern of racketeering activity includes at least two (2)
racketeering acts, also called predicate acts, as described more fully as Predicate
Acts Matrix hereto, supra.

300. All injuries to native Hawaiians were directly and proximately caused
by the same types of substantive racketeering violations as delineated in the
Predicate Acts Matrix hereto.

301. There is a direct relation between BAC’s Predicate Acts and the injuries
to native Hawaiians alleged.

302. Na Po‘e Kokua, on behalf of native Hawaiians, has averred fraud
involving omissions of material facts, as well as fraud involving affirmative false
and fraudulent facts represented by Defendant, all for financial gain, while
furthering its overall scheme to defraud native Hawaiians.

303. The Loan Commitment Cleanup Enterprise members all shared the
common purpose of fostering false narratives presented by Defendant and helping
Defendant to avoid Defendant’s $150 million dollar FHA-247 mortgage loan
origination commitment made to native Hawaiians, that violated native Hawaiians’
rights pursuant to the Fair Housing Act, also resulting in the taking of legitimate
property rights from native Hawaiians without due process of law.

304. The Loan Commitment Cleanup Enterprise had longevity to achieve its

intended common purposes, that continue to be rehashed today, because actions
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originally taken by Enterprise Members, including letters and alleged authorities,
continue to be regurgitated by Defendant, adding insult to injury for native
Hawaiians.

305. Regurgitation of original actions taken by Enterprise Members,
including use of DHHL Ben Henderson’s October 3, 2007 letter as of July 10,
2020, portrayed by Defendant as an official license to engage in a continued
scheme to defraud native Hawaiians, including violation of new predicate acts
alleged, ensures that the original common purpose of Enterprise Members will
achieve its common purpose into perpetuity, absent Court intervention now.

306. The Loan Commitment Cleanup Enterprise remains an ongoing
association-in-fact enterprise, because all the acts and omissions complained of are
now relegated to paper documents that continue to be waved around as an official
license justifying Defendant’s behaviors to this day.

307. In that regard, all Enterprise Members acted as a continuing unit long
enough to achieve their common purpose that continues to be on public display
today, because historical Enterprise Member written communications continue to
be used by Defendant, BAC, as a license to deny native Hawaiians to this day.

308. The Loan Commitment Cleanup Enterprise provided the means for
Defendant, through unauthorized, and secretive acts undertaken by Enterprise

Members Micah Kane, and Ben Henderson, and by FRB Representatives, A.
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Linwood Gill, III., and Patricia Robinson, at critical moments in time within
Defendant’s ongoing scheme, for Defendant’s immediate financial gains.

309. The Loan Commitment Cleanup Enterprise provided safe harbor for
BAC, using the color of state law pretense, from which the racketeering activities
delineated in the Predicate Acts Matrix hereto, on and after December 15, 2003,
took flight.

310. For instance, the July 16, 2007 BAC Phillip A. Wertz letter to A.
Linwood Gill, III. stating as fact, that BAC made loans exceeding $151 million and
fulfilled its Hawaiian loan commitment, was mailed some seven (7) weeks before
Ben Henderson’s October 7, 2007 letter to BAC stating that the 2-page summary
totals appeared in order.

311. In the interim on September 14, 2007 A. Linwood Gill, III. approved
BAC’s merger with LaSalle Bank, accepting BAC’s July 16, 2007 letter of
commitment fulfillment as true.

312. This one example is representative of the Enterprise fix in place
between BAC, Gill and Henderson in that operative time period, and is
representative of how BAC conducted the affairs of the Enterprise through a
pattern of racketeering activity.

313. As explained in Freddy Nobriga Enters., Inc. v. State, 295 P.3d 993,

1002 (Haw. Ct. App. 2013):
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“The basic elements of procedural due process of law
require notice and an opportunity to be heard at a
meaningful time and in a meaningful manner before
governmental deprivation of a significant property
interest.” Sandy Beach Defense Fund v. City Council of
City and County of Honolulu, 70 Haw. 361, 378, 773
P.2d 250, 261 (1989). In determining the specific
procedures necessary to satisfy due process, we must
balance several factors: “(1) the private interest which
will be affected; (2) the risk of an erroneous deprivation
of such interest through the procedures actually used, and
the probable value, if any, of additional or alternative
procedural safeguards; and (3) the governmental interest,
including the burden that additional procedural
safeguards would entail.” /d.

314. Federal racketeering laws were designed, at least in part, to prevent a
defendant from increasing power to do wrong by taking over otherwise apparently
legitimate entities, as Defendant has effectively accomplished with DHHL
Representatives Micah Kane and Ben Henderson, whereby DHHL is an agency of
the State of Hawaii.

315. In this process, BAC used DHHL Micah Kane and Ben Henderson, as
instrumentalities, and as a result thereof, gained an appearance of legitimacy to
perpetrate more, and less easily discoverable, racketeering violations than
Defendant could have perpetrated by its own means.

316. On information and belief, DHHL Micah Kane’s December 15, 2003
letter to A. Linwood Gill, II1., for immediate acceptance or approval by Gill, was

drafted by BAC and not by Kane, being the operative letter in Defendant’s pivoted
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scheme or artifice to defraud native Hawaiians of FHA- 247 mortgage loans, also
evidencing BAC’s continuing discriminatory business policies and practices that
continue to redline native Hawaiians to this day.

CLAIM 1 REQUEST FOR DAMAGES AND EQUITABLE RELIEF

317. Na Po‘e Kokua claims that native Hawaiians are entitled to treble
damages for injuries sustained as a result of Defendant’s violations of the
Racketeer Influence Corrupt Organizations Act, as delineated in the Predicate Acts
Matrix hereto, directly and proximately caused by Defendant’s affirmative acts and
material omissions engaging its scheme or artifice to defraud native Hawaiians,
pursuant to 18 U.S.C. § 1964(c).

318. Na Po‘e Kokua is also requesting exemplary damages or punitive
damages from Defendant.

319. Na Po‘e Kokua, on behalf of native Hawaiians, is also requesting all
other equitable relief permitted by law, and as this Court deems proper and just,
both during the pendency of this litigation and at the conclusion of this litigation,
pursuant to this Court’s inherent authority to provide equitable relief requested.

320. Na Po‘e Kokua requests that this Honorable Court establish a briefing
schedule, separate discovery timetable, and evidentiary hearing, specifically for

and regarding any jurisdictional or venue defenses raised by Defendant, BAC in
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response to the Complaint sub judice, including, but not limited to, statute of
limitations defenses, or any matters related thereto.

321. Na Po‘e Kokua is also requesting immediate equitable relief pursuant
to 18 U.S.C. § 1964 (a), to wit:

a. To prevent and restrain further violations of 18 U.S.C. § 1962(c) by
issuing appropriate Orders to BAC;

b. Ordering Defendants to divest themselves of any interest, direct or
indirect, in the Loan Commitment Enterprise immediately;

c. Imposing reasonable restrictions on BAC’s future associations with
the Loan Commitment Enterprise members and activities, including
prohibiting further use of BAC’s false and fraudulent representations, letters,
and writings, regarding its loan commitment made;

d. Prohibiting BAC from engaging in the same types of unlawful
conduct that the Enterprise engaged in, the activities of which affect
interstate or foreign commerce;

e. Ordering dissolution of the Loan Commitment Enterprise; making
due provisions for the rights of innocent persons; and

f. Ordering a full disclosure statement be made to native Hawaiians
regarding the same, including, but not limited to a public acknowledgment

of wrongdoing.
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322. Na Po‘e Kokua, on behalf of native Hawaiians, is also requesting
reasonable attorneys’ fees, litigation costs and expenses, pursuant to 18 U.S.C. §
1964(c), and 42 U.S.C. § 3613(c)(2).

CLAIM 2
DEPRIVATION OF CIVIL RIGHTS UNDER COLOR OF STATE LAW
THE KU KLUX KLAN ACT CLAIM
42 U.S.C. § 1983

323. Na Po‘e Kokua adopts and realleges the allegations made in paragraphs
1 through 259 above, including sub-parts, as though fully set forth herein.

324. Na Po‘e Kokua adopts and realleges all Exhibits 1 through19, and sub-
parts, and incorporates them into Claim 2 by specific reference, as though fully set
forth herein.

325. Claim 2 is a deprivation of civil rights under color of state law claim
made against BAC, pursuant to the Ku Klux Klan Act, 42 U.S.C. § 1983, also
know as the deprivation of civil rights under color of state law.

326. To state a claim under 42 U.S.C. § 1983, a plaintiff must allege two
essential elements: (1) that a right secured by the Constitution or laws of the United
States was violated, and (2) that the alleged violation was committed by a person
acting under the color of State law. West v. Atkins, 487 U.S. 42, 48, 108 S. Ct.

2250, 101 L. Ed.2d 40 (1988).
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327. Na Po‘e Kokua alleges that native Hawaiians’ constitutional rights
guaranteed by the Fourth, Fifth, and Fourteenth Amendments to the United States
Constitution, were violated by Defendant, BAC, under color of State of Hawaii
law, by and through unauthorized individual assistance gleaned from DHHL Micah
Kane and Ben Henderson, who were employed by the Department of Hawaiian
Home Lands, but who acted without any legal authority from either the Hawaiian
Homes Commission, or the State of Hawaii.

328. Na Po‘e Kokua alleges that DHHL Micah Kane’s and Ben Henderson’s
acts and omissions were individual rogue acts and omissions, meddling with the
previously vested property interests of native Hawaiians, and representing a
deprivation of native Hawaiians constitutional rights, per se, without due process
of law for native Hawaiians.

329. Na Po‘e Kokua alleges that Defendant, BAC’s acts and omissions,
under color of State of Hawaii law, directly and proximately caused the damages
claimed by native Hawaiians.

330. Na Po‘e Kokua realleges that DHHL Kane and Henderson were part of
a racketeering Enterprise controlled by Defendant, BAC, notwithstanding that
those actors are not sued in this Complaint, and specially noting that Ben
Henderson is now deceased.

331. Na Po‘e Kokua alleges that native Hawaiians’ Fourth and Fourteenth
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Amendment rights to $150 Million FHA-247 mortgage loans, as a recognized
legitimate property interest under Hawaii law, vested when made by Defendant,
BAC.

332. Na Po‘e Kokua further alleges that the later denial of that vested
property interest by native Hawaiians is tantamount to a taking of property
prohibited by the Fourth Amendment as an unlawful seizure of property under
color of State of Hawaii law.

333. Na Po‘e Kokua further alleges that BAC’s unilateral failure to fund the
Commitment that constitutes a Trust Res, as alleged in Claim 3 hereto, is also
tantamount to a taking of property prohibited by the Fourth Amendment under the
color of State of Hawaii law, as the Trust was vested with the unfunded
Commitment, recognized as property under Hawaii state law, when made by BAC.

334. Na Po‘e Kokua alleges that native Hawaiians’ Fifth and Fourteenth
Amendment rights to both procedural and substantive due process of law were
violated by Defendant, BAC, under color of State of Hawaii law, because all of the
individualized and aberrant acts and omissions committed by DHHL Henderson,
Kane, Defendant, BAC, and other Enterprise Members, related to acts and
omissions under color of state law, as alleged, violated native Hawaiians rights to
due process.

335. Na Po‘e Kokua further alleges that to the extent DHHL Kane and
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Henderson gave away vested property interests of native Hawaiians regarding
Defendant, BAC’s FHA-247 mortgage loan commitment, that Kane and
Henderson had no legal, equitable or humane right to do so, without seeking
approval with knowledge and authority, from the Hawaiian Homes Commission,
the State of Hawaii, Plaintiff, and others.

336. Na Po‘e Kokua alleges that State of Hawaii, Department of Hawaiian
Home Lands Representatives, Micah Kane and Ben Henderson, were knowingly
used and controlled by Defendant, BAC, for the purpose of creating an air of
legitimacy to BAC’s acts and omissions that are the sine qua non of this
Complaint, including for the racketeering activities alleged in Claim 1, hereto.

337. Na Po‘e Kokua alleges that the $150 Million FHA-247 loan
commitment made by Defendant BAC was simply stolen by Defendant BAC,
under color of State of Hawaii law, through subterfuge and a series of well
planned, orchestrated, and carried out, subtle word prose changes documented in
letters between Enterprise Members, made, with connectivity from on or about,
calendar years 1994 through and including, October, 2007.

338. Na Po‘e Kokua alleges that to the extent Defendant, BAC again, falsely
claims that the acts and omissions by DHHL Micah Kane and Ben Henderson were
done with apparent authority, upon which Defendant, BAC relied, those claims are

belied by the secretive nature of these activities ongoing for years, with specific
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knowledge that Kane and Henderson had no legal, or actual authority.

339. Defendant should not be permitted to claim ignorance, because
Defendant has shown cunning and clever devices over many years to evade its
$150 Million Commitment, that is specifically the opposite of ignorance.

340. Na Po‘e Kokua alleges that while Defendant, BAC may claim that the
statute of limitations for the instant civil rights claim lapsed many years ago, that
the instant claim is not barred by the statute of limitations, and regardless if it were,
that equitable tolling and equitable estoppel should apply to the instant civil rights
claim.

341. BAC, continued to regurgitate and propagate that same October 3, 2007
DHHL Ben Henderson letter as the truth, in the case of: Bank of America
Corporation, and Bank of America, N.A. v. County of Maui, Case 1:20-cv-00310-
JMS-WRP, as an Appendix Doc. 1-2 to its filed Complaint on July 10, 2020.

342. In so doing, Defendant, BAC, has reestablished its claimed denial of
the original $150 Million FHA-247 loan commitment denial under color of State of
Hawaii law, as of July 10, 2020.

343. Na Po‘e Kokua alleges that Defendant BAC’s Doc. 1-2 filing in Case
1:20-cv-00310-JMS -WRP on July 10, 2020, created a brand new two year statute
of limitations period for the instant civil rights claim raised against Defendant, due

to Defendant’s own false and fraudulent re-portrayal of acts and omissions that are
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the sine qua non of the instant Complaint, and continued acts and omissions under
color of State of Hawaii law, as proffered by Defendant on July 10, 2020.

344. Additionally, the second page of Doc. 1-2 filed in Case 1:20-cv-00310-
JMS-WRP on July 10, 2020, titled: “DRAFT Talking Points for Hawaii $150
million commitment (8/1/07)”, falsely and fraudulently represents to this Court,
that page 2 thereof, was an original attachment to the October 3, 2007, DHHL Ben
Henderson letter.

345. The document titled “DRAFT Talking Points for Hawaii $150 million
commitment (8/1/07)” is not an official document of the DHHL, or the State of
Hawaii, and was certainly not appended to the October 3, 2007, DHHL Ben
Henderson letter comprised within Doc. 1-2, as originally drafted or mailed by Ben
Henderson.

346. Doc. 1-2 was also cited as an act in furtherance of Defendant, BAC’s
racketeering scheme alleged in Claim 1, hereto.

347. Na Po‘e Kokua alleges that DE 1-2, page 2, represents a brand new
denial of native Hawaiians constitutional rights, as hereinabove claimed, under
color of State of Hawaii law, on July 10, 2020.

CLAIM 2 REQUEST FOR DAMAGES,
INJUNCTIVE AND EQUITABLE RELIEF
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348. Na Po‘e Kokua is requesting compensatory damages, for all financial
damages, directly and proximately caused from Defendant’s affirmative acts and
material omissions giving rise to Plaintiff’s damages in Claim 2.

349. Na Po‘e Kokua is also requesting exemplary damages in the form of
punitive damages from Defendant, BAC, based upon actual malice evidenced from
its many cunning and clever devices used as described in the body of the instant
Complaint.

350. Na Po‘e Kokua, on behalf of native Hawaiians, is also requesting all
other equitable relief permitted by law, and as this Court deems proper and just,
both during the pendency of this litigation and at the conclusion of this litigation,
pursuant to this Court’s inherent authority to provide equitable relief requested.

351. Na Po‘e Kokua requests that this Honorable Court establish a briefing
schedule, separate discovery timetable, and evidentiary hearing, specifically for
and regarding any jurisdictional, or venue defenses raised by Defendant, BAC,
including, but not limited to, statute of limitations, or any matters related thereto, in
response to the Complaint sub judice.

352. Na Po‘e Kokua is also requesting immediate equitable relief, to wit:

a. To prevent and restrain further violations of 42 U.S.C. § 1983 by
issuing appropriate Orders to Defendant, regarding the $150 Million FHA-

247 loan commitment;
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b. Prohibiting Defendants from ever engaging in the same types of
unlawful conduct giving rise to the instant Claim in the State of Hawaii; and
c. For other equitable relief that this Court deems fair and just.
CLAIM 3
ESTABLISHMENT OF CONSTRUCTIVE TRUST
TITLED:
“NATIVE HAWAIIAN $150 MILLION FHA-247 COMMITMENT TRUST”
PENDENT PARTY - STATE OF HAWAII LAW CLAIM
28 U.S.C. § 1367, SUPPLEMENTAL JURISDICTION

353. Na Po‘e Kokua adopts and realleges the allegations made in paragraphs
1 through 259 above, including sub-parts, as though fully set forth herein.

354. Na Po‘e Kokua adopts and realleges all Exhibits 1 through 19, and sub-
parts, and incorporates them into Claim 3 by specific reference, as though fully set
forth herein.

355. Na Po‘e Kokua specially repeats and realleges all allegations made
above related to Sandra Perez’ Affidavit [Exhibit 1], regarding Defendant’s $150
Million FHA-247 Commitment to native Hawaiians made, and the fact that the
Commitment made remains substantially unfunded to this day.

356. Claim 3 is for Constructive Trust against Defendant BAC, pled in the

alternative, as a claim in equity, and for equitable relief, to establish a constructive
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trust, to be titled: “Native Hawaiian’s $150 Million FHA-247 Commitment Trust”,
established on or about May 16, 1994, by Defendant BAC, and vested as a
legitimate property right of native Hawaiians, by the State of Hawaii at that same
time.

357. In States v. Kealoha, 18-cr-00068 IMS-WRP, Hon. Wes Reber Porter
Findings and Recommendation, (D. Haw. Mar. 17, 2021), this Court described the
necessary elements to properly plead a claim for constructive trust under Hawaii
law and has found additional elements that this Court deems necessary in order to
properly plead this claim. /d. (The instant claim is based upon the pleading
requirements delineated in Kealoha, supra).

358. Na Po‘e Kokua alleges that Defendant, BAC’s $150 Million FHA-247
mortgage loan origination Commitment made to native Hawaiians on or about May
16, 1994, vested to native Hawaiians when made under Hawaii state law, as a
legitimate property interest.

359. Na Po‘e Kokua alleges that Defendant’s Commitment created a Trust
administered by the State of Hawaii as Trustee for the benefit of native Hawaiians,
with the Commitment being the Trust Res.

360. Na Po‘e Kokua alleges that said Trust is active and executory at this

time.
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361. Na Po‘e Kokua alleges that Defendant, BAC, has and is, wrongfully
retaining title to property, being the actual funding for its Commitment, and that
BAC’s failure to comply with its equitable duty to fund that Commitment has
caused Defendant to be unjustly enriched to the continued financial detriment of
native Hawaiians.

362. Na Po‘e Kokua alleges that native Hawaiians are the beneficial owners
of the right to have the title to the property, e.g. $150 Million FHA-247 mortgage
origination funding, transferred to the Trust established from BAC’s 1994
Commitment.

363. Na Po‘e Kokua alleges that Hawaii law provides great discretion to
establish a constructive trust, especially in this situation regarding Defendant,
BAC’s Commitment to native Hawaiians.

364. In that regard, native Hawaiians and Defendant, BAC, had a fiduciary
or confidential relationship at the time of Defendant’s original Commitment, the
parameters of which, are lessened for determination of the actual relationship that
existed between Defendant, BAC, and native Hawaiians, sufficient to meet this
element.

365. Na Po‘e Kokua alleges that the existence of a fiduciary or confidential

relationship is normally a question of fact reserved for jury determination.
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366. Defendant, BAC violated its fiduciary or confidential relationship with
native Hawaiians, through its willful refusal to fund the Commitment, that remains
pending and executory, notwithstanding that the initial time frame for actual
funding was on or before May 16, 1998, because the Trust Res was and remains
the Commitment that was made, creating property rights to native Hawaiians under
Hawaii law.

367. Na Po‘e Kokua alleges that Defendant BAC’s refusal to fund the
Commitment with $150 million FHA-247 originated mortgage loans to fulfil its
Commitment, has created a financial windfall for Defendant BAC, to the financial
detriment of native Hawaiians, the true parties of interest to Defendant’s 1994
Commitment, and that Defendant BAC has been and continues to be unjustly
enriched as a result thereof.

368. Na Po‘e Kokua alleges, in the alternative, that there is no adequate
remedy at law to force Defendant BAC to fund its 1994 Commitment that remains
pending and executory to this day, other than for establishment of a Constructive
Trust.

369. Na Po‘e Kokua alleges that the State of Hawaii formally assumes the
duties of a trustee for native Hawaiian homestead beneficiaries through its

oversight of Hawaiian Home Lands, and therefore, that the State is held to the
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highest order toward Hawaiian Home Lands beneficiaries and is judged according
to the same strict standards as those set for a trustee for a private trust.

370. Na Po‘e Kokua alleges that the State’s trust duties include: (1) the
obligation to administer the Trust solely in the interest of the beneficiary; and (2)
the use of reasonable skill and care to make the Trust property productive.

371. To make this Commitment Trust productive it must be funded by
Defendant BAC, for FHA-247 mortgage originated loans made to native
Hawaiians, regardless of whether Defendant originates those loans, or purchases a
like amount of FHA-247 loans originated by others that were initially originated by
others from short term funding from third parties for that specific purpose.

372. Although Na Po‘e Kokua alleges that Claim 3 is timely filed, Plaintiff
waives no rights to argue that equitable tolling and/or equitable estoppel should
apply to Claim 3, and therefore, reserves all rights related thereto.

373. In 2016, according to the DHHL statistics, approximately 8,000
households resided on the Hawaiian Home Lands, but nearly three times as many,
roughly 22,000, were on the waiting list for a residential mortgage.

374. Establishment of a Constructive Trust in Claim 3, will enable an
estimated 1,000 wait listed native Hawaiians to own a residence on Hawaiian
Home Lands directly from funding wrongfully withheld by Defendant, BAC from

1994 to the present date.

104



Case 1:22-cv-00238 Document 1 Filed 05/31/22 Page 105 of 106 PagelD #: 105

375. Na Po‘e Kokua alleges that native Hawaiians are entitled to
establishment of a constructive trust and to other equitable relief related to forced
funding of the original Commitment Trust that remains pending and executory at
this time.

CLAIM 3 REQUEST FOR
ESTABLISHMENT OF CONSTRUCTIVE TRUST
AND OTHER EQUITABLE RELIEF

376. Na Po‘e Kokua, on behalf of native Hawaiians, is requesting
establishment of a Constructive Trust for Defendant, BAC, regarding its unfunded
$150 Million FHA-247 mortgage loan origination Commitment, to be titled:
“Native Hawaiian’s $150 Million FHA-247 Commitment Trust”, and an Order
from this Court to Defendant, BAC, to Fund the Trust immediately.

377. Na Po‘e Kokua is also requesting all other equitable relief permitted by
law, and as this Court deems proper and just, both during the pendency of this
litigation and at the conclusion of this litigation, pursuant to this Court’s inherent
authority to provide equitable relief requested.

378. Na Po‘e Kokua requests that this Honorable Court establish a briefing
schedule, separate discovery timetable, and evidentiary hearing, specifically for

and regarding any jurisdictional, or venue defenses, raised by Defendant, BAC,

including, but not limited to, statute of limitations defenses, equitable tolling,
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equitable estoppel, or other related matters, in response to the Complaint sub judice.
/
/
DATED: Honolulu, Hawaii, May 31, 2022.

/s/ Frederick J. Arensmeyer

FREDERICK J. ARENSMEYER

/s/ Bruce Jacobs

BRUCE JACOBS
(Pro Hac Vice Application Pending)

Attorneys for Plaintiff
Na Po‘e Kokua

APPENDICES  EXHIBITS 1-19 INCLUSIVE
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF HAWAII

NA PO‘E KOKUA, a Hawaii nonprofit ) NO. 1:22-cv-00238

corporation, on behalf of native )
Hawaiians, ) DEMAND FOR TRIAL BY JURY

)

Plaintiff, )

)

VS. )

)

BANK OF AMERICA )

CORPORATION, )

)

Defendant. )

)

DEMAND FOR TRIAL BY JURY

In accordance with the Seventh Amendment to the United States
Constitution, and Rule 38 of the Federal Rules of Civil Procedure, Plaintiff Na
Po‘e Kokua hereby demands trial by jury on all claims set forth in the
accompanying Complaint.

DATED: Honolulu, Hawaii, May 31, 2022.

/sl Frederick J. Arensmeyer /sl Bruce Jacobs

FREDERICK J. ARENSMEYER BRUCE JACOBS

(Pro Hac Vice Application Pending)
Attorneys for Plaintiff
Na Po‘e Kokua
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EXHIBIT 1
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Affidavit of Sandra Perez

State of California
County of Tulare

Sandra Perez, having been first duly sworn, states as follows:

1. | am a former Vice President, Community Investment Officer of Bank of America,
N.A., (“BANA” also known as “the Bank”). | worked for BANA from 1994-2000. | have
reviewed BANA's July 10, 2020 complaint in its federal lawsuit against the County of
Maui seeking a declaration that the County “has no claims” against BANA related to the
$150 Million Commitment. BANA’s argument was laced with truth but polluted with lies.
2. | particularly noticed BANA's calculated use of terminology. BANA has taken the
liberty to replace Commitment with its word of choice, goal, initiative, pledge, or
aspiration. This Commitment was not an initiative, aspiration, pledge or goal. Those
words have specific meanings not applicable nor interchangeable to this Commitment.

3. BANA's complaint against the County of Maui at its core presents a false
narrative. The genesis of the $150 Million Commitment was not because BANA was
feeling philanthropic, it was because BANA was being accused of discrimination and
violations of federal law.

4. It was also because BANA hired a private security company to keep the media
out of the Public Hearing the Office of Thrift Supervision (OTS) held in Honolulu in 1994,
and to deter the public and specifically Native Hawaiians groups from testifying at this
hearing.

5. | started working for BANA in 1994. | was promoted and transferred from a

computer operator to a junior executive in the Community Development Department
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(“CDD") of BANA in 1996, while completing my Bachelor’s degree in Urban Studies at SF
State. My first assignment was assisting with an Office of the Comptroller of the
Currency audit of the Community Development Bank (CDB) and the Foundation.

6. My responsibilities included, but were not limited to, being a liaison between the
BANA CDD and community partners and organizations. | also reviewed lending data with
the help of the BANA analysts to better focus our efforts in areas where the Bank did not
have a presence or had lending patterns of redlining or discrimination {(whether it was
intentional or due to a lack of opportunities).

7. Financial institutions redline by not lending or investing in certain neighborhoods
or zip codes based on race and or income. This practice is in violation of the Community
Reinvestment Act (CRA) of 1977 and Fair Housing laws.

8. | assisted BANA in facilitating strategic investments by understanding the
Community Reinvestment Act (CRA) compliance and finding opportunities to engage in
outreach and participation in innovative community projects, through investments,
grants and loans.

9, Prior to my transfer, on April 23, 1994, the OTS held a Public Hearing in Honolulu
as it reviewed the proposed acquisition of Liberty Bank in Hawaii by BANA. Na Poe
Kokua (NPK) and the Hawaii Fair Lending Coalition (HFLC) attended the Public Hearing
for the proposed acquisition. NPK and HFCL informed the OTS that BANA was “redlining”
in communities where Native Hawaiians and Filipinos lived by denying them home loans.
10. BANA hired a security company to work at the Public Hearing with the job of
keeping audio/video out of the hearing, particularly reporters with cameras. This
incident was recorded on video. When | viewed the video, it appeared to me that the

Bank was deterring community leaders and those who were going to provide testimony.
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11. From the video footage, it appears that community members were forced to
enter through the doors monitored by security guards while Bankers had the freedom to
come and go through a different set of doors without bother.

12, Also seen in the video, a hired BANA security guard grabbed the bag of one of
the members of the HFLC who was attending the Hearing to testify with evidence of the
alleged redlining violations. As this dramatic incident unfolded, it was apparent why the
Bank wanted to keep the media out. The video was very disconcerting to BANA. BANA
did not want the video circulated and aired.

13. After the 1994 OTS Public Hearing, the Federal Regulators ultimately approved
BANA’s acquisition with Liberty Bank but on a condition detailed in BANA's formal
commitment to Federal Banking Regulators which was for BANA to lend $150 Million in
FHA-247 loans within 4 years, or by 1998.

14. Section 247 of the National Housing Act authorizes mortgage insurance to
lenders in order to offer a means to provide homeownership opportunities to individuals
of Native Hawaiian bloodlines. FHA insures loans made to Native Hawaiians to purchase
one- to four-family dwellings located on Hawaiian home lands.

15. By 1997, BANA decided to leave its retail presence in Hawaii. However, BANA
had not fulfilled the Commitment made to the Federal Regulators. The failure to fully
meet the Commitment could have clouded the exit from Hawaii.

16. As for the video tape, BANA did not want the negative publicity to surface of
keeping the media out of the OTS Public Hearing and the treatment of the public

testifying against the Liberty Bank acquisition.
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17. By 1997, NPK and HFLC knew BANA's plan to leave Hawaii and inquired about the
Commitment with their BANA point of contact in Oregon. NPK and HFLC reached out to
a BANA executive and he referred the group to my immediate supervisor.

18. My department, CDD, recognized the impact of not completing the Commitment
made to Federal Regulators, and communicating with NPK and HFLC became a priority. |
was part of the dedicated executive team assigned to handle BANA's response.

19. It was a top priority for our team to ensure BANA was able to make the transition
out of Hawaii and work cooperatively with NPK and HFLC to fulfill the Commitment
made in 1994.

21. BANA executives formulated a plan to fulfill the commitment and lend $150
Million in FHA-247 loans within 3 years. The main executive from Oregon said that the
amount and the timeframe was totally doable.

22, The BANA working group, along with NPK and HFLC, negotiated in good faith,
understanding that BANA had every intention to fully fulfill the Commitment.

23. BANA provided a $60,000 grant for home ownership counseling to prepare
Native Hawaiian families to build generational wealth through homeownership on
Hawaiian home lands.

24, The relationships being built in good faith were going well. However, no one
would have expected what would be on the horizon. It was announced that NationsBank
and BANA were planning a mega-merger. This merger would put BANA on its trajectory
to be the second largest bank in the United States.

25, NationsBank and BANA inventoried community initiatives and involvement as
well as any negative issues that would be made public and might impact the merger. The

$150 Million Commitment and the actions that led to it with the Native Hawaiians
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groups needed to continue to be worked out as we moved forward with the mega
merger.

26.  The HFLC demanded a late fee for failing to make a meaningful effort to comply
with the Commitment. The Federal Reserve was having a large Public Hearing in San
Francisco in July of 1998. | was specifically assigned to stay with lan Chan Hodges, a
representative of HFLC.,

27. Mr. Chan Hodges had a copy of the 1994 Public Hearing video and the data
supporting the claims of discriminatory practices. He had planned to testify and present
the information in his testimony to the Federal Regulators. | assured Mr. Chan Hodges

that this merger would be beneficial to fulfill the Commitment and not to worry.

28. | asked him not to show the tape or the data to the media or the Federal
Regulators.
29. In August of 1998, after the Federal Reserve’s Public Hearing in San Francisco, the

small working group along with NationsBank’s top executives, including Catherine
Bessant, flew to Hawaii to meet with the non profit partners and government officials, to
reassure, in good faith, that the $150 Million Commitment would be honored. It was
during this visit that additional considerations were made to facilitate the Commitment,
because BANA did not have a retail presence. NPK negotiated for BANA to agree to help
establish and fund the first Native Hawaiian owned Bank.

30. BANA successfully sought approval for the mega merger arguing the resources of
two mega banks would ensure that the Commitment to finally redress years of historic
injustice and alleged racial discrimination, after failing to meet the 4 year deadline for

the original $150 Million Commitment.
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31. This resolution was particularly meaningful to me on several grounds. First, | had
the privilege to have a role in assisting BANA fulfill the Commitment. It would benefit
families, Native Hawaiian families, who have had their ancestral land taken. At least
these families could own a home.

32. Secondly, | wrote the Community Development section of the merger application
which was approved by both BANA and NationsBank’s legal departments, and ultimately
filed with the Federal Reserve Board. Having the $150 Million Commitment come to
fruition would have a lasting impact for those communities, and | was honored to be
part of it.

33. The section | wrote regarding the Community Development Departments,
detailed all the community initiatives, goals, coalitions, partnerships and more
importantly it described the BANA $150 Million Commitment to lend FHA 247 loans in
Hawaii to the Federal Regulators. The Federal Regulators were reviewing the application
of the NationsBank/BANA Merger. All in all, it was the $150 Million Commitment, and
only this Commitment, that was mentioned by the Federal Reserve Board in its order
approving the NationsBank / BANA merge:.

34, Once again, as a condition of the Nationsbank/BANA merger, the two mega
banks were committed to fulfill the Commitment to fund $150 Million in FHA-247 loans.
35.  This was again an enforceable commitment to the Federal Regulators. BANA had
“initiatives” and “goals” with many other community groups at the time of the
Nationsbank/BANA merger. BANA only had one enforceable Commitment to the Federal
Regulators. BANA knew this Commitment of $150 Million in FHA-247 loans was not an

initiative or a goal. It was an enforceable commitment.
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36. BANA also attached a letter to its July 10, 2020 complaint (as Exhibit 1)
purporting to confirm that BANA had honored the spirit of the commitment by
“funding” over $151 million to make amends to Native Hawaiians.

37. I have reviewed the letter that referenced a July 20, 2007 “revised summary
report”, which was a spreadsheet not filed with the Court. See attached as Exhibit A.

38. | do not recall this type of monitoring and reporting, which shows grants and
other line items added in. When reporting on initiatives, typically, it would be reported
that X number of homes were built, X amount was spent on construction.

39. In my view, the reporting in Exhibit A is a disingenuous way of showing all funds
provided to the $150 Million Commitment, which includes vague and misleading
information.

40. This spreadsheet does not appear to be the type of reporting our department
would typically generate to report a formal commitment to community partners,
government entities let alone Federal Regulators.

41. It was also not the type of reporting consistent in the department to show
fulfillment of an initiative or goal such as BANA alleged in its pleadings before this court.

42, The spreadsheet appears to be “padded" created for the purpose of showing
BANA funded over $150 million to meet its “aspirational goals” after the fact. For
example, the first spending line shows a $10 million credit with no actual payment of
money by BANA.

43, It is clear BANA is applying credits for entries that have nothing to do with the
$150 Million Commitment in FHA 247 Loans.

44, | was very disappointed to learn that BANA abandoned the $150 Million

Commitment and that nothing is being done to hold them accountable.
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45, Part of my responsibility in my department was to work with Native Americans in
California where we invested in initiatives to help in these isolated communities.

46. Post BANA NationsBank merger, | was informed by a newly appointed BANA
executive that the initiative to invest in Indian Country was not going forward because
Native Americans “did not move the needle” enough for BANA. That merger between
BANA and NationsBank launched BANA on its trajectory to become the second largest
bank in the Nation. It became apparent that BANA post-merger decided to go in a
different direction, led by NationsBank.

47, In 1998, BANA was ready, willing, and able to lend $150 Million in FHA-247 loans,
fund a Native Hawaiian owned bank and meet all the conditions of the BANA Nations
Bank merger. BANA made the $150 Million Commitment to Federal Regulators, NPK,
HFLC, and the people of Hawaii, especially the Native Hawaiians.

48, | believe that in 1994 BANA was guilty of discrimination and violations of the
CRA, and that is why in 1994 BANA agreed to lend $150 Million on Hawaiian Homelands.
There was certainly a meeting of the minds in 1998 when we were all working towards
making sure BANA made the Commitment whole and paid a late fee for the lost
opportunities to Native Hawaiians. There was a meeting of the minds when the
NationsBank executive team flew out to Hawaii with the BANA working group.

49, BANA’s 2020 federal court pleadings created a false narrative to cajole the U.S.
District Court in Hawaii to block the County of Maui from taking any action in court to
hold it accountable for the $150 Million Commitment.

50. After the merger with NationsBank, | believe BANA made a deliberate decision to

create this false narrative stating that there was no commitment and if there was a
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commitment that BANA honored it, that is of course only if one existed, which it did not
according to BANA.

51. BANA can play fast and loose with its words for almost as long as it can
masterfully play around with numbers, all while another generation of Native Hawaiians
endure a housing crisis in their homeland. The families that could have benefited from
the $150 Million Commitment lost the opportunity of gaining equity of homeownership,
instead of paying rent. Yet, BANA refused to fulfill the Commitment made to Federal

Regulators which should have been fulfilled 24 years ago.

FURTHER AFFIANT SAYETH NAUGHT.

Soade oy

Sandra Perez

Before me appeared Sandra Perez, who is either personally known to me or who

produced Celiformin Dridec la"ﬁ‘é‘gsfaentiﬁcation and who swore that the foregoing

was true and correct to the best of hisknowledge.
hes

\ 2L2E RUSSELL C. MILLER
A Notary Public - California
o Tulare County

Commission # 2315719
$azves®” My Comm, Expires Dec 15, 2023

Notary Public, State of California at large

My Commission Expires;__| Z- [ '5/20713
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Exhibit A



Case 1:22-cv-00238 Document 1-2 Filed 05/31/22 Page 12 of 13

Amounts Towards $150 Mlilion Hawaii Commitment

PagelD #: 119

Amount of § Applied to DHHL.
Information from DHHL Provided Commitment**
Lai'opua/commitment letter $0 $10,527,500
Waishou Kou Hi/Construction & TO $11,716,534 $11,716,534
Kopolel Rento to Own/Construction $10,607,639 $10,607,639
FHLB AHP Grants $1.,600,000 $1,600,000
FHA 247 and Hula Mae Loans $31,600,000 $31,600,000
Technical Training Sponsorship ____$40,000 $40,000
CDFt for HCA (3:1) Ratio $250,000 $750,000
Grants to HCA (4:1) Ratio $150,000 $600,000
IDA Grant to OHA $150,000 $150,000
HCA originated morigages $1,800,000 $1,800,000
[Total $57,914,173 $69,391,673
2004 Activity by Bank of America
Waiehu Kou il Revolving Line of Credit $6,000,000 $6,000,000
Waiehu Kou Ill, AHP (closed in 2003) $404,955
HCA Originated Mortgages Year-end 2004 $7.177,350
HCA Warehouss Line of Cradit $200,000
HCA grants paid in 2008, (4:1) ratio $100,000 $400,000
Hawall HomeOwnership Center, Paid 2003, (4:1) ratio $50,000 $200,000
Hawaii HomeOwnership Center, Mortgages to DHHL. families in 2003 $1,246,466
Hawaii Community Assets grants paid in 2004, (4:1) Ratio $75,000 $300,000
| Total since 2003 and Year-end 2004 $6,225,000 $15,928,771
2004 Actuals/Revised numbers Actual Amount Difference
Waiehu Kou Hil Revolving Line of Credit Actual Draw down $9,362,156 $3,362,156
HCA Originated mortgages 2004 (Revised amount) $7,343,013 $165,663
Ditference $3,527,819
Revised Grand total for 2004 $19,456,590

Nate: A Letter to Chairman Kane detailing the Bank's activity was sent/dated 1/7/05. We need to follow up to make sure that the revisions to the

numbers are included in the next commusication.

2005 HCA Originated Mortgages

HCA Originated morigages Jan-March 2005 $5,863,047

HCA Originated mortgages April-June 05 $4.721,377

HCA Originated morigages July-September 2005 $4,285,991

HCA Originated morigages October-December 2005 $1,870,729

Other Fundings in 2005

Hawaii HomeOwnership Center, Paid 2005, (4:1) ratio $75,000 $300,000

HCA Paid 2008, (4:1) ratio $75,000 $300,000
'2005 Activity $17,342,044

*‘On November 2003, DHHL and Bank representatives met and agreed that the Bank had made good on $69,391.673 towards the $150

Million Hawail Commitment. Those totals are delineated above,

b-E°d F1aUIBNENR 0L SSt6985808

337°D d3y:W0dd TH:0T TTE2-62-dUi

Ravised: 7/20/2007
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2006 Activity
Villages of Leial $14,586,216.00
Villages of Leiali'l actual draw down $19,468,429 $4,882,213.00
Hawaii HomeQwnership Center, Paid 2006, (4:1) ratio $50,000 $200,000
HCA Paid 2006, (4:1) ratio $100,000 $400,000
HCA Originated mortgages Jan-March 2008 $1,633,456
HCA Originated mortgages April-June 2006 $2,329,567
HCA Originated morigages July-December 2006 $7,800,000
Corracled # HCA Originated July-December 2006 {minus) -$2,004,023
HCA Qriginal Warehouse Line of Credit forgiven (4;1) ratio $250,000 $1,000,000
Waiehu Kou 4 Wailiuku, Hf (Dowling Co.) Revolving Line $10,500,000.00
| 2008 Activity $41,237,429
2007 Activity
HCA Grant Paid 2007, {4:1) ratio $25,000 $100,000
HCA Originated morigages Jan-March 2007 $1,728,268
HCA Originated mortgages April-Juns 2007 $2,464,626
2007 Activity $4,292 894
Grand Total Towards Goal| $151,720,630
101%

**On November 2003, DHHL and Bank representatives met and agreed that the Bank had made good on $69,391,673 towards the $150

Million Hawaii Commitment. Those totals are delineatad above.

b d JgUIIUNENN 01 956985808

3371°0 Jd3¥:WONd THiDT TTES-62-3ul

Revised: 7/20/2007



Case 1:22-cv-00238 Document 1-3 Filed 05/31/22 Page 1 of 11 PagelD #: 121

EXHIBIT 2



Case 1:22-cv-00238 Document 1-3 Filed 05/31/22 Page 2 of 11 PagelD #: 122

m O cormema
Bank of America = R | | 1

' Patrick S. Antrim
Semm'(:atmel

Legal Department North 3017

May 16, 1984

Mr. surjeet Sidhu

Senior Financial Analyst

Board of Governors of the
Federal Reseive System

20th & C Sts., NW

‘Washington, DC 20515

Dear Mr. Sidhu:

This letter responds to guestions presented to us
during our conference call on Friday, May 13, 19%4. The
quesgtions are preasented below i~ bold type, followed by our

--response..

-1 (a) Provide 1993 announced Community Reinvestment Act
("CRA") goals and results for BankAmerica Corporation
{"BAC*), Bank of America NT&SA ('NTESA'), and Bank of
America, ¥SB ('PSB').

Attachment A contains information: concernlng 1993 CRA
goals and results.

Provide 1994 CRA goals and_results'year-to-date for
BAC, NT&SA, and FSB.

Attachment B contains information concerning 1994 CRA
goals and year-to-date results.

In the application to acquire Liberty Bank and
responges to the subsequent proteat procedures, FSB
referred to specific loan products including

- Neighborhood Advantage, ABC, B*A*S*I*C, and consumer
and small businegss lending programs. Provide for each
program sponsored by Bank of America Hawaii the number
of loans and the dollar amount (year-to-date) made in
1ow-to-moderate income census tracts (i. e., thoge with

~ Bankof America Nationa! Trust and Savings Association
- 555 California Street  San Francisco, Califomia 84304 ) . =
Box37000 - SanfFrancisco, California 941377 415/622-6023 : s 4081548




Case 1:22-cv-00238 Document 1-3 Filed 05/31/22 Page 3 of 11 PagelD #: 123

Mr. Surjeet Sidhu
‘May 16, 1994
Page 2

income below 80% of the median) and to low- and
moderate-income borrowers.

Attachment C contains information requested for the
Neighborhood Advantage program through the first
quarter of 1994.

As noted in our letter to Mr. Charles Fleet on April
22, 1994, geographlcal information on non-HMDA lending
in Hawaii by FSB is not readily available. FSB has not
yet commenced the geocoding of non-HMDA lending because
- of the low volumes of lending;, but will begin the -
process in 1994. ‘Therefore, the information in
Attachments D and B have been developed on a manual
basis for the purposes of responding to your request.

" Attachment D reflects information for the B*A*S*I*C
loans. Additionally, there are no federal or state
requirements requiring the income tracking of small
business loans. Attachment E contains year-to-date
informationr on business lending, including ABC.lendlng.
Additionally, we have included as Attachment F a
newspaper article concerning the new Hawaii Small
Buginess Loan Program, in which Bank of America Hawaii
has committed the maximum $650,000, arnd has approved
the first loan under the program.

Provide any other iﬁformation on efforts in Hawaii to
serve low-to-moderate income areas and individuals,
including descriptions of

a. Community Development Division offices opened in
Hawail

The Community Development Division office in Hawaii is
headed by Mr. Manny Nova, a Vice President of the
Community Development Division of FSB. (The Communlty
Development Division of FSB works with Bank of America
Community Development Bank, but all Community

- Development Division loans in Hawaii are funded by
FSB}. Mr. Nova works closely with Bank of America
Hawaii’s CRA Officer and has had extensive contacts
with the affordable hou51ng interests in Hawaii sinca .
his arrival in January. His efforts have resulted ir a
special $30 million affordable housing construction

4081548
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Mr. Surjeet Sidhu
May 16, 1994
Page 3 '

-'loan,allocatlon.1n.conjunct10n with Kauai County’s
program to build housing in the aftermath of Hurricane

" Iniki. (We note that 21.8% of Kauai’s population is
Filipino and 26% of Hawallan.ancestry}. Please see
Attachment G. S

In addltlon‘to othexr 1ndlv1duals and organizations with
whom Mr. Nova has worked since his arrival, he has
‘also, together with the CRA Officer for'Eank of America
'Hawall, had substantial discussions on numerous
occasions with Mr. Mike Flores of the Hawaii HUD office.
regarding HUD rental projects in the state; Mr. Steve
Ito of the Affordable,Hbu91ng Alliance and Ilima
- Corporation; Ms. Fran Smith of the Ilima Corporation;
Mr. Tom ¥Yamamoto of Nansay--a.developer'of a number of
. low-income housing tax credit affordable and "market®
housing projects of the Island of Hawaii; Mr. Charles
Torigoe, executive director of the Honoluln
Neighborhood Housing Services; Ms. Nadine Nakamura, .
consultant with Mutual HbuSinggAssociation of Hawaii;
Ms. Charlita Mahoe, executive director of the Nanakuli
Neighborhood Housing Services; and Ms. Claudia Shay,
executive director, of Self- Help Corporation of Hawall.

Additionally, the'Communlty‘Development DlVlSlQn and
Bank of America Hawaii have assistad Kauai Habitat for
Humanity in applying for a $120,000 Affordable Housing
Project grant to be applled.to bulldlng twenty (20}
homes for the very low income on Kauai. See Attachment
H. Additionally, please see Attachment I for a
discussion of an affordable housing project being
processed by Bank of America Hawaii.

b. Arrangements with Bank of America Nevada
concerning small business lending

The focus of esgtablishing an SBA lendlng'fa0111ty in

Hawaii has now been concentrated on work;ng with the

Community Development Division.

c. new branching intoc low- and moderate-income areas

Our first in-store branch was established in Octocber,

1893, in the low- and moderate-income neighborhood of
Nanakuli. It is also a community with a high level of

2081548
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B .

regidents 6f Hawaiian ancestry. Bank of America Hawaii
continues to maintain and upgrade -its Waimanalo branch
which is also in a low-income ‘neighborhood. Both of
these branches are the only financial institutions in
these communities. (311 our in-store branches offer a
full array of products as well as longer banking o
hours--open till 7:00 p.m.. on weekdays and open on
weeckends..) ’ ' '

In January, 1994, we also opened a full service branch
in the rural and Polynesian community of Laie. Until
its opening in Pebruary, we had only a part-time branch
in operatiom. : o ;

Please see Attachment J for a discussion of futﬁfe '
plans. ' -

d. incentive programs for employees for lending into
" low- and moderate-income areas and to low- and
~ moderate-income borrowers;

Bank of America Hawaii has extensive incentive programs
for employees to encourage lending in low- and
moderate-income areas and to low- and moderate-income
individuals. Please see Attachment K for details of
"those programs ' '

e. affordable housing programs.

As we have outlined in the past, our affordable housing
efforts are integrated with our regular product lines
underscoring our belief that CRA is good business that
should be integrated with all of our businesses.
Therefore, for example, our Neighborhood Advantage
program can be integrated with our regular products.
Neighborhood Advantage features down payments that can
be as low a8 5% of the purchase price. Flexible
underwriting guidelines include debt-to-income ratios
of as high as 40%/45%, and use of information, such as
payment of telephone and electric bills, in conjunction
with a credit report, to establish a requisite credit
history. Currently, we have a no points/nc fee one
year ARM mortgage for which Neighborhood Advantage .is
applicable. . ’
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Ag. described previously, our Community Development
"Division office is providing a new source of financing
for Hawaii‘’s affordable housing market. Howsver, it must
 be recognized that Hawaii’s "affordable" housing problsm
is mot a problem of credit when the basic cost of a
single family home is over $355,000 for the City and
County of Honolulu (i.e., the island of Ozhu), which
holds 80% of the population for the state. Sixty one
percent (61%) of land owned in the state is held by
" government or six large landed estates. Less than 5% of
Hawaii’s 4.1 million acres of land is zoned Urban or
Rural, where most houging development can take place (See
Attachment L, State of Hawaii Data Book. 1992).

Further evidence of this is provided in Attachment M,
which is extracted from a study conducted by a group of -
public and private sector organizations--including the
- State of Hawaii and counties. Notice that none of the
policy recommendations address lack of credit as a key
component to mitigating the basic problems facing housing

in Hawaii. :

Describe any special efforts in Hawaii to lend to Native
-Hawalians and Pilipinos, including product development,
marketing, special staffing, cooperative efforts with
specialized community organizations and government
agencies, etc.

Attachment N provides evidence of Bank of America
Hawali’s efforts to assist the Department of Hawaiian
Home Lands (DHHL) and native Hawaiians to link up with
Federal Government resources. These resources, coming
from the Rural Electrification Administration ("REA"},
would be used to develop crucial infrastructure necessary
for the DHHL to meet its trust obligations to Native
Hawaiians. Bank of America Hawaii has taken a leadership
role in this area utilizing the expertise of its CRA
Officer who served as Administrator for the REA, as well
as Deputy Under Secretary for Agriculture for Small
Community and Rural Development. No other financial
institution in Hawaii has assisted DHHL in this way.

Development of lots by DHHL will go hand-in-hand with
Bank of Anerica Hawaii’s commitment of $150 million to
the FHA 247 loan program. See Attachment O. FHA 247 is
only open to Nativ. Mawaiilan beneficiaries of the
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Hawailan Home Lands trust. This is the largest "::mnu.tment
~ever made to the program in Hawaii.

We are currently d:.scuss:.ng the needs of twenty -two DHHL
lessees on the "Kawaihae-Makai®" site on' the island of
. Hawaii. Discussions have taken place, the latest being in
a meeting on Hawaii on May 12, 1994, with Jodo Tanimoto,
president of t:he Kawalhae Homesteaders Assoc:.atlon.

Bank of America Hawa:L:L, through its CRA Officer, has alse
communicated with the State Department of Business
Rconomic Development and Tourism ("DBEDT") in discussing
" creation of a special small business loan program for
Kauai. In addition, Bank of America Hawaii is working
with the DBEDT, the Office of Hawaiian Affairs, and the
Hawaii Allisnce for Community Based Economic Development
to investigate the capitalization possz.b:.l:.tles for a
Community Development F:Lnanc:.al Inst::.tutlon. ‘(See
'Attachment P.)

Attachment O also highlights Bank of America Hawaz.:. s
grart program to encourage non-profit affordable housing
capacity building for the PFilipino community-

We also envigion that our employment of "community
lending specialists®, as outlined in -Attachment O,
working speca_f:.cally with the Hawaiian and Filipino
communities will serve as an effective supplemental
enhancement of marketing our programs and products to
~menmbers of these groups.

Bank of America Hawaii also has bi-lingual Filipino and
Chinese loan officers and branch managers on staff. And
we also have numerous branch managers and loan officers
of Hawaiian ancestry.

Currently, we are also working with Self-Help Corporatlon
of Hawaii in providing home buyers education to Native
Hawaiians. See Attachment P. Bank of America Hawaii took
the lead in underwriting the cost of put:l::.ng on the
classes (510,000 grant), targeted to Native Hawaiians
with Department of Hawaiian Home Land leases.

Bank of America Hawaii, as a committed member of the

Nanakili and Wajianae communities, also has embarked on a
partnership with the Nanakuli Neighborhood Housing
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Services ("NNHS") and bave initiated a challenge grant of
' $10,000 which will be used to finance pre-development

costs for a housing development being planned by ‘the

NNHS. See Attachment 7Q". '

5(a) Provide in summary form the CRA process in Hawaii for
' ascertainment of credit needs, marketing, and tracking
and monitoring originations and denials in low- and
moderate-income areas and to low- and moderate-income
individuals.

Ascertainment of credit mneeds invoives -all levels of
management and staffing for Bank of America Hawaii. A formal
call program is in place, requiring branch managers to report
quarterly on calls made on community leaders regarding needs.
See Attachment R for examples of actual Needs Call Reports.
Bank of America Hawaii personnel also play a key role on many

" -boards and organizations directly linked to the development of
housing in Hawaii, or the providing of social services to
those in need. Examples include: Self-Help Corporation of
‘Hawaii (Sr. VP, Jim Patterson), PATH Housing Development
Corporation (CEO, Rick Humphreys), Hawaii Housing Development
Corp. (VP; Michael ©Liu), Hawaii Community Reinvestment
Corporation (Humphreys, and EVP, John Blaisdell), WNative
Hawaiian Chanber of Commerce, (AVP, T.J. Sheldon), Nanakuli
Neighborhood Housing Services (Branch Mgr., John Monis), and
Filipino Chamber of Commerce, (VP and Branch Mgr., Ernesto
Bautista).

Through its Advisory Board of Directors, Bank of America
Hawaii gains significant insight into the credit needs and
‘market forces that affect the pecple of Hawaii. For example,
Tom Leppert as CEO of Oceanic Properties is head of one of the
largest land developers in the state. Honolulu Councilwoman
Donna Mercado Kim, of Korean and Filipino ancestry, has close
ties to the Filipino community and is chair of the counting
zoning committee. Momi Cazimero and Myron Thompson are of
Hawaiian ancestry and leaders in business and community
gervice organizations. Patricia Saiki, dis the former
Administrator of the U.S. Small Business Administration.

CRA jssues are discugsed at every Advisory Board meeting and
are transmitted to the FSB Board through the Hawaii Division
CEQ, Richard Humphreys. :

Bank of BAmerica Hawaii has an aggressive marketing program
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for CRA programs and products. See Attachment "S" for 1984
CRA Marketing Plan, Attachment T for exaniples of 1994 CRA
print advertiging and expenditures, and Attachment U for
selected marketing call reports by our loan officers.

-As a manber of the Agset Llablllty Committee and the

Regid=ntial Asset Product Team, the CRA Officer for Hawaii

‘ig gn.ven access and a formal voice with senior management to
highlight CRA issues on a weekly basis. Information gathered'

from HMDA as well as from productlcn re.port:s from line uru.ts
are utilized during these meetings to prlce, modify

- products, and geénerate marketing strategles mcorpomt:mg
‘the needs of CRA programs

The CRA Officer for Hawaii is in weekly contact with the CRA
Officer for FSB. 2Annual internral assessments of the Hawaii
division’s CRA program are made by the FSB CRL Officer.
Assessmeiits ( “Self-_Evalua.tionS“) ‘have been conducted in 1992,
1993, and 1994. Writtem quarterly reports are submitted to the
CRA Officer for FSB as part of BAC's collection of CRA
information from its entire systen.

(b) Indicate individuals involved in the CRA process who
reside in Hawaii.

All senior managers and vice-presidents hawve a CRA
compohnent to their performance evaluation criteria.
Richard Humphreys, the Hawaii Division CEO and Chalirman,
takes a leadership role. But every single member of the
Senior Management team plays an important role in shaping
CRA policy. Officers in the areas of consumer ‘and
residential lernding, marketing, credit, and retaii
banking are especieslly important in the process of
delivering our CRA programs. The contributions of human
resources and facilities units that must be consulted on
many phases of CRA, faclusive of locking at issues such
as the diversity of our work force and the accessibility
of cur branches and ATMs to the public a2t large also -play
-a major part. Those worklng in finance are crucial in
analyzing Bank of America Hawaii’s capac:.ty to accomplish
levals of lending. Furthemore, commnication from our
customer complaints unit is important to assess m':oblems
with products or services which relate to ‘various
ascertainment requirements under CRA. The involvement of

4081548
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branch managers, . loan officers and tellers in our -

branches who must implement the lending and financial

' service components of our CRA effort are also

significant. If one must single out individuals, they

would include Messrs. Richard Humphreys, Chuck Sted,
James Patterscn, Charies Soon, Michael TLiu, and
Manny Nova. : :

FSB’s CRA public disclosure states that Hawaii has a
" second review process for minority and low and moderate
- income applicants. Describe the current second review
" . process including the types of loang to which it 1is -
applicable, and the types of applicants to which it ia
-applicable. .  If this process is different than the second
review process throughout the rest of BAC, state how.

Currently all residential mortgage applications that are
denied, inclusive of low- and moderate-income applicants,
‘receive a second review. The second review is conducted
by the Senior Vice President for Residential Lending,
James Patterscn. For consumer loans, all loans denied for
other than credit history or debt/income reasons are
reviewed by the Senior Vice President for Consumer
Lending, - Charles Soon. Credit history and amount of
debt/income are assessed according to a credit scoring.
gystem applied equally to all applications. However,
this still leaves a number of other areas for potential
review, such. as employment zrecord and residency
questions. : '

Provide a copy of the public disciosure portion of the
most recent CRA performance evaluation £or Bank of
America Texas, N.A. Also provide copies of responsges to
recent complaints of discrimination at Bank of America
Texas, N.A. concerning the down-sizing of its small
business department. '

Please see Attachment V for a copy of the public
disclosure portion of the most recent CRA performance
evaluation for Bank of America Texas, N.A. Please see
Attachment W for copies of the correspondence relating to
the down-sizing of its small business department.

With regard to the complaint of Jesus Davila, provide a
copy of any response given or a description of what
~action will be taken. -
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We received a copy of the complaint filed by Mr. Davila
by facsimile transmission from the Federal Reserve Bank
of San Prancisco on Thursday, May 12, 1994. We are
currently investigating the facts surrounding the

- complaint, and we will provide to you a copy of our
regponse upon completion of our investigation. :

Confidential treatment is redquested for Attachments B, C,
D, B, I, J, K, R, S, and U. These attachments contain
confidential business plans or customer information of FSB not
generally available to the public and are protected from
disclosure under Exemption 4 of the Freedom of Information
Act, 5 U.S8.C. 552 (b) (4) . .If disclosed, this information would
permit FSB‘s and BAC’s competitors to learn details of FSB’s
and BAC’s business plans, while FSB and BAC would not have
access to similar information about their competitors.
Accordingly, we have included for the public comment file a
copy of the application with these exhibits omitted.

, Pursuant to your request, we have forwarded copies of the
non-confidential portions of this response via express
delivery to Mr. Jesus Davila, Mr. Ralph Garcia, Mr. Miquel
Denoso, and Messrs. Anthony, Mare, and Ian Hedges. '

If you require anmy further information, please let me
kniow. '

‘Sincerely yours,

Patrick S. Antrim.
Senior Counsel

Jesus Davila
Ralph Garcia
Miguel BDenoso
Anthony Hodges
Marc Hodges
Tan Hodges
Bdwin Chow
Dianne Koonjy
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For Immediate Release:
CONTACTS
BankAmerica Corporation: " Scott Scredon (404) 607-5225
Na Po'e Kokua: Ian Chan Hodges (808) 572-8348

Native Hawaiian Group Announces Pledge of Major Assistance from
Bank of America in Establishing a Native Hawaiian Owned Bank

MAUIL HAWAII, October 30, 1998 - Na Po'e Kokua, a Native Hawaiian community
development organization, today announced that it has received a pledge from the new Bank of
America Corporation to provide significant financial and in-kind assistance to aid Na Po'e Kokua
in its efforts to establish a native Hawaiian controlled community development financial institution.

Community Development Financial Institutions (CDFIs) are private-sector, financial intermediaries
with community development as their primary mission. They find ways to make loans and
investments that conventional financial institutions would consider unbankable, and they link
fmancing to other developmental activities.

Kehaulani Filimoe’atu, president of Na Po'e Kokua, applauded Bank of America’s pledge to
support the establishment of a Native Hawaiian bank. “We are very pleased that less than a month
after completing its merger with NationsBank, the new Bank of America is announcing its
intentions to partner with us in creating the first native Hawaiian controlled financial institution in
Hawaii’s history. As our Hawaiian people pursue greater self-determination, a Hawaiian
controlled bank will be a valuable community resource. Economic self-sufficiency has always
gone hand-in-hand with true political sovereignty.”

Catherine P. Bessant, who was named president for the Bank of America Community

Development Banking Group on Monday, said that support of Na Po' e Kokua’s native Hawaiian

CDHI effort illustrates the new Bank of America’s commitment to building on the experience and

demonstrated results of its two predecessor banks to ensure that Bank of America is the leader in
- community development throughout the United States.

In August Bessant traveled to Hawaii to meet with Hawaii Governor Ben Cayetano, Kali Watson,
the Chairman of the Department of Hawaiian Home Lands and Na Po"e Kokua to discuss the
establishment of a Native Hawaiian CDFI. Accompanying Bessant were bank executives Doug
Woodruff, Jim Wagele and James Feild. In a tour led by Na Po’e Kokua, the bankers got a first-
hand look at the need for banking services on Hawaiian Home Lands.

“Four years ago, Bank of America developed a program to provide mortgage loans to native
Hawaiians on Hawaiian Home Lands. Today, we are not only planning to step-up this
commitment to native Hawaiians, we also plan to augment it by supporting the grass-roots efforts
of Na Po'e Kokua in establishing a Native Hawaiian CDFI,” said Bessant.

Ian Chan Hodges, a Hawaii-based community rainmaker, led the discussions with Bank of
America that resulted in the bank’s agreement to assist in the establishment of the Hawaiian CDEL
“T've had contentious relations with bankers in the past,” said Chan Hodges. “But working with
Cathy Bessant and her staff has been both a pleasure and quite productive. When Cathy came to
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Hawaii in August she recognized that there was both a real need and a viable market for a
community development bank with a native Hawaiian focus. Since then Bank of America has
committed the resources necessary to assist Na Po’e Kokua in making the dream of a Native
Hawaiian CDFI become a reality. The new Bank of America has further demonstrated its
commitment to this process by assigning a senior officer, Jim Wagele, to oversee native Hawaiian
initiatives — including the effort to establish a Native Hawaiian CDFI,” added Chan Hodges

The Native Hawaiian CDFI Initiative has emerged in response to the credit and related assistance
needs of one of the state of Hawaii’s most economically distressed groups — the native
Hawaiians. Despite the significant resources held in trust for them, native Hawaiians are one of
the most economically disadvantaged groups in the United States. The primary problem for native
Hawaiians is not that there is a lack of resources, but that institutional barriers exist that make it
difficult to access these resources.

The native population of Hawaii is the beneficiary of a number of land and capital trusts. The total
combined assets of these trusts amount to billions of dollars in cash and securities and hundreds of
thousands of acres in Hawaii. Although the assets held in trust for Native Hawaiians are quite
substantial, many native Hawaiians have been unable to access these resources in an equitable and
effective manner. There is now growing acknowledgement that the establishment of a private
sector financial intermediary with a Hawaiian trust focus could greatly increase the beneficial
impact of these resources.

According to a recent study commissioned by the Department of Housing and Urban Development
and conducted by the Urban Institute, native Hawaiians face some of the worst housing conditions
in the United States. By almost every measure, native Hawaiians have more housing-related
difficulties than any other group in the U.S., including American Indians and Alaska natives.

Among the findings of the study:

eNearly half of native Hawaiian households - and 67 percent of those on the waiting list for Hawaiian Home lands -
experience housing problems related to affordability, overcrowding or structural inadequacy. That compares with 44
percent of American Indians and Alaska Natives living on tribal lands and 27 percent of all U.S. households.

eIn 1992 in the state of Hawaii, 49 percent of Hawaiian Home Lands applicants lived in overcrowded conditions
compared with 37 percent of all native Hawaiian households and 21 percent of non-native Hawaiian households.

*The rate of homelessness among Hawaiians, at 12.2 "households" per 1,000, is double that of non-Hawaiians in
Hawaii.

A situation that exacerbates these problems is that native Hawaiians as a group cannot qualify for
funding under most of the housing and infrastructure programs administered by HUD. Hawaiians
have been unable to qualify because, unlike American Indians and Alaska natives, they lack a trust
relationship with the federal government.

A crucial purpose of the Hawaiian CDFI will be to work at creating new economic opportunities
for the organizations, businesses and individuals that are part of the Hawaiian community. This
will be achieved by leveraging the resources of the Hawaiian trusts with private sector capital to
create customized financial products, while maintaining institutional flexibility and utilizing
localized expertise.

As a community development financial institution, the Native Hawaiian CDFI would combine the
entrepreneurial spirit and businesslike practices of the private sector with a public commitment to
maximizing the positive effect of the various native Hawaiian trusts on the community. CDFIs can
be credit unions, banks, community development loan funds, microenteprise lenders and venture
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January 10, 20013
BY TELECOPY & REGULARE MAIL

Na Kupuna o Mam

céo Mr, Pu'uhonea D, Kanahele
Chief Executive Officer

Aloha First

P.C) Box 7

Wanmanabo, Hawaii 967935

[Dear Bumpy:

[ enjoyed 1alking with you yesterday aboul the needs of native Hawanians and the concems of Na
Kupuna o Mau.

The original commitment of $150 million was made to the Department of Hawaiian Home Lands
in 1994 when BankAmerica Corporation maintained more than 30 retail branches in Hawaii and
the company expectled the substantial release of Hawailian Home Lands for development.
Unfortunately, the release of propenty occurred al a slower pace than expected. In addition, the
company’s ability to meet its commitment on a timely basis was furither impeded by the 1997
sale of the Hawaii branch network to a third party. The successor company, Bank of America
Corporation, no longer maintains any branches, retail mongage offices, or SBA loan ofTices in
Hawaii.

Despite these setbacks, Bank of America has striven to stand by the commitment and to meet the
needs of Hawanans, Through December 31, 2002, Bank of Amenica has committed o over 349
million in interim construction Anancing, originated nearly S30 million in Hula Mag and FHA
247 loans, in addition o completing 539 million in construction financing on Native Hawaiian
Homelands and issuing $39.7 million in grants, investments, or loans to community development
lnancial inshiutions or for community development or affordable housing purposes. These
numbers include our assistance with the stant up of a Native Hawanan CDFI, Hawaiian
Community Assets. Through this recent alliance with HCA, Bank of America has financed 51 8
mullon in mortgage loans to native Hawaiians. Bank of America strives o meet the credit needs
of all Hawanans; for example, since 1994 Bank of America has oniginated more than $286
million in loans 1o low- and moderate-income borrowers in Hawaii as well as $63.7 million in
govemment guaranieed business loans - regardless of ethnicity. 1 am proud of Bank of
Amenca’s progress since mid 1998, when only $3 million in qualilying loans had been
ongimnated.

US A
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Bank of America continues to scek out appropriate and financially sound transactions that will
help to achieve 11s commitment. In that regard, we welcome the opportunity to discuss any
specific suggestions or opportunitics you may have. 1 look forward o finding solutions that will
help us achieve our commitment and will improve opportunities for native Hawaiians. In the
meantime, if you have a questions or comments, please call me at 314.466.5170.

Aloha,

Doug Woodwd T
President. Community Development Banking
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* BankofAmerica, ...
-
-Douglas B. Woodriff ‘Bank of Americs
‘President . MD1-300-13.23
Community Develepment Janking . Sg}fi ﬂi:;‘k;l‘ g 6!;&!.01 ) 5 .
% P 4 0
December 15, 2003
vél 314,466,5170

Fax 3.'1~£t.‘66§.1919.

M. Micah A. Kane, Chairman l
Hawaiian Homes Comrnigsion.

P.0.Box 1879

1099 Alakea Btreet, Suite:2000

Honoluly, Havali 06805-1879

Dear Micah:
“omspitment in Support of Native Hawaitiri Honsing

It wag-a pleasure:meefing with you, Ben Hendarson, and Kaulina Park in: Honololu. Aswe
discuséed, thie purpase[s] of serding this letterto you are; (1) fo confinm that Bank of America will
fulfill jts- CRAwreIated lending commitmient referred fo-in the Order issued by the Board of°
Goyemors of the Pederal Reserve Board; effective May 31, 1994, in connection with Bank of

.‘ Ameriea's request for-approval to acqiire Liberty Bank, Honoluly, Hawadi, as well as in subsequent
: comrespondsnoe, and (2) o set forth an action pian to facilitate the fulfillmenit of this commiitment.

Fram Bauk of America’s -perspective, it has provided over $121 millfon in firarcing
commimients, technical assistaiice, and grants in snpport of affordable: housmg benefiting native
Hawailans from the time of its Dngmal comumibnent in 1994 up to December 31, 2002. awe\rer,
this letter will serve to'confirm that Bank of America has: agreed ‘thiat ouily $69,391,673 will be
counted towards the $150 million cormmitment as set out in the June 27, 2003 letter from Ben,
‘Henderson, thereby leaying $80,608,327 ds° the ontstanding amount of the commitment to be

fulfilled (“Lending Commitment”).

T wiould like to hereby affirm BoA’s intent to continue ta finanoe, support and promote safe
‘and affordable honsing fornative Hawanans, and further afficn that Bank of Americawill fulfill -
‘the Lending Comuiitment. Bank of America agrees that iis efforts to Tulfill the Lending
Commitment will riot be adversely.affected or impaired if the proposed merger between. Band of
America:and FleetBoston Financial Corporation (! FléetBoston") s consurmated, Faxthermore,
‘Bank of America has iic objcctmn in having the Federal Regerve Board inchide the Lending
'Commxtmemt as ontlined in this letter to any order approving the proposed merger between Bank of

Amen ta and FlestBoston .

As you know, I believe fhat on a going-forward basis, fulfithment of the Lending
Cominftment can best be. ascnmphshed by-waiking closely with youdnd your department, T am
, therefore: pleased that both DHRL and Batik of Aterica agree that fillfillment of the Lending
. Comtnitment will: Teruire o stering 2 direct working relatmnship between the entities, Thus, we

USA
QRO

,‘.qd':‘;;'c
[ R T
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have mutually agieed 1o take the following stéps:

L. Wewill assign a Senior Client Manager who will act a8 Bank of America's primary
contact point for DHEL as well a resouzee in the assessment-of business opportunities by DFHL.
A new contact pojrit will be designated by Bink of America or its sticcessor should the assipned

-Senior Client Manager be affécted’by the pioposed mexger between Bank of América aid

FleetBoston. ) .
) DEHE will designate staff persohnel fo gerve as its primary contact pomt for Bank

of A:men.ca “The staff personnel will be knowledgeible as regards DHHL’s proposed initiatives,
iricluding, but not limited to, matters refating (o' project financing requirements, and residential

mortgage lending: requirements.

3. Oux Senior Client Manager-and the DHIHL's staff personne] will éngsge in
diseussions on-as fiequent a basis as possible to facilitate Bank of Americe’s fulfillment of the
Lending Commitment. These disoussions shall include but not be imited fo: (i) identifying,
disoussing, and explosing neiw opporturiities to fcilitate Bank of Ainetica’s falfillment of the
,Lendmg Commitment, and (i) the implementation. of or thie: statiis. of pending profects i which (e

- bank is & participant. In addition, Bank of America specifically-agrees that it shall engagein
discussions on'and explore altémative measures that DHHL may propose to facilitate the ability of
Bank of America to fulfill the Leénding Commitment, such a3 implementing terms aad conditions

on lending opportumtes which are-advantagedus fo DML, or other mieasures to accelerate the

bank's fulfillment of fhe Lending Cornmijtment,

. As forther assurance to DHEY; Bank of America shalt give favorable censideration to-any
reagenable and appropriate financing opportunity which could facilitate its fulfiliment of the
Lending Commitment, In this regard, 10 jmmediately move forward, within three (3) weeks after
this leter has been sent.ip you, I will contact yow te schedule a, rmeeting to.discuss possibie
* financing- opporfumuas in support of native Hawaiian housing; related performance bepchmarks,

elie.,

Finally; frotn fime td time, Bank of America will continue t6 work with ofhernative,
Havraiian organizations wheré mutially beneficial apportunities arise, However, since it is DEFL
who plays the vital and.catalytic role.in the creation of housing opportunities for native Hawaiiais,

please niote that Bank:of America’s primary communication and dialogue ox the fulfillment of the
Lending Commitment will be with DEEL.

Again, thank you for mesting with us in helping to move the parties forward.

President, &Jommuﬁxty Dcvelopmmt Banking

® cor Tim Lui-Kwan, Bd.

MAR BL 2804 12106 704 368 7343 FABE. 96
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A, Linwood Gill, I Via welefagsinile to 804«»697»4021.
Vice Pregident -' Hard-ropy to follow.

Fedetal Reserve Bink of Richmond

701 Eagt Byzd Stieet.

Richmiord, Virginia 232614528

Re: 3150 Million Commivnenrin Support of Native Hawaiigd Housing -

: ’ Dear My, Gifl::

The Hdwailan Homeis Commisaion { *Commission”) requests your considération of rhe
domiitents befow in conuection with the proposed mierger of FleetBoston Fiopneial Corporation
with and it Bapk of Ametica Corpmauon {“BoA"™y witki Bm being e surviving
corporarion.  The Commission, is requesting that any order approving, the raergey include 2
specifi¢ directive to Bok mmplerely ulfill the-§150 niillion lending cotamitment first
eutablished in 1994, and to comply with cerraint steps articilared i this lexrer,

‘Backgronnd on the Cormmissjoii.
‘The whission of the Commissiop is 10 manage thé Hawaiian Home Laods st

effectively, and to develop and, deliver Jands 1o native Flawaliany, The trust is noigite in pact,
brcayse jt was established by Congress pursnan: to the Hawaiian Hores Compission At,

1820, 42 Star. 108 (uly 5, 1921).!

! A carrently $tated, the. perpose of :iwi-fwaii&h Hemes E}nmmis'siqn.éct sy follows:.

(a) The Congiess of the United-Statex and the-Stfie. of Bawail dedlarethacthe policy of
thls Act izt enable native Hawaiians 1o feum i thelr landsin ofder to filly support sclf-
suttieloncy for nadve Hawaitans and tie self-delsrmination of native Hawsiians in the
dminstratlon of this-are, mnd the pretérvition of the values, tadiftcis, and culturs Ofnaﬂva

Hawaiinns,
. (b} The principal pirposes of this. Acc includs bur are nor mited 1o;

)
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The policies and initiativés of the Comunission are impleiented by the Départment of
Hawaiiai Home Lands ("DHHL"). “The DHHL also provides administrative and operatbn]
Support to the Commission,

The undezgigned chalrmax of the Commission serves as the director of the Department
of Hawaiian Home Landg (“DHHL”), and i5'in chacge of the day-to-day adminisrration and
operarion of the DHEL.

Briel History of the $150 Million Lending Commitinent.
In 1994, BoA sought regulstory approval to acquire Liberty Bank, Honolult, Hawail,

"The ardcr issned by tie Board of Governors of'the Pcdexzd, Reserve Board (“FRB") appravmg
the acquisition; effective May 31,1994, rafarenced the-$150. million lending commitment as

follows:

£} "Esmablishing a pecmaneny, lond base farma heneflt And iise of natiye I!nwmmm‘ upon
which they may live, farm, canch, and atherelss engnpe i comumarcial of industdal
N .or any-olher acivides ds duthorized tn Uils Aot
. (2 Placiag pative Hawailans on the lands: st aside wuder thin Act in'» progupt ind
cificienr manger aid asstring long-term tenaney 1o bemaBiciaries of this Actand their

Sodspsors;
Prwyenring alieriation of the feé title to the Iands et aside under this Act g0 thaphese

lands will always be held in st for contlnued vse by notive: Hawaiinng in
‘petpominy
(4) Providing adequite aimount of warer and. supporking infaswuctirs, so that
honiestedd lands will always bé usable and accossible; and
{5} Providing fhanctal sﬁppm and teclinieu] assistanci to natve Hawaiian bensficharies
of thiv Act sa dhar by pursuing strategics 16-enhancs ecancrmic selfsufflcléncy and .
promote ‘community-hised developmsnt, the teaditions, cufiurs and:quilicy of tifeof
narive Hawallans shall be fortyer selPsussaining,

(<) nrecognition of the Sulemu trust orexied by: this Act, and the historicnl goverampns o
goverement relstionship botween the United Siares and Kingdom, of Haswail, the United Siates and
the:State of Hawaii hierehy acknowledgs the trust established vnder this Actand alfirmtheir,
Aduciury dury ro faighfully ddminlster thie provisioms of this Act.on behelfof e narive Hitwaifun

benefieingies of'the Act

(8} Nothing | i this A<z shall be constaed tos
(1} Affoct the rights of the descendanis of the {ndipmnous citizehs of the Kingdom of

Hawall to seak redress of tuy wroppful netivitlas zssoélated with the overzhrnw of
the Kingdom of Havaii; ox

{2) Alwr tyobligations of the United States and the Swte of Hawail to cacey aur diefr
pliblie cirse responsibilides under scetion S of the, Acbmssmn Achio prtive
Eawniints nad othicr descendams of she indigenous-citizens.of the Kingdom of

Euwuii,

(33
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4 q-.u

Bank of Amerien FSB yecently annaunced & comiprehendive program to
enhance sefvice to the native Hawsiian axid Fmpmo eormunities. The.

program includes & four-year commitmiertt 1 provide $150 million io
residendal morteage loars for native Hawaiians seeking honsing on
Deparmmient of Hawaiian Home Lands (sic). (Emphasis added.)

: This $150 miflion lending cormtirment {*} andiftg Commitment™) played a significant
xole In favilitavitg the favorable consideration of the acquisition of Liberty Bank: v

As discusséd i this order, BankAmericy plins to increase its CRA-related
lending in Hawait. The Board beliovés thar thise plans, when viewed iy
the convexr. of the oufstanding or safisfactory performance ranmgs for-
BaskAmerica'ssubsidtary banks, support approval; af this applxcanon.

Oxder at pp: 2122,

During the period after May 31, 1594 unfil 1997, efforts: were.expehdad by BoA and
DHEY, 16 realize the Falt porential of the Lendmg Coumpmitcent. ‘Withedr yapeating all the
efforss, and rebourring the firw and swares, suifice it to say that the filfiliment of the Lending
Commirment fell shart of the expectmuﬁs of hotts DHHY. and BoA.

. As aresd; to facilitate its ﬁxlﬁlhnem BoA apd DHHL agreed to a modification of the
Lending Commitnent ro:sllow other infatives basidés fesideriial morigags loans to bé
gounred towards the $150 miltion awosir.: Thege iniratives iushided mstrers such as the
‘provision of constrnetion Joans ro DHEE af below yuarket tesms, sponsu:shap of and aysistance
To DEHL in conneerion with secucing housing grants, and fastermg The pam::q:aaon -of persofis

in Bod's Leadership Academy

Despire the: addition of these inirarives; the Lemimg Commditment was viot tomplerely
Julfilled within the four-year pediod., “The Lending Committuénr did not dypire 15 a resuit,
Rarher, the Lepding Commiunent vas renewed in. conneérion with the effait of NaticnsBank
Coxporation to xierge with BankArherjca Corpardgon. Infhe order approving the merger,
effective Angust 17, 1998, the FRE-specifically noted that New BankAwmerica would Hono all

pnstanding: CRA commitmenrs, includfng the 3150 mmillicn commitment:

NationsBank §l¢a hag stated thar New Bankamerics would honior all of the
outstanding CRA, comminnents thar NafionsBank and BarkAmerica have
with'states and conmmonity groups, inelnding BankAmerica's commimmant
10 provide $40. millior i aphal charivable confributions and ro provids

$150 xnillion fu louns in Hawail. (Emphasis added.}

NarjansBank Ordey atp. 62,

PN AT Y SR b AAAT ARl ANW appemd g v

FG4 388 7343 PAGE. B2
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Ta date; despite the passage:of almost 10 years sines the Lending Commitment was
firse estabhshed, BoA has fulfilied legs.than 50% of the commitment, leaving just.over $80

wiillion yémaining nafslfilted. >

. Relfef Requested. '
A bank"s fulfillment of & CRA Jending commitment should not be lighty sef aside, nor

sheuld disregard or even avoidance of such 4 commitment by a hank be condoned.”

. Givén the lengthy passage of tnm: since the Lending: Commitment was ongmally
established, and the level of nomperfamance o, the coifwaitment th dare, the Eommission
requests that'any order dpproving the proposed merger include:a specific directive 10 BoA 1o

corplerely fulfill the $150 million lending.

The. Commiisgion believes that-on g going-forward basis, fulfillment of the Lepding
Cormitruent will best be sccomplished by establishivg = divect Working rclamnsmp berween
DHHL and BoA. Accordingly, the Commission furthet T8quests that any prdes approving tié
proposed merger inciude a specific dirsctive to BoA to comply with the foltowing steps:

i BoA shall assign a-Senior Chient Manager who will #cr as ks prmlary
. . ‘contacx point for DHHEL as well # resowyee in the agiessment of busineds oppormaities by
DHHL.
2, DHHL shall designate staff personnel fo secve as.its primary conract poiar

“

* Minmsciing betwéen DHELL. and BoA held onNovember €, 003, Boa, apreed thay agly- 3569.391\573
will:be countad tovwards the 150 million commirment, dheraby. !eavmg $B0,608,327 as the ctstanding

amoumt of the commitmagt to-be fulfilfed,

? InJua 1994 arder appmvmg the dequisidon of Liverly Bagk by BoA, the FRE apprited BoA nfits sxpectsilon that
Boa will mﬂy mplr:mam itz CRA Inliatives:

The Boord gxpucrs Bagk of American ¥51 w fully implement lis CRA inlifatives and w
ciimnus 1’ )mprcwe s CRA perfermanee; including its heusc»-mianng Lending, in all ofits
delineated soremunities, snd (6 kdress the istues raisad by the OTS o fts mostresont CRA
pexformance examination.. The Board will contiiue to mopiior mplemeénation by Barik ot
Amesfca FSR of an effective GRA program i Hawail, and will ke thit review inle accopal in
Fagure ypplicatans toestblish a depository facility, In this repsrd, the Bodrd fequirds as.a
condifisn of ili seidon in this.case, thay BankAraetica sibudt va the Fedaral Reserva Bank of San
Praaefece capies of sy reports dtbmiteed rs the QTS In-Gonnerdon With Brok of America F9RE’s
CRA performance, including the vesulis of its tending pragrans e indtintives and ifs-prograssin
incicasing the levels ofiirs lendmg 10 Jow- and fmodats-incomeand minoniy individizmls and

communme.s.

. Oxderarpp, 22.23.

<

.
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for BoA. The stif personnel will he kiowledgeahle as regards DHHL’s proposed initiatives,
including but not Limired to maiters ralating to poject finanding requirerents, and regidential

mortg:aga lending requzremams

3.  BoA's Semior-Client Menager and frie DHELs staff personnel shall
‘mgege in discussions on as frequent 4 basiz as possitile to fanilirate BaA’s fulfillment of the
Lending Cormpmitment. These discussions shall isghide hut not be lirited to:-

()  Idensifying, discussing, 3nd exploring new opporiuiities 1o facilitate BoA's.
fzﬂﬁllnmnt of the Lendinig’ Copdmitinent;.

(i}  Fmplementadion of or the stanss of pendibg projests in which BoA is a participant;
(iity. Exploration aof nltematlve rusagures. that DHEL may. ‘propose to facilitate zbe abifity

of BoA 1o.fulfill the Lending Cominitoaent, such 29 implemenring terms-and
cs.uadnmns or lending opporunitics wWhich are-advantageons.to DHHL, of avin

-measyres to aceeferate BnA's fulfillment of the Lending Commirment,

‘ : 4, BoA shall give favorable consideration o apy reasonable and appropriate

. financing oppormmity to facilitite its falfiltment of the Lending Commitmens. In this regard,
to. ibmediately misve forwdrd, HoA. shall contacy PHHL to schedule a meesing to discugs
possible financing opportudities in support.of natve Hawaitan housing, related performance

bcnchmarks and other appropriste matrers,

“Thank you i advance for, your favorable corisideravion. of this letter. Should you hive
any questions, please do not hegitate 1o contict me ‘imriediately.

Very truly yours,

VA1) 4

Micalt Kane, Chpjrmar.
Hawaiizn Homes Commission

. . v mpdes Aty MAe  wiral ) a WA fokles Sdn 2ANA Smbesh | AT o
MAR 61 2894 12:86 @4 388 7343 PRBE. 11
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LI'IDA LINGLE MICAK A. KaNE
m m.w iawa nthngmm
AN HENOERSON
: GEMTY T M CHalhMas
STATE OF HAWAIT KAULANA B PARK.
DEPARTMENT OF HAWADAN HOME LANDS
RO BOX (879
AoNoOLULU, HAWAIT 94503
Decerber 23, 2003
A. Linwoed Gill, IT Via relefacsimile 1o 804-697-4021;
Vice President Hard-copy to follow,
Federal Reserve Bank of Richmand :
701 East Byrd Streer

Richrond, Virginia 23261-4528

Deay Mr. Gill:

On December 15, 2003, the Hewaiisn Homes Cornmission (“Commission™)} submitted
comments on the proposed merger of FlectBoston Financial Corporation with and into Bank of
America Corporation (“BaA’™). The Commission specifical)y requested, among other matters,
that any order approving the proposed merger include 3 gpecific dirscdve to BoA w comply with
the steps set forth in the cormments. As noted in tw comments, the steps are intended to establish
a direct working relationship between the Department of Hawatian Home Lands (“DHHEL™) and
BoA to foster the fulfillment of a $150 million lending comminment made by BoA. This
commitment was first referenced in a 1994 order issued by the Board of Governors of the
Federal Reserve Board approving BeA's Bcquisition of Liberty Bank, Honolulu, Hawaii. A copy
of the Comemission’s commenis is attached for your convenience.

The Commission is pleased to inform you that BoA has issued the atiached letter dated
December 15, 2003 in which it expresses its agreement to comply with certain stcps thar are
virtually identical to the suzps set forth in the comracms. Additionsily, the letter provides in part
s follows:

“Furthenmore, BoA has no objection in having the Federal Reserve
Board include the Lending Cominitmenr as ontlined in this letter to
gny order approving the proposed merger between BoA and
FleztBoston.”
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Accordingly, any order approving the praposed merger betwe=n BoA and FleetBoston
should include a specific directive to BoA to completely fulfill the $150 million lending
commitment first established in 1994, and to comply with the agreement articulated in BoA's
letter.

Thank you in advance for your favorable consideration of this letter. Should you have
any questions, please do noc hesitate 1o contact the nndersigned immediately,

Mzahslo and aloha,

Nl Y

- Miceh A, Kane, Chairman
Hawegiian Hemes Comrnigsion

Auaschments (2)
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Bankof America. .

2

James W. Feild (R o ra Rank of America
‘. N . [
S TR PR TX1-492-18-03
Seniar Vlo.:e President ) ! BO]i Mgain Street, 18th Floor
Community Development Banking Dallas, TX 75202

Tel 214.209,0362
Fax  214.209.3840

March 16, 2007

Mr. Ben Henderson

State of Hawaii

Department of Hawaiian Homelands
1099 Alakea Street, Suite 2000
Honolulu, Hawaii 96805-1879

Dear Ben:

As you are aware, Bank of America has worked diligently for more than 13 years to achicve our
goal of lending or investing $150,000,000 to help native Hawaiian families reach their dream of
home ownership on native soil, We are proud to report that we have surpassed our goal with the
help of the Department of Hawaiian Homclands and many individuals and organizations
involved in native Hawaiian issues. The attached report summarizes the loans, grants and
investments that make up our $151,720,630 in production (o date. Please review the attached
report and indicate your agreement or contact me with any questions.

It has been a pleasure working with you and your staff. As we discussed earlier this year, Bank
of America has also developed client relationships with developers that intend to build more
homes on trust lands for native Hawaiian families. Even though we have met our formal goals,
we hope to continue to scrve these clients. T hope our efforts to serve our clients also help the
Department of Hawaiian Homelands achieve your goals.

Sincerely,

=) e =y
] am?‘( Feild
Se}mi r Vice President
¢¢: Micah Kane

Ximena Delgado
Ron Salgado

USA

MODJ;M

US Qlymplc Teams Wetpehid Paper

te2'd 3G IEAENA 0L 95tHE985363 377D 3 W04 TE:aT TTE2-62-40k
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Bankof America

o
PHILLIP A. WERTZ e

Assistant General Counsel
Legal Department

July 16, 2007

VIA OVERNIGHT MAIL

Mr. A. Linwood Gill, IIT

Vice President

Federal Reserve Bank of Richmond
701 East Byrd Street

Richmond, Virginia 23261

Re: Application to Acquire ABN AMRO North America Holding Company
Dear Mr. Gill:

This letter responds to the comment letter submitted by the Hawaii Fair Lending Coalition (“HFLC?),
dated July 3, 2007. The HFLC letter was submitted in connection with the Application by Bank of
America Corporation, Charlotte, North Carolina (“Bank of America”) to the Board of Governors of
the Federal Reserve System (the “Board”) for prior approval to acquire ABN AMRO North America
Holding Company (“ABN AMRO NA”).

The HFLC has raised questions about Bank of America’s performance under a 1993 commitment to
provide $150 million in support for lending on Hawaiian home lands. As of June of this year, Bank of
America has made loans exceeding $151 million and have satisfied all obligations relating to this
commitment. The Board has reviewed and considered this issue in several previous transactions
involving Bank of America. Bank of America believes that there are no material issues raised by this
letter that merit consideration of the application.

Accordingly, Bank of America requests that the Board proceed with swift approval of the Application.

Sincerely,

ety o,

Phillip A. Wertz
Assistant General Counsel

cc: See attached distribution list

Tel: 704.386.6834 Fax: 704.602.5785
phillip.wertz@baukotamerica.com
Bank of America, NC1-002-29-01
101 S, Tryon Street, Charlotte, NC 28255
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Distribution:

Mr. Ian Hodges

Hawaii Fair Lending Coalition
Post Office Box 1211
Makawao, Hawaii 96768

Mr. Stephen A. Lybarger

Large Bank Licensing Lead Expert
Comptroller of the Currency

250 E Street, SW

Washington, DC 20219

US Department of Justice

Antitrust Division

Litigation II Section — Banking Unit
City Center Building, Suite 3000
1401 H Street, NW

Washington, DC 20530

Page 3 of 3

PagelD #: 154
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Amounts Towards $150 Million Hawaii Commitment -
Amount of § Applied to DHHL
Information from DHHL Provided Commitment**
Lai'opua/commitment letter $0 $10,527,500
Waiehou Kou H/Construction & TO $11,716 534 $11,716,534
Kopolei Rento to Own/Construction $10,607,639 $10,607,639
FHLB AHP Grants $1,600,000 $1,600,000
FHA 247 and Mula Mae Loans $31,600,000 $31,600,000
Technical Training Sponsorship __$40,000 $40,000
CDFi for HCA (3:1) Ratio $250,000 $750,000
Grants to HCA (4:1) Ratio $150,000 $600,000
IDA Grant to OHA $150,000 $150,000
HCA originated morigages $1,800,000 $1,800,000
[Total $57,914,173 $69,391,673
2004 Activity by Bank of America
Waiehu Kou Il Revolving Line of Credit $6,000,000 $6,000,000
Waiehu Kou Ill, AHP (closed in 2003) $404,955
HCA Originated Mortgages Year-end 2004 $7.177,350
MCA Warehouse Line of Cradit $200,000
HCA grants paid in 2003, (4:1) ratio $100,000 $400,000
Hawaii HomeOwnership Center, Paid 2003, (4:1) ratio $50,000 $200,000
Hawaii HomeQwnership Center, Mortgages to DHHI. families in 2003 $1,246,466
Hawaii Community Assets grants paid in 2004, (4:1) Ratio $75,000 $300,000
Total since 2003 and Year-end 2004 $6,225,000 $15,928,771
2004 Actuals/Revised numbers Actual Amount Difference
Waiehu Kou lil Revolving Line of Credit Actual Draw down $9,362,156 $3,362,156
HCA Qriginated mortgages 2004 (Revised amount) $7,343,013 $165,663
Difference $3,627,819
Revised Grand totaf for 2004 $19,456,590

Note: A Letter to Chairman Kane detailing the Bank's activity was sent/dated 1/7/05. We need to follow up to make sure that the revisions to the

numbers are included in the next communication,

2005 HCA Originated Mortgages

HCA Originated mortgages Jan-March 2005 $6,863,947

HCA Originated mortgages April-June 05 $4.721,377

HCA Originated morigages July-Septembar 2005 $4,285,901

HCA Qriginated morigages October-December 2005 $1,870,729

Other Fundings in 2005

Hawaii HomeQwnership Center, Paid 2005, (4:1) ratio $75,000 $300,000

HCA Paid 2008, (4:1) ratio $75,000 $300,000
‘2005 Activity $17,342,044

**On November 2003, DHHL and Bank representatives met and agreed that the Bank had made good on $69,391,673 towards the $150

Million Hawaii Commitment. Those totals are delineated above,

FrEtd J3ETIEAENN (0L 956955508

33770 d34: W04 TEal TTe2-62-401
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2006 Activity
Villages of Leiali $14,586,216.00
Villages of Leiali'l actual draw down $19,468,429 $4,882,213.00
Hawaii HomeQwnership Center, Paid 2008, (4:1) ratio $50,000 $200,000
HCA Paid 2006, (4:1) ratio $100,000 $400,000
HCA Originated mortgages Jan-March 2006 $1,633,456
HCA Originated mortgages April-June 2006 $2,329,567
HCA Originated mortgages July-December 2006 $7,800,000
Corrected # HCA Qriginated July-December 2006 {minus) -$2,094,023
HCA OQriginal Warehouse Line of Credit forgiven (4;1) ratio $250,000 $1,000,000
Waiehu Kou 4 Wailiuku, Hi (Dowling Co.) Revolving Line $10,500,000.00
| 2006 Activity $41,237,429

2007 Activity
HCA Grant Paid 2007, (4:1) ratio $25,000 $100,000
HCA Originated morigages Jan-March 2007 $1,728,268
HCA Originated mortgages April-June 2007 $2,464,626
2007 Activity $4,292 894
Grand Total Towards Goal| $151,720,630

101%

**On November 2003, DHHL and Bank representatives met and agreed that the Bank had made good on $69,391,673 towards the $150

Million Hawaii Commitment. Those totals are delineated above.

tet d 3G IEAENN 0L 95935863

Revised: 7/20/2007
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LINDA LINGLE MICAH A, KANE
* r:gv:;': 2&/«" LLAWADAN cﬂ“m:‘gﬂbﬂsslm
DEN HENDERSON
DEPUTY TO THE CHAIRMAN
STATE OF HAWALl KAULANA 1 P
DEPARTMENT OF HAWATIAN HOME LANDS
PO. BOX 1874

HONOLULY, RAWAII 96805
Qctober 3, 2007

Mr. James W. Feild

Senior Vice President
Community Development Banking
Bank of America

901 Main Street, 18th Floor
Dallasg, Texas 75202

Dear James:

I apoloqize for the delay in responding to you regarding
Banklof America's (BoA) commitment to provide $150,000,000 in
len@1ng or winvestment to help native Hawailian families fulfill
their goal of homeownership on Hawaiian home lands.

It has taken us time to review the revised summary report

you Provided dated July 20, 2007, The statement of BoA
contributions toward fulfillment of its commitment appear to be
in order. The Department of Home Lands (DHHL) igs therefore

pleased to formally acknowledge that the %150,000,000 commitment
has been met by Bank of America.

As you are aware, DHHL is continuing its efforts to provide
affordable housing for our native Hawaiian families. As we move
forward with our development program, we hope that BoA will
continue to pursue home financing and mortgage lending
opportunities on Hawaiian home lands.

Aloha and mahalo,

MJA“MN o
Ben Henderson, Deputy to the
Chaixman

tsT°d 3G IEAENA 0L 95tHE985363 377D 3 W04 TE:aT TTE2-62-40k
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Bankof America 7

Legal Department
October 1, 2012

VIA OVERNIGHT DELIVERY AND ELECTRONIC TRANSMISSION

Mr. David Reilly

Large Bank Licensing Lead Expert

Bank Organization and Structure, 7-13
Office of the Comptroller of the Currency
250 E Street, S.W.

Washington, D.C. 20219

Re:  Comments on Applications to Merge Bank of America Rhode Island, National
Association and Bank of America Oregon, National Association with and into Bank of
America, National Association

Dear Mr. Reilly:

This letter responds to the comment letter submitted by the Hawaii Fair Lending
Coalition, dated September 21, 2012. This letter was submitted in connection with the
application by Bank of America, National Association (“BANA”), Charlotte, North Carolina, to
the Office of the Comptroller of the Currency for prior approval to merge Bank of America
Rhode Island, National Association, Providence, Rhode Island, and Bank of America Oregon,
National Association, Portland, Oregon, with and into BANA.

The letter raised concerns about the performance of Bank of America Corporation,
BANA’s ultimate parent corporation, under its $150 million commitment to support lending on
Hawaiian home lands. I attach a copy of a letter from the State of Hawaii Department of
Hawaiian Home Lands, dated October 3, 2007. This letter serves as confirmation that Bank of
America Corporation has satisfied this commitment.

Please email me at radhi.thayu@bankofamerica.com or call me at 212-852-3172 if you
have any questions or require additional information.

Sincerely,

’ ! ‘:\_ b ¢ f, £‘\, 1 ._‘ : {‘ A ‘;."[_,‘/}l AN—
/ A
Radhi Thayu /

" 4

Assistant General Counsel
Enclosure

Bank of America, NY1-050-07-03
50 Rockefeller Plaza, New York, NY 10020

ORecycled Paper
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LiMba LINGLE MEUAH AL ANE

STATE OF HAWAD KR LA 1L, 18
DEPARIMENT OF HAWALTAN HOME LANDS
PO, BOX 1870
HONOLULU, HAWATL 95408

October 3, 2007

Mr . James #. I
Senior Vice Pre
Communi Ly Dev‘;ognent Barking
Bank oI America

G001 Main Street, 18th Floor
Dallas, Texas 75202

Dear James:

I apologize for the delay in responding to you regarding
Bank of America’s {(BoA} commitment to provide $1%0,000,00¢6 in
lending or investment to help native Hawaiian families £fuifill
their goal of homecwnership on Hawaiian home lands.

Tt has taken us time to review the revised summary report
vou provided dated July 20, 2007. The statement of Boa
concributions toward fulfillment of its commitment appear to be
in order. The Department of Home Lands (DHHL) is therefore
pleased to formally acknowledge that the $150,000,000 commitment
has been met by Bank of America.

As vou are aware, DHHL is continuing its efforts to provide
affordable housing for cur native Hawailan families. As we move
foarward with our development program, we hope that Boi will
continue Lo pursue nome financing and mortgage lending
opportunities on Hawalian home lands.

Alohe and mahalo,

Ben Henderson, eputy to the
Chairman
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APPENDIX 12
STATEMENT FROM BAC CATHERINE BESSANT DECEMBER 8§, 2014
On December 8, 2014 in a phone call between Na Po’e Kokua and BAC's Catherine
Bessant, who was BAC's chief of technology and operations at the time, that included Andrew
Plepler, Catherine Bessant - in response to a request from Na Po’e Kokua for documentation

backing up BAC's Revised 7/20/2007 summary report - stated:

"I don't think there's any way to recreate what backs it up."
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Brian Putler
Senior Vice President
State Government Relations, Western Region

May 18, 2018

The Honorable David Y. Ige
Governor, State of Hawaii
Executive Chambers

State Capitol

Honolulu, HI 96813

Dear Governor Ige,

| am writing on behalf of Bank of America to thank you for your letter of April 18, 2018,
addressed to Catherine Bessant, a copy of which is attached.

We appreciate your interest in this matter and assure you that the bank fulfilled—and
exceeded by many times—the $150 million lending and investment goal through our
community development loans and investments in Hawaii.

You may not be aware that on October 3, 2007, Ben Henderson at the Department of
Hawaiian Homelands sent a letter to the bank confirming our fulfillment of the goal. A copy
of that letter is attached. For reasons that are not clear, advocacy groups dispute the
authority of Mr. Henderson to issue that letter. Regardless of disagreements over Mr.
Henderson’s authority, we have reviewed our investments made in the state with
community groups multiple times over the years.

We have also stated to the community groups our willingness to engage in discussion about
other community development opportunities in Hawaii, but the groups have not been
interested in pursuing those initiatives with us.

916.326.3137 M 916.798.8688
brian.putler@bankofamerica.com

Bank of America, CA3-117-04-09
555 Capitol Mall, Suite 490, Sacramento, CA 95814-4503

Bankof America ">/
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The Honorable David Y. Ige
May 18, 2018
Page 2

Finally, we work closely with the Neighborhood Assistance Corporation of America (NACA)
on its home-buying programs. NACA does extensive counseling and underwriting to help
make homeownership accessible for low and moderate income customers, and we provide
the capital to fulfill NACA’s mortgages. NACA will begin another campaign in Honolulu June
14 leading up to a six-day mortgage origination event July 5 to 10. NACA’s program has
been successful in other communities and we trust it will be successful in Hawaii again too.

Sincerely,

Brian Putler

Attachments

cc: Catherine P. Bessant
Andrew D. Plepler

Bankof America "7/
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COUNTY COUNCIL
COUNTY OF MAUI
200 S. HIGH STREET

WAILUKU, MAUI, HAWAII 96793

www.MauiCounty.us

August 27, 2018

PagelD #: 169

Director of Council Services
Maria E. Zielinski

Catherine P. Bessant

Chief Operations and Technology Officer
Bank of America

100 North Tryon Street

Charlotte, NC 28255

Dear Ms. Bessant:

I am writing to you in regards of the April 18, 2018 letter from Governor
David Y. Ige of Hawai'l concerning the $150 million commitment to the Hawaiian
people on their homelands. The governor’s letter accurately describes the
situation and obligation of Bank of America’s pledge to the FHA loan program as
a condition for the acquisition of Honolulu based Liberty Bank dated 1994.

Many in our state are quite frustrated with the lack of effort and good faith
compliance Bank of America agreed to with the merger. Is there any plan in the
works to honor your bank’s commitment? Perhaps the time has come for a
public statement declaring that the loan funding will not happen and the
negotiations were just a smoke screen to win the approval from the Federal
Reserve. We in Hawai'i deserve some kind of explanation as to where this matter
stands. I am available to speak with anyone in your organization, since I have
quite a few questions. This subject has many, many individuals here waiting
and waiting and waiting. Please provide some kind of rational response.

In expectation,

ROBERT CARROLL

Councilmember, East Maui
RC.mhh. BOA 150.loan program
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Mr. Andrew Plepler

Global Environmental, Social and Governance Executive
Bank of America

100 North Tryon Street

Charlotte, NC 28255

September 14, 2018

Hon. Robert Carroll
Councilmember, East Maui
200 S. High Street

Wailuku, Maui, Hawaii 96793

Dear Councilmember Carroll,

I am in receipt of your letter dated August 27, 2018, addressed to Catherine Bessant, a copy of which is
attached.

Please know we have fulfilled the $150M commitment to the Hawaiian people through community
development loans, mortgages and investments in Hawaii. However, as result of several recent inquiries on
this topic, and out of respect for those who have questioned whether the commitment was satisfied, we have
recently spent considerable time reviewing once again the history and records related to our $150 million
commitment.

As part of this recent review, we have examined reports and spreadsheets documenting our progress
against the goal. We have also reviewed records and correspondence dating back to 1998, including
correspondence with the Hawaiian Homes Commission and the Department of Hawaiian Home Lands. Please
know that we do understand there were challenges along the way, but through collaboration with the
community and with Department of Hawaiian Home Lands, we were able to meet our $150 million
commitment.

You reference an April 18, 2018 letter from Governor David Y. Ige. Please know that we responded to
the Governor on May 18, 2018. If you would like further detail on the findings from the review we conducted
or on how we satisfied the $150 million commitment, we would be happy to discuss and can schedule a phone
call.

| can be reached at Andrew.Plepler@bankofamerica.com or 980.386.9127.

y 7/

Andrew Plepler
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BANK OF AMERICA %7

Mr. Andrew Plepler
Bank of America

100 North Tryon Street
Charlotte, NC 28255

ow =
July 8, 2020 &1l 2

~_~f O ‘ : )
Hon. Alice Lee < (‘ @ !
Maui County Council ooy = :
Kalana O Maui Building o ~ m
200 South High Street A L R
Eighth Floor P

Wailuku, Hawaii 96793
Dear Council Chair Lee:

We understand that the Maui County Council intends to vote on a resolution authorizing the
employment of special counsel to file legal claims against Bank of America (“the Bank™) during its
upcoming meeting on July 10. The basis for those claims, to our knowledge, is a non-binding pledge the
Bank made in 1994 to loan $150 million to native Hawaiians for homes on Hawaiian Home Lands.

Bank of America fulfilled that pledge more than a decade ago. And—as the Hawaii Attorney General’s
Office informed the Council in August 2019—there is no legal basis for an action against the Bank. The
County should not endorse, much less fund, a time-barred action that neither the County nor individual
native Hawaiians have standing to pursue. We therefore respectfully request that the Council reject the
resolution. Below, we discuss the relevant background and facts.

In May 1994, the Bank announced that it would lend $150 million to native Hawaiians for homes
on Hawaiian Home Lands by the end of 1998. The Bank contemplated meeting that goal by originating
FHA 247 loans, which are available only to native Hawaiians who purchase or build a home on
Hawaiian Home Lands as their primary residence. By 1997, however, the Bank determined that it could
not meet its $150 million lending goal exclusively through FHA 247 loans due to external factors such
as competition from other banks and limitations on the availability of leases on native Hawaiian Home
Lands. The Bank, therefore, worked with the Department of Hawaiian Home Lands (“DHHL”) and the
Hawaiian Homes Commission (“HHC”) to identify initiatives beyond residential mortgage loans that
would promote native Hawaiian homeownership on Hawaiian Home Lands. That included providing
construction loans at preferred rates for DHHL and HHC housing projects, sponsoring and assisting in

securing housing grants, and providing education, counseling, and support for native Hawaiians
pursuing homeownership.

Although the Bank exited the consumer banking business in Hawaii in 1999, it continued
working to fulfill its $150 million pledge. By the end of 2002, the Bank had provided or committed
nearly $160 million. It had completed $39 million of construction financing for projects on Hawaiian
Home Lands and originated nearly $30 million in mortgage loans for native Hawaiians buying homes on
Hawaiian Home Lands. It also had committed more than $49 million in interim construction financing.
And it had made nearly $40 million worth of grants to, investments in, and loans for Hawaiian
community-development financial institutions. The Bank also financed another $1.8 million of
mortgage loans to native Hawaiians in partnership with the non-profit Hawaiian Community Assets.
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In November 2003, after discussions with DHHL and HHC, Bank of America agreed that just
$69,391,673 of the nearly $160 million it had invested in Hawaii would count toward its $150 million
pledge. Over the next four years, the Bank worked closely with a liaison from DHHL and HHC who
tracked progress toward the $150 million lending goal. In 2004, the Bank provided nearly $19.5 million
in mortgage loans, revolving lines of credit, and grants to community groups dedicated to promoting
native Hawaiian homeownership. In 2005, the Bank lent or committed another $17.3 million. That
number grew to $41.2 million in 2006. And in the first few months of 2007 alone, the Bank provided
$4.2 million more.

On March 16, 2007, Bank of America sent a letter to Ben Henderson, the liaison DHHL and
HHC had designated in 2003, explaining that it had met its $150 million commitment and providing
supporting documentation. The Bank updated its documentation on July 23. As of that date, the Bank
had made approximately $82.2 million in additional loans, grants, and investments. That, paired with
the Bank’s $69.3 million in prior commitments, more than satisfied the $150 million pledge. Mr.
Henderson confirmed on October 3, 2007 that the Bank had, in fact, met its $150 million goal. The facts
outlined above cannot be rebutted. Although some native Hawaiians continue to insist that the pledge
remains unfulfilled, their arguments are premised on one-sided, incomplete, and, at times, inaccurate
recitations.

Recently, this Council and other Hawaiian governing bodies requested that Governor Ige
intervene and either investigate or resolve claims related to the Bank’s 1994 pledge. Out of respect for
this Council and those other bodies, the Bank devoted considerable time in 2018 and 2019 to reviewing
its records and verifying its efforts. Based on that review, the Bank confirmed that it had exceeded its
original $150 million goal. The Governor also reviewed the matter independently. He requested and
obtained documents from federal bank regulators, and met with representatives from Bank of America
in the State Capitol on January 25, 2019, and in Washington D.C. on February 22, 2019. The
culmination of this review came on August 5, 2019, when the Office of the Attorney General informed
this Council that “there are no legal bases for the State to pursue” the Bank.

Bank of America fulfilled its $150 million pledge to promote native Hawaiians’ homeownership
on Hawaiian Home Lands more than a decade ago. For that reason alone the County has no basis to sue
the Bank. But even if the County disagrees with this factual conclusion, there is no legal basis for the
County of Maui to bring claims against the Bank. Among other reasons, any lawsuit would be destined
to fail because the Bank’s pledge was an aspirational goal, not a binding contract; the County has no
authority to enforce it in any event; and any lawsuit is long since time-barred. For these reasons, the
Bank respectfully requests that the Council reject the resolution.

Sincerely,

W —

Andrew Plepler
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LINDA LINGLE
GOVERNOR
-STATE OF HAWAIL

MICAH A. KANE
CHAIRMAN
HAWAIAN HOMES COMMISSION

BEN HENDERSON
DEPUTY TO THE CHAIRMAN

STATE OF HAWAIY KAULANA H. PARK

EXECUTIVE ASSISTANT
DEPARTMENT OF HAWAIXAN HOME LANDS
P.O. BOX 1879

HONOLULU, HAWAII 96305

October 3, 2007

Mr. James W. Feild

Senior Vice President
Community Development Banking
Bank of America

901 Main Street, 18th Floor
Dallas, Texas 75202

Dear James:

I apologize for the delay in responding to you regarding
Bank of America's (BoA) commitment to provide $150,000,000 in
lending or investment to help native Hawaiian families fulflll

their goal of homeownership on Hawaiian home:lands.

It has taken us time to review the revised summary report

you provided dated July 20, 2007. The statement of BoA
contributions toward fulfillment of its commitment appear to be
in order. The Department of Home Lands (DHHL) is therefore

pleased to formally acknowledge that the $150,000, OOO commi.tment
has been met by Bank of America.

“As you are aware, DHHL is continuing its efforts to provide
affordable housing for our native Hawaiian families. As we move
forward with our development program, we hope that BoA will
continue to pursue home flnan01ng and mortgage lending
opportunities on Hawailian home lands. : '

Aloha and mahalo,
6/_:__ o ,

Ben Henderson,. Deputy to the
Chairman : :
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DRAFT Talking Points for Hawaii $150 million commitment (8/1/07)

Bank of America surpasses public commitment to lend and invest $150 miilion for
Hawaii Community Development

* Midway through 2007, a combination of mortgage originations and a grant made to
Hawaiian Community Assets (HCA) boosted Bank of America’s total community
development lending and investment in Hawaii above its $150 million goal for the state.
Including a variety of loans and investments to date in 2007, the bank reached
$151,720,630 in community development — 101% of the bank’s goal in support of
native Hawaiian housing.

* The bank’s goal for community development was originated in the early 1990s when
predecessor BankAmerica acquired Liberty Bank of Honolulu, Hawaii. While Bank of
America eventually ceased retail banking operations in the state, the Community
Development Banking group agreed to continue providing investments and loans for
housing development and consumer mortgage loans in Hawaii.

* Hawaiian Community Assets, Inc. (HCA), a 501(c)(3) non-profit organization that uses
homeownership as a tool to build, strengthen, and sustain Hawaiian families and
communities for future generations, has been a recent key partner for Bank of America
in Hawaii. HCA is also a Community Development Financial Instltutlon (CDFI) and
Hawaii's only non-profit mortgage broker.

* The state’s Department of Hawaiian Home Lands played a vital role in working with
Bank of America to create housing opportunities for native Hawaiians. The bank and
DHHL assigned primary staff contacts as resources in identifying and assessing
business opportunities. The assistance of DHHL, combined with a close working
relationship with HCA in originating mortgages and providing homebuyer counseling and
financial literacy courses, helped Bank of America surpass its community development
commitment in Hawaii.

* Bank of America community development lending and investment in Hawaii during the
course of the bank’s commitment includes, but is not limited to:

- More than $35.5 million provided in HCA originated home mortgages

- More than $72.2 million provided by Community Development Banking in
construction financing

- An additional $31.6 million in loans provided directly by the bank

- More than $6.1 million provided in various philanthropic grants and Program
Related Investments in Community Development Financial Institutions. CDFls
make capital available for local development and small businesses.

* To meet its commitment, Bank of America took an integrated approach in combining
resources and funding from several business units that contribute to Community Impact,
including Commercial Real Estate Banking, Program Related Investments and
philanthropic grants directly from the Bank of America Charitable Foundation.
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* For additional information about Bank of America Community Development activities in
Hawaii, contact: James W. Field, Senior Vice President, Community Development
Banking, Bank of America, 214.209.0362, james.feild @ bankofamerica.com

* All media inquiries should be directed to: Colleen Haggerty, Senior Vice President,
Media Relations, Bank of America, 213.621.7414, colleen.haggerty @ ankofamerica.com
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BANK OF AMERICA 7

Mr. Andrew Plepler
Bank of America

100 North Tryon Street
Charlotte, NC 28255

July 8, 2020

Hon. Alice Lee

Maui County Council
Kalana O Maui Building
200 South High Street
Eighth Floor

Wailuku, Hawaii 96793

Dear Council Chair Lee:

We understand that the Maui County Council intends to vote on a resolution authorizing the
employment of special counsel to file legal claims against Bank of America (“the Bank™) during its
upcoming meeting on July 10. The basis for those claims, to our knowledge, is a non-binding pledge the
Bank made in 1994 to loan $150 million to native Hawaiians for homes on Hawaiian Home Lands.
Bank of America fulfilled that pledge more than a decade ago. And—as the Hawaii Attorney General’s
Office informed the Council in August 2019—there is no legal basis for an action against the Bank. The
County should not endorse, much less fund, a time-barred action that neither the County nor individual
native Hawaiians have standing to pursue. We therefore respectfully request that the Council reject the
resolution. Below, we discuss the relevant background and facts.

In May 1994, the Bank announced that it would lend $150 million to native Hawaiians for homes
on Hawaiian Home Lands by the end of 1998. The Bank contemplated meeting that goal by originating
FHA 247 loans, which are available only to native Hawaiians who purchase or build a home on
Hawaiian Home Lands as their primary residence. By 1997, however, the Bank determined that it could
not meet its $150 million lending goal exclusively through FHA 247 loans due to external factors such
as competition from other banks and limitations on the availability of leases on native Hawaiian Home
Lands. The Bank, therefore, worked with the Department of Hawaiian Home Lands (“DHHL”) and the
Hawaiian Homes Commission (“HHC”) to identify initiatives beyond residential mortgage loans that
would promote native Hawaiian homeownership on Hawaiian Home Lands. That included providing
construction loans at preferred rates for DHHL and HHC housing projects, sponsoring and assisting in
securing housing grants, and providing education, counseling, and support for native Hawaiians
pursuing homeownership.

Although the Bank exited the consumer banking business in Hawaii in 1999, it continued
working to fulfill its $150 million pledge. By the end of 2002, the Bank had provided or committed
nearly $160 million. It had completed $39 million of construction financing for projects on Hawaiian
Home Lands and originated nearly $30 million in mortgage loans for native Hawaiians buying homes on
Hawaiian Home Lands. It also had committed more than $49 million in interim construction financing.
And it had made nearly $40 million worth of grants to, investments in, and loans for Hawaiian
community-development financial institutions. The Bank also financed another $1.8 million of
mortgage loans to native Hawaiians in partnership with the non-profit Hawaiian Community Assets.



CaseClag26-112003100R38-VDRBuUNTEnt Ut Eikd Bifa 022 0R8yeRageB of ageRRagelTss: 140
BANK OF AMERICA %7

In November 2003, after discussions with DHHL and HHC, Bank of America agreed that just
$69,391,673 of the nearly $160 million it had invested in Hawaii would count toward its $150 million
pledge. Over the next four years, the Bank worked closely with a liaison from DHHL and HHC who
tracked progress toward the $150 million lending goal. In 2004, the Bank provided nearly $19.5 million
in mortgage loans, revolving lines of credit, and grants to community groups dedicated to promoting
native Hawaiian homeownership. In 2005, the Bank lent or committed another $17.3 million. That
number grew to $41.2 million in 2006. And in the first few months of 2007 alone, the Bank provided
$4.2 million more.

On March 16, 2007, Bank of America sent a letter to Ben Henderson, the liaison DHHL and
HHC had designated in 2003, explaining that it had met its $150 million commitment and providing
supporting documentation. The Bank updated its documentation on July 23. As of that date, the Bank
had made approximately $82.2 million in additional loans, grants, and investments. That, paired with
the Bank’s $69.3 million in prior commitments, more than satisfied the $150 million pledge. Mr.
Henderson confirmed on October 3, 2007 that the Bank had, in fact, met its $150 million goal. The facts
outlined above cannot be rebutted. Although some native Hawaiians continue to insist that the pledge
remains unfulfilled, their arguments are premised on one-sided, incomplete, and, at times, inaccurate
recitations.

Recently, this Council and other Hawaiian governing bodies requested that Governor Ige
intervene and either investigate or resolve claims related to the Bank’s 1994 pledge. Out of respect for
this Council and those other bodies, the Bank devoted considerable time in 2018 and 2019 to reviewing
its records and verifying its efforts. Based on that review, the Bank confirmed that it had exceeded its
original $150 million goal. The Governor also reviewed the matter independently. He requested and
obtained documents from federal bank regulators, and met with representatives from Bank of America
in the State Capitol on January 25, 2019, and in Washington D.C. on February 22, 2019. The
culmination of this review came on August 5, 2019, when the Office of the Attorney General informed
this Council that “there are no legal bases for the State to pursue” the Bank.

Bank of America fulfilled its $150 million pledge to promote native Hawaiians’ homeownership
on Hawaiian Home Lands more than a decade ago. For that reason alone the County has no basis to sue
the Bank. But even if the County disagrees with this factual conclusion, there is no legal basis for the
County of Maui to bring claims against the Bank. Among other reasons, any lawsuit would be destined
to fail because the Bank’s pledge was an aspirational goal, not a binding contract; the County has no
authority to enforce it in any event; and any lawsuit is long since time-barred. For these reasons, the
Bank respectfully requests that the Council reject the resolution.

Sincerely,
//%7% /el

Andrew Plepler
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HID 440 (Rev. 12/09) Summons in a Civil Action

UNITED STATES DISTRICT COURT

for the

District of Hawaii

NA PO'E KOKUA

Plaintiff

v Civil Action No. 1:22-cv-00238

BANK OF HAWAIl CORPORATION

N N N N N N N

Defendant

SUMMONS IN A CIVIL ACTION

To: (Defendant’s name and address) BANK OF AMERICA CORPORATION
100 North Tryon Street
Charlotte, NC 28255

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney,
whose name and address are:  Frederick J. Arensmeyer, Esq.

The Law Office of Frederick J. Arensmeyer, LLLC
737 Bishop Street, Suite 2920
Honolulu, Hawaii 96813

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint.
You also must file your answer or motion with the court.

CLERK OF COURT

Date:

Signature of Clerk or Deputy Clerk
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PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (1))

This summons for (name of individual and title, if any)

was received by me on (date)

O I personally served the summons on the individual at (place)

on (date) ;or

(A I left the summons at the individual’s residence or usual place of abode with (name)

, a person of suitable age and discretion who resides there,

on (date) , and mailed a copy to the individual’s last known address; or

O I served the summons on (name of individual) , who is

designated by law to accept service of process on behalf of (name of organization)

on (date) ; or
O I returned the summons unexecuted because ; or
O Other (specify):
My fees are $ for travel and $ for services, for a total of $ 0.00

I declare under penalty of perjury that this information is true.

Date:

Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc:

e W Seers
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