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Present Yet Unprotected
USCIS’s Misinterpretation of the T Visa’s Physical

Presence Requirement and Failure to Protect

Trafficking Survivors

Corie O’Rourke, Cory Sagduyu, and Katherine Soltis*

Abstract: U.S. Citizenship and Immigration Services (USCIS) has failed to
protect trafficking survivors applying for T' nonimmigrant status by changing
its interpretation of the T visa’s “physical presence” requirement. The article
reviews the history of the Trafficking Victims Protection Act (TVPA), which
Congress passed to provide humanitarian protection to foreign-born traffick-
ing survivors and encourage them to cooperate with law enforcement, and
T visa regulatory requirements. The authors conclude that USCIS’s recent
interpretation of the physical presence requirement conflicts with the TVPAs
statutory history and existing T visa regulations. Further, USCIS’s misinter-
pretation of the physical presence requirement combined with other policies
enacted by the Trump administration has curtailed protections for trafficking
survivors, and the authors advocare for a reversal of these changes under the
Biden administration.

Introduction

The Trump administration enacted sweeping changes making it harder for
foreign-born trafficking survivors to obrtain legal status in the United States
and discouraging trafficking survivors from reporting crimes. One such change
involved a sudden and abrupt shift in the U.S. Citizenship and Immigration
Services's (USCIS) interpretation of the “physical presence” requirement of
the T visa, a nonimmigrant visa that provides legal status to foreign-born
human trafficking survivors.

Under the Trafficking Victims Protection Act (TVPA) and federal regula-
tions, applicants for T visas must prove not only that they are victims of traf-
ficking, but also that they are “physically present in the United States ... on
account of such trafficking,”’ among other requirements. Prior to the Trump
administration, USCIS interpreted the “physical presence” requirement broadly
and generally found that trafficking survivors satisfied this requirement so
long as the applicants had been subjected to trafficking in the United States
in the past and had not left the United States since escaping or being liber-
ated from their traffickers. However, under the Trump administration, USCIS
changed its interpretation of the physical presence requirement with no public

AILA Law Jowrnal | April 2021, Vol. 3, No. 1, pp. 53-74.
© 2021 American Immigration Lawyers Association. All rights reserved.
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announcement or warning. The agency began denying T visa applications if
more than a few years had passed since the applicant had escaped the traf-
fickers before applying for a T visa, despite the absence of any explicit T visa
filing deadline in the TVPA or federal regulations.

One case illustrates the impact of this narrow interpretation of the physical
presence requirement. Anita’ fled gender-based violence in her home country
of Honduras in 2000 and sought protection in the United States. She worked
as a waitress in a restaurant from 10 a.m. until 2 a.m. without breaks and was
only paid with tips. The manager of the restaurant was physically, verbally,
and psychologically abusive. Anita was barred from leaving the restaurant for
any reason, and her every move was monitored throughout the day. Anita’s
manager threatened to call the police and have her deported if she did not
obey him. New to the United States, Anita did not know anyone outside of
the restaurant, could not speak English, and was terrified. Anita escaped the
constant abuse of her employers with the help of a customer in 2001.

For the next 16 years, Anita scraped together a living while struggling
with the lasting mental and physical effects of having been subjected to labor
trafficking. Anita had never heard the term “human trafficking,” and, even
though she sought assistance from two immigration lawyers, she was not
identified as a trafficking survivor® for many years. She lived in constant fear
of being deported by immigration officials. She struggled with post-traumatic
stress disorder (PTSD), depression, and anxiety, but had not previously heard
of these illnesses and was unaware of available mental health services.

In 2017 Anita sought legal assistance at Ayuda, an organization that pro-
vides immigration legal representation in the Washington, DC, metropolitan
area, and was identified as a labor trafficking survivor.* That same year, Anita
reported her traffickers to the police, participated in an investigation, and
sought protection from USCIS by applying for a T visa. However, while Anira’s
T visa application was pending, USCIS began narrowing its interpretation of
the physical presence requirement and denying relief to applicants who did not
come forward for several years after the trafficking occurred. USCIS denied
Anita’s application, leaving her undocumented, at risk of being put in removal
proceedings, and vulnerable to future abuse and exploitation.

USCIS’s change in interpretation has affected trafficking survivors nation-
wide. Appeals to the Administrative Appeals Office (AAO) involving the physi-
cal presence requirement rose sharply® following this change in interpretation,
amounting to nearly one-half of all T visa appeals in 2020. Additionally, there
is at least one recent federal court case contesting USCIS’s changed interpreta-
tion of the physical presence requirement, claiming it constitutes an unlawful
interpretation of regulations.®

Despite the drastic impact of this change, little has been written about .
This article aims to create awareness of USCIS’s harmful misinterpretation of
the physical presence requirement and advocate for USCIS, and the Depart-
ment of Homeland Security (DHS) more broadly, to realign its interpretation
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of the physical presence requirement with the federal regulations and the
TVPA. First, this article will provide background on the TVPA, which cre-
ated the T visa to protect foreign-born trafficking survivors and encourage
their cooperation with law enforcement. Second, drawing from extensive
experience representing T visa applicants and an analysis of AAO decisions,
the article will demonstrate how USCIS has been interpreting the physical
presence requirement in a way that is contrary to the plain language of the
regulations and conflicts with the intent of the TVPA. Third, the article will
describe how, in tandem with other policies implemented under the Trump
administration, USCIS’s change in interpretation has curtailed protections for
trafficking survivors and hindered law enforcement’s ability to investigate and
prosecute trafficking cases.” Finally, the article will explain that, despite a hand-
ful of promising nonprecedential AAO decisions regarding this requirement,
appealing to the AAO is not a viable or realistic option for most trafficking
survivors. As a result of these legal hurdles, trafficking survivors nationwide
are frequently being denied protection or are discouraged from applying for
protection in the first place.

Background of the TVPA and T Visa

In 2000, Congress created the T visa as part of the TVPA, a comprehensive
piece of bipartisan legislation that sought to fight sex and labor trafficking both
in the United States and abroad.® The TVPA was passed on the heels of and
mirrored the primary international legal protection against trafficking, The
Protocol to Prevent, Suppress, and Punish Trafficking in Persons, Especially
Women and Children [hereinafter, Palermo Protocol],” which was adopted by
the United Nations in 2000 and entered into force in 2003.' Both the TVPA
and the Palermo Protocol adopted a three-pronged approach (often called
the “3 P approach”) to fight trafficking: prosecution of traffickers, protection
of victims, and prevention of trafficking.!" In line with this three-pronged
approach, the main provisions of the TVPA and its subsequent reauthoriza-
tions include: increased criminal penalties for traffickers,'” financial assistance
and case management services for survivors from the Department of Health
and Human Services (HHS),'? the creation of the T visa as an immigration
remedy for foreign-born trafficking survivors, and a private right of action
for trafficking survivors.'*

The creation of the T visa was a crucial part of Congress's strategy to
encourage cooperation between foreign-born trafficking survivors and law
enforcement agencies (LEAs). Congress recognized that foreign-born indi-
viduals were vulnerable to trafficking due to their unfamiliarity with U.S.
laws, inability to speak English, and isolation; however, because of their fear
of immigration enforcement, foreign-born trafficking survivors often feared
reporting to LEAs and seeking critical assistance when they were victimized.”
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In response to this problem, Congress created the T visa as a legal remedy to
provide legal status to trafficking survivors who cooperate with LEAs.'¢

The T visa provides four years of nonimmigrant status and a path to
permanent residency for the principal trafficking survivor and certain family
members. To be eligible for a T visa, the applicant must demonstrate that
he or she: (1) was a victim of a “severe form of trafficking,” as defined in the
TVPA, which includes both sex and labor trafficking;'” (2) is physically pres-
ent in the United States on account of trafficking; (3) has not unreasonably
refused to cooperate with an LEA, with limited exceptions; and (4) would
“suffer extreme hardship involving unusual and severe harm upon removal.”'®

The TVPA defines a “severe form of trafficking” as:

sex trafficking in which a commercial sex act is induced by force,
fraud, or coercion, or in which the person induced to perform such
act has not attained 18 years of age; or . .. the recruitment, harboring,
transportation, provision, or obtaining of a person for labor or services,
through the use of force, fraud, or coercion for the purpose of subjec-
tion to involuntary servitude, peonage, debt bondage, or slavery."”

Subsequent reauthorizations of the TVPA have consistently expanded the group
of potential applicants eligible for T nonimmigrant status.?® The TVPA places
an annual cap of 5,000 visas per year—a cap that has never been reached.”

The T visa is very advantageous compared to other forms of immigration
relief. Prior to the Trump administration, the processing time for T visas was
between six months and a year—much shorter than for most other types of
relief.”? Unlike with the U visa, the annual cap of 5,000 visas has never been
met, resulting in much faster processing times. Additionally, upon approval of
their T visa application, T visa recipients become eligible for a host of public
benefits that allow them to stabilize and heal from the trauma of trafficking.
T visa holders can apply to adjust their status to lawful permanent residence
either after three years in T nonimmigrant status or after receiving an attorney
general certification that the investigation or prosecution is complete; as a
result of this provision, many T nonimmigrant recipients can apply for their
residency just a few months after receiving their initial T visa, which provides
another source of long-term stability.

Since the TVPA’s inception, both scholars and practitioners have lamented
how the humanitarian goals of the TVPA? have been hindered by the U.S.
government’s competing goal of immigration enforcement and by an over-
emphasis on trafficking prosecutions. Several articles have found fault with
the premise of the T visa altogether, as it limits protections, with few excep-
tions, to survivors who have cooperated with LEAs rather than being a purely
humanitarian form of relief for all trafficking survivors.* Other scholars have
criticized how LEAs tasked with identifying survivors and investigating and
prosecuting perpetrators have primarily focused on sex trafficking and the idea
of a “perfect victim,” a stereotypical view “involving a trafficking victim who
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is under the full control of traffickers ... for sex work.”” Finally, and most
relevant to this article, practitioners and scholars have faulted how immigra-
tion enforcement efforts have continually impeded the humanitarian goals of
the TVPA, with Jennifer Chacén explaining:

U.S. immigration law and policy unintentionally helps trafhckers
assert control over victims once those victims are in the United States.
Unauthorized peoples are more vulnerable to threats because they
know that efforts to seek legal recourse can result in protracted immi-
gration detention, criminal prosecution, and, of course, removal. The
legal limbo of unauthorized migrants has left many migrant laborers
reluctant to report crimes and labor violations.?®

Criticism stemming from the competing goals of immigration enforce-
ment and humanitarian protection increased as the Trump administration
prioritized immigration enforcement to the detriment of trafficking survivors.
By placing applicants whose cases were denied in removal proceedings, issu-
ing substantially more requests for evidence (RFEs) and denials, and creating
an overwhelming climate of fear for immigrants, the Trump administration
both denied protection to many trafficking survivors and deterred others from
applying for relief and reporting to law enforcement. The Biden administration
has already taken some initial steps to begin undoing these harms. However,
without comprehensive immigration reform, it may take years to undo the
damage inflicted by the Trump administration. Below, the article turns to an
examination of one of the T visa requirements whose changing interpretation

by USCIS has resulted in hardships for both trafficking survivors and LEAs.

Recent Misinterpretation of the Physical Presence
Requirement

USCIS has quietly undermined the federal regulations and the TVPA
with its recent interpretation of the physical presence requirement for T visa
applicants. USCIS has (1) imposed a de facto filing deadline, (2) ignored a
regulatory change that removed the previous requirement that T visa appli-
cants show they did not have an “opportunity to depart” the Unired States,
(3) failed to adopt a trauma-informed approach, and (4) failed to take into
consideration key provisions of the physical presence requirement.

USCIS Began Imposing a De Facto Filing Deadline
Under the federal regulations, an applicant for T nonimmigrant status

is physically present in the United States on account of trafficking when the
applicant: (1) is present because he or she is currently being subjected to a
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severe form of trafficking, (2) was liberated from a severe form of trafficking
by an LEA, (3) escaped a severe form of trafficking in persons before an LEA
was involved, (4) was subject to a severe form of trafficking “at some point in
the past and whose continuing presence in the United States is directly related
to the original trafficking in persons,” or (5) is present on account of having
been allowed entry into the United States for participation in investigation
“or judicial process associated with an act or perpetrator of trafficking.””

USCIS previously interpreted the physical presence requirement more
broadly. If the trafficking occurred in the United States and the trafficking
survivor had not left the United States since the trafficking occurred, USCIS
would generally find that the applicant satisfied the physical presence require-
ment.”® However, since 2018, USCIS has issued RFEs and denials based on
the physical presence requirement in many cases when the trafficking survivor
applied for a'T visa more than a few years after escaping their trafficker. This
interpretation is at odds with both the regulations and the TVPA.

Without any notice or opportunity to comment, USCIS began impos-
ing a de facto filing deadline despite the absence of any such deadline in the
TVPA or the federal regulations. Trafficking survivors who had escaped or
were rescued from their traffickers more than a few years before filing a T visa
application frequently began receiving RFEs and denials in which USCIS
questioned whether the applicants were physically present on account of
trafficking because of the length of time that had passed before applying for
relief.”” Additionally, in many RFEs and denials, USCIS has inserted ultra vires
language. For example, RFEs have incorrectly stated that federal regulations
require the trafficking survivor to have been “recently liberated by an LEA”
to meet the physical presence requirement, although federal regulations only
state that the person needs to have been “liberated by an LEA,” without any
time limits or qualifiers.”

USCIS’s actions in these cases contradict existing law and federal regula-
tions. Congress specifically did not include a statutory filing deadline when
creating the T visa. Moreover, DHS initially included a filing cutoff date for
T visa applications in the regulations burt intentionally removed the cutoff
date in 2017 in order to make protections more available to survivors.*' Fed-
eral regulations previously required adults who were victims of trafficking
prior to October 28, 2000, to file their T visa application before January 31,
2003, unless there were exceptional circumstances.?? In removing this cutoff
date, DHS sought to make it easier for trafficking survivors who had been
victimized several years in the past to obtain immigration relief; instead, the
opposite has occurred.

Cases like Adele’s illustrate this problem. Adele came to the United States
as a domestic worker for a foreign dignitary in the 1990s. After Adele arrived
in the United States, her employer withheld her passport, prevented her from
leaving the home, and forced her to work for 14 hours per day for only $200
per month. Adele sought legal protection in 2016, prior to the change in the
federal regulations, and was concerned about applying due to the cutoff date.
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However, she decided to apply for a T visa after DHS removed this require-
ment, as it appeared that she then qualified for relief. Now, given USCIS’s
imposition of a de facto filing deadline, she has received an RFE regarding
physical presence and is nervously awaiting a final decision in her case.

Although DHS Removed a Requirement That Applicants
Show They Did Not Have the “Opportunity to Depart” the
United States, USCIS Instead Began Heavily Scrutinizing Why
Applicants Had Nort Left the United States After Leaving Their
Traffickers

Under the Trump administration, USCIS ignored another regulatory
change that was intended to make it easier for T visa applicants to satisfy the
physical presence requirement. Prior to 2017, the federal regulations required
applicants who had escaped their traffickers before an LEA became involved
to demonstrate that they had not had an “opportunity to depart” the United
States or a “clear chance to leave.”® Under the previous standard, USCIS
could examine “circumstances attributable to the trafficking in persons situa-
tion, such as trauma, injury, lack of resources, or travel documents that have
been seized by the traffickers” to determine whether the applicant had a “clear
chance to leave.”® In new regulations that went into effect on January 18,
2017, DHS removed the “opportunity to depart” regulatory requirement,
recognizing in doing so that the requirement was “unnecessary and may be
counterproductive.””

Notwithstanding this change in the federal regulations, which was meant
to make it easier to qualify for T status, USCIS shortly thereafter began issuing
an increasing number of RFEs on the physical presence requirement. These
RFEs seemingly require many T visa applicants—not just those who had
escaped their traffickers before an LEA became involved—to show they had not
had an opportunity to depart the United States. USCIS has included language
in RFEs and denials questioning why T visa applicants lack the resources to
leave the United States or are unable to leave, despite the regulatory change four
years ago that specifically removed the requirement to provide such evidence.

USCIS Has Failed to Adopt a Trauma-Informed Approach in
Considering Why T Visa Applicants’ Physical Presence in the
United States Is Directly Related to the Trafficking

In issuing RFEs and denials, USCIS has focused heavily on the fourth
of the five ways listed in the federal regulations about how applicants can
demonstrate that they meet the physical presence requirement. Under the
fourth provision, an applicant will be considered physically present if he or
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she was subjected to trafficking “at some point in the past and whose continu-
ing presence in the United States is directly related to the original trafhcking
in persons.”* Drawing from a consideration of the authors’ cases and AAO
decisions, this section will explore how USCIS has frequently discounted and
ignored factors like trauma, lack of awareness of services and rights, financial
insecurity, and access to the U.S. justice system in determining whether traf-
ficking survivors’ continued presence is directly related to the trafficking.?”

Trauma

Trafficking often results in a deep sense of mistrust toward others, which
may hinder survivors from seeking assistance for many years.*® Trafficking
survivors are frequently unaware of available mental health services. Lan-
guage and cultural barriers may also delay or prevent trafficking survivors
from accessing psychological services.?” For example, Anita, discussed in the
introduction, struggled with PTSD and depression for 16 years due to her
trafficking victimization until her immigration attorney referred her to a
therapist for mental health services. However, even though Anita submitted
a psychological evaluation, a letter from her therapist about her ongoing need
for treatment, and a letter from her case manager about the trafficking-specific
social services she receives, USCIS still found that her physical presence in
the United States was not directly related to the trafficking.

Additionally, instead of recognizing the difficulties trafficking survivors
face in accessing mental health services, USCIS has instead cast doubt on the
credibility of trafficking survivors who did not seek mental health services
for many years after the trafficking. For example, the AAO recently reversed
a USCIS decision that concluded an applicant’s physical presence was not
directly related to trafficking, even when the applicant was receiving mental
health care, because the USCIS director believed the applicant “only sought
mental health care for the purpose of filing his T application.”®® USCIS
should consider how trafficking leads to trauma that may delay trafficking
survivors from filing T visa applications earlier, and how receiving mental
health services to address trauma that resulted from trafficking is one way a
survivor may demonstrate they are still in the United States on account of

trafficking.

Lack of Awareness of Available Services and Rights

Many trafficking survivors do not file for T nonimmigrant status or receive
trafficking-related services for several years after escaping their traffickers
because they are unaware of available services and their rights in the United
States. DHS itself has recognized that trafficking survivors may “not identify
themselves as a victim.”*! Similarly, a survey of labor trafficking survivors found
that “[e]ven though labor trafficking victims are afforded protection under
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US law, victims were not aware that (1) the victimization they experienced
was labor trafficking, (2) labor trafficking is a crime, and (3) they had rights
and protections under the law regardless of their immigration status.”** For
example, in Anita’s case, she knew that she had been treated wrongly, but she
was not aware that her employers actions were criminal in nature or that there
were legal protections available to her.

It is not only trafficking survivors who lack knowledge about available
services and their rights, but also organizations responsible for identifying
trafficking survivors, including first responders, social workers, immigration
attorneys, and even LEAs. Disturbingly, many survivors have reported traffick-
ing to agencies within DHS itself before coming to Ayuda, yet these agencies
frequently have not referred them to legal or social services. For example,
several survivors were subjected to labor and sex trafficking by smugglers they
initially employed to bring them to the United States. Customs and Border
Protection (CBP) and Immigration and Customs Enforcement (ICE) had
apprehended these trafficking survivors near the border and either put them
in removal proceedings or ordered them expeditiously removed. In many of
these cases, trafficking survivors assisted CBP and ICE with investigating their
traffickers, yet CBP and ICE never identified them as trafficking survivors
or referred them to services. When they applied for immigration relief years
later, USCIS—also within DHS—issued RFEs stating that the individuals
were no longer physically present on account of trafficking because of the
intervening years.

USCIS should recognize that a lack of awareness of legal protections in
the United States may delay survivors from filing a T visa application. Fur-
ther, USCIS should recognize that survivors and even LEAs may not properly
identify individuals as trafficking survivors, which causes more time to pass
before an applicant realizes that they may qualify fora T visa.

Financial Insecurity and Debt

Trafficking survivors often remain in the United States for years after the
original trafficking due to financial insecurity and debt resulting from traf-
ficking victimization. Many survivors escape their traffickers with nothing
more than the clothes they are wearing. Other survivors have accrued tens of
thousands of dollars in debt in order to pay recruitment agencies for jobs that
never materialized. Instead, these survivors are often forced into other jobs
where they continue to amass debt to their recruiters and employers. Once
trafficking survivors have escaped their trafficker, a top priority is generally
earning money for basic necessities such as food and housing. As a result of
financial insecurity, “some victims ... forgo immigration relief and instead
remain unauthorized and move to wherever they could find work.”

However, USCIS frequently does not consider how “chronic financial
insecurity characterizes formerly trafficked persons’ lives in the US not only in
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the short term, but also years into their resettlement.”* For example, a recent
AAQ decision reversed USCIS’s decision thata T visa applicant was not physi-
cally present as he would “suffer hardships in the Philippines [due to his] ...
fear of the recruiters there, and inability to repay the loans he owes to family
members for recruiting fees.”® Similarly, another trafficking survivor, Marco,
borrowed $4,000 from a lender in El Salvador to pay a smuggler to come
to the United States, where he was promised employment. However, upon
arriving in the United States, Marco’s employer forced him to pay for items
such as housing and food at extremely high rates. Marco ultimately ended up
paying his employer $20,000 over the next four years until he escaped from
his employer with virtually no money of his own. USCIS ignored Marco’s
statements regarding the long-term financial insecurity he experienced after
his escape and his fear of his lender in El Salvador, instead issuing an RFE
alleging that he was not physically present in the United States on account
of trafficking because of the intervening years. USCIS should recognize that
financial insecurity and debt caused by trafficking victimization may delay a
trafficking survivor from filing a T visa application.

Access to U.S. Justice System

Another important factor that should establish that trafficking survivors’
physical presence in the United States is directly related to the original traf-
ficking is that trafficking survivors must stay in the United States to cooperate
with LEAs and to access the U.S. justice system. However, despite Congress’s
clearly stated goal of encouraging cooperation between foreign-born trafficking
survivors and LEAs in the TVPA, USCIS has instead discounted and ignored
this as a manner of establishing physical presence.

In many instances, traffickers use threats of harm to the trafficking survivor
and their family members in their country of origin to dissuade the trafficking
survivor from cooperating with law enforcement. In these cases, the trafficking
survivor must stay in the United States both to assist with the investigation
and prosecution and to receive protections from the U.S. justice system that
would not be available in their home country. For example, Gina escaped
her trafficker by calling the police when her trafficker physically attacked her.
Gina received a protective order against her trafficker and was a witness in
the prosecution against him.* Gina submitted evidence of her cooperation
with law enforcement and her ongoing protective order against her trafficker,
who she feared would be able to retaliate against her in her home country of
Peru. Despite this evidence, USCIS issued an RFE alleging that she had failed
to submit sufficient evidence demonstrating that her presence in the United
States was directly related to trafficking.

As the U.S. Department of State (DOS) has recognized, the ability to
hold their traffickers accountable is imperative for many trafficking survivors
in the recovery process:
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While governments cannot undo the pain and indignity victims face,
they can seek to right those wrongs through official acknowledgment
of injustice and by prosecuting, convicting, and sentencing traffickers
and those complicit in human trafhicking. In taking these measures,
governments provide justice for victims, create more stable societ-
ies to keep the vulnerable safe, and work towards a world free from
modern slavery.”

Additionally, the TVPA requires federal courts to order restitution in traffick-
ing prosecutions in the “full amount of the victim’s losses,”*® which has been
recognized by DOS as “key to justice [and] key to rebuilding a life.”* Similarly,
many trafficking survivors nationwide need to remain in the United States
to pursue civil suits against their traffickers, and the civil cause of action “has
become a potent and essential weapon in the fight against human trafficking . ..
[and] has permitted trafficking survivors to hold traffickers accountable who
would otherwise have enjoyed total impunity.”

By denying T visa applications filed by survivors who wish to remain in
the United States to access the U.S. justice system, USCIS is hindering both
of the goals of the TVPA. Trafficking survivors are not receiving protection,
and as discussed further below, LEAs are unable to investigate and prosecute
the perpetrators.

USCIS Has Ignored Several Provisions in the Regulations That
Establish Physical Presence

USCIS has often ignored provisions in the regulations that establish
physical presence and instead only focused on the fourth provision in the
regulation requiring the applicant demonstrate his or her “continuing presence
in the United States is directly related to the original trafhicking in persons.”
However, the reach of the federal regulations is broad in nature, as the regu-
lations include both applicants who “escaped an act of trafficking before an
LEA became involved,”** and applicants who were “liberated from a severe
form of trafficking by an LEA."* Read together, these two provisions include
all trafficking survivors. However, USCIS has issued several RFEs and denials
that supposedly cite the regulations but omit these two provisions, instead
focusing solely on one of the five ways to establish physical presence.*

Harmful Effects of USCIS’s Interpretation on Trafficking
Survivors and LEAs

USCIS’s changing interpretation of the physical presence requirement—in
tandem with other policies—has had devastating effects on trafficking survivors
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and LEAs. Perhaps the most harmful policy for immigrant trafficking survivors
enacted by the Trump administration was the implementation of the “NTA
Memo” (Notice to Appear) in 2018, which greatly expanded the situations
in which USCIS officers were directed to initiate immigration enforcement
against individuals whose applications for relief were denied.” Prior to this
memorandum, an undocumented trafficking survivor could apply fora T visa
and not be put in removal proceedings if the application was denied. How-
ever, the NTA Memo, coupled with the staggering number of T visa denials
under the previous administration, has resulted in trafficking survivors being
put into removal proceedings and has discouraged other trafficking survivors
from applying for T visas and reporting to law enforcement in the first place.

The Biden administration has issued a recent memorandum directing
DHS to conduct a review of its policies and practices concerning immigration
enforcement.’® Part of this memorandum rescinded and superseded several
prior DHS memoranda, including the 2018 NTA Memo.” Rescinding the
NTA Memo was an important first step in removing barriers for trafhicking
survivors to obtain immigration relief. However, more changes are necessary
to address the full scope of the harm inflicted by the previous administration.
Trafficking survivors who had a legal consultation during the time that the
NTA Memo was in place were often hesitant to apply for a T visa based on
the heightened risk created by the NTA Memo, and may have lost years that
they could have had legal status. Additionally, some survivors whose T visa
applications were denied while the NTA Memo was in effect were placed in
removal proceedings. Rescinding the NTA Memo does not have any immediate
impact on their cases, and they still have to seek alternative forms of relief in
immigration court, or face deportation.

Additionally, even though many trafficking survivors ultimately receive
T visas after overcoming RFEs, both survivors and the immigration bar are
still negatively affected by USCIS’s quiet revision of the legal requirements
and increased number of RFEs. For T visa applications USCIS began issuing
RFEs almost as a matter of course, many of which involve the physical presence
requirement. Data provided by USCIS indicates that 6,027 T visa principal
applications and 5,471 derivative applications were received between fiscal
year (FY) 2015 and FY 2019, for a total of 11,498 applications.”® According
to data provided by the acting director of USCIS in September 2019, USCIS
issued an overwhelming 7,063 RFEs to principal and derivative T applicants
between FY 2015 and July 2019.”° Responding to increased and frequently
unnecessary RFEs burdens applicants and their legal representatives, who are
often nonprofit legal service providers with limited resources.

Partially as a result of the increased number of RFEs, estimated processing
times for T visa applications rose from less than 12 months in 2016 and 2017
to berween 19 and 29 months by January 2021.%° This delay in adjudication
leaves trafficking survivors without status for significantly longer periods
of time, which affects their ability to obtain employment authorization,
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identification documents, and public benefits associated with T visa status.
This leaves survivors vulnerable to future abuse and exploitation.

Adjudication delays are particularly problematic when the applicant is
in removal proceedings. Starting in mid-2017, Attorneys General Sessions
and Barr enacted policies to limit immigration judges’ ability to grant con-
tinuances and requests for administrative closure in removal proceedings and
imposed case completion quotas and time-based deadlines on cases.’' There
have been reports of survivors with pending T visa applications or appeals
being removed from the United States.®* Such actions eliminate their eligi-
bility for T visa status, deny them due process, and leave them vulnerable to
additional future abuse.

Of particular concern, the T visa denial rate also began to increase dramati-
cally following the administration change in January 2017. The denial rate
of adjudicated cases for survivors of trafficking for FY 2016 was 19 percent.
In FY 2017, the denial rate rose to 24.1 percent. The trend has continued,
with denial rates of 34.2 percent and 42.2 percent for FY 2018 and 2019,
respectively. The denial rate for FY 2020 (the most current data available) is a
record high of 42.8 percent (see Figure 1).% No explanation for this increase
in denials has been provided by USCIS. Further, no published regulations,
policies, or programmatic changes explain the increase in denial rates.

The combination of increased denials, the harmful changes mentioned
above, and an increasingly hostile immigration environment has resulted in
fewer reports by trafficking survivors to LEAs and applications for immigration
relief.%* According to research done by the American Civil Liberties Union
and the Nartional Immigrant Women’s Advocacy Project, 64 percent of law
enforcement officers surveyed said that human trafficking had become more
difficult to investigate due to increasing immigration enforcement under the
current administration. Additionally, 55 percent of prosecutors surveyed said
that human trafficking is now underreported and harder to investigate and/or

Figure 1. Percentage of Adjudicated T Visa Cases That Received Denials by Fiscal Year

pre————

e



Case 1:22-cv-01165 Document 1-9 Filed 04/27/22 Page 20 of 27

66 AILA Law JoUuRNAL [3:53

prosecute due to survivors’ increased fear of immigration consequences.®® The
success of prosecutions also depends largely on the cooperation of survivors
and their ability to remain in the United States. In human trafficking inves-
tigations and prosecutions, “the central piece of evidence is victim testimony.
Indeed, often this may be the main or only evidence available. Even when
other kinds of evidence are submitted, victim testimony is often necessary to
explain them.”%

The chilling effect of these damaging changes is reflected in a decrease
in T visa applications that were filed in 2019 and 2020. Based on the data
available from FY 2019 and FY 2020, the number of T visa applications filed
has decreased for two years in a row for the first time since 2008, when the
available data set begins.”

AAO Decisions

Ifa T visa application is denied, the trafficking survivor has the option of
appealing the case to the AAO. Because of the high number of T visa denials
in recent years, particularly denials relating to the physical presence require-
ment, physical presence has been the subject of many recent nonprecedential
AAOQ decisions.®® Notably, of the 50 AAO nonprecedential decisions about
T visa applications in calendar year 2020, physical presence was mentioned
in 26 decisions and was the basis of the appeal in 20 of the cases.®” Despire
several recent promising AAO decisions, many trafficking survivors are unable
to obtain protection from the AAO due to the nonprecedential nature of these
decisions, other contradictory decisions, a relatively low likelihood of success,
and the costly fee.

Several of the AAO’s recent nonprecedential decisions on physical presence
have been promising. The agency has sustained or remanded several cases to
USCIS to readjudicate the case correctly, by considering relevant factors that
hinder an applicant’s ability to apply for immigration relief, including the
applicant’s ongoing need for mental health and social services in the United
States, financial hardship preventing the applicant from leaving the United
States, and whether a delay in filing is due to the applicant’s lack of knowledge
of available legal services and his or her rights.”

However, the AAO’s decisions have been inconsistent, with some that
appear to misinterpret the regulations” and others that do not include an
understanding of the lasting challenges that result from trafficking. For
example, one decision recognized that the applicant “suffers from Generalized
Anxiety Disorder and Posttraumaric Stress Disorder (PTSD) and experienced
an increase in anxiety and nightmares with night sweats after his trafficking
ended that continues to the present,” yet found that the applicant’s continued
presence was not directly related to the trafficking because the applicant was
financially supporting his family and had steady employment.”?
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Based on an overview of data from the past several years, there is a low
likelihood of success at the AAO. Between FY 2017 and FY 2020, the AAO
adjudicated 152 appeals of 1-914s, Application for T Nonimmigrant Status
(16 in FY 2017, 47 in FY 2018, 52 in FY 2019, and 37 in FY 2020).” Of
those appeals, 133 were dismissed (87.5 percent of the adjudicared appeals),
one was sustained, and 18 were remanded back to USCIS for readjudication.”
Additionally, of the 20 AAO decisions that focused on physical presence in
calendar year 2020, 15 were dismissed and only 5 were remanded to USCIS.”
Thus, although some recent AAO opinions have considered the challenges traf-
ficking survivors experience and the need for specialized services, these cases
represent only a handful of the hundreds of trafficking cases filed each year.

Further, the filing fee for an AAO appeal as of February 2021 is $675,
which is often impossible for a trafficking survivor to pay. While there is a
possibility of filing a fee waiver application, the short appeal time frame and
uncertainty of whether the fee waiver will be granted deters survivors from
trying to get the fee waived. Although fee waivers were routinely granted by
USCIS in the past, practitioners began reporting that fee waiver requests for
their clients began getting denied with increasing frequency beginning in
2018. Fee waivers were even denied for applicants with no income, such as
homeless individuals, minors, and individuals in immigration detention.”

Additionally, there is no immigration protection during the T visa appeals
process, and, as mentioned above, some T visa applicants have been deported
while they were waiting for a decision on their appeal.” Given these obstacles,
it is important for USCIS to realign its interpretation of the physical pres-
ence requirement with the language in the federal regulations and the TVPA
so that trafficking survivors are able to obtain the relief they need without
unnecessary delay.

Conclusion

USCIS’s increasingly narrow interpretation of the physical presence
requirement is contrary to law and regulations, and it erodes protections for
trafficking survivors. Congress created the T visa to protect trafficking survivors
and encourage them to cooperate with LEAs to hold traffickers accountable.
However, USCIS’s increasingly narrow interpretation of the physical presence
requirement thwarts Congressional intent and exerts a chilling effect on both
T visa applications and trafficking prosecutions.

The Biden administration should quickly reverse the harmful policies and
practices that have left trafficking survivors vulnerable. Many of the changes
made by the Trump administration happened quietly, escaping the attention
of the media and the public. However, these insidious changes are prevent-
ing one of the most vulnerable populations in the United States—immigrant

survivors of trafficking—from accessing the protections they are entitled to
under the TVPA.
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