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2 May 13, 1996
3 1:40 p.h.
4 {In open court.)
5 THE COURT: Let the record reflect that
6 we're here on case file 95 CF 454, State of
7 Wisconsin versus Greg Kortz, and would counsel state
8 their appearances? _
8 MR. BiSKUPIC' vince Biskupic, District
0 : Attornoy, along with Assistant DA Hichael Balskus
1 representinq the state. '
12 y MS. ROB!NSON: Attorney Mary Lou Robinson
13 ‘appearing with Grcg xortz.
._ 14 | 'I'HE COURT Okay. And this matter was
15 vscheduled—-I'm not sure" which attorney had this
16 matter set. . Mr. Biskupic.' ORay.
17 o And nr. Bisknpic, you tiled a number of
18 ;_ motions, and there was also—-is it
19 :.Lieutenant Beisler's testimony that was given
sz » - earlier, and 4 don't think anything has been filed
21 on that, so Mr. Biskupic? _
22 ' MR. BISKUPIC: Beyond the documents filed
23 on kay 2, 1996, the state had previoﬁs1y submitted
24 - moiions back on January 23, 1996, and I don't
25 believe everythin§ rélated té those had been
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addressed. What I would like to do is just go back

2 into tine sequence to the January motions.
3 THE COURT: I thought I had addressed all
4 the earlier motions, but maybe I missed some.
5 | MR. BISKUPIC: There's some laheled
6 State'c Pretria) Motions that-were filed January 23.
7 First involves sequestration and then there's three
8 more'after thet.v ‘t'a in fbe'packet dated
9 January 23. Should be right after the state's
10 'discovery motions._
" (Judge looks through court file.)
12 ;. THE COUR? 0kay. I see those now.'
13 , ..Zﬁ. BISKUPIC. ny understanding those
14 - weren't all covered at the last hearing.
15 | THE COURT: Okay. ‘I think I had asked
16 counsel if we covered everythlng, but we must have
17 : missed this set of motions. Okay, let's take them
18 | up then in order.
19 | Number one, an‘order requesting all defense
20 witnesses be sequestered. 1 think that should apply
21 .to all witnesses, whether the defense or prosection,
22 and the state (sic) would grant that request. I
23 thlnk that's rather standard
24 | | Are»yon- That's the next one, was my next
25 qﬁestion;-a 1ead'investigator, yeu're requesting>be
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alloved to remain at counsel stable.
Attorney Robinson, what's your position on
that? ’

MS. ROBI&SO“: I'm sorry, I just got this
transcript five minutes ago I needed today fore-
Would you ask me the question again?

THE COURT: They're requesting that the
lead 1nvestigatorvsit at counsel table during tlLe

O B N Ot W N

course of the proceedings.
| MS. ROBINSON: Well, I guess I would

ob)ect to that. "And I know that if they need an

--investigator at counsel table, I don't have a
' problcn with ‘that. Because ot some of the issues

 that may arise in this case, I would ask that

otficex Heisler and otficer Pat 8chuh not sit at
counsel table. _ _

THE COURT._ wh§ is your lead investigator?

MR. BISKUPICé' Lieutenant Heisler, or '
Sergeant Heisler I think his rank is.

- THE COURT I think Sergeant Keisler has
previously teatified about some of those issues that
I think Attorney "Robinson 15 concerned about. It's

down on black and white paper, I don't know, as far

as transcript is concerned, how listening to more

testimony would have any tendency to make any
: S . |
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impact. It's common in many cases for the state to

2 designate a lead investigator to assist the
3 prosecutor in felony cases, and unless there is sonme
4 particular reasons other than.just a general one
5t that Mr. Heisler night be some focus of
6 cross-examination on that issue, I'm not convinced
7 that he shouldn't be allowed to sit at the
8 prosecutor's table, so the Court will allow
9 Hr;'Biskupic to designate a lead investigator to sit
10 at the table. It doesn't have to be Mr. Heisler; it
1" could be someone elne..
12 | uumbe . . |
13 B MR._BISKUPIC:* This one is just a generel
14 | quest that there be no reference to potential
15 penalties rolated to the two charges mentioned
16 during the aury selection, opening statement,
17 closing statement, or testimony throughout the
18 trial._}pbviously, the_jury s.duty is to apply the
19 ejury iostructioos.ano elements related to-those and
. 20 ' potential pehalties or the oless of the crime or the
21 ) exposure to tines or incaroeration are not relevant
22 to the elements that the jury's supposed to look at
_23 | when applying jury instruotions to the testimony or
24 : evidence presented trou either side, so we'd ask
25 that the Court grant number 3.
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THE COURT: Attorney Robinson?

2 NS. ROBINSON: 1If that's what number 3

3 stands for, I certainly have never commented on the

4 penalty in a case in my career, but I know it's

. against the rulﬁu.' |

6 THE COURT: It is.

7 MS. ROBINSON: For some Courts, that's

8 gbod enough, that we've read the book of ethics.

8 THE COURT: Those are the rules, but there
10i have been times when people do not always follow the
11 rules, ﬁbt saying that Attorney Robinson would, but
12 I know in‘other cases penalties have been mentioned
13. to the jury and 1earned counsel usually avoid those
14 pitfalls as learned counsel's dealing with each

15 »othe: gnvthis.caso, so I would-expect both attorneys
16 . not to neniiom tho‘penalties in this particular
17 .vcase, and 1'11 grant your request ac to number 3.
‘iB  HR. BISKUPIC. Number 4 1: just a general
19 » ordér'iqgugytinq no reference to any topics that
20 ﬁould bring up issue- of jury nullification, and I
21 . guess similar to thc previous one, I guess were on
22 record. we know that rulo and 1 guess 1'd want the
23 Court to Just_reintorce it for both sides.

24 "THE»COURré Any response?

25 HS.-ROBINSON:;'wéll. I understand the rule
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on jury nullification, and I've never been cautioned
for {t. I think I understand how it applies, and 1
think‘that it's appropriate, and I think that
there's a flip side to that, perhaps, as well, bute
for tﬁe proséction, but I have no problem with that.
| THE COURT:. I think jury nullification
issues are becoming more common in the court systen,

and it's a legitimate concern, and the Court will

N NN n - ek wh wd .
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therefore grant the request regarding jury
nullification, Again. I think this probably comes
with experiencc in the courts. Most experienced

attorneys know not to get themselves involved in

‘ naking‘an grgunent that parallels a classic jury
__nullifiéation'arguient. s0 Court will grant the

motion pxohibiting counsel from. seeking to’ask>the

~ jury not to consider the law, but to make a

statement or something of that nature, or send a
message, that type of thing
B . ROBINSON: I would ask if the Court's

‘interpretation of that, vhen I refer to the flip
'side,_that_I,think_the prosecutors also have a duty

on the flip'side of Jury nullification is the send a
message»arguhent to'thg teenagers of the world., I

think that we hnderstand juty nullification has two
ends to it, and we_ail-—aé lohg_as we all follow the

7
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rule, we have a nice, clean jury.

THE COURT: Right. The jury's job is not
to send a message to the teenagers of the community,
it's about the facts of this case, and the flip side
is exactly that, so Y think, as I have making my
decision, I mentioned to send a megssage, that!g--
would constitute jury nullification; in other vords,
jury being concerned about something that isn't the

B ¥ BRYNBI S Iars s =2

.motions.’

elements of the offense and trying to send a message
to other young pecple in the community vc.ld be an
inappropriate argument. '
Do we have any others fton January that the
Court did not address? vb
- MR. BISKUPIC: No, I think it's

’appropriate to skip to the Héy 2nd ones. Some of
the Hay an ones referred back to potential

discovery issues, but I think at this time, it's an
appropriate spot to switch over to the May 2nd

THE'CUURT - Okay; Regarding that first

notion, 1 th;nk I had already ruled on that one at

our last hearing. You're,making a request that
defense counsel and witneéses noi make'reference to
the victim's father or occupation as a police
officer. I ruled on that. |

8
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MR. BISKUPIr  Okay.

THE COURT: And I indicated that that
wouldn't be proper, I don't see it as being relevant
of qetmané to any facts in the case.

MR. BISKUPIC: Socona one=

MS., Roaiusou: Your_ﬁonor, d6 I understand
from that ruling, when you ruled on it 5efore, ny

' understanding of the ruling was is that you ruled

BYBRNRYBI I I ane 22
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and that in the event it becomes, at least from one
side or the 6ther, deemed to be relevant, that we

-can address you agaln on that outside the presence

' ot the jury?

_ - THE COURT Yés;‘ If, for some reason,
during the course ot the ttial you need to have a

hearing outside the'presgnce of the jury because

' somethihé‘haa_coﬁe up or something new that has come

to the httdrnéy.that»belieﬁés somehow that becomes

relevgnt,'x wouldn’t close the door to having a

hearing to make"a_determination wbether, in fact,

that is relcvant; At this point, there should be no.

reterence to the-~counsel or by witnesses. ‘
MR, BISKUPIC: I guess the only concern I
bave was to have this issue resolved to the-- |
THE COURT: th is resolved. I guess that
goes with~evety ruling that I make today, it's
9
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resolved, and however, if something comes up during
the course of the case, doe#nlt mean that we can't
revisit any one of these, so it's sort of like &
trial would be something that takés unexpected turns
at times, and‘we don't know all the facts until they
actually happen, sometimes, in court. |

MR. BISKUPIC: I guess the thing I was

'expressing in my motion was 1f it could be resolved

© OO0 N O O b WwN
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completely ahead of time, that this obviously--
issues that relato to potentially naking the state
witnesses, the prosecutor's witnesses~~

THE COURT: ' To my nind, it is resolved,

| and 1 would have to have somethinq that I cannot

F,vcontemplate at this time that would cause it to have

some relevancy, without the balancinq prejudicial

' effect. o

© MR. BISKUPIC. Number 2 relates to

: discovery issues, and I know that this has come up
at a number of different hearings, but the state

wants to be certain on these discovery issues.

Obvxously, we're within a few weeks of trial, this

' case’has been pending for a period of time, and we

are at least av&:ebftdm some portion of the police

reports of some'degrée of defense investigation and
what we believe is taking of a statement, at least,
‘o v .
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from one individual, a juvenile, and-- -

2 THE COURT: I think we already covered

3 that at the 1ast.heat1ng. I believe, in which the

4 Court ordered that defense counsel should turn over

5 any documentation that she might have, whether that

6 be a written report or a tape recording, to the

7 piosecution. I don't know if I used the word

8 promptly ih_raading the motion, I think you were

9 concerned about promptness, and it should be a

10 prompt turning over.. o

1 o _ﬁ.MR. BISKUPIC:  $0 ¢onsidering'we’re about

12 | three,'tour'weeks fton trial; can the Court
13 _establish some dato certain?

14 | | us. ROBINSON: Let m'e respond to that

15> first, I‘d like to talk about an issue that he's

16 addressinq this particular witness. '

17 THE coun'r okay.

18 Ms. ROBINSON: Your Honor, I think that I
'19_ -foresee, rrom an allegation the staté has made in a
.20 police report, that suggests that they interviewed

21 someone I had talked to. Now, I didn't take a
22 staﬁement froﬁ_the:perspn:‘l talked to someone. And

23 there's some issue raised as to whether or not I

24 qéuld m&ke a réference to having'talked to them. I
-25: have no_probleﬁ_witﬁ the fact that I can't and the

11
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role that I play as a rule if I talk to a potential

2 witness, and we covered that last time. I do have

3 some problem with the manner in which it's been

4 cloaked by the state, in that they have made a

5 suggestion in a police report in reference to that

6 young man that he was--had becore confused because I
7 " had told him, this is tne officer's version, not

8 what the kid told them in a statement, but that he

9 had bécome confused because I had indicated that

10 there was medical testimony that the deceased had

11 only been struck once.'

12 B . Now, tha fact is that I wes out there shortly

13 after the preliminary hearinq, and the fact is that

14 the prelzminary hearing physician did testify that

15 :it could be consistent with, I think he was asked on
16 direct more than one olow, and it could be
'17 ’consistont with one blow., AS 1n many cases, an

18 '__investigation grows, it takes on its own life in

19. that if the otficers believe something has occurred,

20 sometimas the witness s statements come back in that _
7 ,fashion. _ . _ ;

22 . 1did inég-,"a_nd I dq‘n't.:--'a.nd I think the state

23 should bé precluded, unless they want to have a

24 henring nefore or outside the presence of the jury.

25 and just ask this young man, whatever, because I

12
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don't think the state should be-~once they get a
ruling from you that says that I can't suggest that
I ever talked to the guy, that they can come in on
their examination and they can say, now, you told-~
apparently they think he's told two stories or four
stories or whatever and that you did it because '
Robinson went out there and confused you ahd tolad

you that the medical examiner said it was only once,

©C O N O O b VN
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or the medical records said it was only once.
They're setting up an issue that, in fact, the
wedical person did say it was consistent with one

blow, he said he d4idn’t know it to be consistent

"yith_mbre than one, and they have another witness,

as I understand.'whd may have something somewhat

more elaborate. but I don't want them to, on the one

'hand, get a rulinq from you that I can't—»as if 1
' wasn't there. which is fine with ne, but then turn
- around and say to him, this is the fact that you

became confused or told multiple stories.

Ih fact, I can-~if the boy were gquestioned

_under oath, he would probably say that what I told

him was that if he had anythinévto say that was
different from what he thought he had said before,
he should talk to his lawyer, and he had one at the

v time because he had iomo other'ditticultles, and
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that he should take it up with him as to whether or
not he corrected his statement, s0 I simply don't
want them to raise that as an issue and have that
become an issue within the trial, whether or not 1
was out confusing witnesses.

THE COURT: Actorney Biskupic?

MR. BISKUPIC: I definitely think that‘s

an issue in this case. We'have, and I offered the

c R B RV o535 %238 =23

T WM N N A W N

report to the Court, that specifically on a
interview on December--or November 28, t:lls the

otficer~that he saw.twp blows to the head, and then

' in a follow-up interview on De: ewber 12, indicates a

chahgé’in the;stdrf'and talks about an intervening
féct‘ﬁhefe:he‘é.provided-informaﬁion, at least to
some Aegtee, whéfever thét may be, from

Ms. Robinson, and obviously the change in the story
is very important._

These are~= Tbe number of blows in this case,

I think, is an 1mpcrtant issue on the elements of
.the_offense, and here is a witness_who was standing

. apprbiiﬁateiy five to eight feet from the incident

and talks to the'officer3 within approximately four

' ot five days ot_the'actualroccurrence and describes

one thing.-'And then apptokimately two to three

‘weeks later, glves another version to tha police

14
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that has changed for some apparent reason, and I
think it's important to explore with this wvitness,
whether it's on direct or crcss, why there was a
change in the statement and {f this intervening fact
that led to some confusion or change intertwines
defense counsel in the case. I think it's
unfortunate, but it's relevant.

MS. ROBINSON: I don't have any problen

10
1

12

13
14
15

- 16

17

18 |

19
20
21

24
25
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with anything he eaid, except to this extent. For

hinm to suégest to a jury that, in fact, there wasn't

medical evidence at that time, that it was

consistent with one blow. Yo, see, I don't have any

' problen'ﬁith how many times the kid changed the
stcry, I know that the kid's second interview,

according to their report. apparently, the lawyer
contacted scmebody and he was interviewed or
whatever"v S .; N _ ,

- THE COURT Sc you now interviewed him
enother tine.- Has the state interviewed him
subsequent time?

.HR.‘BISKQPIC: Once.;

iHE-COUkT: ,Jusn one time?

MR. BISKUPIC: Right. |

: THE COURT So yov dcn't xnow what his

' testinony will be now, 80 we have two conflicting--

15
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MR. BISKUPIC: Well, the attachment to the
motion indicates Sergeant Schevers spoke tovhin on
the 12th. '

MS. ROBINSON: In answer to.the Court's
question, they interviewed him after the event and
they intervieued.hin once after I had been out in
the comﬁunity talking with people, among others,

this poroén in the presence of his mother, his

o X 3R 2B S 3E I s o2oa
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father was tbcro for part of the time, he was'at his
home, they invited me there, and I think there was
actually another younq person there, I don't know if

it was a family »ember or not. s0 they have talked
bto him again. X think the question is he may have

mado conflictinq statements to me, to then,

) wbomever.'

The only problem that ‘I think we need to

' fesolve_outsidevthe presence of the jury is the

Vexﬁént to'which'they.can try to embellish whether

his‘changed éihtemént,_as'they're'saying; and I'm

not concedinq that it's a changed statement, wbetber

his view of it when he was 1nterv1ewed the . second

time by then could be crcdited to my giving hin

‘information that the state is goinq to try to color

as being false 1nformation.
THE CDURT:_ Do you contend that
16
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Attorney Robinson's stastement to the witness vas, in
fact, false?

_ MR. BISKUPIC: It depends on the date it
was made. The prelinm wasn'i_held till the 11th. If
she's saying her contact was between the afternoon
of the 11th and the prelinbénd the mdrninq of the
12th when the police talked tb him a second time,
maybe she did obtain something at the prelim, but

NN N N'.. - ed
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it's my undérstanding that the interview that she
had with Mr. Geiger took place before the prelinm.
o ”us‘»aonxnsou: I could=- I dun’t have the
notes here about thét. .I could put my finger on the
date, but i kﬁbw’that I had alieady had the treating

Tphysician on tha witness stand when I talked to this

bay, and my impression was when I talked to hinm that

night. because I wanted him to make a statement to

. someone if_he:had.something to say that vas
'éonsistent with ﬁhht he was tellihg me that night,
80 simply advised him to call his attorney and have

his- attorney make arrangements to nake a statement.

This is the boy, after the event was over, had

called the police and never had made a vritten

statement prior_tO’that, as I recall.

. THE COURT. SO ha made an oral statement,

-then after speaking to attorney Robinson, he made a

17
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written statement, which is--his written statement
was different than the oral statement.

MR. BISKUPIC: He spoke to the officers on
the 28th, and there's a narrative attached to the
motion. | |

MS. ROBINSON: But he didn't make a
written statement, did he?

MR. BISKUPIC: I can't say for certain.

NN N -A‘-; - et
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" MS. ROBINSON: As I recail, when I talked
to this'bby; he was a witness who had neﬁer made a
written-statement to anyone, and in taét, had called
tbevpolice departméntvthe night of the event and
éouldg?ﬁ gét_tﬁrﬁugh to anyo: : ‘cause he was upset,

: COncerneé, a vitnéss; and‘so oﬁ, and when I spoke to

him I don‘t believe he had made a written statenment
to anyone. Nov,_x didn't have the discovery; I
.learned that from him, that he had not made a

. written statenent..

And part of what—~ In hindsight, it should be
clear here, in terms ot the tlming, at the time that
I talked_withvhim, I didn’t have.any.dxscovery
materials. I didn't know if he had made a statement
orihot pade a stateﬁént till I talked to him, nor
did 1 know what1he iold'the officers, so it's-—l
don't~—fbt the state to say thai I got him to change

8
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his statement by what I sajid is an unfair
characterization of what I did, because I wvent out
and asked him to tell me about it, and I wouldn‘t,
at that time, know what he had said before.

THE COURT;. Mr. Biskupic?

MR. BISKUPIC: Just so I have this
scenario correct from defense counsel's perspeetive,

thers was an 1nterv1ew on the 28th by the police, I

NN N N - - . :
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don't believe that there was a written statenment,
but thers was an oral statement. That's the subject
of the narrative on éage; approximately, 40 to 41.
rorty»&ne's sttached. SOmetime after that first
1nterview on November 28, Ms. Robinson meets with

this indlvidual, and apparently it's her

: understanding that that's after the prelim which is
- on the afternoon ot December 11.

On December 12, 10 a.m., Sergeant Schevers

speaks with this individual, and he indicates a

different scenaric than he originally gave tc the
police back on ncvember 28. Whether the confusion

was created ftO“ information Ms. Robinson had from

'some source other than prelin or from the prelinm

'itself. I don't think 1: of consequence. The fact

is that he expressed confusion based on that
intervening interview with Ms. Robinson, and then

19
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his story changes to something Quite significant

from his inftial interview, this is a witness that's
relevant, five to eight feet away from thig~~the
actual ulleged offerse. This is a witness who,
wvithin five to six days of the incident, gives a
statement exblaining.atlleaet_two blows, there are
two blows to.the head by the defendant to the
victim, this 1@ a vitness who changes that within

BRBRN2®B 33335234023
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-twe_weekk of that jinitial stetement. and I think
'it's relevant for the state to explore the changes.

'He's‘expreseing in his December 12 interview

that tnere was some confusion created from his
v"interview vith Ms. Robinson. ‘Vhether that was based
- on intormation ehe provided that she felt was

:iaccurate or. not accurate I don't think is of

consequence at this point. The fact is is that that

-intervlew created conxusion end ultimately his story

"ﬁﬁchanged regardless ot intention from defenoe.

Ms..ROBINSON: x hava no problen with thenm

if they want to uay there s some contuaion. They

’v'still, apparently, haven't taken a written etatement

from that guy, and I have a 1itt10 difflculty with

the reporting probleu 1n this case of the narratives .

.that have been done. I don't know if he was

contused or. it they were confused uhere-x don't

- 20
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know who's confused., We don't have a statexent froa
the boy. All I am concerned with is the narrow
1seue as to vhether or not they unfairly try to
cloak that I went out and did something to mislead

this person, because I don't want to be in the
position where we have to educate the jury about

discovery rules and wvhat I would have known if

anything was ever said.

BB RN I3z an 23

1 was shocked that this guy told me he had

' never made a written statement to an officer because

he‘seemed_to me to be a vitness that was readily

*Zavaileble and nearby. and-tbeir report indicates

that he had called the department that night, but no

"one had talked to him.

_axsxnrxc.j Whether he made a written

statemant or oral statement is still a statement of

: vrecord that is recorded by the police that will be
‘e_used to cross~examine him during the process of his
A 'itestlmony on tbe stand, and any contradictions that
“t~:.have been created, 53 think it' fair game for the
='state and 1t's also very relevant to explore why

"this eyewitness has changed his story.

ns. ROBIRSON.Y It's fair . game, ‘but you

see, you're dntthe'aésumption that the officer's

‘versions are always accurate and that the boy is

3 :.2.1
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changing his stoty, and in this case, I'm not

willing to concede that.

THE COURT: Wwell, from the wvay I see it is
that every tire a wiiness changes his story, their
story, it becomes a credibility issue, and
therefore, is highly relevant to the case. Now, the
teason.tor'making the change, I think, gets into_
sone fairly tricky 1ssues. for example, in this

NN N “ o ' . .
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ci—é, the trxcx?_t“ﬁue becomes the fact that defense
counsel spoke to the person_and that can lead to a

number of infetences about defense counsel when, in

~ fact, uefense ccunsel isn't the issue in the case,

and that can be hlgh1y-that nould be highly
prejudicial to the defense if the ]ury were allowed

to, 1n essence, speculate that defense counsel

' sonehow orchestrated or caused this.

From what I've heard in this case, up to this

f.bpoint, is that defense counsel's questioning was=- .
; .:there was nothing shown to be false or fa‘lacious
T  about her questioning, with clarity it has been
.fishown to me, 80 that beinq the case, I think it's

important for the COurt to err, it anything. on the
side of the defense counsel becausa I do not want to
inhibit defgnse coun§el from being allowed to
question-pedplé»uhen,:iﬁ fact, they hévg no

22
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investigstors, thev have to have the opportunity to
g0 out and talk to beople, to, in fact, almost
becone an investigator, even though they can't be a
witness themselves, obviously, they have to have the
right to go out and talk to people. . _

This would result potentially in a very
confusinq issue to the jury if they're to be
tocusinq and evaluating on the defense attorney's

10
1
12
13
14
15
16
17
18
19

.21

23
24
25

conduct in her investigation of the case, and I
think it ultimately might be quite prejudicial on an
issue that they shouldn’t be focused on. It would
be another natter it you could clearly show it was

somethinq more than confusion. If it was like

‘obviously false information being given to change

the person ke testimony, it would be a different

';story.;.__

I think wnat you re going to have to do then is

?n obviously be very careful in your questioning about
:.the change 1n the story. xt can be one, as
”'Attorney Robinson has really indicated as resulting

 -'from oonfusion about the tacts but not to show
'that-*I think at thio point I haven’t seen any

¥ ,evidence to suggest that Attorney Robinson
__intentionally misled the person. She has a right to

try to advocate for her client, try to change
23




-l

0 0 N O s W N

people’s stories if, in fact, kbe'- searching for

the truth an@ she thinks that something needs to be

crystallized in certain areas, that if their stories

change, they change, 80 do you understand, Counsel?
MR. BISKUPIC: I underst#nd that ruling.

I guess it overlaps with number 3, which, 1 éuess,

was more directed towards the form of the questions

to that withess, and I think defense counsel has at

east—teptuxantha tnat the form of her questions for'

NN N O SO :
ma‘uk’,.‘gmmﬂma:a:&:s

this witnes- would not create a situation where
defense counsel would be assertinq sone personal
knowladgo of the statoments made to the witness at
this neetinq.vf’ - '

‘ " . THE chRT I tl.ink we already touched on
that sanewhat, but it's clear that that would not be

g permitted.

Defense’*j:'_ o
o ms. Rosmsour 1 understand. | |
G.Tﬂﬁ COURT You understand that’ I want

-? to go back tc this-the 1ssue about-—in 2, ‘I think
'you bring up the question of surprise, and we just

discussed that. This would apply to both at torneys,

that surprise could-unfair, undue surprise without

" an apprcpriate explanation could result in any '

number of sanctionu frou the Court. so it aight be
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for violating the court order to promptly provide
discovery, it could result in potentially contempt
finding, it could be subject to a fine, it could be
an oral reprimand on the record, it could be a
continuance of the case if it was that -criou-, or
any other appropriate sanction that I can think of.
In some cases, I guess, if the state made the

error, it could even include the pbﬁsibllity of not

'a%iowinghtha—testtmcny to ocCur. I don't know

R 2B 33 3I3a223 223

24
25

3what-—we could do that against the detensa or not.
1 think there nigbt be some constitntional

prohibitions against that, I'm not sure, so it could

‘be any number of things. and it would just have to .
.'depend upon the gravity of tb« oversight and the--
: whether there was intent or recklessly*cor gross
:recklessness would all enter into Court naking a
-‘deternination ot the reprimand, tine. continuance,

. or not allowing the witness to testity.

Okay.f Number 4._jf:,'  | | |

MRy nxsxvpxc._ Number 4 relaten to the
issue raised at the last hearing regarding :

Sergeant Heisler's testimony, and the state 5 motion

is to have an: order precluding any comment or
suggestion that would place the state in the "
position of having to call prosecutors to the stand.
25
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I know Sergeant Heisler was questioned on
corrections made in Officer Schaut's report and

- whether that was influenced by prosecutors in any

fashion, and I think he's answered those questions

at the previous hearing, and so in order to avoid a

situation where the state would be in a position to

have to testify if that's commented on during the
trial, jury eelection, the opening statements; or

C @ N NN OB W N
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any testinony,vve'd ask that the Court grant
number 4 preclndinq any reference or bringing up of

 any allegations ‘that the prosecution ‘influenced that

decision. S ‘ _ ,
s m co::m' Attbrney Robinsen?_
5. noamson. well. I think

'ej;OIticer Heisler’s testiuony,'which I have a
_1transcript of, x tbink really absolves Mr. Biskupic

of having actually made any decision to destroy the

| sheriff's department report._ ae does say that
"_xr. Biskupic was present for the meeting, but he
;_does state that he nade the decision. To that

extent, I don't see how the prosecutor bere is

' concerned about being called as a vitness or any

B need for any outszde prosecutcr._

I do think that that general subject area is

".going to be, perhaps,‘relevent from time to time

26




during the trial, that is, the fact of the report

2 being destroyed. I had expected by now I might get
3 some update on ny discovery‘request from the state
41 in terms_of how they thought we might handle that,
5 because to data.'z don't have from then any
6_ de;cxiption of what téstinony was originally
7 ‘croditcd_to_ﬁhe fellow named Chris Dragosh. The
8 stntéupnt of Officer Heisler was that there were
4 statcnents.nado in Schaut's report, he summarized
10| statements of Chris Dragosh that should have been
" croditcd to creq Kortz, and that they had made the
12  chanqo.z ’
13 I don't knov which of the statenments nade by
1’ ‘ vcreg Kortz, allegedly naue ) him, the way it ‘
.15: _'7appearc today, wcra, in tact. the statements
16 _H'_oriqinally made by Chris Dragosh. 1 would indicate
17 "ﬁnthat the orficer aeisler s testimony about what
18 happened is not consistent with what Officer.
?9 .  Schaut‘s testimony is, but I don't think that
-293 - reflects on the prosecntor's office, and that I will
2 ' try the case, that I don't intend to try
22 Mr. Biskupic. | | |
23 m COURT': okay.  Well, you don't intend
24 fhat. It's pcssiblc that that could become an
25

important 1snuc in the case?

27
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MS. ROBINSON: Could be an issue in the

2. case. 1'm going to say it this way. I don't see
J what more I can do pretrial about that issue that's
41 not going to only serve to dcprivchrcq Korte of a
5, 3¢:y understanding how this case has developed, in
6 that I don't~-1je not anxious to get a pretrial
7 rnlinq'thet cleans up what hns occurred, and because
8 I don't want to be deprived of at least
9 establishinq,.even if I have to do it outside of the
10 presence or the jury tron time to tinme, to be able
1 ‘to assert that as relevant to this case as the case
12 develops.~.~ o
13 X don't intend. in my opening statement, to try
14 ;the issue of how police wporzy are made, but I
15 tthink that so much of the teportt in this case are,
16 as Hr. Biskupic has characterized then, narrative
17 '.:f reports " The manner in which narratives are taken
18 S mand the sort of sanctity of them, once they re.
-19 ' ”developed, I think, is-1s inportart. |
 29 | ) THE COURT. Hr. Biskupic, what's your
21| :'response? ' L 'H ' _
22 MR.' axsxupxc.‘ That I think the
23 | preparation of reports is relevant evidence. The
24 | reasoning on the motion for number 4 was to
25 obviously avoid a situation where, during the trial

28
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or on the eve of the trial, an issue comes up vhere
X feel I need to testify on any issues related £¢
tne preparation of those reports. I would ask that
the state (sic) grant number 4, and if for some

reason an issue comes up, that we just be very

careful'and.addtess that outside the presence of the

jury betoro even any interence or mila oquestion is

raised on that issue.

NN N NN e o o L N
o R B REUEBZ &I a2 b 23

THE COURT Well, I guess we're at a

» :disadVantoqe because we don't know exactly how the
’ trial‘vill develop-and what issues of credibility
will becone very important. but credibility in one

of thc most inportant things that a jury has to

:ndecide in the case._ how. ve uave a neeting of the
nipolice officern and the district attorney, and '
_;.Sergeant Beisler, in this decxsionooin this meeting
v'.‘makes the decision, but the DA who was there is ‘the
f chief law onforcenent officer for the county. Now,
'_V_I don’t know uhat's said and not said and how this
"all came about, but I can't imagine that a sergeant
| in the sheriff's departnent would do something that
 he felt would be contrary to what the DA'B wishec ’

were.

i ¢ think in this scenario, it's unfortunate the

: way it came out, but it almost draws the district

29
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| nr. Biskupic?

attorney in as a potential vitness vhen you have
4Serqeantnnoisler‘tbere. and on this important issue
of crodibility as ta a witness's utatannnt and the

way it vas changed. I Just think that tho potential

is thero to drag tho DA into thn tastinony, s0

HR. BISKUPIC. well, once again, ir

"there'a ncnc link established, and 1 don't believe

el ek i T eh e .
™ .N O ! x W RN = O

3R X

24

. 25

wid
<]

that thert uas any !oundation laia tran

.SQrgcant Hcislar's testinony, I want to hc preparod

to ansuar that, uhother I have to testify or not.

't,_But I think 1t'--x think thera should be some offer
'}of‘proof shouinq any relevanco to that. Once again,
e _I nean. ainilar situation arises when defense
‘f;'counsel has to. neet with witnesses, the state has to
| 'iv;noet vith investigators cr sonetinea are drawn into
.i'those situations, but there's been no otfer of proof
:.or any indication ta show that thé state even played"k
‘;ifiTa role in that process ot the correction of the |
'3_reports, or the prosecntnr—»or I did, and sinilar to

'the cOurt's tuling an ruterence to detense counael

having any contact with Dean Geiger. I think that '

‘beyond the ordar-that we‘r, requesting in nnnber 4,

that there shouldn't be any reference to :y

'attendance at a naeting 1£ ur. Heisler has already

-‘-30_1_"
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tottitiod that it vas hlu decision.
‘MS. nosxusovz May I be heard on that?
" THE COURT: I think in response to that is

-~ . that I think as i prosccutot,-you're charged with
_'alloohavinq iatornation that is wailable to the

polica, you vere at this -ceting in which it was

decided to tako back these teports, and then

-onething that's an inconsistent statenent is

D 0 N A W N
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: suddenly taken out ot tho policc reports that is -
obviously, well, one side oz the coin is that it was
:van honest crror in the polic. otticer atttibnting a.
8 statennnt to an individual versus sonething else. .

f{ NOu, 1t seens to me that there are some

© credibility issues thers that would, first of all,

 :' naybo apply to tho polico ofticor who oriqinally o

|  :”“took the ctatnuent and also a question as to whether"
':7fthe statanent wal actnally uade. Then there are
svffqucstions as to tb. accuracy of other statenents

>,f  7that tha polico ctticcr nay have been 1nvolved in

77 taking, so clcarly it ntzects hiu credibility, and

 fthn pro-ecutor 1:, 1n nnny rc.poctn plccad on a

: pedestal to, X gueu, protact tho record, and vhen

it has to deal with evidence and knows that a police:

| ofricer is going to take hack reports and chango _?
then so the derense 18 obviously not going tc tind h

&

TR
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out about 1t, I think rather than just saying the

otficer nadc-the docicion. thovprosecutor would hnvé

| the recponsibility. nunber one, to preserve thi

raport so that it vauld not bo changed and
destroyod, €0 I think your obliqation was a little

greatcr thnn $ust bcinq in the nectinq and not

nakinq tbo decluion, bocauso by your nllance,jx

  th£nk youfva_acgualzy_ratitiod that qnczuion.

V 2 N OO s W N
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”che caoc?

1-¥du5rt'th§ chiotviaw entorccncnt'ofticit;

Now. thc 1;cun tor tha ttinl. 1. thnro sone way

':ﬂ:that you can got ropod into tbil aa thnt you get in
:'.a position to dctcnd youttolt thtouqh testimony.

.} 1 have 1ndicatcd. b 4 think th. ovidcnco is rclcvant,
Z‘lo nr. Bi-kupic, do you think you should ronatn on

R, BISKUPIC' z'guesd ﬁf 1hquiry to the

zf i. court is what degree ot latitude? Obviously, you
. can't be clairvoyant about,what's goinq to cone in
' .aa evidenca, but I can see that the preparation ot '
"ireports by‘nny ofticer in any case ia relevant
:1inquiry by the stato or thc defenso on questioninq
| Obviously, it thorc's an interencc raised that part

of the decision to corroct ot chanqo tho roport vas
influenced by silenca or by ovort statements by a

 prosecutor, I would liko to make my-clt availcblc to

";{isz; .
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testify. Obvicusly, that creates a dilemma that I

can't be - vitness and prosecute at the same time.

| THE COURT: As to nusber 4, I am going to

taka that under advisesent, let's move to number %.

MR. BISKB?IC.. Five relates to the fact

that during the pendency of this case, there have
~ been other matters filed against the defendant, and
-obviously a waiver vas sought 1n this case and aluo

R®B8B3a3aaz2awm =2
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o tesponse’

vzin the otber caso and that those proccdural _
L'_decisions by tho state on this case in seeking
‘ E iwa1ver and ultinately charging out the uttering -
o charg.n ahd the seeking the waiver on those chatgea,i
v‘"fwstate teels that those aren't relevant to the tacts'
~and elenents related to this case, and we would ask
~.£or-an order precluding any connent on the fact the,

o defendant was charged with additional ‘offenses, the

| ?Aitact that he was,waived in this case, and also o

3 wa1ved in~anotber case.:”§jﬁ”'-

rHB cnunm; Attorney Robinson, any -

'fﬁf.;¢~»f§ '«us. Roszusonz Au thia tine, I don't have
o a theory of defenne in which I uould consider thoao
: items relevant.m It may arise at sonme point that I

might deem they'ra relevant, and I uould seek so:e

guidance fron the cOurt hetore I bring it up in
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front.ot:tho jury.

 THE COURT: Like the other rulings, the
Court will grant number S5 on behalf of the state,

'.cnd again, it's as good as the situation warrants it
at thic'ti-o,'sc ve would hcvc to have, at least on
‘every one of thcso“ruilngs, an additiohai hearing to
'dcterninc why the COurt should change its decision.

: Nunbot 6. ;j;’
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MR. BISKUPIC' Number 13 telates to tha

“ ;ctat¢ . giving notico whcthcr any witnesses veto -
_ ;fprcnlscd any considaration ot receivod any
ff;'compensation or. consideration on other charges in:
_A_b'relation to coopcration or testinony in this case,-
" and the state reprasents to the Court that there has
N been no such aqreeaents sxnce the initial return of H
;”f discovery. 8010 vitnesses do or pctential vitnesses
""do have crininal convictions._ I'- conpiling ‘the
. ‘ ;3actua1 Judg-cnts ot COnvictions tron the c1erk ot |
'3"§c5COurts and vill turn thoso over to de!ense counsel |

c-i" uhcn complot.._'f13

TH! COURT: Attorncy Robinscn?

ns. ROBINSON: ﬂbll, as. I underatand o
number 6, he' ] suqqcstinq that x can't tcstity about-
these things. I do think that I,_tirst of all,
have~-am entitlod to know any conversations oftlcers z
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have had with potential wvitnesses about how thoir

-,cooporation 1n thil case or the fact ot meeting uith

them in a squad car and & communication about this
oase;’it 1t*relatoo to how théy'to*beihg dealt with
and in torns ot going to juvanilo court or not qoing
to juvenilo court in other cases. I ‘think that‘s
their duty to di:closc. And the Court's rulod on
that bcror. and thcy'ro aaying thcro is nono. but I

© 0 N O s W N
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: ~don't think that procludos e from asking a witness
. as tboy tostiry 1! it's appropriate whether or not

thoy baliovo thalr coopcraticn uitb the ctato in

"'-thin caso will havc tho tavorablo 1apact-.

. (Tolophono tinqa 1n oourtroon )
us. RDBINSOﬂ: Or vixl havo or has had a

,f i'tavorablo inpact, that is, &aut's in thc :
_;joilindividual's nind. vhich nay, 1n some lnstancos. be
” '”';Wd1£terent tron wbat‘s An the state's otticial a
i protocol, and I think that if I can ask them, you
o‘:should bo pernitted to ask theu whother they have
.;:Qbeeq promised anythinq.o: it they've received
 H:anyth1ng or'it they have—-and I don't toresee that ‘“
 this would apply, or whether they helieve that hy

being cooperative, anu that to sone cooperative -

 could be meaning sinply being truthtul, beinq

willing to.come_forward, and that's certainly
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- systea.

iohcthinq for cx#ninntlon, in this case, if in
their--{f they believe that {t has had a favorable
or will have a favorable 1n§act}on their own

- personal re;atiQnshipvwitb.lav enforcement or the

- THE couxr Well, I aqro. vith what~~what

L Attorney Robinson says in part. I agree that if a
1  witness says that I was ‘promised this or if 1'd be

Q© O N O " s WM
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s : : standard.

cooperative, this would haypen, and some person made

that statenent, the witness. that that vould bc

rnlevant - AS to their own foelings about how thoy
-”reacted how this wouzd happen, is totally '
fspeculative: therc s no standnrd One person who
j_-cooperatos night have great teelings about 1t:
| _another perstn b ccoocxa&ae zight’ think it vas
” »  ;horr1b1c.» I don't think thare's any standard to
"':i: deternining a person's teelinqs as to whether their
}:‘f‘cooperation helps thcir casa or not _ There 'S no

as. ROﬂIHSOﬂ., Hay I clarity what  § vas

'”ﬁ}trying to say? I didn‘twsay 1t very wcll.

o THE counr B Okay.--gw : _
xs. ROBI&SON.‘ It's this. that I've had
the experience uhero an individual testitios that

, they believe. that by availing thenselves in the case

: ,:35‘ o
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at hand, they expect that they are going to be

treated with some lenlency or special considcration.

Now, the prosecutor's ottico and the sheritt's

‘ 'departnent can always conme forward and say no, we
 aidn't make any deal with them. In other words, if
'thollhdividual believes that thio-thcy are--they

aant to ho holptul to the state because they expeact
and may statc, nay not state, that they were 1ed to

O B N AW N
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vhelievc they were in enough trouble already and this
'vould help then with their problens.

I don't think the fact of a police report or

';the atate coning back with a discovery answer that

says, well, ve don't really have a deal with this

_‘f person, we haven't nade any ofters or any, you know,
Lffabout speultic ﬁh rgos or vhotever, I'n suggestinq :
. that that does not carte blanche foreclose the :
 ;3 inqu1ry of. a witness. and of course, it wculd be
_ "_1001ish Ior ne to qo stonping through the witnesses
 .*,usaying, Do you think this is going to help your
;H:?fcase, ﬁnd thay say no,’ no. no. It's not, like, one

“'of my wholesalc questions, but I don‘t think b G

should be procluded fton at least the potential

_ opportunity ot witnesses uho testify or do things o
_ because they believe that even an officer on the »

-beat who- doesn't nake the deals for the prosecntor'

"_"37,_'
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office hll led them to balieve it was the way to

handle 1t.
THE COURT: Attorney Biskupic?
| MR, BISKUPIC: I guess the concern I have

with that approach is that by raising the inference
»for even starting to bring out adjudications or

convictions or charge- that a witness may have bad,v
uhethar thoy rasulted in adjudication or conviction

0 O N O s W N
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'”;sone contnsion.- f",

~ or not, batically back door is getting 1n chatactor -
. cvldonco on that indivldual that goes boyond tho

norn of askinq thc porton about their conviction and

1!1ndlng out that nunber.5

THE COURT : Well, when you get into a.

_vf'parton'- subjoctlvc bolietl about what they‘re doing
__} 34h¢r¢ end ERN thnt aning to helr them or not, the
‘.Tn: COurt doesn‘t see that there's any-anything
' objcctive to thia uhatsoever, Mnybe that's why
k'-Attorney Rohinson uants to have the right to ask it,i !
:' ;and yet at,the sane tine, it could open the door to

4
g

i Now, I'n just trying to envision in my own nind :

_how you would ask this question. Dq you have any

examples? ~'

us. ROBINSOR-' Yes. Havo you had a 1ot of

contact with otticer Jones 1n the past? Oh, yeah, a
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lot.

N
o

2 Do you have an opinion as to whether or not
3 ho's given you some special attention? Yeah.
. 4 And did he frequently check on your conduct or
5 misconduct in tha;paat? Well, a lot of contact,
6 that sort of thing. '
7 Now, you and the officer have a much better
8 : re;ationsbip noé that you have been cooperative as a
9 witness in a major case? That‘:.right.'
10 Do you believe that your telling the officer
1 the.stétenent_that you have told hii'will help &ou
12 to‘have iess police 6ontact in-the future?
13 - THE COURT: Hr.vBiskupic? |
14 e, Brsxupxc: well, it's pretty
15 | t»speculativr to havn 2 perrnm giess vhal kind of
16 ' _police contacts they're going to have in the future.
17 , THE COURT:< I think that line of
18 | 'questioning is-it seems like it gets into the area
19 ' of subjectivity and apaculative issues. If &
20 o witness were asked tbe question. you thought you
21  were going to benetit by telling this story, could
22 that be a question that uould be askod? I would
23 think so, but all these other types of questions
24 that Attorney Robinscn proposed, I don't think 80,
but you thought you'd benetit from talking to the

. 39
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bollca. tiqht?» ¥us, no. And it & person says no,
it's cut off at that point. If the person would
,.answér yes, well, how do you think you would benefit
or hoi.do'jou ihink.ybu were going to benefit would |
fvho the follow-up. T

: Attorney xobinson?
o ns. ROBI“SON“ I have no problen wlth

'-1th§§; I appraciate—- I can appreciate the

- b eh e b wb ek ek ek b
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: “ditterance between what you did and uhat X did. and '
B can 1ive with that. - ‘ S

TBE COURm: okay, that is the extent ot

": Attorney nisknpic s notions.' I took one under
. -5vadvise-ant. and thera is another teason I did that,
._5;1 tanted to tnlk about potential jury aequestration._‘

ns. Roamson: . Could we-- Before we go on "

h“lff'to sonathlng alse, ,ust as a bonsekeeping 1ssue,;11
_. ‘have a couplo things. One, the pralininary hoaring
: transcript is finally prepared, and I had made a
S notion v.mich this Court hasn‘t ruled on, and I'd ask
o that tha court would have-u-to do that or do it at
f'tha ti-e ot trial. hut just for our racord. I had
_”aade a notion to disniss after the. prelininary

hearing, I reserved it in this court, yon couldn't

"rule on it because you didn't have tha prelininary ’

hearing transcript.__ _
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. THE COURT: I didn't know we had it.
MS. ROBINSON: It just came. I just got

gino a fev minutes ago.

| THE COURT: I haven't;féad it.
' MS. ROBINSON: I dndarntand. but that's

jnst .onathing that I'n noting ve need to do. 'Then'

thn stata has given na notice of a person named nakeﬂ

) who ia hero in the Outaganie COunty Jail. The

W BN OO O W N
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stata-ent was takon tra- hin wbon ha was in the

; rond du Lac cOunty Jail, and to clarify our

disoovary. X don't have . Dake's crininnl record, -
presunably hc has one. and ha is a potential viﬁness _
at trial, and I'd ask that they would qet that to ne'.
Pretrial.  -;;'i{" | '"'f’ N

- ;h. c&urt, at uur last msa»;ng,}indicatad that .
I could cxaninc 1nvenile records in your otfice. I
hava not cone to do that because I believed I Has

- ,‘ R L

goinq to gct th¢ adjudicationa, the juvenile

| adjudications fro- the atate and then 1 uouldn't
‘ have to exanine thosc tiles. - o

| THB COURT Bave you Iade a specific
request as to the individuals’ _'
'_ Ms. Rnsznson. Well-~ .
| “THE COURT: I wonld think that uould be
pretty easy to conply vith. ;;f f”“ o
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¥R. BISKUPIC: If X get a 1ist, that's

MS. ROBINSON: The list would be the
pooplo in their oharitt'a dopartannt reports. ~Thoy

‘have L llut o!~~nont of tho vitncsscs in this caso .

‘aro. 1n !act. 3uv¢n11.u. ana/x think that it would

"bc aolt ottlciont to tr-at th:n as all potontial o
' j Ultﬂ"l&l troa one lidc or the othot, 0 we had thes

R Y
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”J_  protrinl to cxalinc. It night clearly 1-pact on
'ﬂﬂhnthor or not I chooso to call :onoone or not call

o  ftha: and -o I‘d 11kc to have a :easonable time

 vf; betort trial, uhat their juvenile caoos arc.;

The othar xaason tor havinq it at & reasonable -

R time before trial 1- that would save me time 1ooking
‘ :=}:th cuqh uhich ttlas nre ad*u& rations versus tha

. :{ :ones that ara the consent decraes or. whatever-
_f?;?ﬂittcrcnt-whatevcr'the juvnnile vord 13 for it,
 :f1% that didn't re:ult 1n adjudicationg

THB COURT: Consont dactoes.»y

"gif Mr. Bilkupic?

MR, axsxupxc: Yoa‘t;xx'-. whaf.your"'

Vlmpreterenco is., It thorc‘: a list or sone speciftic
._names, I could hnvc sonabody diq out vhat those case

' '_numbers are and thc di.pog,;...-lﬁ"

THE COURT: why don't ycu provide a list
a2




-

- to nr.‘aiskupic and he can provide copies of the

2 diapos?
3. " MS. ROBINSON: And them—-
4 . THE COURT: Or the judgments.
,  5 us.'noninsonz I have had an opportuhity
6 to look at the photoqreph: of the case., I'donitv
'v 7 _ think ell ot the photogreph:~~' well, x've looked at
8 94 pho;ogtaphs, and as far as the sheriff's
9 ‘depertnent )mows. Pat Schuh knows, ‘those are all the
10 “.;photogrephs. 1 would like to have an opportunity to
11 '_]have negatives uhich are in the eherltf'e - .
12 _: departnent's poueession eveilehle to have  e _
13 v':j*transferred trol their departnent to a photographer
d{ | . 7,ot ny choice to,aake sone enhancenents. .
15 S m conn'r Attomey aiskugic? _
.16  o ‘ ‘ BISKUPIC. I think there . a proceea k
“ff' o ?Qavailable to have'copies of negatives nade. I guess
_1§ “jiny preference ie not to hlve the police agency o
:fS'” b;erelinquinh cnstody ﬂf the negatives, but ir detense “
1?26_ .“: is willing to incur'the coet, we would prepate
]jz: ;- ‘copies of the negatives 80 those can be provlded.
221 vi _‘ _ - MS. ROBINSON._ x don't want copiea of
23 '.negatives.' I would like to be able to aake
24 ‘photographs tron the hest negative that exists and
~2$ 'that's the negative that ia the tirst one. What I;,f
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had proposed to Officer aeisler was that I could get

a photo agencyvhere in tbe.city, thoy could porhaps

defer then directly to the photo agency, they would |

be-ptobab1y be there 24 hours or less. |
THE COURT: I think that sounds like a

good plan,tand the 1e§a1-sign1ficance of negatives

has been diminished greatly by the fact of the way .
photographs"are'authanticatedositply by indicating

O M N U H W N
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whether they accurately depict the scene as the

witness observed. They don't have to rely upon ‘the "

0ld techniques of establishing the negative and

’othar such things as the F stop. i ¢ don't think

cameras have F stops anynore, s0 I'1l provide that

"-the sheriff's department can that way maintain the

’_custody of tho negativo anyway. oven though it's not :
'tfa legal lssue, they can deliver it and then '
7t‘Attorney Robinson can pick up her pictures and they |

R can go back and get theit negatives.

U MS. ROBINSON._ If there are other

‘ ‘fphotographs in the possessxon of the-~o£

 -: Dr. Chambliss, I don't know. He ‘made a reference to
;having photographs, and I don't think the ' |
‘photographs I've seen are the—-would include those.
.There are autopsy photographs, but I think there nay
be addxtional photoqraphs, and I1'd ask that the

as
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"COurt¢~that the state would 1nqu1ru and qet than-

2 v let me know. _ , _

3 | - MR. BISKUPIC: ‘1 can do that.

4 ‘ms. xoaxuson: I knov that as of a few
5 dny- agv, thc stata has now snbuittod tinqerprint-

‘ 8_ of ny clicnt to tha crine 1ab for some conparisoms,._,
7 |  jand I don't havo any idea what the time lina on that
8  1¢. but I'd like to have—wl'd like to have those the
] . day they 1earn about umn. 'd uxo to have that |

10 ‘- ;1n£ornation,.  _ .,f . v _ _

1 THE COURT xnowing the crime lab thouqh, :

12 :» thcy'11 probably be roady the day before trial.

13 | o ua. nxsmpxc. 1m told they will be ready
14 " 'this weak, so I can pro#ptly turn thosa over. '
15 T THE COURT naybe thay're getting better.»

. *3""‘-'-'-{' i oms. Roamsou- ‘and 1 would ask that the

17 : v  Tstate would bring whatever physical evidence,

.-18' ':f1 apparantly cverythinq is at the crine lab, that it -
"_.19_ | be' brought back to t.he departnen‘c 0 that 1' can’
20 oxalino 11;..-." SRR |

a1 iz cowm: well, rogmnng that,

22v‘ Attorney Biskupic. I know 1n thn patt thnt defense

- 23 counsel's been allowod to qo down to thn crin. lab

24 sand 1ook at the 1:&:3, .ven,‘to expodito that.

25

.uould,there be nny;objoction to yonfvx know the DA )

.:: f‘5 Vf;;ﬂT“




hnc thc pouor to allov that. Do you havo aﬁy
problcn uith allovinq Attornoy Robinson to go to thc

) ctin. lab, uhothar 1t'l 1n undison or wausau, to.

exanino the articlo-?

’ :m. s:smpxc: uou. it's »y undauundinq

'that with this report beinq conpleted this week,

that there would bc no reason :or theu to naintain ,

'f:the stuft that they do have at the crinc lab down

Ol N O A W N -

B RNB I3 s

24

25

_ ,fthcru and that it would be roturned also ‘with any
Do repom uus woek. s0 11:': ny belief that those
__ itc:a. tuch a- a bat or c 9190 and sORe clothinq,
o that wvere unt dovn there would be back in the
"g 'custo¢y ot tho shcritt by rriday this week,

TBB counw: ‘Is that aqrncahle.'

b '.'__,."._'V__Attomy aobinson?.

.'-'_,_I:Tfi xs. noamsou: wan. 1 woum uk the com

= i:gto nake an order that 1n thn cvent that thoy'ra nct

- '_'-’:back here by rriaay pz this week, that the |
| ’jprosecutor noti‘y the crino iab that I'l goinq to go '
'7}l'down there on Honday to see the stutt. A

. THE COURT: Aqreeable? |
MR slsxntxc. 1 don't have a problel with
o MS. Roamson- And then in rogard to~-"
THE COUR?: I thought you said you just
T as S




o had & few things.
2y © MS. ROBINSON: These are things that '
3 don't havehtrpl then. I'm aorry Tney aren't juit
4 vva‘,.tidw.- R |
51 | THE covm'z Okay. S
sl | - ms, noan:son. 1 don't have any ccmlnty
7 | as to uhat phyoical evidence actually exists.
81 | | TBE CDURTz Isn‘t there an lnvantory
LR D sheet? e v -
}10 v,';  ': MR, BISRDPIC: I’l pretty aure that the
11 :i itens -aized uerc xeferenced in thc report.-
12 ‘f"including clothing and a haseball hat ‘ari a piece ot
13 ) f ”pipe, and then ybysically there's photographa ot ol
"_15' . eifferent things that the police did take.
 :?$_:  ”;::1}ﬁﬂ,;5 maz!couxr when they log in evidenca 1n
:_16 _2f;the—~you know, the sheritt's depart-ant, do they not -
17 | fill out an invenboxy sheet at that tine" - |
18 e un. nxsmxc' * :z believe so.
?}19”4, o . ns. ROBINSON' nayhc I could get a copy of
” 20% .*:_nfthat inventory shcct, 1£ the COurt would——"'
21 | MR. BISKUPIC: x can get that. o
22 | us. noa:mson. ‘And I was ‘under ‘the
| 23 | ) impressxon that the gun that Chris Dragosh had
24 _behind the seat ot the truck that night had heen
25

’confiscated. Is that not correct?

E_ 47:
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_ THE COURT: Mr. Biskupié doesn’t knowe
MR, BISKUPIC: I don't know.
MS. ROBINSON: Well. the police report

"nakes a rererance to the rellov being pernittod to
'drivc dovn the ncxt day or sonething and presontod

otficer Schuh with a cased. nnloaded gun that

'purportcd to be the one ‘that he was rnaching for
'tron hehind the seat that niqht, but now I can't

oy
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i . seen to deteruine uhare that qun 13.

| HR. BISKU?Ic.j T can naka an inquiry b ¢

' .a-sune 1: it's ;nventoried. it would be reflected on
Tv;itha #ane sheet I uould bc getting on the previous h
vf;flques*iou; | f' 'i_;“ f. | ,"Q o |
LoLe L e coonrsl correct. so £$§ t6 make a

‘v;“ ﬂ}dster-inat1on uhert tho gunéis.; ‘J""'

\’j{j MR.. nxsxurxc. oxay..”[;"' | |
HS. RDBIRSON <And then finally, I would

_:1ike the state to aqree to release to ne the xvrayS"

“”  that are 1n the possession of the Appleton nedical

umu BISKUPIC._ I can check to see where

V'.those are and who's naintaining thosc nnd tind out S

| accessibility..l,

| ns. RQBINSON";PethAbi the coroner haéi
thes. e
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THE COGRT: I think the hospital liqht

" have [ problon vith releasing their x~rayt.

“S. aoaxnsonz they ralca-o thes very

'_ tcadily in ca-es, your Homor, becauso they have
0quip-ent in which to producc copies.

THE COURT: ‘8o you're asking tor a copy? .
as. ROBINSON. Wondertul world of personal"f

1ninrv ca;gg They release a 1ot ot then

© ® N e s @ N
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ran COURT All right. And 1- that the

ﬁ; end ot your short liat?

HS. RDBINSON'. Yes. your Bonor
rnz CDURT Good : well, tbe fourt also

_ “: wantcd to tako up tho 1-sue ot altcrnatc jurora and

,; if”aoquontrntion. 1 thlnx this case had :ouc publicity_ ..”

h jif1n the vcry boqinninq. hut lately thcro L boon.‘I :
:: ﬂou't thinx. any,ncdiu attantion to it.; Do you
:: :hink thorc 1- a nood to soquaster a jury, CDunsel?

uould supposc during the trial you'd expect that

”7 ‘;;thc nadia uould bo uatchinq thio one. I'm not surc

HR. BISKUPIC._ I guess tho concerns tha

“’f[:state uould have would be sonetines on the eve of R
:'trial, sometincs there 13 a story, and obviously, 1!_j

there is some nedia outlot covering the trial.__ .

"there's usually daily reports, and I guess ®y

preference is that during the coutse of tha trial. )
| e o




! ‘ 'th¢ jury be scquesterod. _ _
2 . THE COURT: Attorney Robinson?
-3 R _xs.momsou. I would urge that we not

4 : a dctcrnino to ssquester theam at thie tlnn I think'
5  that thcrt nay be, becauco initially there vas sone

& '-  publicity, it aay prcscnt some problo-s in selocting."

_‘7 | 'Ta jury I'n optinistic that there won't be or that

8 . srwin be a relatively easy task. I think that by
,'9. -oquutcrinq a jury. particularly mt hu hamnmd_'
';10 jf3-  'in ‘the. 1ast yoar in our country the Jury is-,:' |
:1* .': f_ becones an additional fbctor that we're really put )

12 , } °,'upon hy tho inconvenienco ot thc aoquectration,.dnﬂ'-

:i3f if ffl think 1t you're qoing to trust jurors in the f'

14i ‘ f:1nit1a1 pnrt ct'tht case. I auspect -ost ot them

115 _ fwill have heard sancthinq about this case..and_ -

18 o tﬁyon!xe going to instxnct then to set that #side and
_{17:~' §ff:thc 1nstruction that you give then raally sets theu_
‘;33_ :‘f apart from the conuunity becausc thcir answer to |
jf19i ' _ithense1ves and to tha wbrld forever 1: thzy haard
20 the cvidenoe, and 1 think mtmctinq them not to
,}21 ftﬁdiscuss 1t and not to vatch ‘the nodia and read thc

2|  :artic1es, I think that-b¢causc b § think 1n thia case

23 ‘you re going to havo to sonc pooplc to 'ot aside

.24 | whatever they've read about thn caso clrundy 10

25

order to qet a jnry, and 1t they can do that. thon




1 it would seem they could do that for another few
2 day-. _ _
‘ 3‘ - THE CDUkT:_ Any iecponto? :
4 ' " MR. BISKUPIC: Just that on the nature ot
_5_ ,tho case and circunstances reqardinq the nunbe: of
- 8 o people 1nvolvcd, that it seems obviously beyond the |
;7} -‘- contro1 ot the attorneys involved and obviously the
8 court and uhat shown up in the media. Lastly,
‘9 _ £t1ends of either side would be in a likely position
10 :  to whzre their thonght- vith the media and how
1 _’-_thatw pertrayed and bow mdivmual issues in the
12 -txial ara portrayod thronqh the media tnat‘ |
RN obviously beyond aur control and could in the form
i4_ A  i of opinions and !riends of either side or degrees ot
11$ '  77:ed1toria11z1nq\by :eporters could come to the '
18 };'f attention of thc jury during a trial that is
a7l ”*anticipat;ea to last a week, and that. I think it's
<ja . - :better to i-nunize the jury or have this he on the'
19 ”u f'safe side and to sequcstet them o
‘:20 'l _ THE COURT Do you think all three rv
-'21‘ ’”-:stations will covar thiﬂ trial? o
2 " HR. BISKUPIC.A I'n not sure. I can just 1
23 say from the COerper case a couple weeks aqo. some
24 of the stations wero there some days, S0Me were
25

_tbere_other days,:and there wasvgigniticant,covcrago

o s1




v;h the Appleton paper that made reference obviously

to_bscquound; of inmate witnesses and some things

that were even beyond the testinony prodentéd, that

sanehody or their !anily members vere exposed to

thoao and 1t wvas brought to thoir attention, which

is always a risk when they re not sequesterod I
think there 8 sone concern about the overall
fairnes- ct the juty and the process.
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| THE COURT:  Ms. Robinson?
as. ROBIuSOH-Q ﬁell, 1n regard to tho

‘”. friendn and rolativet, friends and relativea can sit“

in tbc courtrpou wben tho jnry sees ‘thai as 9911, 80

LR SN

}):; "‘ tﬁﬂlly have tO'trunt a jury to really rise abovo'
- hpu we a11 ganerally are in terms ot our judgnents |

anddgossiping and to hear this casc, and you
1nstruct thaa until they'ro blue in tho face, and I

'; don't think then-lockinq them up tor the eveninq in _
‘a uotal handles those problens I think it does

nake then unduly nnconfortable, and if tbey see rv
caneras here or uhatever. in the courtroon, and
they re not hearing tho nedia, they still get the
impression that they re involved in sonething raally'..
big. it still creates that picture ' |
I think .hat as 1ong as the attorneyc
understand that tharc are sone very strict rules
52 S
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aboﬁt talking_to the media and what you cay to the
| media, if you risk talking to them at all wvhile the
case is 9ondiﬁq;'x‘cartaihly knov that people who
are close to Creg Kortz will not talk to the medis,
-and b ¢ wculd assume that nr. Biskupic would have some

control over whethcr or not officers or others talk

to tba medis, and mostly that's what the case is

- -Av‘-l:.-ll b b ek mb

19
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‘aa1ng_Ln__I_a_zn1nctnnz_tn_hnx:__I_-_nnt_n:ging_thn:;__

we ooqucstet the jury . _ ‘
- Tﬁ!xCOURT ﬂcll, th. cOurt has sono

T

_ -ireluctance to soquester as wcll, and 1 know one
””.5thing.:i'd tocl prptty uilly irx s.quo-tatcd the
‘_:”’jurorthand we didn't havc the vedia here covering
i _the case;’ co wbat I think 1'd 1like my Judicial o
, l assistant to do ia call at loast tha TV stations.
. That's prohably the wrong t.hing to do because then
 ':”they'11 say oh, yeah, we'll cover it, hut just to
:: nake ‘sure, and then I can balanco these
  considerat1onl., I don't think jurors should be
i'sequestercd nood;e:sly, and tbcretore, I'll 1ook |
}‘closely at both :1603 bctore nakinq that

determination, but I do know one thinq, I'd tocl

'real foolish it the v cancral dldn‘t show up uttor(

sequesterinq tha juroru. ‘ ‘
| _XOBINSON: Il 1t an 1nsurnountab1¢ .
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problenm to proparo-iort‘ot a~-sort of plan B for
sequestering if necessary? That is, {f ve

' determine--

Tux COURTz wWhat would happen is that 1

.thinx it would be vcry difticult for the county to

reserve roons., v | - |
Ms. ROBINSON: I guess that's my question.

| Is u: ditticult?

O B N B AW N
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: THE COURT Probleu is- '
{C1erk talk: to judge oft tha record.}
THE COURT I guess tbeir sending out

Lo e

'"‘7fsnmmen8 18 aftected by sequestration because the
.r'numbera go up 1: we're going to sequester & jury

‘ -*. uR. axsmxc.. x can mrorn the Court that .

v'_f-therc was at least one rv station at the prtlininary
 i7hearing, and I occasionally do get 1nquitiea as to

_'“ ‘{dates and status of this case. so it's not sonething.

| 'f*»'that'a being ignored .

TBE COURT " The probability is there that -

 1 they'll be present. 1'11 decide by ﬂednesday on j

MS. :'Roams'dw . Next Wednesday?
' THE COURT: ‘.mis Wednesday.' 1 woum

| decide tomorrow, hut I'n qoing to be 1n

Waupaca COunty all day, so—-

54
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- MS. ROBINSON: Could the clerk tell us,
your Honor, when the jury summons will go out to
this jury? That is, when the 1ist will be available

to us,

"THE COURT: I think as scon as I decide on

,sequestrafion, make that determination; 15 that

~ correct?

THE CLERK: It will take mavybe a day or

- W O N D WN - O
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: two to pull—-

. THE COURT After I decide this
seqﬁestration,.it will take & few days, so it could
be-you night know already by Friday.

xs. ROBI&SON: Hay I ask that sometimes it

seems they go out with the name of a case on then

'and sonetimes they don't.

THE COURT The only thing they're

' notitied 13 whether it's sequestered or not. I

' wasn‘t aware that they ever had the nane,

us. ROBINSON°v I've had that in several

‘counties, and it really invites the juror

potentially to go out and start researching.

THE:COURT Yeah, I think that's a very

‘bad idea.

At any rate, it's also the Cburt's intent to

o héve‘two alternate'jurcrs._ I understand that this

55
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‘correct?

 trial is likely to be four to five days: is that

MR. BISKUPIC: Yes.

 THE COURT: Any comment on that?
| WR. BISKUPIC: That's fine with the state.
' MS. ROBINSON: No coauont other than that

P ¢ uculd aak that tho altarnates not know who they

are.
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~ minute?

¢!E CDURQ That's th. prcceduro. we get.

.  to th. gucation ot~back on, 1 boliovo ites nunber .
S kaip bh ¢0l1ng‘back to th§ fact that although at
‘ ’ ;th1u tiae it doean't appear that Mr. Biskupic would
;{:ibe a hitnass. that thc potential seens to be there,
| "and if a potcntial is there, then ve have
“1 ;.rpotentia1 for a mistrial and if Mr. Biskupic would
;';j he callad as a witnans. :o»-I don't think the Court
: Ff;should venture 1nto this area 1nvalv1ng an attorney: '
' f fw1thout carctul consideration. ‘With great
. ft:ra1uctanco. I think that in thls particular case,
' thc Court would tind that that potential exists in
' this ca-e. hnd I'n not sure exactly how great it is,

and I don‘t know that Attorncy nobinson knou: that.
_ROBINSONs COuld I talk to hin for a

(Discussion otf th¢”:ocordvbptwcen,
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counsel.) _
' MR. BISKUPIC. The only thing I would say

" to the Court on this rcnaining issue is that if an
_iosun comes up rcgardlnq ny participation in a
meeting, which apparently it may, that I think the
vstate would be in the position to want to tastlry
‘as tc that. regardless of uhether the defense would
_or uonldn't, and that the only problel I would be

© (B N O s W N
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concerned about in seekinq an outsido prosecutor 1-

, th. ‘:_t.inlw and Wrﬁt‘i‘m- -
"’"ff Obviously. this has ‘beén pending for a pcrlod

o:.tinn, and.wa wo hnd a fir- trial dato and as tar

_  as the state 13 aware, all our subpocnas are
'ilproperly served and that tho pcoplo are availahlo,
';and for me to atart 1nqu1r1nq uith various DA-
_  T.around the area or stato. that th. tirst quostion I
_ '5f:wou1d probably get hack i; when do they have to be
| ai‘Efready. and we're tour weeks, I think, from today, is
.:fjthe salection ot jury ' '

'g !HE COURI So you don't know i you can'

'-Hfib§f4" j7-": o

HR. BISKUPIC.  I can try. but I don't know
if the Court wants to create a situation where we
have a conference call souetina in the next couplc
days to let you know whara I'n at on that. .

-1 A I
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¥MS. ROBINSON: There scems some confusion,

| naybc;vin vhat I'n'heaiing'tron Mr. Blskupié; ¢
“think he can assume, unless I am blocked by the

Coutt, ‘that the Jury vill know that thare was a
meeting, that all of the investigators attcndod it
with the prosecutor to discuss the issua of throwinq

'7a taport away. Now, beyond that, I don't know 1if
-'thate will be an 1ssuc, but that. 4 think, at bare

O (O N O B W N
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ninimun, nnless this cOurt rules that I can't elicit

y::that, qnd if that veighs in his naking a decision,v
'that is umat x know. | | |

‘V;f}; “THE counr Hell, that heing tle 1saue.

::]tha potcntial there certainly exists that

Mr. Bisknpic would want to naybe testify. Not only |

_j}”that, it becones, I think, just a practical problan
'i"for an attorney who starts to become subject to aona
:f’ot the 1ssues of trial, uhether or not he decides to*_
__;  taka the witness stand Be nlght well, but it vould .
f ;fbecone sonewhat difficult, and as a practical 8

_ " natter.“that's not the standard here, of course
-  The issue 18 is that the cOurt is concerned ahout

having a mistrial., If ur. Bisknpic felt that he
just had to takn tha witness stand, despite haing an
attorney in the case, there wouldn't be :uch :
‘recourse.‘ '

N 58 .. .




'MS. ROBINSON: Can someone else in his

office try it?

THE cocnrz_ I don't think so. I think
therc are Suprano COurt rules about that, especially
if the booq,is going to testify and you would have

v -oncéhc else in the office questioning the'bost,_so

to cpoak._ 1 thlnk that that would create conflict

 02 1nternst problens and potential rules violations
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,nnder thc.Suprene CQurt rulcs, 80 what the Court

‘l-hwill ﬂo at thii tine iu reluctantly order that
'; Mr. Bisknpic'u otfice be taken off the case bocause
'ﬁfot the potential that he could be called as a
3 f-witness and ask ur.vniskupic to pronptly attenpt to
‘:'};_locata a special prosecntor tor this case and notify
Hz;»the Cburt and Attorney Robinson as pronptly as you

“v*can once you locate one.xx

That conld he don - no you have any objection,

o to hin calling our oftice and letting us know- uho it

“':'is and then call you-?‘

L us. ROBIKSON‘ none ahatsoever, your

'*i-aonor.  I can rancnb.r uhan we could call vhomever
. we wanted and ue kncw what could and couldn't be |

. said in ex parte convcrsations harore locked doors.

THE COURT Okay. _ o
MR. SISKUPIC. I qunss the only othar
s
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thingt-i_would raise, b&scd on the Court's ruling,
is if wmy role has boon‘ihtitjcct.d into the case

..f wher‘ I would be a potantial vitnnss, I vould almost

. believe that on the tlip side, the same would call-

prnhahly be-—hnve been creatad by a chanqo in

'Hr. Geiger‘s state:ent and by Ms. Rabinson'- _
_interveninq cbntact vith him., I dan't see wvhy the
' _rnles would apply ditferently to either side.
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X nean, obviously thia defendant's antitled to

",appropriate representation, but it an 1ssun has bcen -

 ‘craated uhere dcfense counsel would also potontially
'fbc a witness on an inportant change 4n a statement

;:of an oyowitneu:. I think that the sane

-~»consideration uhould bo nade on that side.

us. aonmsox. But I don't think 1'11 be &

__ '01tnc-s bocauso cven 1: tbo atatc would try to “k°‘
‘”_:an 1.,u, that 1 consider to bo an elaboration of

L .onetbing that they don't ovcn belicvc to be true, .

‘1that there uere at 1east a couple of othar adult

' {:'peop1a thsre, and I sinply would call all of them
 ’and ask then i they recall whatever-— I just don't
view it as this.- The insue I railed today was -

simply I didn't want thc stato to co-o tyinq ny hand
by that. people you'vo talked-and I'vo done it this

way for a long tine, and I understand that ccrtain
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handicapped part of it, but at the same time,
without them raising it because we don't have a
statement from this kid. I don't know what this kid

says today. Nobody has a written staterent from
'hin, and what we have is a polico report that says

tho boy wag contuscd and he sald such and such and a
dete. That's ull we know.
_THE COURT: The btob;cl with that is any

XY RNBIE I BR 2
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' -.’tine an attbrney would go ott and question somebody,

subsequently they chnnge theit statement, you'd have
detansc attorneys heing fearful of the fact of ever
going out and questioning someone. The d’ [ference

~ from Attorney Robinson's case from your scenario is

that it wasn't changed testinony, but it was a

'naeting that was held in which the police report was

changed, theteby attributing difference of testimony
to difterent witnesses. o
It calls. into question the cradibility of the

',pplice officer_who took the statement primarily, and
1-to some extent as to how that all--the explanation
'as to how thié was Changed is not changing

téstimony; but it's changed the police report;
becomes relevant in your 1nvolﬁemént‘in that
decision, has soﬁe-reievancé that you were there, so
it's quite a difterént‘factuai situation from
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Robinson's--Attorney Robinson's position because 1

don't think I could prevent and would not want to

set a precedent of preventiﬁq'datense attorneys from
going out'and speaking to pecple, because then
they'd be afraid that if they did that, testimony
could chanqo and they would be thrown off the case.
It could he used tor not proper purposes as well,

o= . -
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| counsal? o

HR. BISKUPIC. _What if the scenario arises

: wherc Dean Gciger. ‘on the stand, says yen, that was

the source ot ny confusion, the meeting with de:ense

Tﬁt COURT’ Well.‘i gueésuo I don't know.

We're talking about speculation here and that's just
 .specu1ation. so I don't know that I nead to pass on
_that - Your scenario and what I've seen from

Attorney Robinson's question are not speculation, 80

I'm not. goinq to speculate on a situation that

bdoesn't exist before the Court.

MR. BISKUPIC. Just one last thing. On my
1nquiries for outside prosecutors, what's the
Court's preference 1f b | do run into that issue of
availability uithin four weeks?

THE COURE: We'll have to have a telephone
conference. If you-tind a prosecutor, but let's say
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it yoﬁ can't--the prosecutor that you want, you've
checked around and nobody's available to take it,
but you do get one that you're catistiad' with, then
ve'll 'have to have a telephona conference with
datmo counsol and discuss the schedule.
'nxiu utter's adjoumd.

(Propegdipqs.concludad at 3:08 p.=m.)
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