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PROCIEDINGS

10:04 A.M.

May t7 , 2001,

THE COURT: Be seated. Good morning.

MR. PARKTR: Good monning, your Honor.

MS. SCHNTIDER: Good morning, your

Honor.

THE C0URT: This is the matter State

of [,'li sconsi n versus Danita Scharenbroch

01 CM 167. M'i ss Schneider appearjng on behalf of

the State; Mr. Parker on behalf of Miss

Scha renbroch . Mi ss Scha renbroch appea rs i n person .

You are Miss Scharenbroch?
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Let's start

di smi ss. I s

Mr. Parker?

THE DEFENDANT: Yes.

THE COURT: Several motìons today.

out with the defendant's motion to

there expected some testimony today,

MR. PARKTR: No, your Honor. In
revìewing the case and the facts I've decjded that

i t woul d not be appropri ate at th'i s ti me to bri ng

in any evidentiary witnesses at thÍs po.int.

fHE COURT: All right. you wish to be

heard on argument on that motion?

MR. PARKER: I do, youn Honon.

2

25



1

2

3

4

5

6

7

I
9

10

11

L2

L3

L4

L5

L6

l7

L8

L9

20

2L

22

23

24

25

THE COURT: Go right ahead.

MR. PARKTR: Rega rdi n9 the defendant' s

moti on to d'i smi ss w'ith respect to the moti on f i I ed

on Apri I 4th , and the State's response filed
on Apri 1 l8th 01, i guess my response, I mean,

of, both of these motions;

to expound upon the

progeny and the fact that I

has read all

think I need

2 001

the Court

however, I

Ca rpenter ca se i ts

don't bel i eve

and

that hrI
p0s the moti on

In partìcular, on Page 3 of the

State's response, violation of a court order under

g40.47 statÍng that it is a criminal offense, the

State says that the defendant has argued because of

Court of Appeals ruling State v. Carpenter, that

the matter shou'ld be cons'idered a non- crimi na'l

contempt situation. T am saying that this is not a

crime as defined under 939.12, therefore, it wouid

bê, if it vúas going to be brought before a court

procedurally proper, bring it under a nonsummary

procedure, whi ch woul d be a puni ti ve sanct'i on,

which would be an act of criminal contempt.

However, there is much case law

bes'ides Carpenter that states that contempt of

court, crim'inal contempt, 'is not a crime. In
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part'i cu1ar, Carpenter states that also In Re: Brían

McÇee, which Ís 150 hJis. Zd L7B, page LB3, where jt
says, "Nonsummdry contempt procedures pursuant to

785.03(1)(b) requires a complaint." hle have a

Complaint issued. The problem'is thjs Complaint ís

issued and it'i s charging it as a crime, not as a,

not as criminal contempt. And also the State had

purpose for contempt situations where the court

passed an act i n nonsummary procedures 'i s to
preserve the dignity and authority, of the Court.

That is the basis for the criminal contempt. In
addition, in lhe Mcìee case, ât 150 hlis. Zd !78, at

184, there they talk about the fact that criminal

contempt, specifically citing from the case,

"Chapter 785, Stats. , " whi ch my cl i ent has been

charged under 785.04(2)(a) -- the case states,

"specifically does not draw civil and criminal

contempt See sec. 785.0L Statutes Annotated,

committee comment 2 and 3. Contempt proceedings

are suí generís, and are neither c jvi'l actions nor

criminal prosecutions within the ordinary meanÍng

of those terms. "

or rhe o,^on.nin:',':::',Ï:,;;:'ï.:: :':i:."rther
State ex rel. Jenkíns v. Fayne, F-â-y-h-ê,
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24 l,Jis. 2d 416, at 479.

Now, it, Your Honor, was a point where

we r^/ene under the ol d contempt statutes when i t was

under the 295, Section 295 Stats. Here, .in Fayne,

what the court js sayÌng, at 47g, is a misdemeanor,

here in this case this person lvas charged with

contempt, "A misdemeanor is defined by sec. 939.60,

stats., in the followÍng terms: A crÍme punishable

in the state prison is a felony. tvery other crime

is a misdemeanor." That is stiil the law today.

Under here, though, the Court goes on to say that,
"The punishment for contempt is set forth not in
the criminal code, but under the c.hapter deaìing

with general court provisions" and at that time

it ì¡,as chapter ?s6. "It is true that contempt is
punishable by fine or by Ìmprisonment on both,
pursuant to tthe oldl secs . 256.06 and Zg5.L3,

Stats. ; and i t i s al so true that sec. 256.03 speaks

of 'criminal contempti citations to be 'crimes,,
for that section provides for possible criminal
prosecution in addition to the punishment imposed

by other sectíons of ch. 256."

Now, thi s

an earl Íercourt, under

con v'i ct i on of

court further,

statute, hel d

479, "Thi s

that

c0ntempt of court t,,las not 'convÍctjon

5
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of a criminal offense. ", They are citing
Farrel l v. Ph'i l'l í ps , a 1909 case, ',Al thoughr' _ _

and moving to page 4g0 of that case, ',Although a

person punished for contempt may be liable to
indictment and information for such offense, a

'cri m'inal contempt' i s not a cri me 0r mi sdemeanor

as those terms are generally defined in the

statutes.'' 
so I thÍnk *re progeny is fairry crear

that under a nonsummary punitive criminal contempt

acti on, wh'ich i s basÍ ca1 ly what ate

trÍ ed here Your Ho
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I thin

acti ons are sought to
vindÍcate the authority and the di n i ty of the

court i n crÍ mi na'l c . But if it's punitive like
they are asking for here, not such as a summary

contempt where somebody does something in front of
you and you go to work and find them in contempt

right there, thjs js nonsummary, and what they are

trying to do is they are trying to cure a what they

percei ve as a past !À/rong or act or vÍ ol ati on of an

order.

contempt si tua

State's

that my

23

24

The other problem with thjs, with the

posit'ion, is that they bring forth the fact

cl i ent vi ol ated a court order. Thi s court
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rder i s , it's my understanding from the record,

u/a s 'i mposed on Mr. Hu o v'ras incarcerated at

e 0uta ka ?HC
bras incarcerated on June Z7th, I believe he v{as

brought bef ore Kath'leen Lhost, the Court

Commissioner at that time, and a no-contact

provision u/as imposed against anyone mentjoned in

the Criminal Complaint. At that time Mr. Hudson

vi/as under the bond condi t'ions under the no-contact

order.

There i s no case 'law, Your Honor, that

I have found out there, and, as you can see, if you

I ooked, I can't

thi rd arty i s n

order that is specifically 1 Ven

under these particular circumstances; and also if
vò/e are to look at this matter as a contempt

situation, if that is the case, State ex rel,
Reynolds v. County Court, 11 W.is. ?d 560 basica'l 1y

states that it's not so much the act of the nature

itself which determines the contempt, rather the

manner in which it v,,as committed and its resuitant
'i njury to the d'ignity and the authority of the

courts. So that's, that's what contempt, I

believe, 'in a nutshell is all about.
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However, here t'úe have the State

charging as a crime, the State, the author of this
'is Mi ss schnei der. your Honor, i see concl us'ions ,

but I do nt s

back'ing up these concl usi ons. Tal ks about the

legislature cneated a nelv 1aw, 940.47, ald because

that 'is unden the crim'inal code that it's a

vi ol at'i on of a mi sdemeanor. t^lel I , JOu have to

follow g47 as I've posited and put forth in my

brief , and, su're, there may be a violation of a

count orden, but an order that where under

g40.47(4) whereas reasonable restrictions as tÉe

court may impose, which was to have Mr. Hudson not

have contact with people, that is only the first
step in a series of statutes that has to be

complied with if you are going to brÍng an action,

and violation of the court order under g40.Ag 2) as

contempt of court under Chapter 7gS, findíng of

contempt is not to bar prosecution under 940.42 to
g40.45, wht'ch it ta'l ks about jntimidatÍng victims

and wi tnesses, and that ki nd of thi ng, v^/e don't

have that here {.:" ï guess v,/e have to know i f
there h/as a crjme here,

case I aw i s cl ear that

what is that crime. The

I

cri me.

contempt of court 'i s not a



1

2

3

4

5

6

7

B

I
10

11.

L2

13

L4

15

16

l7

18

19

20

21.

22

23

24

25

So wjth respect to that, i would then

like to back up, your Honor, t0 the state,s c1aim,

the court commissioner's order of no contact !úas

pr0per per the l,li scons'i n statutes of g4o .47 . yes 
,

jt was, it was proper to Mr. Hudson, but beyond

that, MF. Hudson's not going anywhere, he was under

substantial cash bond, hê wasn't going to get out

to intimidate anybody, the State could have put all
of the vict'ims on the witness list or ail of the
peopl e i n the wi tness I i st or a'l I the peopl e

menti oned i n the crìmi nal compl ai nt, they coul d

have found out their phone numbers, barred them

from cal 1 i ng, that i s somethi ng that i s, quÍ te
literally, a typing in of information right into
this system that's where the prisonens call out

from the county jait. That was never done in my

cl i ent's case.

fnr:.#", numerous phone contacts were

made w'ith respect to my clÍent,s res.idence at

687 -0218 i s her phone number, approxiqilÞe'l.I_1,S34

cal I s r¡/ere attempted to that residence , and that
b/as from June 27lh, 2000, through February 15th of

00. The number of compl eted ca I I s t,\,a 1 The

number of calls which the state locked in on the

system, whjch I'm presuming h/as Investjgator

9
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There's no right to privacy

because the pr isoner is informed, and anybody

that's on the phone with them is informed that this

call may be monitored.
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i:ffi , 'iÍ'l addi ti on, wi th respect to Count 1, on

4th, 2001, ât L2:56 P.M., Kenneth HudsonFebruary

made a call, that's what Count 1says. Your Honor,

no call was made at tTz56 P.M. on that date, and

the records show that;

Al so, the State puts forth that on

Page 3 of the CrimÍnaI Comp laint that Investi r

Malchow first became aware of the phone contact,

and I quote, "Môlchow reports that in November of

2000, whi i e the court orders i ssued by Court

19

24

25

10



I

2

3

4

5

6

7

I
9

10

11

L2

13

T4

15

L6

t7

18

19

20

21.

22

23

24

25

Comm'i ssi oner Lhost

became ah/a re f rom

Jail that Kenneth

v'/ere still in effect, Malchow

necords in the 0utagamie County

A. Hudson was having tel ephone

Dan'ita M. Scha ren - broch . "

you know, they knew about that
vday back 'i uly, ey knew about that,

¡ hlhat they wene doi ng, your Honor, i s they v,/ere

building their case, they v/ere collectíng evidence,

whi ch they shou'ld have been, i f he was i gnorant

enough to make any comments about his penal

interest while he's 0n the phone with somebody,

that's an effective law enforcement tool to do

that.

,:l;9:ffËtñî;ääüEH

The Cri mi na I Compl a i nt on the I ast

page, Pâge 4, states that, second sentence,

"InvestÍgator Malchow reports that he personally

reviewed portions of the phone c0nversations

recorded and kept on f i'l e ì n the 0utagamì e county

rsati ons wi th

lde] 1 ,

11
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JaÍl." And I'll Just kind of excerpt from thjs
last sentence. He reports Scharenbroch appeared to

be ready and willing to discuss various matters

w'ith Kenneth Hudson. l,rje'l I , they are stati ng that

these records and statements were kept on file.
t¡Jel I , wê know f rom another moti on f i I ed to the

Court regarding discovery problems here that that,s

not the case, either, that they don't have those

conversati ons. So I wi I I take.that up when lve hear

that moti on.

I 'd just l i ke to f l'ni sh so we don ,t

confuse the Court and everybody else here, that the

motion to dismiss, I believe, is supported by case

law, the statutes and I think the þrief and my oral

recitation here supports that.

THE COURT: Miss Schneider?

MS. SCHNEIDTR: Thank you, your Honor.

I thi nk I wi 1 I deal w'ith what vras i n def ense moti on

as the first issue, which apparentìy wasn't raised

at all today here, and that is whether on not the

court, there b,as a substantial showing for the

court to order the condÍt'ions under 940.47.

THt COURT: hle11, that wasn't ordered

here, So I et's move on .

MS. SCHNEiDER: issue two that

L2



1

2

3

4

5

6

7

8

9

10

11

L2

L3

L4

15

16

L7

18

19

20

2L

22

23

24

25

Attorney Parker raises is the applicat'ion of 795

a l ong w'ith 940.47 . I know f rom the def ense bri ef

and from the Criminal Complaint that was filed
there seems to be a particular issue or factor that

defense is focusing ofl, and that is verbiage in the

CrÍminal Complaínt t'hat says, "The pena'lty for this

misdemeanor offense is a fine of not more than ..."
I can expl a i n to the Court that verbi age v4,as put i n

there, wê have many crimes in our statute books

that are unclassified, it is in some respects

policy of our office when it 'is something that's
punishab'le by less than a year, or a year or 1ess,

that's put in there as a misdemeanor offense.

The same thing, I guess the Criminal

Compl ai nt cou'ld have been drafted, the penal ty for

this offense, and if that I know there are

specific verbiage in the defense brief over the

ì ssue that i t v{,as characteri zed as a mi sdemeanor

offense, and the State thinks that modification

would be fine and h,e still would be proceeding here

today i f that's an 'issue he seems to be, or an

issue for the defense.

I would note he did quote g3g.L2,

wh j ch def i nes a crÍme. That statute spec'if i ca'l 'ly

says: "A cnime is conduct wh'ich is pr ohibÍted by

13
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state law and pun'i shable by fine or imprisonment or

both. Conduct punishable only by a forfejture is
not a crime." In this case h/e have conduct which

Ís punishable by a fine or imprisonment oi both. I

woul d al so note that not hav'ing rev j ewed the two,

actually three cases the defense, completely,

cites, to know if they are completely on point, the

State did raìse an issue, Carpenter is

disti'nguishable. Carpenter was a case where thene

b,as a cri mi nal non- support case f i'led by the

district attorney's office. There u,ere at one

point orders made underneath that case and the

district attorney then fÌled a separate contempt

action. Those vjolations were not subject to

940.47 as v,/e have in thÍs case, and they are

somewhat dj sti nguÍ shabl e.

The second factor the State wants to
point out is the defendant makes an issue of the

penalty sectìon being listed under 785 of the

t'l'isconsin Statutes. As 'it is noted Ìn our brief,
the legislature at one point created the 940.47

section of the statutes to allow for onders to be

enforced-and in place when defendants are to the

rel ea sed . There 'i s a I so subsequent to that

pena I ti es associ ated for vi ol atÍ ng that, and those
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pena I ti es, the descrÍ pt'ion of those v.iol ati on of

court orders, is specifically tiiled 940.49, still
within the criminal conduct, criminal code of the

State of I'Ji sconsi n.

I would also note another factor of

interest is that when you look at 785.03(1)(b),

which is the nonsummary procedure, punitive

sancti on , whì ch i s what lve've cha rged f or thi s

offense, it specifically says in those sections

that it is towards the end of the sub-

sectÌ on (b) : "The compi ai nt shal.l be processed

under chs. 967 lo g73," whi ch i s the cri mi nal

procedure, and then subsequent proceedings at

trial, preliminary hearings. So that subsections

for Nonsummary Procedure, pun.itive sanction,

speci f i ca'l 'ly di rects the courts ; and the statute

was written so that the complaint is processed

under 967 to g73, which is criminal procedure.

I woul d note i n I i stenl'ng to def ense

argument, one other case, 0F one other statute rose

to my attention that the District Attonney,s office
c0nsistently prosecutes for violations under

chapter 8L3, violatÍons of injunctions. t¡le process

them as crim'inal viol at'ions. Those do not

technically fall with'in the 967 to 973, but those
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a re sti I 'l processed

vi ol ati ons. i thi nk

through our office for crjminal

the I egi sl ature vúas cl ear when

it created 940.47, that violation of that shall be

treated at crÍmlnal violations. The nonsummary

puniti ve sancti on spec'if ical ly di rects the court

that the complaint and the subsequent proceedings

shal I occur under 967 to g73. I th'ink that that

alone and those factors alone with what the state

cites points to the fact that the state is allowed

to proceed as it has charged

The defense tries to argue, and I,m

not real sure where this falls into the issues of
whether the violation is a criminal offense, but

the defense, because they mentioned Ít, nou, I'll
mention it as well, makes issue of what I believe

are rea I ly evi denti a ry, Í ssues, i ssues of fact , not

i ssues of I aw.

The defense Eoes on to argue the State

Ìva s avla re of Mi ss Scha renþroch' s contact wi th

Mr. Hudson., it went on until November, they djdn't
stop it. Those are Íssues of fact, those are

issues Mr. Parker can raise at the time of a trial
in this proceeding. Is it an issue whether or not

this is under 94a.47 as criminal, violation should

be crÍminal? I don't thÍnk so. He also discusses

16



number of compl eted cal I s, I ocked i n cal I s, cal I s

are not locked Ín, those are all issues of fact,

they go to weight of the evidence for the State's

case, not to the issues that are raised in his

moti on.

I am going to leave any further

discussion at that point I think later there is

a moti on where lve may address some of those i ssues.

MR. PARKER: May I respond?

THE C0URT: Yes, br i efly

MR. PARKER: One thing to say. The

State cites 785.03(1)(b) Nonsummary Procedure,

punitive sanctÍon. CornmÌttee notes, Committee

notes of the Statutes Annotated says that i n

Committee Comment-t979, second page, here we are

talking about the procedure for (1)(b): "The

procedure for seeking a punitive sanction in a

nonsummary situation is made the same as for a

criminal violation." "The council believes that

. the simplest solution 'is to have all of the

procedures set forth j n chs. 967 to 973 made

appl i cabl e to the puni ti ve sancti on proceedÍ ng

because there is no real distÍnction between the 2

types of proceedÍngs. For this same reason the

counc'i I deci ded not to i ncl ude any provi si on maki ng

L7



I

2

3

4

5

6

7

B

9

the acts punishable by a punjtive sanction also

puni shabl e as a cri me. " That's from the Statutes

Annotated notes.

Al so, Mi ss Schnei der tal ks about

I egi sl atì ve, the I egi sl ati ve 'intent , I egi sl ati ve

hÍstory, but offers n0 persuasìve authority or

aut.hority on that except her ov,/n op'inion. N0w, if
we would she tries to distinguish Carpenter.

State v. Carpenter, L79 l^lis. 2d 838 at 841,

specifically states that "Between the enactment of

sec. g3g.L.2, Stats., in 1955'r -- which is what'is a

crime "see sec. L, ch. 696, Laws of 1955, and

the legislature's overhaul of the contempt statutes

i n Lg7g, see ch. 257 , Laws of Lg7g, the supreme

court he'ld that" convi cti on or that "contempt

of court is not a crime." There it is again.

THE C0URT: l,,lhat were you readi ng f rom

th ere?

MR. PARKER: Ri ght out

841.

of State v.

That's all I

horse to death

Carpenter, L79 l'Jj s. 2d 838, at

have to say. I don't want to

here, Your Honor.

beat a
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THE COURT: Thank you.

MS. SCHNEIDER: If I m'î ght

THt C0URT: No. I'm just

just

I ook'ing at25
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my copy of Carpenter here,

out where i t says that.

MR. PARKIR:

I'm just tryìng to find

Is that the hlestl aw

you suppl i ed

one?

inTHE COURT: Thd one

the bri ef.

MR. PARKER: May I approach?

THE COURT: Sure.

MR. PARKER: I am showing you a copy

out of the hJi sconsi n Reports, 841.

THt COURT: VJhere does it say ìt's not

a cri me?

MR. PARKER: ( Indi cati ng. )

THt COURT: Alt right, Jês. Let me

just f i'nd that ì n heré. I have i t. Thank you.

And they cite State ex rel. Jenkíns v. Fayne there,

cor rect ?

MR. PARKER: Yes, Your Honor.

THt C0URT: They go on to sôJ, on page

842, c'iting f rom the McÇee case, and they adopt

that here, they say "Chapter 785 Stats.,'

speciflcally does not draw c'ivÍ'l and criminal

contempt desi gnati ons. Contempt proceedi ngs are

sui generís" According not'l it is me taIking,

not quoting here anymore but according to the

l,rJebster Collegiate D'ictionary, most recent edition,

19



"sui gener j s" means "unique, pecul.iar, oF of jts
oh/n ki nd. " Nor^1, the court goes on: "Contempt

pnoceedings are suí generís and are ne!ther civil
acti ons nor crimÍ nal prosecutÍ ons wÍ thj n the

ord'inary meaning of those terms.... l,Je hold that
contempt procedures fall outside the ambit of
sec. 808.04(3), " whj ch j s what they were deal i ng

with there.

ïhe Court goes on. It says, ,,McGee

hras dec'ided I ong after the contempt I aws vüere

nevÍsed in Lg7g. Despite the revisions, ì^rê

concl uded that a contempt of court subject to
punitive sanctions is not a crime.,,

Lnur', very important here today

Ms. schneider, did the state monitor conversations

between t.he defendant and Kenneth Hudson dur.ing the

time when hi s court order under 940 .47 was i n

p'l a ce?

MS. SCHNEIDER: Y.our Honor, there vuere

so many calls from Mn. Hudson,s cell to others, ï
know the jai I keeps a i og of those, vúe 

'^/ere 
not

going up every day and I don,t even believe every

week, wê could not, to monitor them. I know there
came a time after Miss scharenbroch was advised in

November that she was to discontinue contact; that

?0
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then in January and February Mr. Malchow did g0 up

and I i sten to port'ions of ca l l s that h,ere

iai I tracks attempts - -

THE C0URT: Excuse me. t^lhen were

those ca1Is made that he Iistened Lo?

MS. SCHNTIDER: There l'lere some cal I s

in January, and some calls in February.

THE COURT: None of them before

N ov ember ?

MS. SCHNEIDER: I can't tel'l . now

that Investjgator Malchow went up th ere there l'lere

L0

11

L2

13

numerous calls made not only to Miss S roch,h

but al s Montana and other pa r es

L4 physically he could have'l isten'ed to them all
15

16

L7

1B

L9

20

whether or not he did, I know there were time vú

he would go up, but I don't think he went up and

2L

22

23

listened to every cal'l . He could not, physicall

He'd sti I 1 þe there.

THE COURT: Miss Schneider, did the

State know that thi s def endant u/as meeti ng i n the

county jail with Kenneth Hudson during the time

that this court order under 940.47 was in place?

MS. SCHNEIDER: I'fe adv'ised her ì n

November that she was to dìscontÍnue contact. I

bel i eve i n m'id - Februa ry ìr/e became alda re there tntere

24

25
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three occasions Ín January where she did visit
Mr. Hudson: January 3rd, 10th and the Z3rd.

fHt COURT: Did she vi s'it wÍth

Mr. Hudson anytime before November in t e a

MS. SCHNEIDER: Yes.

THE COURT:

MR. PARKER:

THE COURT:

How many times?

Seventeen, Your Honor.

oh, Mi ss Schne'ider?

' ,MS. SCHNTIDER: Your Honor, I can't

gi ve an expì anati on. I can tel I the Cour t h,e

cannot enf orce That woul d be 1:i ke aski ng the

State to, when the Court revokes someone's driver's
ìicense, to follow them out and arrest them

immedjatety after they violate. There b/ere several

people who were not allowed to visit Mr. Hudson who

may have visited him, and I believe there was

another individual who at one time may have visited
hi m.

THE COURT: Don't you gi ve

information to the Sh

the Court

MS. SCHNEIDER: hJe

when that h,as gi ven.

'in February, and thensomet'ime

hat

e a rtm

do. I can 't tel I

I know it vvas given

di sconti nue.

22
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ÏHE CO 0f

the Kenneth

CHNEIDER: I know the Sheriff's

Department was avúare of. the order and the orders

for the individuals who he was not to call. Asking

the Sheriff's Department to monitor even someone

like Kenneth Hudson would expend a lot of

resou rces

THE COURT: Excuse me, Miss Schneider.

Doesn't the jail have a list of permissibîe

vi si tors ?

MS. SCHNEIDER: I bel i eve they woul d.

THE COURT: 0kay. t'lhat other

measures, Miss Schneider, could have been taken to

ensure that Kenneth Hudson not have contact with

Miss Scharenbroch, for example, by telephone, in

penson, orin wri ti ng?

lvls. SCHNEIDER: Wel I , j n wri ti ng, I
guess the jail staff could have monitored every

I etter that \^,as sent out f rom Mr. Hudson's cel I .

Calls, there could have been a block to calls. Not

normally have personal communication with the

Sheriff's Department to ensure that they had a lis
of peopl e that v'/ere not to have contact, that

vi/as not to have contact wit,h?

In a case the magn,it

ase, wouldn't the State

23
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knowi ng every I ocat'ion M'iss Schanenbroch may have

been ôt, I don't l<now i f that ever woul d have been

accompl i shed, 'it woul d have had to bl ock every

f am'i I y member, every f ri end, every empl oyment where

she had employment to try and stop that or prohibit

that.

THE COURT: After violation of this

court order h/as di scovered that, i Ír f act, Kenneth

Hudson vlas violating that, vühJ would he have

te'lephone pri vl'l eges at a1 ì , Mi ss Schnei der?

MS. SCHNE I DER: I can po'i nt to
speci f i c notes that at ti mes Mr. Hudson vlas

waveri ng on represent'ing hi msel f and contact'ing

New York for fami]y members who may be try'ing to

arranEe for attonneys, and I know when attorney and

defendant negotiations vlere falling apart the Court

speci fi cal 1y ordered him to have phone pri vi I eges

so that he could try and attempt to contact an

attorney, hrork w'ith the def ense i nvest'igator.

THE C0URT: Alt right. Thank you

MS. SCHNTIDER: Can I just add one

more th'ing?

THE COURI: Sure.

MS. SCHNEIDER: g40.47 poìnts us to

the penalties under 785. When you look at for the
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procedure under 785.03(1)(b), Nonsummary pnocedure,

puni ti ve sancti on, i t speci fi ca l l y says , "ïhe

district attorney of a county, attorney general or

special prosecutor may seek the imposition of a

punitÍve sanction by issuing a complaint charging a

person wi th contempt of court and reci t'ing the

sa nct i on

That's what u/e've done. l,.Je've i ssued

a complaint. I know there may be some issues

because it says misdemeanor, and that makes people

thÍ nk

that's done Ín our office to distinguish those

crimes that are punishable by more than one year

and those that are less than one year.

THE COURT: There are more problems

than that, Miss Schneider, and those are these:

er one , it is quite clearly, no matter what

is used to charge the punitive sanction

empt of court then it is not a crìme, and

aint charges Míss Scharenbnoch as a party

me under 939 .05.

proced ure

under cont

thì s Compl

reading of all of this is that that

cannot occur. f it is not a crime she cannot be

charged wÍth party to the crime. I have reviewed

eveny document which has been submitted to this

25
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Court, i have read the Statutes, T didn't know of

the Comm'ittee Notes that Mr. parker just recited

here i n court because those !ì/ere not i ncl uded i n

any of the documents, but my concl usi on i s thi s:

that clearly under State v. Carpenter, contempt of

court is not a crime.

Now, under 940.48 entiiled ViolatÍon

of court orders," jt states: "l^Jhoeven violates an

order issued under s. g40.47 may be punished as

fol I ows: "

Fi rst of al l , under subsection fi.):
". . . the person may be prosecuted under ss . g4O.4Z

to 940.45. " any of the i ntim'idat j on of vi ctim or

witness statutes. That's a crìme, specifica'l ly
spel 'l ed out , i n the cri mi na I code i n the State of

t'li scontln.

Subsecti on (2): "As a contempt of

court unden ch.785." ff it's punished if it is

charged and prosecuted as a contempt of court under

Chapter 785, the law is clear for this Court that

it is not a crime. Therefore, there cannot be

mi sdemeanor I anguage 'in th j s Comp'l a j nt, there

cannot be party to the crime language Ín this

Complaint, it is not a crime.

Certai nly thi s Court Í s concerned
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7

about what happened here, âs Mr. parken poÍnts out,

the order that ì¡/as entered under g40.47 went

di rectly to Mr. Hudson's conduct. That's to whom

the order was imposed. Under 940.47, subsection

(4), the 'order may actual ly be imposed on other

persons . It says i rì , subsecti on (4 ) : "An order

that any person described in sub. (i) on (2) have

no commun i cati on wi th any spec'if i ed wi tness or any

vÍctim, except through an attorney under such

reasonable restrictions as the court may impose."

That ì¡ras not asked for here by the State, it !{as

not granted by the Court Commissioner.

Now, one of those peopl e under

subsection (1) or (2), subsection (1) talks about

the def endant, but subsecti on Q) tal ks about

". . . a person before the court other than a

defendant, including, but not limited to, a

subpoenaed witness or other person entering the

courtroom of the court . . . "

Now, at that tjme when these orders

were issued, Miss Scharenbroch was not a subpoenaed

witness, but certainly she was identified in the

Crimìnal Complaint, and an order could have been

sought, because it js not limited. So an order

could have been sought. But if you look at
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ìn sub.

with any specified witness or any victim . .. "

Now, does that not 'i ncl ude the def endant? It
doesn't specificalìy say the defendant. So could

the State have sought an order that said Miss

Scharenbroch and every other witness and victim in

that Complaint not have any contact with

Mr. Hudson? I don't know. It doesn't specificaIly

say that, and I have no case 1aw to guide this

court, but there are plovisions for court orders

for other pensons involved in the case that they

not have any contact with any other specified

wi tnesses or vi ctims. So the I egi sl ature here i n

drafting and i n passi ng t egi s'lati on thought of some

things, but I don't think they thought of all

things, and what we have here is a very strange

si tuati on.

s ubs ect'i on

desc r i bed

the L,434

that order

(4), it says: "An order that any person

(1) or (2) have no communication

Mr. Hudson can be prosecuted for

someone who l'la s specì f i ed i n

have no contact with. The

any way, shape or fonm thatquestion js: Is there

Miss Scharenbroch can

these questi ons

engaged 'in any

I
ty'

cal'ls to

that he

be prosecuted? Now, I ask

about whether or not the State was

moni tori ng of these conversati ons.
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It doesn't appear, from what I know here, that they

were actjveiy engaged 'in utilizing Miss Scharen-

broch as a source of i nformati on. I don't know

anything about that. I ask about what other

measures could have been taken to ensure that

Kenneth Hudson not make thÍs kind of contact,

because I'm concerned that in the future there be

an adequate r^/ay so that acti ons that occurred i n

thi s case don't happen. That has to be 'ìeft for

the I eg'i s1 ature, because ri ght nov'J, under the

"ana I y si s that thi s Court has ade is not a

crime and Ms. Scharenbroch cannot be prosecuted as

a party to the crime; and, therefore h

p rosecuted for contempt of court, either, under

947 excuse me 940.47 or 940.48, as this order

did not apply to her. This order applied to

Kenneth Hudsonr
fpt ut basi s, thi s Court di sml sses

the charges agaìnst Miss Scharenbroch. This matter

i s adjourned\

MR. PARKER: Thank you, Your Honor.

Your Honor, when they arrested her she

had to post a $2,500 cash bond. Can that be

returned?

THE COURT: That is ordered returned.
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Thank you.

STATE 0F l,llSCONSIN.)

) SS:

COUNTY OF OUTAGAMIE)

MR. PARKER: Thank you.

PROCEEDINGS C0NCLUDED: L0:45 A.M.

I, F,AULETTT L. NORBY, RMR, CRR, do CCrtify

that these proceedings u,ere taken before me at the

0utagamie. County Justice Center, Appleton,

l,'li sconsi n, on the 17th day of May, 2001.

That the appearances ì,{ere as noted initia'l ly.

That the foregoing proceedings are true and

correct as reflected by my origjnal machine

shorthand notes taken at said time and p1ace.

Dated thìs 29tn day of May, 2001.

P LETTE L. N RBY,
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