To:

MEMORANDUM

Fraser Richards, MBIE

Cories To: Aaron Martin ®/

FRrROM:

Tan Auld \‘ ’

OUR REF: MBIE001/342 QQ

DATE:

7 May 2021 O

SUBJECT: Samsudeen — Warrant of Commltn%

¥o whether, Q\ow Mr S can be detained

Act 2009 (A he conclusion of his criminal
can bédepo d It reflects discussions between

This memo records our advicg

under Part 9 of the ITmmigfaridg
ptoceedings, until such s
Crown Law and MBI

Summary of advice and re ndath
2. We consider t onstab 0& equest of an Immigration Officer, could arrest
and detainWr S the con u his criminal proceedings on two bases

e ot deportation (s 309(b)); and

there ate reasonable grounds to suspect that he constitutes a
to security (s 309(1)(d)).

uld be for the purpose of detaining him pending the making of a

%ﬁs . o |
: er, including duting the completion of his appeal (undet s 310(b)(i) and

S is arrested on the basis of a suspicion that he constitutes a threat or risk to
sbcurity, his case would need to be referred to the Minister of Immigration to
determine whether to certify that Mr S constitutes a risk or threat to security, under <
163. There are good grounds for the Ministry to certify that Mr S constitutes a risk to
security. However, given that Mr S cannot be deported pending the outcome of his
appeal the Minister should not advise the Governor-General to order his deportation.

An Immigration Officer could apply for a WOC on the basis that, due to Mr S’s
pending appeal, he is unable to leave New Zealand prior to the expiry of the 96 hour
petiod of detention (s 316(1)(d)).

A District Court judge would have jurisdiction to issue 2 WOC on the following
alternative bases:
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6.1 Due to Mr S’s pending appeal, he is unable to leave New Zealand, and this
reason is likely to remain in existence, but not for an unreasonable period (s

317(2)(c)).
6.2 In any event, it is, in all the circumstances, in the public interest to issue a
WOC (s 317(3)); and &

6.3 Mr S was arrested and detained on the suspicion that he constitutes 'ﬁ:}}h‘;}{
or risk to security, and it is contrary to the public interest t;g.u: 'Tm{ﬁo be
released on conditions s 318(3)). 1

The WOC could be issued for the purpose of detaining Mt S p fﬂln e makmg ofa

deportation order, including during the completion of his ap I,gm ‘hﬁrqer s 310 b; 1} and

Jdgl"1|

8. Subsequcnt WOCs can be applied for on the samé, ba and the 1Hmould
continue to have jurisdiction to issue a WOC until ‘L{rSﬁw er depﬂi‘t 1 r i1s appeal
is allowed. ",

Background }‘: . V. \"'

9. Mr S is a Sri Lankan national of ’lamdﬁf.;,\mctty and Mushk«{shgmn

10. Mr S came to New Zealand §#0% Sri Lanka in i‘uh' }}111 on a student visa. In

November 2011, he made a glalif=tor 1efup—&£-“\;|lam1 on the basis of a fear of
petsecution from a group 6{1 d % the Tanil Tlﬁrs called the Karuna group, arising
due to his father’s 1:1\'0.{\151;&{‘ politi n’ﬁ{l Lanka. Mr S’s refugee claim included
detatled accounts incfﬂl nts of g‘;uﬁnn by the Karuna group, particularly
violence s 1g'unst h1s tﬂ 't

11. Mr S’s refugcc 'm‘r... was de n(‘:} 'Jr]c RPO, as the RPO did not find the accounts
of persecuﬁm]p tobe credible wever on appeal, the IPT accepted Mr S’s evidence
and red hirl refuge i‘t:j_ug in December 2013. In January 2014, he was granted
re51 ency‘i;ndel the and protection category.

12. 4%’2}“17’ £ the attention of Police due to posting material objectionable
'® rial on &ac , specifically graphic videos showmg the persecution of Muslims
o r;}ound E'Ejél He had also posted posts supportive of Islamic extremist violence.

\"q 7~ ““He wawnma » warned by the Police. The Police continued to monitor his Facebook

wfound that he continued to post similar content using a number of

P g
1&." f ‘Flﬂgkts On 19 May 2017, Mr S was arrested at Auckland Airport as he was about to
b “: Zﬁ}@c(“uew Zealand. He was subscquently charged with possessing and making /

) “‘ﬁ‘cr)pymg objectionable material. Mr S was also investigated and chargcd with a number

fraud offences. He was remanded in custody, where he remains.

13. In June 2018, Mr S was convicted of: 2 x using a document; 2 x knowingly supplying
restricted material; and 1 x failing to assist the Police in a search (relating to failure to
provide passwords for electronic devices). He was subsequently sentenced in the High
Court to one year supervision.

14. In August 2018, he was arrested and charged with further offences: possession of an

offensive weapon (relating to a hunting knife found in his home); knowingly supplying
restricted matenal; and 5 x failing to assist a search.
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15. As part of their investigations, Police forensically analysed Mx S’s computer, and found
a number of documents that wdicated that he had forged some of the documentation
used in his initial refugee claim, including medical reports and statements from his
family members. This information was shared with the RPO.

16. Other members of My S’s family now reside EHENSIEEE
investigation into Mz S, Police shared information with the P44 Poli
nterviewed Mr §’s family living in FS¥ASY including about the incidents of pers \
that formed the basis of Mx S’s imitial refugee claim. The information theV'p
was inconsistent with Mr $’s accounts. This interview cast fiuther dg
credibility of Mt $’s refugee claim.

Decision and appeal

W Based on this information, on 1 Febmary 2019, the RPL
status may have been obtained by fraud, forgery ag
Further, given that the undeslying basis of Mr S’s refugi
RPO also considered that Mr S was not a refi
the RPO decided to cancel Mt S’s refugee st

18. Based on the cancellation of his refi
under s 162 of the Act. He was also % eportatign tiftger s 161 on the basis of
the fact that he had committed an gffence fdr whjcthut has the power to impose
imprisonment for a term of 2 r more within of becomung a resident.

S me liable for deportation

19. Mr S has appealed hus Lia or Heportation unler s 162 of the Act to the IPT, on

both the facts and on ! 1 g1 ursuant to s 162(2) of the Act.
Crminal proceedings Q
20. The tdal for ges refe ve is set to commence on 17 May 2021. It is
likely to ap te .

21

Tia%been in cu his arrest on these charges in August 2018, It is very
mthatjhe will be erved” for any sentence in the event he is convicted. It is
' e granted bail pending sentence on this basis.

ration Act

Initra st and detention

23. Mr Samsudeen will be Liable for arrest and detention, under s 309(1)(b) of the Act, on
the basis that he is a person who 1s hable for deportation. He is also liable for arrest
and detention under s 309(1)(d), on the basis that he is a person whom there are
reasonable grounds to suspect constimtes a risk to security. As his refugee status has

been cancelled, he is not cusrently recogmsed as a refugee, and thus his detention 1s
not prolubited by s 309(2).

24, Under s 310(b)(1) of the Act, a person may be arrested and detamed for the puipose
of detaimng them pending the making of a deportation order, ncluding dunng the
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25.

26.

27.

completion of any appeal brough by the person against his or her liability for
deportation.

Further, under s 310(d)(i) of the Act, a person who is suspected of constituting a threat
or risk to security may be detained pending the making of a deportation order. We
consider that a person may be arrested and detained for more than one of the purpgses

under s 310 the Act. ,,_h \f

Under s 313 of the Act, a constable may, or if requested by an immi éq%ﬁ ﬂcer
must, arrest a person liable for arrest and detention for the purposes s 310,
without watrant. A person may only be detained as long as is necesﬂ@v- aghieve the
relevant purpose, and must not be detained for longer than 96 gy, W
» N

If a person is arrested and detained on the suspicion that{ colistitute gethreat or
risk to security, a constable must as soon as is practicab) cfighe case tg the Minister
of Immigration to determine whether to certify that th@efﬁ: COﬂStlll.‘liCE V%f"j
risk to security, under s 163 of the Act. 2 ( “\VI‘L

4

‘At or

Warrant of commitment under s 317 "/

28.

29.

30.

33.

Under s 316 of the Act, before the expl %,,ﬁlkﬁlﬁ hour gitriod of mmal detention, an
Immigration Officer may apply to a [is Murt Judge for warrant of commitment
(WOC) authorising the person’s detentio f01 up (o 284days where, it has become
apparent that, for any reason, M Eﬁrson 15 unale t:i‘%‘:ﬂ}.‘i New Zealand.
\ D~

A Judge may issue a \‘VOQ;; c?hson t.a,,; pu‘a'f‘,;g is not able to leave New Zealand
1s still in existence a Mo rerain Tﬁ,‘e‘ustencc but not for an unreasonable
petiod, under s 317 %:) o the Act_ :“1

\" N {
The purpose 4:1!:,‘@!11-3; Jud -&,.1'&5: (,x{ ‘reise the power to issue a WOC are those
contained in s ﬁ“vf the A T]%mcludes for the purpose of detaining someone
pending tleEJ_.'n'lluhg of a dquo?%tloﬂ order, including during the completion of any
1ppc}1 ought ¥ the ?&agamst his or her liability for dcportaﬂon It follows,
thefy thatlyhe fact a 1 cannot be deported due to an ongoing appeal must be a
#.nlu,l rlasfin for ¢ ‘bm f 1 h?mg able to leave New Zealand for the purposes of s 317(2).

r{ he p £m tention, the period during which Mt S will be able to leave New
C'l]aﬂ{.lﬁ"'?ﬂj end on the time taken to hear and determine his appeal. It is likely to
bein, tiu\ ordl} of some months. In the circumstances, a good argument can be made
th{f! this“s*hot an “unreasonable” period — again, patticulatly given that s 310

fpetilically foresees that a person may be detained pending the resolution of an appeal.
" N
P b,

ﬁqsed on the above, we consider there will be good grounds for a Judge to issuc a

“wwarrant of commitment in respect of Mr S under s 317(2) of the Act.

Further, even if the Judge does not consider that s 317(2)(c) applies, they may
nevertheless make a WOC if it is, in all the circumstances, i1n the public interest to do
so (under s 317(3)). There 1s a very strong argument that there is a public interest in
Mr § being detained pending his deportation because:

33.1 He is prima facie liable for deportation under both ss 161 and 162; and

332 Thete is strong evidence that he poses a significant risk to security. This
evidence will be strengthened if he is convicted of his current charges. It will
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<&

\/
&

also be strengthened if the Minister certifies he is a risk 1o security under s 163
of the Act (discussed further below).

Warrant of commitment under s 3187

34. ‘There is strong evidence that Mr S poses a risk to security. Accordingly, there are good
grounds for his arrest pending the making of a deportation order, under ss 3{]%
310(d)(1} and 313. Y\

35. However, due to Mr §’s current appeal, under s 164(1) of the Act, he m

be deported. Accordingly, a deportation order cannot be made unde@unnl his
appeal is resolved.

36. As above, an Immigraton Officer may make an applicatiogfor ~I(eOC in respect of
a person who is detained under s 313 on the basis that, reason t rson is

unable to leave New Zealand. Again, here the reasongMr %
New Zealand will be because of his unresolved appeal. @ L%

37. Where a petson has been arrested and detam e -.usplclo consr_ltute a
risk to secutity, or where a person is sub]cc por tlo t under s 163, a
District Court must issue a \‘VOC leasc the person would not be
contraty to the public interest.’

38. "The purpose for which a WO be 1ssued 1 cas erson who is suspected of
constituting a risk to secut} we' (0 tletain th son pending the making of a

#H % ever, cea portaUOn order has been made the
PP DEEs g may is to depott the person by placing

them on the first 1@-7 't leav aland
a per @ted under s 313 on the suspicion that they
'ecunty con b ¢ must as soon as practicable refer the case to
the MinisteBto détermine whe r to certify, under s 163, that the person constitutes
i : ably, under s 163, once the Minister has certified thata

securlty, there is a further discretion for the Governor-
fice of the Minister) whether to order their deportation.

ears to conflate these two steps — for example both ss 314 and
5 envtsage that certification will occur contemporaneously with making
brder. However in the current situation, where it is not possible to make

portatisfi order, we consider the Minister could certify that Mr S poses a risk to
b@, but not advise the Governor-General to order his deportation. In that case,
& sider that s 310(d)(1) would continue to apply, and Mr S could continue to be

&tained pending the making of a deportation order.

Although s 310(d)(1), unlike s 310(b)(i}, does not specify that a person who is suspected
of constituting a threat or risk to security can be detained pending the completion of
any appeal, we do not consider this prohibits detenton under s 310(d)(i} for a period
where a depottation order cannot be made due to an ongoing appeal of other
deportation liability.

Immgranon Act, s 318.
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We consider that a Court can issue a warrant of commitment on more than one basis
under ss 317 and 318.

Accordingly, we consider Mr S could also be initially detained on the basis of a
suspicion that he poses a risk to security, and a Judge could issue a warrant of
commitment under s 318, for the purpose set outin s 310(d)(1).




