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ATTACHMENT A - CITY OF SAN JOSE PURCHASE ORDER
STANDARD TERMS AND CONDITIONS

DEFINITIONS: “City” shall mean the City of San Jos¢. “Vendor” shall mean the provider of
goods and/or services which are the subject of this purchase order. “Director” shall mean the
Director of Finance or Director’s authorized designee.

CONTRACT: This purchase order, which consists of these standard terms and conditions, and any
attachments hereto, evidences City’s acceptance of Vendor’s offer to provide to City the goods
and/or services which are the subject of this purchase order and constitutes a binding contract
therefore upon the terms and conditions set forth herein without further action or agreement of
Vendor. In the event of conflict between these standard terms and conditions and the provisions of
any attachment hereto these standard terms and conditions shall control.

SCHEDULE OF GOODS AND/OR SERVICES; TIME OF PERFORMANCE: Vendor shall
supply those goods and/or services which are specified herein, in accordance with the schedule and
during the term which are specified herein. Time is of the essence in this purchase order.

Notwithstanding this Section, the Parties agree that the ability of the Parties to provide and use the
goods and/or services under this purchase order may be limited if business activities are subject to
local, state, or federal mandates and advisories for managing public health and safety related to the
COVID-19 pandemic or other force majeure. The Parties agree that the provision of goods and/or
services and the payment for such goods and/or services may be postponed or suspended following
execution of this purchase order by the City and that the Parties are not required to act on this
purchase until the City issues a written notice to proceed.

COMPENSATION; SCHEDULE OF PAYMENT: The compensation to be paid and the method
of payment to Vendor for goods and services shall be as set forth herein. Unless otherwise provided
herein, payment shall not be due until thirty (30) calendar days after the later to occur of the date
performance under this purchase order is completed to the satisfaction of City and the date City
receives an acceptable invoice. No payment shall represent a waiver of City’s right to inspect for
defects. Unless otherwise provided herein, Vendor shall be responsible for all costs and expenses
incident to the performance of this purchase order, including without limitation all costs of
equipment provided by Vendor, all fees, fines, licenses, bonds, or taxes required of or imposed
against Vendor, and all other of Vendor’s costs of doing business.

CURRENT PRICES OF GOODS: Vendor shall work with the City upon request to demonstrate
that prices charged to the City are fair and reasonable compared to the prices Vendor charges to
other public entities for the same or substantially similar goods and services.

DISCOUNT PERIODS: Payment discount periods shall be calculated from the later of the date
this purchase order is completed or the date City receives an acceptable invoice, to the date City’s
payment is sent.

SALES TAXES: Vendor shall separately state on all invoices any sales, use or similar taxes
imposed by federal or state government applicable to furnishing of the goods and/or services;
provided, however where a tax exemption is available, such tax shall be subtracted from the total
compensation and identified. Municipalities are exempt from federal excise and transportation
taxes, including the excise tax on gasoline. Exemption certificates will be furnished upon request.

PACKING AND SHIPPING OF GOODS; TITLE AND RISK OF LOSS: All goods shall be
delivered “free on board destination” to the location specified herein, full freight prepaid except for
special or expedited orders. Deliveries of goods shall be made without charge for boxing, crating,
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carting or storage unless otherwise specified, and goods shall be suitably packed to secure lowest
transportation costs, and in accordance with the requirements of common carriers, and in such a
manner as to assure against damage from weather or transportation. City’s order numbers and
symbols must be plainly marked on all invoices, packages, bills of lading and shipping orders.
Packing lists shall accompany each box or package shipment. City’s count or weight shall be final
and conclusive on shipments not accompanied by packing lists. Shipments for two or more
destinations when so directed by City shall be shipped in separate boxes or containers for each
destination at no extra charge.

Title to and risk of loss on all goods shall pass to City only upon delivery by Vendor in the manner
specified herein and City’s acceptance of such goods.

9 WARRANTIES: Vendor warrants that all goods and services shall be delivered or performed free
of all liens, claims, security interest or encumbrances, will conform to applicable specifications,
drawings, descriptions and samples, and will be merchantable, of good workmanship and material,
and free from defect. Unless manufactured or performed pursuant to detailed design furnished by
City, Vendor assumes design responsibility, and warrants that all goods and services shall be
delivered or performed free of design defect and suitable for the purposes intended by City, and that
neither purchase, use or resale, nor delivery or performance thereof shall violate any patent,
copyright or similar rights. Vendor’s warranties shall run to City and shall not be deemed to be
exclusive. City’s inspections, approval, acceptance, use of or payment for all or any part of the
goods or services shall in no way affect its warranty rights whether or not a breach of warranty had
become or should have become evident at the time.

10 CHANGES: City shall have the right by written notice to change the extent of the work covered by
this purchase order, the time or place of delivery, the method of shipment or packaging, or to
suspend work. The only valid change is a change order signed by the Director. Upon receipt of any
such notice, Vendor shall promptly make the changes in accordance with the terms of the notice. If
any such changes cause an increase or decrease in the cost of or time for performance, an equitable
adjustment shall be negotiated promptly and the purchase order modified in writing accordingly.
Vendor shall promptly deliver to City, and in any event within ten (10) calendar days after receipt of
such notice, a statement showing the effect of any such changes in the cost of or time for
performance. Failure of Vendor to submit the statement within the above time limit shall constitute
its consent to perform the change without increase in compensation or time for performance.

11 TERMINATION FOR DEFAULT OR CONVENIENCE: City may, by written notice to
Vendor, terminate this purchase order in whole or from time to time in part for default: (i) if Vendor
fails to deliver the goods or to perform the services strictly within the time specified herein, or if no
time is specified, within a reasonable time; (ii) if the goods delivered or services performed do not
conform to the requirements of this purchase order or if Vendor fails to perform any of the other
provisions of this purchase order, or so fails to make progress as to endanger performance of this
purchase order in accordance with its terms; or (iii) if the Vendor becomes insolvent. If this
purchase order is terminated for default, City, in addition to all other rights afforded by law for
Vendor’s default, shall have the right to charge Vendor the amount by which the costs of fabricating
or procuring the goods or services cancelled from another source exceed the compensation specified
herein, and City may set off any such charge against any amounts which may become payable to
Vendor under this purchase order or otherwise. City may, by not less than thirty (30) days written
notice to Vendor, terminate this purchase order for convenience and without cause. In the event of
such termination for convenience, Vendor will be paid for those goods delivered and services
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performed pursuant to this purchase order to the satisfaction of City up to the date of termination.
The Director is empowered to terminate this purchase order on behalf of City.

INDEMNITY: To the fullest extent permitted by law, Vendor agrees to defend, indemnify and hold
harmless the City, its officers, agents and employees, against any claim, loss or liability
(collectively, “Claims”), including without limitation Claims for injuries or death to persons or
damage to or destruction of property, caused by or resulting from the acts or omissions of Vendor,
its officers, agents, employees or subcontractors, in the performance of this purchase order, or the
breach by Vendor of any of its obligations under this purchase order.

INSURANCE REQUIREMENTS: If applicable, Vendor agrees to have and maintain the
insurance policies specified herein. All policies, endorsements, certificates, and/or binders shall be
subject to review and approval by the Risk Manager of the City of San José as to form and content.
These insurance requirements are subject to amendment or waiver if so approved in writing by the
Risk Manager. Vendor agrees to provide City with a copy of applicable certificates and/or
endorsements before work commences under this purchase order.

COMPLIANCE WITH THE LAW: Vendor shall in the performance of this purchase order
comply with all applicable laws, ordinances, codes and regulations of the federal, state and local
governments.

GOVERNING LAW: City and Vendor agree that the law governing this purchase order shall be
that of the State of California.

VENUE: In the event that suit shall be brought by either party to this purchase order, the parties
agree that venue shall be exclusively vested in the state courts of the County of Santa Clara, or
where otherwise appropriate, exclusively in the United States District Court, Northern District of
California, San José, California.

ASSIGNMENT OF CONTRACT: Vendor shall not assign any of the work to be performed under
this purchase order nor shall Vendor subcontract for complete or substantially completed goods or
major components thereof without the Director’s prior written consent. Vendor may assign monies
due under this purchase order. City will recognize such assignment, to the extent permitted by law,
if City is given proper notice thereof. Any assignment shall be subject to set-off or recoupment for
any present or future claim which City may have against Vendor.

WAIVER: Vendor agrees that City's waiver of any breach or violation of any provision of this
purchase order shall not be deemed to be a waiver of any other provision or a waiver of any
subsequent breach or violation of the same or any other provision. City's acceptance of the
performance of any of Vendor's performance will not be a waiver of any provision of this purchase
order.

INDEPENDENT CONTRACTOR: It is understood and agreed that Vendor shall act as and be an
independent contractor and not an employee, agent, joint venturer, or partner of City. As an
independent contractor, Vendor shall obtain no rights to retirement benefits or other benefits which
accrue to City’s employees, and Vendor hereby expressly waives any claim it may have to any such
rights. Both parties acknowledge that Vendor is not an employee for state or federal tax purposes.
Vendor shall retain the right to perform services for others during the term of this purchase order.

CONFIDENTIAL INFORMATION: All data, documents, discussions or other information
developed or received by or for Vendor in performance of this purchase order are confidential and
not to be disclosed to any person except as authorized by City, or as required by law.

OWNERSHIP OF DATA AND MATERIALS: The City shall maintain ownership and control of
City’s data (if applicable) throughout the purchase order period and in perpetuity. Vendor shall have
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the right to use the City’s data solely to perform services under the purchase order with the City.
Vendor may not use City’s data, a subset of City’s data, and/or a summary of City’s data, or, cause
or permit City’s data, a subset and/or a summary thereof, to be used by any third party, outside the
scope of the purchase order without the express written consent of the City. Furthermore, City and
Vendor agree that Vendor shall own the entire right, title, and interest, including patents, copyrights,
and other intellectual property rights, in and to all tangible materials, inventions, works of
authorship, software, information and data solely conceived or developed by Vendor in the
performance of this purchase order and developed using Vendor’s facilities or personnel and that
City has the right to use such materials as specified in this purchase order, provided City pays any
applicable fees to Vendor. City and Vendor agree that City shall own the entire right, title, and
interest, including all patents, copyrights, and other intellectual property rights, in and to all tangible
materials, inventions, works of authorship, software, information and data solely conceived or
developed by City’s facilities or personnel. Work product that is jointly developed using both City
and Vendor personnel and facilities shall be jointly owned and may be utilized by either party
without restriction or limitation.

VENDOR'’S BOOKS AND RECORDS: Vendor shall maintain any and all ledgers, books of
account, invoices, vouchers, canceled checks, other records or documents evidencing or relating to
charges for services, or expenditures and disbursements charged to City for a minimum period of
three (3) years, or for any longer period required by law, for the date of final payment to Vendor
pursuant to this purchase order. Vendor shall maintain all documents and records which
demonstrate performance under this purchase order for a minimum of three (3) years, or for any
period longer required by law, from the date of termination or completion of this purchase order.
Any records or documents required to be maintained pursuant to this purchase order shall be made
available for inspection or audit, at any time during regular business hours, upon written request by
City Attorney, City Auditor, City Manager, or a designated representative of any of these officers.
Copies of such documents shall be provided to City for inspection at City Hall when it is practical to
do so. Otherwise, unless an alternative is mutually agreed upon, the records shall be available at
Vendor’s business. City may, by written request by any of the above-named officers, require that
custody of the records be given to City and that the records and documents be maintained in City
Hall. Access to such records and documents shall be granted to any party authorized by Vendor,
Vendor’s representatives, or Vendor’s successor-in-interest.

NON-DISCRIMINATION:

a. Prohibition on Discrimination and Preferential Treatment.
Vendor shall fully comply with Chapter 4.08 of the San José Municipal Code and agrees that
there shall be no discrimination against, or segregation of, any person, on account of race, sex,
color, age, religion, sexual orientation, actual or perceived gender identity, disability, ethnicity,
national origin, marital status, or family status, in connection with or related to the performance of
City contracts.

b. Compliance Reports.
If directed by the Director of Office of Equality Assurance of the City, Vendor shall file, and
cause any subcontractor to file, compliance reports with the Director of Office of Equality
Assurance. Compliance reports shall be in the form and field at such times as may be designated
by the Director of Office Equality Assurance. Compliance reports shall contain such information
and be supported by such data or records as may be requested by the Director of Office of
Equality Assurance to determine whether Vendor or its subcontractor is complying with the
nondiscrimination and non-preference provisions of this Agreement and Chapter 4.08 of the
Municipal Code.

c. Failure to Comply with Nondiscrimination Provisions.
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If the Director of Office of Equality Assurance determines that the Vendor has not complied with
the nondiscrimination or non-preference provisions of this Agreement, the CITY may terminate
or suspend this Agreement, in whole or in part. Failure to comply with these provisions may also
subject Vendor and/or subcontractor to debarment proceedings pursuant to provisions of the San
José Municipal Code. Failure to comply with these provisions is a violation of Chapter 4.08 of
the San José Municipal Code and is a misdemeanor.
d. Subcontracts.
Vendor shall include provisions a through ¢ above, inclusive, in each subcontract entered into in
furtherance of this Agreement so that such provisions are binding upon each of its subcontractors.
e. Waiver of Nondiscrimination Provisions.
The nondiscrimination provisions of this Agreement may be waived by the Director of Office of
Equality Assurance, if the Director of Office of Equality Assurance determines that the Vendor
has its own nondiscrimination requirements or is bound in the performance of this Agreement by
the nondiscrimination requirements of another governmental agency, and the nondiscrimination
provisions of the Vendor or other governmental agency are substantially the same as those
imposed by the City.

GIFTS: Vendor represents that it is familiar with the City’s prohibition against the acceptance for
any gift by a City officer or designated employee, which prohibition is found in Chapter 12.08 of the
San José Municipal Code. Vendor agrees not to offer any City officer or designated employee any
gift prohibited by said Chapter. The offer or giving of any gift prohibited by Chapter 12.08 shall
constitute a material breach of this purchase order by vendor. In addition to any other remedies City
may have in law or equity, City may terminate this purchase order for such breach.

CONFLICT OF INTEREST: Vendor shall avoid all conflict of interest or appearance of conflict
of interest in performance of this purchase order.

DISQUALIFICATION OF FORMER EMPLOYEES: Vendor is familiar with the provisions
relating to the disqualification of former officers and employees of City in matters which are
connected with former duties or official responsibilities as set forth in Chapter 12.10 of the San José
Municipal Code (“Revolving Door Ordinance”). Vendor shall not utilize either directly or indirectly
any officer, employee, or agent who would be in violation of the Revolving Door Ordinance.

WAGE THEFT: Vendor must comply with all applicable federal, state, and local wage and hour
laws, regulations, and policies, as required by City Council Policy 0-44
https://www.sanjoseca.gov/home/showdocument?id=12945. Vendor shall include these
requirements in each subcontract entered into in furtherance of this purchase order so that such
requirements are binding on each subcontractor.
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