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[—
‘You haveaskedforthis Office'sviewsonwhethercertainproposedconductwopld . |

violate the probibiton against torture found at Section 240Aoftle 18ofhe United Shates |
Code. You hve askedfor his advice |

L
Our adviceisbaseduponthe following facts, which you have provided to us. We also |

understandhatyoudo oot bave ayfacts iayourpossession contrary oth facts oulined here, |
andthisopinionis limited to thesefacts. Ifthesefactsweretochange,thisadvice wouldnot I
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‘Section 2340A makes ta criminal offense for any person “outsideofthe United States
(to) commit] or attempt] to committorture.”Section 2340(1) defines torture as:

anactcommited byaperson acting under the color oflaw specifically intended to
inflict severephysical ormentalpainor suffeibg (otherthanpai orsuffering,

incidental to lawful sanctions) uponanother person within bis custody ofphysical
control.

18US.C. §2340(1). As we outlived in our opinion on standardsof conduct under Section
23404, a violationof23404 requires a showing that: (1) the torture occurred ouside the Urited
States; (2) the defendant acted under the colorof aw; (3) the victim was within the defendant's
‘custody or control; (4) the defendant specifically intended toinflictsevere paino suffering; and

5) that he actedinlictedsevere pain or suffers

‘Section 2340 defines torture ss the inflictionof severe physical or meatal pain of
suffering, We will consider physical pain and mental pain separately. See 18 US.C. § 234001).

a ‘With respect tophysicalpain,wepreviously concludedthat “severe pain” within the meaning of
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Section2340 ispainthatisdifficultforthe individual toendureandisofanintensity akin to the

| in accompanying srionsphysicaljy.SeeSection 340AMemorandum3.6)
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| ‘We next consider whether the usofthese techniques would inflict severe meal pain or

suffering within the meaningof Section 2340. Section 2340 defines severe mental pain or
Sufferiog as “the prolonged mental harm caused by or esalting from” oneof several predicate |
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|
acts. 18 U.S.C. § 2340(2). Those predicate acts are: (1) the intentional infliction or threatened
inflictionofsevere physical pain or suffering; (2) the administration or application, or threatened

| administration or applicationofmind-altering substances or other procedures calculated to
Gist profoundly the ease a the personality (3) the threat ofimminent death; o (4) te hrat
‘that anyofthe preceding acts will bedonetoanother person. See 18 U.S.C. § 2340(2)(A)-(D).

| Aswehave explained, this list of predicateacts is exclusive. SeeSection 2340A Memorandum
a3, No other ct can support a barge under Scion 2340A based on te nficion ofsevere

| mentalpainorsuffering, See id. Thus, if themethodsthatyoubavedescribeddo not either in
“od of themselves consi one ofthese acts or 3  cotrse ofconductBf the predict act

sirement, the prohibition has not been violated. See id.

| Rome oyeeee escere
| ‘must be assessed from the standpoint ofa reasonable person in the subject’s position. See id at
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‘Specific Intent, To violate the statute, an individual must ave the specific intent to
inflict severe pain or suffering. Because specific eats an elementofhe offense, the absence
‘ofspecific intent negates the chargeof torture.” As we previously opined, o have the required

| specific intent, anindividual must expresslyintend tocausesuchseverepain or suffering. See
Section 2340A Memorandum at3 citing Carterv. United States, S30 US. 255, 267 (2000). We

| bave further found thatif a defendant acts with the good faithbeliefthat his actions will not
‘cause such suffering, he has not acted with specific intent. See id. at 4 citing South Al. Lmtd.
Pirshp. ofTerm. ». Reise, 218 F.3d 518, 531 (3th Cir. 2002). A defendant acs in good fh

| ‘whe he hasanhonest belief thathisactionswil not result in severepainor suffering. See id |
citing Checkv. United States, 498 USS. 192, 202 (1991). Although an honestbelief need not be: |
reasonable, such abelieiscasierto establish where there s areasonable basis for it. See id. at 5. |

| Goodfithmaybeestablishéd by,amongotberthings, the relianceonthe advice of experts. See |
id ats. |

| Basedontheinformation you haveprovidedus,webelieve that those carrying out these: |
procedures wouldnothave thespecific intent 0 inflict Severe physical pag a1 suffering. The: |

| objectiveofthese techniques is nottocause severe physical pin. |
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| Fortbermore,nospecific tent 0causeseveremesialpaino sufferingappearsobe:
present. Aswe explainedinourrecent opinion,anindividual musthvethespecificintent to
causeprolonged mental har in order to avethespecific intent to inflict severe metal pain or

| Suing. Se Section 2340Memorandumt8. rolongedmentalha issobstuaial meih
. hamof asustainedduration, e.5, bam stingmonthsorevenyearsafterthe actswereinflicted

| ‘upontheprisoner. As we indicated above, good fthbeliefcan negate his element.
| ‘Accordingly, if nindividual conductingthe interrogationhasa good faithbeliefthat the

procedures he vill apply, separatelyo together, would not result in prolonged mental harm, that
| individu lacks the requisite specifi intent. Thisconclusion conceming specificintent i further
| bolsteredbythe duediligencethathasbeen conducted concerningteeffects ofthese

interrogation procedures

| Ilogical
impact ofa course ofconduct must be assessed with reference o the subjects psychological

| historyandcurrentmental healthstatus:Thebealier he individual,theless kel that theuse
| ofanyone procsdurea stofprocodure a acouseofconduct wil eltin prolonged mental
So |
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owen Teview ofth literature uncovered no.my
data on the useoftheseiith the exceptionI

4nr
ant Attorney Geral |
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