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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA

ORLANDO DIVISION

ROBERT G. SWOFFORD, JR., an
individual, and his wife,
SHARON L. SWOFFORD, an
individual,

Plaintiff,

w CASENO:: 608-cv-00066-MSS-DAB

DONALD ESLINGER, in his official
capacity astheSheriffofSeminole
County, StatofFlorida; WILLIAM
MORRIS, JR,, in his individual capacity;
and RONALD REMUS, in his individual
capacity,

Defendants.
7

PLAINTIFFS' MOTION TO EXCLUDE OR LIMIT
THE TESTIMONY OF KENNETH WALLENTINE
WITH INCORPORATED MEMORANDUM OF LAW

Plaintiffs, ROBERT G. SWOFFORD("Mr. Swofford") and SHARON L.

SWOFFORD (*Mrs. Swofford") (collectively "the Swoffords"), pursuant to the Amended

Case Management and Scheduling Order ("CMO"), Federal RulesofCivil Procedure 26,

Federal Rules of Evidence 702 and Daubert v. MerrellDowPharm, Inc., S09 USS. $79

(1993) and its progeny, respectfully move this Honorable Court for entry of an Order

precluding Defendants’ expert, Kenneth Wallentine (*Wallentine"), from offering certain

opinions in this action and for cause state as follows:

1. Wallentine preparedanexpert report and was deposed on January 16, 2009.

2. The Court should srike Wallentine’s report and preclude him from

testifying at trial, because his testimony is inadmissible under the standards established in
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Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993).

3. Rule 702ofthe Federal Rulesof Evidence provides, "If scientific, technical,

or other specialized knowledge will assist the trier of fact to understand the evidence or to

determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience,

training, or education, may testify thereto in the formofan opinion or otherwise." The

Supreme Court's Daubert decision "requires tha ral courts act as 'gatckeepers' 10 ensure that

speculative, unreliable expert testimony does not reach the jury." McCorvey v. Baxter

Healthcare Corp, 298 F.3d 1253, 1256 (11th Cir. 2002).

4. Thegatekeeping obligation imposed by Daubert applies not only to scientific

testimony, buttoall expert testimony. Kumho Tire Co. v. Carmichael, 526 U.S. 137, 148

(1999).

5. UnderDaubert:

Expert testimony may be admitted into evidence if: (1) the expert is qualified to testify
competently regarding the matters he intends to address; 2) the methodologyby which
the expert reaches his conclusions is sufficiently reliable ...and (3) the testimony assists
the trier offact, through the applicationofscientific, technical, or specialized expertise,
to understand the evidence or o determine a fat in issue.

Cityof Tuscaloosa v. Harcras Chemicals, Inc, 158 F.3d 548, 562 (11th Cir. 1999) (citing

Daubert, 509 USS. at 589).

6. Certain portionsofWallentine’s report fa to satisfy Federal RulesofCivil

Procedure 26(a)(2)(B) and Section LE.ofthe CMO by not providing detailed substantive

rationale with respect to the basis and reasons for someofthe proffered opinions.

7. As such, Wallentine’s testimony on these issues will not assist the trier of

fact to understand evidence or determine a fact in issue and any marginal relevance of such

testimony is substantially outweighed by the danger ofunfair prejudice, confusionofthe

issues, and misleading the jury.

8. Accordingly, based on Federal Rules ofCivil Procedure 26, Federal Rules
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ofEvidence 702 and Daubert, 509 U.S. 579 and its progeny, Wallentine's eport should be:

stricken and his testimony excluded at trial.

9. The reasons and authority supporting the exclusion of certain portions of

Wallentine's report and excluding his testimony are more fully set forth in the Swoffords'

Memorandum of Law in supportofthis Motion, which is hereby incorporated by reference.

MEMORANDUM OF LAW

L STATEMENT OF THE CASE

‘This is an action for personal injuryand violationofcivil rights arising from a

shooting involving two deputies that occurred on April 20, 2006, in the Swoffords’

backyard. While Mr. Swofford was checking his property intheearly morning hours for

suspected prowlers and burglars due to a rashofprior break-ins and thefts, he encountered

two Seminole County Sheriff's Office deputies who had gained access to his property

‘without announcing themselves by kicking down the Swoffords' privacy fence (See Exhibit

"C") and who claimed to be in pursuit of fleeing suspects. Under the coverof nighttime

(See Composite Exhibit "D" - depicting what was visible by Swofford, please discount the

camera and flash), while shinning one or two Stinger flashlights with beams of 15,000 to

40,000 candlepower in his face, with additional cover in the trailer and the Dodge Ram

* SUVsitting nearby (See Composite Exhibit "E"), with no warning and without Mr

Swofford raising the firearm he was carrying to protect himself, his family, and his

property, the two deputies gunned him down. As a result, Mr. Swofford received severe

physical, mental and emotional damages from which he still suffers to this day. Mrs.

Swofford has lost the companionship and services of her husband. This action seeks

damages under Florida law and Section 42 U.S.C. § 1983 ("Section 1983").

11. REQUEST FOR DAUBERT EXAMINATION

‘While Daubert examinations are not required by law or by rules ofprocedure, they
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are almost always fruitful usesofthe court’ time and resources in complicated cases

involving multiple expert witnesses. Cityof Tuscaloosa v. Harcros Chems., Inc., 158 F.3d

548, 5641.21 (11th Cir. 1998), cert. denied, 528 U.S. 812 (1999); see also Padillas v.

Stork-Gamco, Inc., 186 F.3d 412, 417 (3d Cir. 1999) ("We have long stressed the

importanceof in limine hearings under Rule 104(a) in making the reliability determination

required under Rule 702 and Daubert v. Merrell Dow Pharmaceuticals, 509 U.S. 579

(1993).); Manual For Complex Litigation 3d 123-24 (Fed. Jud. Ctr. 1995) ("Pretrial

rulings are also advisable with respect to proffered expert testimony that maybe pivotal

‘The court may rule on the basisofwritten submission, but an evidentiary hearing under

Fed. R. Evid. 104(a) may be necessary to determine whether the evidence is admissible

under Rules 702 and 703"). Accordingly, the Swoffords request that this Honorable Court

conduct an in limine examination (whether by written submission or after a hearing) to

assess the admissibility of Wallentine's testimony and offers this Memorandum of Law on

‘why such an examination is necessary.

TIL. WALLENTINE'S OPINIONS IN THIS LITIGATION

‘The Swoffords hereby seck to preclude or limit the testimonyof Defendants’ K-9

expert Kenneth Wallentine. Wallentine’s various opinions are best set forth in his report,

but the opinions that are the subjectofthis motion are the following:

(1) Strike performed well is his tracking training exercises during his in-service

training.

(@ Based on Strike’s performance in achieving notable tiles, his performance

in training exercises in which Strike tracked, and Strike’ successes in tracking multiple

suspects, including multiple suspects from the same incident in the challenging.

environment ofa residential arca, and Deputy Morris’ previous observationsof Strike’s

tracking behavior, Deputy Morris reasonably believed that Strike wes tracking the suspects
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from the Barrington at Mirror Lake Apartment complex to and across the Swofford

property on April 20, 2006.

(3) Strike made a transition from tracking behavior to handler protection

behavior when he detected Mr. Swofford moving rapidly toward his handler.

(4) Strike’s tracking led Deputy Morris and Deputy Remus onto the Swofford

property.

(5) It would have been an unreasonable decision for Deputy Morris to deploy

Striketo apprehend Mr. Swofford as Mr. Swofford moved toward the deputies with agun

in his hand. Deputy Morris reasonably believed that deploying Strike to apprehend Mr.

Swofford would result in drawing gunfire from Mr. Swofford toward Deputy Morris and/or

the deathofStrike before Strike could reach Mr. Swofford.

A copyof Wallentine's report is attached hereto as Exhibit "A." Plaintiffs’ seck to

preclude or limit Wallentine’s testimony as to the aforementioned opinions as Wallentine

fails to provide detailed substantive rationale with respect to the basis and reasons for each

ofthese proffered opinions, in contraventionofFederal RulesofCivil Procedure

26(a)(2)(B) and Section LE. ofthe CMO.

IV. STANDARD OF REVIEW

A. Daubert Rule and Federal Rules of Evidence 702

Rule 702, Federal Rulesof Evidence, governs the admissibility of expert testimony

and provides as follows:

If scientific, technical, or other specialized knowledge will assist the rier of fact to
understand the evidenceortodetermine a fact in issue, a witness qualified as an
expert by knowledge, skill, experience, training, or education, may testify thereto in
the formofan opinion or otherwise, if (1) the testimony is based upon sufficient
facts or data, (2) the testimonyis the productofreliable principles and methods, and
(3) thewitnesshas applied the principles and methods reliably to the factsofthe
case.

5
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As background, opinion testimony from “experts” is highly influential on a jury. In

fact, some commentators note tha juries bestow too much reliance on expert testimony

when deciding a case:

[Tihe everyday meaningof the word “expert” causes juries to give more weight to
such testimony than it may deserve merely because in the everyday meaning and
useofthe term, every human being’s ears pick up on the word “expert,” giving the
“expert” witness more attention and credence than any other witness or evidence.
In other words, to the juryan “expert” is just an unbridled authority figure, and as
such he or she is more believable. Thus, in normal parlance, stating that someone
is an “expert” not only speaks to his or her credentials, but also vouches for his or
her credibility. This does not comport with fundamental faimess.

Hon. Charles Richey, Proposals to Eliminate the Prejudicial Effectof the Useof the Word

“Expert” Under the Federal RulesofEvidence in Criminal and Civil Jury Trials, 154

ERD. 537, 544 (1994).

‘Becauseofthe importance with which juries regard “expert” testimony, the Court's

role as “gatekeeper”of expert testimony and its concurrent duty to make a preliminary

assessment ofthe reliabilityofsuch testimony is ofutmost importance. Thus, as the

“gatekeeper” of expert testimony, the Court is tasked with preventing the admission of

“junk science.” See Kumho Tire Co. Lid, v. Carmichael, 526 U.S. 137 (1999). “Simply

put, expert testimony may be assigned talismanic significance in the eyesoflay jurors, and,

therefore, the District Courts must take care to weigh the valueof such evidence against its

potential to mislead or confuse.” See Cook v. SherriffofMonroe County, 402 F.3d 1092,

1111 (11th Cir. 2005) (quotingUnitedStates v. Frazier, 387 F.3d 1244, 1263 (11th Cir

2004) (en banc).

‘The Eleventh Circuit has interpreted Daubert v. Merrell Dow Pharm, Inc., 509

USS. 579, (1993) and its progeny by setting forth a three-part inquiry to determine the

admissibilityofexpert testimony under Federal Rule of Evidence 702. The Eleventh

Circuit considers the following factors:

6

Case 6:08-cv-00066-MSS-DAB   Document 101   Filed 03/02/09   Page 6 of 17 PageID 5291



) Case 6:08-v-00066-MSS-DAB Document 101 Filed 03/02/09 Page 7 of 17 PagelD 5202

1. whether the expert is qualified to testify competently regarding the matters

he intends to address;

2. whether the methodology by which the expert reaches his conclusions is

sufficiently reliable as determined by the sortofinquiry mandated in Daubert; and

3. whether the testimony assists the trier of fact, through the application of

scientific technical, or specialized expertise, to understand the evidence or to determine a

fact in issue.

See Quiet Tech. DC-8, Inc. v. Hurel-Dubois UKLtd., 326 F.3d 1333,1340 (11th Cir.

2003).

‘The admissibilityofan expert’ opinion is a matteroflaw to be determined by the

trial court. See, e.g., McCorveyv. Baxter Healthcare Corp. 298 F.3d 1253, 1256 (11th

Cir. 2002). As mandated by the Supreme Court, when performing its gatekeeping

function, a court must determineifthe proffered testimony is both relevant and reliable.

Daubert, 509 U.S. at 589. “The Supreme Court has emphasized that the test for reliability is

an “exacting” one, Weisgram v. Marley Co., 528 U.S. 440 (2000), and that the expert will

be held to the intellectual rigor ofhis field. Kumiko Tire Co, Lid, 526 U.S. at 137.

In the instant case and as proponents of evidence they seck to have admitted before

the jury, the Defendants have the burdenof laying a proper foundation for the admission of

the expert testimony by a preponderanceofthe evidence. United States v. Frazier, 387

F.3d 1244, 1260 (11th Cir. 2004) (“The burdenofestablishing qualification, reliability, and

helpfulness rests on the proponentof the expert opinion...”), cert. den., 125 S. Ct. 2516

(2005); McCorvey v. Baxter Healthcare Corp, 298 F.3d 1253, 1256 (11th Cir. 2002)

Although Defendants need not prove that Wallentine's opinions are correct, they are

required to prove, by a preponderance ofthe evidence, that Wallentine's testimony is

7

Case 6:08-cv-00066-MSS-DAB   Document 101   Filed 03/02/09   Page 7 of 17 PageID 5292



Case 6:08-v-00066-MSS-DAB Document 101 Filed 03/02/09 Page 8 of 17 PagelD 5293

reliable. Allison v. McGhan Med. Corp, 184 F.3d 1300, 1312 (11th Cir. 1999); Padilas v.

Stork-Gamco, Inc., 186 F.3d 412, 418 (3d Cir. 1999).

‘Thus, for Wallentine's opinions to be admissible, they must pass the reliability tests

as set forth in Rule 702 and the Supreme Court's and Eleventh Circuit's standards

interpreting the Rule.

B. Federal Rules of Evidence 403

Becauseof the powerful and potentially misleading effectofexpert evidence, see

Duabert, 509 U.S. at 595, sometimes expert opinions that otherwise meet the admissibility

requirements may still be excluded by applying Federal Rule of Evidence 403. Rule 403

provides

Although relevant, evidence may be excludedifits probative value is substantially
outweighed by the dangerofunfair prejudice, confusionofthe issues, or misleading
the jury, or by considerationsofundue delay, wasteoftime, or needless
presentation of cumulative evidence.

Indeed, “the judge in weighing possible prejudice against probative force under

Rule 403... exercises more control over experts than over lay witnesses.” Frazier, 387 F.3d

at 1263 (internal citation omitted). Thus, even ifsome of Mesloh's opinions in dispute are

admissible, this Court should nonetheless exclude themif their probative value is

substantially outweighed by the danger ofunfair prejudice, confusionofthe issues, or

‘misleading the jury, or by considerationsofundue delay, wasteof time, or needless

presentationof cumulative evidence.

V. ANALYSIS

An expert report must contain some discussionofthe reasoning and thought process

that led to the ultimate conclusion. See United States v. GC Quality Lubricants, Inc., WL

34376587, *2 (M.D. Ga. Sept. 27, 2002); see also Cohlmia v. Ardent Health Services, LLC,

254 F.R.D. 426, 430 (N.D. Okla. 2008); Upsher-Smith Laboratories, Inc. v. Mylan

8
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Laboratories, Inc., 944 F. Supp 1411, 1440 (D. Minn. 1996). A proffered expert's

testimony in the formofconclusory statements devoid of factual or analytical support is

simplynot enough. See Furmanite America, Inc. v. T.D. Williamson, Inc., 506 F. Supp.2d

1126, 1130 (M.D. Fla. 2007)(citing Cook ex rel. EstateofTessier v. SheriffofMonroe

County, 402 F.3d 1092, 1113 (11th Cir.2005)). An expert'sfailureto explain the basis for

an important inference mandates exclusion ofhis or her opinion. See Hudgens v. Bell

Helicopters/Textron, 328 F.3d 1329, 1344 (11th Cir. 2003). Nothing in either Daubert or

the Federal Rulesof Evidence requires a District Court to admit opinion evidence which is

connected to existing data only by the ipse dixit of the expert. See Furmanite, 506 F.

Supp.2d at 1130 (citing Cook, 402 F.3d at 1111). "A court may conclude that there is

simply too great an analytical gap between the data and the opinion offered.” General

Electric Co. v. Joiner, 522 U.S. 136, 146 (1997). Therefore,atrial court may exclude

‘expert testimony that is "imprecise and unspecific,” or whose factual basis is not

adequately explained. Cook ex rel. Estate of Tessier v. SheriffofMonroe County, 402 F.3d

1092, 1111 (11th Cir.2005); United States v. Frazier, 387 F.3d 1244, 1266 (11" Cir.

2004)(finding no abuse ofdiscretion when the trial court concluded that an "imprecise and

unspecific” expert opinion would not assist the jury, and observing that the expert's

“imprecise opinion easily could serve to confusethe jury, and might well have mislead it").

‘When an expert report fails to comply with the standards set forth in Rule 26, a District

Court has the discretion to sanction the non-complying party." GC Quality Lubricants,

Fed R_Civ. .26(8)2)) states in pertinent part: *Writen Report. Unlessotherwisesipulated or
Sonyaoswh soen spycope poscet

mony. Th Sprmkcoat(co mento8 eps eo os
andth basis and reasons for tem...”
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Inc., WL 34376587 at #2.

Here, Wallentine’s report contains the following conclusory, unsubstantiated,

‘misleading opinions in contraventionofDaubert and the Federal Rules of Evidence

‘which mandates their exclusion from trial.

(1) First Opinion - Strike performed well in his tracking training exercises
during his in-service training. (Wallentine Report at p. 12.)

‘Wallentin concludes that Strike performed well in his tracking raining exercises

during his in-service training based upon the fact that Strike successfully completed one (1)

tracking exercise on April 5, 1006 under Deputy Morris’ supervision and successfully

tracked burglary suspects in a deployment a few days prior to the April 20, 2006 incident at

the Swoffords’ residence. However, this conclusory assertion is unsubstantiated and

unspecific. [tis presented without any supporting factual foundation, analysis, or

explanation and it is simply too great an analytical leap between the data and the opinion

offered. Wallentine does not discuss or analyze any facts pertaining to the training exercise

that Strike allegedly completed successfully or how Wallentine concluded that Strike

completed the exercise successfully. Nor does he provide a factual foundationofanalysis

to explain how he could reach the conclusion that Strike performed well in training and

tracking exercises based on only these two events. This opinion also does not take into

account anyofthe other tracking exercises Morris trained Strike in, whether and how

Morris can read Strike’ behavioral changes to determine whether Strike is actually

tracking, the adequacy or accuracyofthe information contained in Morris’ training logs as

to Strike's abilities in these sessions, the fact that Morris trained Strike without supervision

and completed all training logs himself, or that Strike failed to locate any suspects at ll in

at least two deployments.

10
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Ifthe Defendants were permitted to introduce this opinion at tral it could casly

confuse and mislead the juries’ understandingofStrike's true tracking abilities and Morris

ability to detect whether Strike is actually racking, which could lead the jury to posit that

on the ight in question, Strike properly tracked the two Hispanic suspects onto Swofford’s

property because Wallentine opined that he performed well in training and tracking

activities. Frazier, 387 F.3d at 1263 (saying exclusionof expert witness opinion under

Fed R.Evid. 403 is appropriate ifthe probative value ofotherwise admissible evidence is

substantially outweighed by its potential to confuse or mislead the jury). Accordingly, this

opinion should be excluded.

() Second Opinion - Based on Strike’s performance in achieving notable
ites, his performance in training exercises in which Strike tracked, and Strike’s
successes in tracking multiple suspects, including multiple suspects from the same
incident in the challenging environment ofa residential area, and Deputy Morris
previous observations of Strike’ tracking behavior, Deputy Morris reasonably
believed that Strike was tracking the suspects from the Barrington at Mirror Lake
Apartment complex to and across the Swofford property on April 20, 2006.
(Wallentine Report at p. 13.)

Wallenine relics on his First Opinion above at p. and the few facts he cherry-

picked to support t to reach the Second Opinion. Like the First Opinion, his Sccond

Opinion is unsubstantiated and unspecific. I is presented without any supporting factual

foundation, analysis, or explanation. There is simply too great an analytical gap between

the data and the Second Opinion. Wallentine does not discuss or analyze why Deputy

Morris would reasonably believe that Strike was tracking on the night in question or at any

time prior or why the Schutzhund I1l and IPO I titles Strike was awarded from dog sport

organizations, one successful raining exercise, and one successful deployment is suficient

for Deputy Morris to believe that Strike is successful at tracking. In fact, Wallentine
admits tha the sporting dog titles Strike obtained were with another K-9 handler, not

Morris, so why would these titles lead Morris to believe that Strike was successful at

u
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tracking. Deposition of Kenneth Wallentine, attached hereto as Exhibit “B,” at p. 124,

lines 18-25 (“Wallentine Depo.”). This opinion also does not take into account

a anyofthe other alleged exercises involving Morris and Strike;

b. ifand how Morris can readStrike’sbehavioral changes to determine

‘whether Strike is actually doing;

© the adequacy, accuracy or validityofthe information contained in Morris

and Strike’s training logs;

d. the fact that Moris trained Strike without supervision and completed all

training logs himself;

© the fact that Strike failed to locate any suspects at all in at least two

deployments.

Ifthe Defendants were permitted to introduce this opinion at tial it could easily

confuse and mislead the juries’ understandingofStrike’s true tracking abilities and Morris

ability to detect whether Strike is actually tracking, which could lead the jury to posit that

on the night in question, Strike properly tracked the two Hispanic suspects onto Swofford’s

property because Wallentine opined that he performed well in training and tracking

activities. Frazier, 387 F.3d at 1263 (saying exclusionofexpert witness opinion under

Fed.R Evid. 403 is appropriateifthe probative value of otherwise admissible evidence is

substantially outweighed by its potential to confuse or misleadthe jury). Accordingly, this

opinion should be excluded.

(3) Third Opinion - Strike made a transition from tracking behavior to
handler protection behavior when he detected Mr. Swofford moving rapidly toward
his handler. (Wallentine Report at p. 14.)

‘Wallentine’s only support for this opinion is that “[a]ny police service dog that had

been trained in apprehension and handler protection work would have done the same

without any command from the handler, particularly as the persons present began to shout

2
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excitedly.” Wallentine Report at p. 14. There is virtually no discussionof the reasoning or

thought process, or any factual or analytical support included in Wallentine's report that

supports this conclusion. At his deposition, Wallentine testified that this conclusion is

‘based upon the description provided by Deputy Morris who gave statements as to Strike’s

behavior that night. Specifically Morris stated Strike transitioned to an upright position,

‘with his haunches forward and head up and was barking and pulling forward which

indicated to Wallentine that the dog had transitioned to handler mode. Wallentine Depo. at

Pp. 150, lines 2-25; p. 151, lines 1-5. But he fails to provide any supporting factual

foundation or analysis as to why these changes in Strike show that Strike transitioned from

tracking to handler protection. This failure to explain the basis for an inference mandates

exclusion ofthis opinion.

(4) Fourth Opinion - Strike’ tracking led Deputy Morris and Deputy
Remus onto the Swofford property. (Wallentine Report at p. 14.)

Wallentine reaches this conclusion without any supporting factual foundation,

analysis, or explanation as to why Strike led the deputies onto the Swofford property.

There is virtually no discussionofthe reasoning or thought process, or any factual or

analytical support included in Wallentine's report that supports this conclusion. He simply

offers that even if a police dog had not been present to track, any reasonable police officer

‘would have entered onto Swofford property to search for the flecing suspects as Remus

saw them fleeing in this direction. However, this does not explain how Strike properly

tracked the suspects or how his tracking led the deputies onto Swofford's property.

Daubert requires Wallentine to explain the basis for this opinion and to provide factual

support and analysis to support it. The Defendants may, in their response to this motion,

argue that this opinion is based on Wallentine's prior opinions that Strike perfarmed well in

tracking, but this is insufficient. Wallentine must articulate the facts upon which he relies

13
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to reach his conclusions. Moreover, Plaintiffs have argued that these carlier opinions are:

devoidoffactual or analytical support as well.

(5) Fifth Opinion - It would have been an unreasonable decision for Deputy
Morris to deploy Strike to apprehend Mr. Swofford as Mr. Swofford moved toward
the deputies with a gun in his hand. Deputy Morris reasonably believed that
deploying Strike to apprehend Mr. Swofford would result in drawing gunfire from
Mr. Swofford toward Deputy Morris and/or the deathof Strike before Strike could
reach Mr. Swofford. (Wallentine Report at p. 18-19.)

‘This opinion is presented without any supporting factual foundation, analysis, or

explanation. Wallentine does not provide any facts in support of these statements or

explain why it would be unreasonable to deploy Strike or why Deputy Morris believed that

deploying Strike would result in gunfire from Swofford. He states that under these

circumstances it would be unreasonable to deploy Strike because Morris was holding both

his flashlight and Strike’ leash in his Teft hand and to deploy Strikehe would have to drop

the flashlight which, in his opinion, would result in Strike being shot by Swofford and

Morris shooting Swofford. But again, he does not explain why this would be the outcome.

In deposition testimony, Wallentine stated that it would have been an unreasonable

decision for Deputy Morris to deploy Strike to apprehend Swofford unless there was a

reasonable likelihood that the dog could disarm or disable Mr. Swofford which he does not

believeto be the case. Wallentine Depo. at p. 165, lines 11-15. He admitted, “I don’t

know how quickly Strike could cover the 25 or so, give or take, feet, between Deputy

Morris and Mr. Swofford.” Wallentine Depo. at p. 165, lines 23-25. Yet Wallentine did

not conduct any research into whether K-9 Strike could have covered 25 feet and

apprehended Swofford in lieu of Morris employing deadly force against him. Nor does he

offer any reasoning, analysis, or factual support (0 substantiate these blanket observations.

To be admissible, Wallentine must provide scientific, technical or other specialized

Knowledge to assist the trier of fact, See Fed R.Evid. 702. Wallentine has not conducted a

14
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study or otherwise provided a reliable methodology upon which this opinion is based.

Rather, Wallentine relies primarily upon his self-proclaimed knowledge and experience. *If

the witness is relying solely or primarily on experience, then the witness must explain how

that experience leads to the conclusion reached, why that experience is a sufficient basis for

the opinion, and how that experience is reliably applied to the facts. The trial court's

‘gatekeeping function requires more than simply ‘aking the expert's word for it." See

Advisory Committee Notes to 2000 amendments to Federal Rulesof Evidence, Fed. R.

Evid. 702; see also McDowell v. Brown, 392 F.3d 1283 (11™ Cir. 2004) (recognizing that

the reliability prongofthe Daubert analysis requires that proffered expert testimony be

“scientific,” i.e. grounded inmethodsand proceduresof science, and constitute

“knowledge, i.e. be something more than subjectivebeliefor unsupported assumptions).

Wallentine fails to provide such explanation, resorting instead to bare legal conclusion and

unsupported statementsof opinion.

‘This Court may strike such testimony as it is nothing more than conclusory

statements of fact. Maldonado v. Snead, 168 Fed. Appx. 373, 385 - 86 (11 Cir. February

23,2006). Here, Wallentine's subjective opinion is not substantiated by facts or analysis

and is therefore subject to exclusion. Cook ex rel. EstateofTessier v. SheriffofMonroe

County, Fla., 402 F.3d 1092, 1112 (11° Cir. 2005) (finding that tral court acted within its

discretion in excluding expert opinion where the "opinion is unsubstantiated by any

proffered facts, explanation, or analysis; the opinion was "another conclusion that ‘is

‘connected to existing data only by the ipse dixitofthe expert”).

Moreover, unsubstantiated opinionsare inadmissible. See Omar v. Babcock, 177

Fed. Appx. 59, 63 n.5 (11th Cir. April 18, 2006) ("[1]fthe jury does not need the assistance

ofan expert to understand the case, orif the witness simply recounts the facts and then

offers an opinion as to the conclusion which the jury should reach, such expert testimony is
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not permitted." (citing Montgomery v. Aetna Cas. & Sur. Co, 898 F.2d 1537, 1541 (11th

Cir. 1991)); Cook ex rel. EstateofTessierv. SheriffofMonroe County, Fla., 402 F.3d 1092

(11th Cir. 2005) (conclusory statements devoidof factual or analytical support are

insufficient to meet the proponent’ burdenof laying the proper foundation for admission of

expert testimony); U.S. v. 0.161 AcresofLand, more or less,situatedin City of

‘Birmingham, Jefferson County, Ala., 837 F.2d 1036 (11th Cir. 1988) (court should exclude

expert testimony that amounts to nothing more than mere guess or speculation).

Notwithstanding the concern that the jury may attach unwarranted significance to

Wallentine's unsupported conclusions, Wallentine's report and deposition testimony is

devoidof reasoning and thought process, or any other factual or analytical support, to back

up his critically important purported opinions. Nowhere in his report, or in his deposition

testimony, does he provide an explanationofhis reasoning or thought process, or any other

sufficient factual or analytical support to back up his conclusions. This is a prime example

ofopinion evidence which is connected to existing data only by the ipse di ofthe expert.

See Furmanite, 506 F. Supp.2d at 1130 (citing Cook, 402 F.3d at 1111). This failure is in

clear contraventionofFederal Rulesof Civil Procedure 26(a)(2)(B) and Section LE.ofthe

CMO. As such, these portions of Wallentine's report shouldbe excluded and Wallentine

should be precluded from testifyingto themattrial.

VI. CONCLUSION

For the reasons set forth herein, Plaintiffs, Robert G. Swofford and Sharon L.

Swofford, respectfully move this Honorable Court for an order excluding the portions of

‘Wallentine's report that contain the opinions excluding the portions of Wallentine’s report

that contain the opinions referred to below and barring Wallentine from testifying

regarding the same opinions,

(1) Strike performed well is his tracking training exercises during his in-service
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training.

(2 Based on Strike’s performance in achieving notable titles, his performance

in training exercises in which Strike tracked, and Strike’s successes in tracking multiple

suspects, including multiple suspects from the same incident in the challenging

environmentof a residential area, and Deputy Morris’ previous observationsofStrike’s

tracking behavior, Deputy Morris reasonably believed that Strike was tracking the suspects

from the Barrington at Mirror Lake Apartment complex to and across the Swofford

property on April 20, 2006.

(3) Strike made a transition from tracking behavior to handler protection

behavior when he detected Mr. Swofford moving rapidly toward his handler.

4) Stike’s tracking led Deputy Morris and Deputy Remus onto the Swofford

property.

(5) It would have been an unreasonable decision for Deputy Morris to deploy

Strike to apprehend Mr. Swofford as Mr. Swofford moved toward the deputies with a gun

in his hand. Deputy Morris reasonably believed that deploying Strike to apprehend Mr.

Swofford would result in drawing gunfire from Mr. Swofford toward Deputy Morris and/or

the deathofStrike before Strike could reach Mr. Swofford.
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HOLLAND & KNIGHT LLP
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UNITED STATES DISTRICT COURT

FOR THE MIDDLEDISTRICT OF FLORIDA, ORLANDO DIVISION

"ROBERT G. SWOFFORD &, i
‘SHARON L. SWOFFORD,

Plaintiffs, i

Case No. 6:08-CV-00066-PCF-DAB

"DONALD ESLINGER,efal., ® Report ofKennethR. Wallentine
Defendants.

TTA,ensadism
‘documents, pleadings, records, and reports: reportsofthe Florida Department ofLaw i

Enforcement, Seminole County Sheriff's Office, proficiency examinations, quarterly evaluations,

training and deployment records and certificatesofDeputy William Morris and PSD Strike;

A
Fy
I
20 and 26, 2006), and Robert Swofford (July 5, 2006); American Working Dog Federation

meDRtegrated mrFOr,
HB1,© LB.140 Weg. otry. Wemis
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“ Keancth R. Wallntine states as follows:

1 LamepoeaSSHEOTOh. My primary employment i for the
Utah AttomeyGeneral, where I serve ChiefofLaw Enforcement. 1 was formerly employed as
‘Bureau Chiefat the Utah Department of Public Safety, Pesce Officer Standards and Training.
Division, where supervised investigations into allegations ofimproper and excessive force,
officer integrity, end criminal acts alleged to have been committed by law enforcement officers
and supervised in-service rainingadiminstation andcetificationforall peace officersi theState
of Utah, andsupervised thePolice SERSDgtaiing An CEeiieation progrant. 1 also had
responsibility fopolicy draftingandrevlon foreparentageney, the Utah Department ofPublic
Safety. 1wascertifiedas a law enforcementofficerintheStateofUtah in 1982.Myduties
include direct supervision and commandofthree Investigation Sections, supervising
approximately thirty-five law enforcement officers, forensic specialists, and technicians, as well as

Lauberofpart-time employees. |command the State of UtahChild AbductionResponse Team.
T command the StateofUtahOffce- Involved Fatality Investigation Team.
2. Ywasformerlyresponsible for providing deliveryofthe Basic TrainingCurriculum related -
0 all legal subjects, as wel as cxtain tactical subjects, at the Utah Law Enforcement Acadeany. |
‘continue to teach at the Utah Law Enforcement Academy. Faitheatiorof thepoliceacademy

ComioulinT EYTeorSeveral Sujet;EdgyBi otitedTomsoPorces

uteasonable force;useof forceandpolice service: dog teams;searchandseizure;searchaidSeizife

folieservice dogLea AidFGSS OF forcelfrearmsnstruetorlibilty| regularly teach in the
Basic Training programs of the Utah State Police Academy. 1 regularly teach inthe following
specialized courses: Advanced Officer Course, Firearms Instructor Course, Utah Drug Academy,

Swofford v. Eslinger, et a.
Reportof Kenneth R. Wallentine 2
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Utah Crime Scene Investigators Academy, Utah Sheriffs’ Association Command College, First

Line Supervisor Course, POST K9 Unit Administrator Course, POST PatrolDog Handler

Course, POST Narcotics Detector Dog Course, and others. I amadformer531iéé $6 dog

bapdier;andyorked-withtheintlCoiinty SherifPsKOU from 1995 0 2001.Icontinuetar
‘provideinstructionandevaloSEGH ServicesTorthePOST Police Service Dogprogram: am a

certified POSTFirearmsInstructor,oftenservingasthe lead instructorforPOST Firearms

courses. 1am certified TASER® Instructor. 1 am acertified Excited Delo and Sudden
Death Investigation Instructor.

3. damadicenseda6Hiey, having practiced law since 1990. 1 am admitted to practice

‘before the United States Supreme Court, the Courts of Appeals for the Fifth and Tenth Circuits,

andtheStateandFederal courts inthe State ofUtah. 1am aMasterofthe Beachofthe i
} AmericanInnsofCourt, InnOne,where |alsoserveasimmediatepast-Presidentof the Inn of i

Court. I serve as an Administrative Law Judge for the StateofUtah and for various counties and i

cities in Utah, providing hearing officer and appellte hearing services for hearings involving
allegationsof police officer misconduct for avarietyofstate agencies and municipaliis.
4. Tn addition to my primary employment, I occasionally consult and provide expert witness
opinions on police procedures, and use offor issues. 1am on the adjunct facultyofExcelsior
College, teaching Criminal Procedure, Evidence and Management Strategies for Public Safety. |
occasionally perform in-custody death investigations and officer-involved shooting death

investigation for agencies which maylack the requisite expertise. 1 am aconsultant to the Utzh
Risk Management Mutual Associaton, he state's hugest insurer ofpublic safety agencies, on
mattersofofficer conduct and discipline, biring and screening practices, useofforce, and police

Swofford . Eslinger, et al.
Reportof Kenneth R. Wallentine 3
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pursuit policies. 1 am theco-founderof, and legal advisor to,a best practices advisory group that !

developed comprehensive model policies and best practices under the authorityof the Utah Chiefs

ofPolice Association, the Utah Sheriffs" Association and various state law enforcement agencies.

‘These policies serve as a modelfor all Utah public safety agencies. Ioccasionally perform in-

custody death investigations and officer-involvedshooting death investigations for agencies which

‘may lnk the requisite expertise. IAHBEHHURGFoF umber fmodelFOLEES oF
eforcenei GECies Sid aveprovidedpolicy draflingandpolicyreview servicesforseveral

gencies including policy draftingresponsibilityforlarge law enforcement agencies. 1ama

. program and grant reviewer for the Officeof Justice Programs, United States Department of

Justice. 1 have also served ss a contract consultant to the ited States Departmentof Justice,
‘assigned to provide technical assistance and management consulting to various public safety

entities in the United States

5. | ER AASETAO Commitiprofession ACH “Tira
wemberofithe:Sientific WorkingGoupiori ogand Orthogonal DetestorGuidelines, apasionale
ssientifiebestpracticss:organizationSponsoredby hicFederalBureauGF vestigation; the

DepartmentofHomeland Securit, an the TransportationSecurity Admiistation, with support
coordinated by the International Forensic Research Institute at Florida International University.

Other professional activites pertinent to law enforcement include scrving as  Past-President of
the Utah Peace Officers Association, former Board Memberofthe Utah SWAT Association,

: memberofthe International Association of Law Enforcement Educators and Trainers

Association, member ofthe International Assocationof Chiefs of Police and the Utah Chiefs of
Police Association, memberof the National Tactical Officers Association, meraberofthe

Swofford v Eslinger, etal.
Reportof Kenneth R. Wallentne 4
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Intemational Association ofLaw Enforcement Firearms Instructors, memberofthe Intemational i

AssociationofDirectorsofLawEnforcementStandardsandTraining,memberoffhe ;

Intemational Law Enforcement Educators and Trainers Association, memberofthe K9 Section of

the Utah Peace Officers Association, memberoftheUTC Siaes POISECineAssociation, and
Chaimaanofthe Utah Law Eabreement Legislative Commitee.1 formerly served as.
ubernatoril appointee tothe Council on Peace Officer Standards and Training, 1 curently
Sequenly serve as amember pro femofthe Council on Pesce Officer Standards and Tring.

6. Since 1994,1 have beenaconsultant-with theKYAcadeniyforLawEnforcementandthie

IntemationakRolice CanineConference.Myprincipal responsibilities are to provide useofforce.

tring, ivinityinstruction,edsscandseizure ntrcton. Inthepast fewyears,have
restricted my travel outside the Stateof Utah, but have continued to provide useofforce, civil

rights liability, and search and seizure law enforcement training in Arizona, Iowa, and California.

Over the past several years,I have lectured and trained police officers and administrators from

‘Wyoming, Arizona, Connecticut, Florida, North Carolina, South Carolina, Texas,Utah,

Colorado, Albarn, Lovisians, Nevads, New York, New Hampshi, Vermont, Rhode sad,
Maine, Delaware, Wisconsin, Michigan, Indiana, Washington, Oregon, Nebraska, Georgia,

Caloris, Nevada, an Idaho
7. Thove previously published a mumberofother professions tices, manyofwhich have
been subjected to peer review. My most recent book, The K9 Office'sLegalHandbook, was
published by LexisNexis Matthew Bender in December 2008. Another tect book, iret
Legal: A Guide o Pre-trialCriminal Pocedsre for Police, Prosecutors, and Defenders was
published in 2007 by the American Ba Association Publising Division. I rats on public

Swofford v. Estinger, et al.
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‘safety and criminal procedure, andincludes chapters on use of force by police officers and police

service dog usof force. My other published works, ited 0 the ast ten year, incade:
Acknowledging Gender in Fitness Standardsfor Police: An Invitationto Liability?, The

Municipal Lawyer, January2008;K9aGoii:TestimonyPolice 0,Decerabes2006; UnitedStates
Supreme Court Review for Corrections Managers, Corrections Managers Report, October 2006;

Criminal Procedure: The Street Cop's Guide (Aspen Press 2005); Conduct Unbecomingan

Officer The Municipal Lawyer, January, 2005; Limits on Off-Duty Paice Employment, The
Municipal Lawyer, Spring 2004; Conjugal Prison Visits, Corrections Manager, March, 2003; Life

in theLaw (BYU Press 2002), co-author; Investigating In-CistodyDeath, Cortections Manager
Report, October 2002; Police CanineRisk Management, The Municipal Lawyer, July 2002; The

New ParadigmofFirearms Training, INDLEST News, Spring 2001; UseofDeadly Force

Instructor Curriculum (monograph), POST, Spring 2001; PepperSprayas Useof Force, Police,

October 2000;Are Drug Courts the Waveof the Future?, Police, April 2000; Legal Risks of

Tactical Operation, Police, April 1999;DBsafWFTRS Us ofForce) ESA &K Handlers;
Police, December 1998!January 1999;Nowra8 GHIA Searches:Police;SEGRETOO8;
The Respectable Roadblock Ruse, Police, June 1998;Ifat First You Don’t Succeed.. ., Clark

Memorandum, Fall 1998; ad a arity ofcolumns addressing law enforcement issues and
publishedbyPolceOne.com. {am the author ofa reference book curentlyinuse i the Utah
Law Enforcement Academy, as well 5 otber police academies throughout the Usited Sates,
titled Criminal Procedure: The Street Cop's Guide (Aspen Press 2005). This book discusses

detention and arrestofpersons, useofforce (including canine useofforce), and search and

seizureofpersonsand property, among other subjects.

Swofford v. Eslinger, et al.
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8 Tchargea foeforprivate consultation services and court testimony. Forthose matters
‘which progress beyond an nialbrief consultation, I charge $150.00 per hour for all activities
outsideofcour testimony,a travel fee Of$500.00 per dy, pls actual expenses, fo travel to
‘Western states and $1,000.00 pr day for all other tate, and $250.00perhour when offering
testimony. 1havetestified and/orprovided depositionsin the followingcaseswhichmaybe.
generally related to the subjectof te instant ligation in the pst four years: Becker v. Bateman,
Case No. 2:07-CV-311 PGC, United States District Court of Uta, Central Division, 2008.

Deposition testinony giveribeBAIFGT Uedefendants. Subject matter: excessive force, Sava.
KansasCity BoardofPolice Commissioners, Case No. 07-CV00194-ITM, United States District
‘Courtof Missouri, Wester Division, 2008. Depositiontesiiny givetron bebalfofther
fisSubject matter: Wronghl death, Turbo. Ogden City eal. Case No. 107-CY-
114, United States Distcct CourtofUtah, Central Divison, 2008. Deposition testimony given
‘onbehalfofthéEFERUA Subject matter: Wrongful death. Nielson v. SouthSalt Lake City&

‘Buna, Case No. 2:06-CV-335, United States District Courtof Utah, Central Division, 2005,
‘Depositiontestimonygisenonbehalf ofthe defendants. Subect matter: sexual misconduct
Trammell Jacksonville Beach City Police Department, Case No. 3:06-CV-984-J- 16MM,
United Stats District Court ofFlorida, Jacksonville Divison, 2008. Deposition testimony given
onbehalEGEUEplaiil. Subject matter: excessive force. Harman d Overton v. Utah
‘DepartmentofPublic Safty, Case No. 2:03CV00S3STC, United States District CourtofUtah,
Central Division, 2007. Deposition testimony given on behalfofthedefeidhnis. ‘Subject matter:

wrongful execution ofa search warrant, negligent investigation. Herring v. Cityof Colorado
Springs, Civil No. 04-CV-024229-PAC-BNB, United States District CourtofColorado, 2005.

Swofford v. Eslinger, et al.
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Deposition testimony given on behalfofthe defendants. Subject matter: excessive useofforce,

wrongful death. Walker v. Orem Departmentof Public Safety, Case No. 2:02-CV-0253, United

State Distict Courtof tah, Central Divison, 2004. Deposition testimony given onbehalfof
the GERI Subject mater: excessive useofforce, wrongful death
9. Intheinstantmatter, I haverelieduponthe documents, photographs,pleadings,records,

reports, and statements previously described. 1bave formed a numberofprions based upon the
aforementioned, as wellasmyexperience, education, and fariliarity with professional

publications. have relied on a varietyofprofessional publications, including, but not limited fo,
my own publications and court decisions ited therein. Those opinions, and a summaryof the
itcumstances known or reported to me pon which those opinions are based, ae st forth herein
as follows:

a Summaryofreportedfactsandconclusions:

On Apri 20, 2006, in th earlymorning hours, Deputy Ronald Remus was on
bieyele parol i the Barrington at Mior Lake Apartment complex. Deputy Reanus was
patroling this area due to previous car burglaries i the apartment complex parking los.
Atapproximately 0235, Deputy Remussaw two Hispanicmalsinsidea carinthe .
apartment complex parking lot. Deputy Remus belived that the suspects were
burglarizing the car. When the suspects saw Deputy Remus, one ofthem exclaimed, “oh,
it” and the suspects fled to the north and eas. Deputy Remus pursued them and called
for asistance. He lost sightofthem a they wentt a fence tha marks the border ofthe
apartment complex and the Swofford property. The apart comple is adjacent o the
cast sideofthe Swofford property.

Swofford v. Eslinger, et al.
) ReportofKennethR. Wallenine 8
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Atthesametime thatthetwo suspectsfled on foot, adark-coloredHondasedan i
leftthearea,suggesting thatthe riverofthe Honda sedan andthetwosuspects whofled
onfootmightbe jointlyengagedincriminal activity.Upon losingsightofthe twomen,
‘Deputy Remus followed the Honda sedan. Sergeant Jan loth, ariving from to assist,

stoppedtheHondasedanupon confirmingviaradiowithDeputyReinus that it wasthe
same car that Deputy Remus saw leaving the complex. Sergeant Kloth arrested the driver,
Bienvenido (“Bennie”) Oscar Lendebol. Deputy Remus hadalreadycalled for other

officers thatcouldestablish acontainmentperimeterandreturn tothe place wherehe.
last saw the two suspects and he awaited the ariva ofa Sheriff's police service dog team.

‘Deputy William Morris and Police Service Dog Strike arrived at the apartment
complex. DeputyRemusdirectedDeputy Morris to wherehehadscenthetwosuspects
fleeing. Deputy Moris initiated a canine track with Strike. Strike tracked along a i
wooden fence that borders the Swofford property. After tracking approximately twenty-
five to thirtyyards, Strike moved through a small hole a the bottomofthe fence. Deputy.
Moris did not beliove that he would fit through the hole in the fence. He pulled Strike
back through the fence and found a place with some broken fence shats where Strike,
Deputy Morris and Deputy Remus could more easily and safely breach the fence. They
crossed through the fence into a large open field with vegetation, plant irrigation pipes, a
large enclosed cargo trae, and cars awaiting restoration work. Deputy Morris ther took
Strike back slong the interior sideof the fence to the same hole through which Strike had
initially entered and Strike began to track again. Strike, Deputy Morris and Deputy
Remus walked to the rearof te large tailer and through a portionofthe fed

Swofford v. Eslinger, et al.
Report of Kenneth R. Wallentine 9
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Atthesametime,Mr. Robert Swoffordwasasleepin chairinhishome.Hewas

awakened by the barking ofhis dog. Mr. Swofford retrieved an unholstered handgun and

‘went outside, believing tha cats may have aroused his dog. Mr. Swofford walked toward
the deputies. Deputy Morris and Deputy Remus saw Mr. Swofford holdin his handgun.
“They identified themselves as Deputy Sherifs and shouted multiple commands at him to
drop the gun. Mr. Swofforddidnot drop thegunandhecontinued to welk aggressively

towardthe deputies. Mr. Swoffordbegantoraisehisguninthedeputies”directionand
they both continued to shout i Mr. Swofford that they were Deputy Sheriff and that he
shoulddrop hisgun. AsMr. Swoffordraisedupthegon toward firingpositon,the

deputies idupon him, striking him. Mr. Swofford then went to the ground.
b. Onthe day ofthe incident, investigators from the Florida DepartmentofLaw Enforcement

(“FDLE") interviewed Deputy Morris and Deputy Remus. Deputy Morris told the FDLE
investigators that Strike was tracking and that Strike led Deputy Morris slong the wood |
fence. DepuryMoTiseportedbat;onicc:throughthe.fence;Stike reiEATERTherdkk
adedtinued to-lesd-DeputyMorrisontheiaék.

Deputy Morrisreasonably,believed:thatPSDSikatracking ie rowing suspecisas

bemovedalongtheEREBOEHngMrSwofford:sproperty:and across MUsSWoRiordss

ld

d. Strike was conifed by the trainer, Robert Gailey, on Januery 26, 2006. Deputy Morris
participated as the police service dog handler during Strike's training course. Pio to his
assignmeit as Strike's handler, Deputy Morris was already trained and experienced as a

Swofford v. Eslinger, et al.
Reportof Kenneth R. Wallentine 10
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‘police service dog handler, having previously worked as the handler to another Sherif's

Office police service dog.

e  ThoughtheFBLEoesiofevaliatecertifypoleservicedogs’trackingabilities;tHe.

FDLE-doés certifypoliceservicedogs abilifiesi patroldog Work”OnDeckiiber15g

2005,Defi MTSidStrikesuccessfully completed componentsftheFOL /
evaluations

£ DeputyMorris maintained Strike’strainingrecordsduringand after Strike’ initial course

oftraining administered by Robert Gailey. Though Gailey maintained the curiculum
records, Deputy Morris, and presumably other handlers with dogs in th class, pgitained-
zou dogs:perfomangescar. Thsis ofen done because th rin performance

records are generally maintained by the dog’sownerorhandler. Strike performed well

during the initial training provided by Robert Gailey. }

§ STH ER GalpSVA,Ske achievedboth }
SERtiZHGRSAPO less Schutzhund titles, designated I through II,are awarded upon i
performanceofcertainsityadministered rials. The Schutzhund intemational tial

standards ae used by dog sport organizations, including police service dog organizations,
in various counties all over the world. In the United State, Schutzhund trials may bo

administeredby qualified judges ro theAmericanrKennelClub the German Shepherd:
535ClbofAmmericp, G-Unit Schl Cll oFAsherics and other orgaiiations.

To obtain the prestigious SehuizhundIIL title, a.dog musthavesuccessfully completed:

“GFtherequirerints for the: Schutzhund1and1 itlesandmistpissarigorousrialgThe

Schutzhund 11 ral includes a tackingcomponetinwhich the dog must follow fsck

Swofford v. Eslinger, et a.
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hat wsidsSEICRUGRITS, The dog and handle remain |
outofsight whenthe trackislaid. The trackhasfourtums, comparedwithtwoturnsfor

‘Schutzhund IandII,and therearethreeobjects thatthedogmustlocatealongthetrack.

Strike successfully completed the tracking, as well as obedience and protection,

componentsofthetrial andStrikewas awardedaSchutzhund II tite.
h Strike also held an IPO III title. The Federation Cynologique Internationale (“FCI”),

translated as “World Kennel Club,” administers the IPO, or InternationalTrial Rules, trial

standards. The IPO IT title til includes tracking component similar to the Schutzhund
11trisk. Though IPO TI trialsaresimilarto Schutzhund II trials, theyarejudged witha

‘higher measure ofprecision. Dogs such as Strike who achieve these either or both or

these titles must demonstrateefiétingproficiencyiftracking. :

i Steikeperformedwellinhis tracking raining exercises during his in-service training. i
Strike successfully completed a trackingexercise omApyiks20067 Strike also performed i
well inthe operational field. JustaEda POF to April20,2006;Silke demorstatedsy

his.racking proficiencyiftrackiiig burglary suspectsi twoSepartetracks Strike

tedfromthe ocatio FUEbUFEIERy rough aresidential area, and ead Depatye
Moristo-acarwith suspects: These suspects later admitted to the burglary and stolen

tans were found in thea to which Strike tracked. Strike abo tracked another suspect

nhssameburglarylon épath thatsfollowed16é Th burghay! Strike located

this suspect and Deputy Morris took her into custody. She, to, admitted to participating
in the burglary.

Swofford v. Eslinger, et al.
ReportofKenneth&. Wallentine 2
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i Based on Strike’s performance in achieving notable title, his performance i taining

exercises in which Strike tracked, and Stike’s successes n tracking multiple suspects,

including mulple suspects from th same incident in the challenging environment ofa
residential area, andDeputyMorris's previous observationsofSrike’s racking behavior,

‘DeputyMorrisreasoiblybelievedthatStrikewastrackingthesuspectsfrom the

 BarringfondiMirrorLaksWpartunent complexto-andacrosstheSwoffordpropertyon’

Apii20720067

Kk MwasressonableorDeputy MorristostartStrike onthe rackatthe location selected.
Deputy Morris wasteasonably relying Deputy:Remus’indication:hat thelocationwas
thstplace tbatthetw Sheets WereS66. It was an area with vegetative growth as
well as pine needles and othe vegetation on the ground surface, This would bave

\ presented@goodenvironmentfor tracking and a reasonablepolice servicedoghandler
who lined that the suspects had very recently been seen a such a location would

tggsonably:choose thatpoint tevinifife ¥tack.
1 Hfound no evidence inthe mateias provided to me that Depity Remus or any other

person contaminated the asea ofth track prior to Strke’s deployment. While Deputy
Remus niall pursued to two suspects fleeing on foot while Deputy Remus was mounted
on his bieyee, i docs notappear tht he dismounted and walked through the area where
the suspects were last seen. The claim that Deputy Remus may have contaminated the

track i inconsistent with Srike' tracking along the fence line tothe hole in the ence.

where Deputy Remus had not yet traveied. Deputy Remus acted aa reasonable officer
would under siifr circumstances. He pursued the tro suspects flceing on foot, called

Swofford v. Eslinger, et al.
Report ofKenneth R. Wallentine 3
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for assistance, and then turned his attention to the fleeing car. If, as it seems probable, the

fleeing pedestriansuspects were associatedwithBenny Lendebol (the suspectwhofledin

the Honda sedan) it would be reasonable to believe that Lendebol would rendevous with

the two pedestrian suspects. DeputyRemus coordinated Lendebols apprehension by

radio contact with Sergeant Kloth. Deputy Remus also called foradditional help, which

included the police service dog unit and other deputies who were moving into positions to.

create a containment perimeter. Deputy Remus's response to the apparent vehicle:

burglary suspectsfecingin diferent dictionswas reasonableandwasconsistent wilh
generally accepted police practices.

m. Strikemade transiioi For tracking behavior to Handlerprotectionbearwhee!
defectedMr "Swoffordmovingsepidlytoward:hishandlers There is nothing particularly

i ‘remarkable about the transition. ASiyPolice:service'dogthathad been traiiied if.

afietiension andhandlesprotectionsworkwouldhavedone the samewithout any {
finoththéidle particularly as thepefSonspresentbegan to SHOUERGHEALS.

n. Strike's tracking led Deputy Moris and Deputy Remus onto the Swofford property
However, even fa police servie dog had not been present to track,dyreasonable police
ff i EteredonoiSoTord iopeiy to Searchfo the AESing Suspects.
Deputy Remus saw the suspects fleeing in the directionofthe Swofford property and lasts

‘sa themnearthe fence bordering the’Swoffordproperty. Even without a police service

dog, the deputies would certainly have searched along the fence, located the hole, located

the placeofthe other broken slats where the deputies eventually entered the property, and

the deputies would certainly hav searched the Swofford property for the two suspects

Swofford v. Eslinger, et al. )Reportof Kenneth &. Wallentine 1
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‘ofithein.duty-totry to’findthe'Sispects‘aid pprébéndher for:theapparent attempted ir

bury,a Viellisto protecttie are resisfrom furthercrsinal behaviors Though a

‘helicopter was available and did respond, an examinationofthe photographsofthe

‘Swoffordpropertyshowsmanylocationswherethesuspectscould easilyhidefromaerial .

observation.

0. Mr. Swofford’s decision to:gd-iito-his field; afitiéd With a handgunwas unreasonable aid”

wasnegligent. Afandamentalpremiseof firearmssafetyis thatfirearms should notbe

bandied bya person who has consumed drugs andlor alcohol. For example, the National
Rifle Association's firearms safety training curriculum states thata gun owner should

“never use alcohol or over-the-counter, prescription or other drugs before or while
shooting.” The Florida Hunter Safety Education course teaches that one must “avoid )
drugs and alcoholic beverages”wheninpossession ofa gun. Mr. Swofford helda Florida }
concealed weapons permit, and had likely completed oneofthe several alerative training
Goursso qualify him toholdapermit. 1am fiir with such firearms courses and have
instructed them for over twenty years both for law enforcement officers and civilians. 1

‘am familiarinparticular with the recommended National Rifle Association firearms safety

‘course and the Florida Hunter Safety Education course, having completed both, and other
similar courses. All teach that guns and drugs, even lawfally consumed drugs, don't mix
sally. Its simply axiomatic that one should not possess a gun when under th influence
ofalcohol or controlled substances. Alertness and motor coordination ar critical 10 the
resonable, safe and proper use of firearm.

Swofford v. Eslinger, et al.
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P. Mr. Swoffordcouldbave:casily.called6356SéiiiolCORYSHH SOise to

investigateih iiss 67 idog'sbaiking.He had done so on mumerous prior occasions. !
He knew the that Sheriff's deputies patrolled the area, havingseenthem in the vicinity and

| ‘havingseenthemflashtheirlightsastheypatrolled pasthisproperty. Mr. Swofford’s

security guard, Orlando Velez also reported secing Sherifs deputies patrolling i the
area. Gling heSheAPSOTEEWoldhivebedi a reasonableAlierative to going nis’

these and:salkingthedeputios while nderthenfluenceofcontroled stings.
4 Mr. Swofford acteddhreaSoniablyinfailingto7idéntitytheuniformed SHEHITSdepities”

UBIObegianing torriehisandora in 6 Conf his identityag.
thisproperty.ownertothem. Prior to movingrapidly toward thedeputies MiSHOSHY i
lityidentifedoneofthedeputies 5 uniformedpetson;dressed i daik iforal !

i such-asthose worn:by:ShefifPsdépiities. Mr. Swofford saw that the deputies were

carrying flashlights as they walked along the fence and through the field, consistent with |

the behavior expected ofa uniformed police office and inconsistent with the behavior ofa
Apical prowleEorburglap. Target identification is a vital componentofany reasonable

fireanus tesning course, particulary those meeting the requirements for a Florida
. ‘Concealed Weapons permit. Mr. Swofford had receivedmiliarycombat arms raining. 1

am personally aware that basi training provided by the United States Army includes the
necessityofproper target lentification and confirmation prior to using deadly force.

T. Pased on the circumstances presente to Deputy Morris and Deputy Remus at the ime
that Mr. Swofford advancedtoward them hisgu hel ioHatedfringgripand
ising the gun toward the deputies, twas reasonableforDeputy MorisiaDiputy

Swofford . Eslinger, et al.
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Remus to fire their guns upon Mr. Swofford. The deputies had shouted repeatedlyat Mr.

‘Swofford, identifying themselves, they had ordered him to drop his gun, and he responded
by continuing to aggressivelyadvance uponthemand toraisehis guntowardthem.

5 Acceplingasidscurate thepositon-andstance »
fa SwoffordpositedbyRichardErnest NG 4

I ; \C
tachedto bis report, szeasonableoffices, FAWe
ouldperceivethistobeanaggréssives Ri 3

‘mayementthat wouldinimediately precedes Y hoo
offensivegunfireby theperson illustrated in. 1 = i : i
Image 7. eshandpostion triednd PL x :
ange7s general eedtos he. Ea ro]
jixeady”or ready: gun”positions Officers are taught to use this position when they are

moving toward or confionting a threat and the neccssity to shoo may be imminent. The
time required to move from the ready gun position illustrated in Image 7toia classics

standing:shootingpositionWiththe zzle’ held aa Alfmstincalonlably

alyvqvspnsfam Fiona sont 0
move the muzzleof the gun from the ready gun positon nto a position to fire the gun
directly at a person standing twenty 0 twenty-five feet away. Deputy Moris stated that
he fired at th time that Mr. Swofford “leveled off” his handgun at Deputy Morris's chest
level. A reasonable officer faced with 2 person holding a gunin either th ready gun
position llsrated in Image 7 or leveled directly at the officer, and whohas given several

Swofford v. Eslinger, et al.
‘Reportof Kenneth &. Wallentine ”
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‘commandsidentifyinghimselforherselfasan officerand commandingthepersonto drop

the gun,woudperceive an inyinent threat o deadly FESGd Would re ponhe
person holdingthe gun.

© Itwouk have beeninzasonabie forDeg Mor DiyRist Ueploy
TASER®to:apprehendMr:SwoffordasMr. Swiolford moved towardthedeputies with

his:gunin hand: #rASER® International-approved law enforcement end user training

teaches that a TASER® should generallynot be deployed on apersonholding a firearm.

“The neuromuscular interruption effect ofan electronic control device may cause a person

holding gun to involuntarily contactmuscles SEES Ol GEE. The
electronic control device may not be effective in preventing the person holding the gun

from intentionally aiming and firing the gun. I recently directed the investigation ofan

offerinvlved shooting where mulipe pplication ofan elecroni control device were
applic and the suspect was able resist th effects ofthe device and to aim handgun
directlyat the faceofan officer standing approximately twenty-five feet away. Moreover,

10 rach the optimum effective range for a TASER® probe spread (sven to ios ot)
Would have required ther deputy to decrease th distace between the deputy and Mr.
Sword. That would have ben tactically nressonsble move

u. dEEFavebeen an unreasonable dociion for DeputyMaristo deployStriketa
pprchend MsSor as Mir: Swofford ved toviard 5epi wit TREGan
shang. Deputy Morrisreasonably believed:that dsploying Strike toappréliendMrs

Storawould result drawinggunfireForMr: Swofford Towa Deity:Morris

and/or the death-of Strikebefore Strike couldreach Mr. Swi ford: HadDeépiity Morris

Swofford. Eslinger, ta.
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deployed Strike and had Mr. Swofford reacted with gunfire, Deputy Morris would have

mostprobably,drawn firetowardhimself siscesSitatingthat Deputy Morris resuriy

defensivefire;andpechaps'everiplacedStrikeif #Position tobeanvbstacle to effective

defensivefiresyloisome ciroumstancesit isreasonableto deploy apolice:servicedogto

apposhenda personholling a gun,particularly iE thre istheoption ofaplanned:
listedorion ao se HEISE AppEoSEI SI HEpesom wieklingthegundidngt
immediately Se thepolice servicedog approaching,effective cover for officers, and other

circumstances. Such ircumstanceswere potpieséitin the stantesse. Deputy Morris

washolding both is flashlightandSrike’sleashin his let baad,a one would expect a
typical police service dog to do in this situation. To send Strike would bave required
Deputy Morris o take the time to drop or move his flashlight to his bet or other hand,
relass the leash and send Strike. The most likely scenario that would follow deploying.
Strike to apprehend Mr. Swoffordashe heldtheguninhandwould be that Strike would

‘have likely been shot by Mr. Swofford, that Mr. Swofford would have likely been shot by

: Deputy Morris and Deputy Morris would have likelybeen shot by Mr. Swofford.

‘These observations and opinions ace preliminary, insofar a additional information may be
provided to me through the coursofdiscovery and othe incidents ofthe ligation process
‘They are based on the best information presently known toe. Modiiihe gerGial
ditacy.ofthedocuments, statements, and reprts; excepting those expressed as.opiNiOnsAde

those.conflctingonewithanother andlor coficing Vit hia vRIGnEE Hal ekeprovid,
tons. The opinions herein may be supplemented andlor revised upon receiptofadditional
information, including, but not limited to, further deposition testimony, consideration of any

Swafford v. Eslinger, etal.
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further report submited by plainif’s experts, and further investigation. Ianticipate

supplementing this report upon corapltionof depositions ofwitnesses in this matter and/or upon

being provided with other investigative documents, and/or video and photographs.

My trial testimony may be supported by exkibits that incude the pleadings, documents,

statements, depositions, diagrams, photographs, and reports listed herein, os wellas illustrative

‘evidence such as a visual presentationofcomputer-generated slidesand visual images projected
onto a seen charts, graphs, or illustrations created to beter llusrate the aforementioned

documents.

CONCLUSION

‘Deputy Morris reasonably believed that Police Service Dog Strike was tracking suspects

from the Barrington at Mirror Lake Apartment complex along the Swofford property fence and

across the Swofford property. Deputy Morris and Deputy Remus reasonably believed that Ms.

‘Swofford posed athreatof death or serious bodilyinjoryashemoved toward the, fled to i
respond to their shouting identifying themselves as law enforcement officers and failed to comply
their commands to drop his gun. Deputy Mortis and Deputy Remus acted reasonably in firing
ther weapons at Mr. Swofford

Kenneth R. Wallentine
December 7, 2008

. Kenneth R. Walentine
5272 South College Drive, Suite 200
Murray, Utah 84123

Swofford . Eslinger, et al
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Kenner R. WaLLeNTNE

ses ute Fires

December 7, 2008

Tom Poulton
DeBevoise & Poulton
1035South Semoran Biv. #1010
‘Winter Park, Florida 32792

ntheMatterofSwofford v. Eslinger, et a.

Statement for services rendered:

November 13,2008 3 Telephone conference with Tom Poulton. $45.00
November 23,2008 1.5Review FDLEinvestigationreport. $225.00
‘November 24,2008 1.2 Review Emmestbaltcs report; telephone conference $130.00

with Tom Poulton

November 28,2008 3.5 Complete reviewof FDLE report, Swofford, Mortis $525.00
(initial and supplemental), Remus (initial and
supplemental) statements. i

November 29,2008 4.0 Review Myers, Gallagher, Overall reports $5600.00
December 1,2008 4.5 Review photographs,scenediagrams, helicopter $675.00

video; certification tia records for Strike; Seminole
‘County SO policies; Rothlin, economic expert reports.

Decenber 2,2008 6 Telephone conference with Tom Poulton. $90.00
December 3, 2008 4.0 Review training records, FDLE K9 evaluation trial $600.00

records, Dr. Hall, Dr. Wright reports

December 4,2008 3.5 Draft report $525.00
December 6,008 7.5 Draft report $1,125.00
December 7, 2008 2.7 Exit report, telephone conference with Tom Poulton, $405.00

Total due: $4,995.00
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Please remit to:

Kenneth R. Walleatine
Public SafetySolutions
3108 West 9765 South
S. Jordan, Utah 84095

i
|

i
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Kenneth R. Wallentine
! Disclosure information for Fed. R. Civ. P. 26

October 2008

Curriculum vita

1. Tama law enforcement administrator in the Stateof Utah. My primary employment is
for the Utah Attomey General, whereI serve as ChiefofLaw Enforcement. | was formerly
employed as Investigations BurcauChiefat the Utah DepartmentofPublic Safety, Peace Officer
‘Standards and Training Division, whereI supervised investigations into allegationsofimproper
conduct, excessive force, officer inegity, and criminal acts alleged to have been committed by
certified and certifiable law enforcement officers. 1 also had responsibility for policy drafting
and review for the parent agency, tho Utah Department of Public Safety. 1was certified as a law
‘enforcement officer in the StateofUtah in 1982. Mypresent duties include direct supervision
‘and commandofthree Investigation Sections, supervising approximately thirty-five full-time and
ten part-time law enforcement officers, forensic specialists, accountants and technicians directly
in my employ, as well as several other law enforcement officers assigned to my agency in
cooperative interagency agreements or task forces. 1 oversee the StateofUtah Child Abduction
Response Team and administer related training programs and grant funding for local entitis.
2. was formerly responsibleforproviding deliveryofthe Basic Training Curriculum
related to all legal subjects, as well a certain tactical subjects, and a varietyofIn-service
subjects, at the Utah Law Enforcement Academy. I continue fo teach at the Utah Law.
Enforcement Academy. am the authorofthe police academy curriculum currently in use for
soveral subjects, including, but not limited to, useofforce, reasonable force, useofforce and
police service dog teams, search and seizure, search and scizureforpolice service dog teams, i
intemal affairs investigations legal issues, officer misconduct and discipline, and use of
force/firearms instructor lability. 1regularly teach in the Basic Training and In-service
programsofthe Utah State Police Academy, and occasionally teach in other law enforcement
academics. Iregularly teach in the following specialized courses: Advanced Officer Course,
Employee Discipline and Administrative Procedures Course (formerly known es Internal
Affairs), Fircarms Instructor Course, First Line Supervisor Course, POST K9 Unit Administrator
Course, POST Patrol Dog Handler Course, POST Narcotics Detector Dog Course, and others. |
created the curriculum and served as a principalinstructorfor the Utah POST Command
College. In cooperation with the Utah Sheriffs Association and the Utah Jail Commanders
Association,I teach employee selection, employee discipline and intemal affairs courses to
county law enforcement and corrections command staff.
3. Lam a licensed attomey, having practiced law on at least apart time basis since 1990. 1
am admitted to practice before the United States Supreme Court, the Courts of Appeals for the
Fifth and Tenth Circuits, and the State and Federal courts in the Stateof Utah. 1am a Master of
the Benchofthe American Innsof Court, Inn One, whereI also serve as Presidentofthe Inn of
Court. 1am an appointed Administrative Law Judge for the State ofUtah. 1 have served both as
a Hearing Officer and as the advising Administrative Law Judge for appeals before the Utah
Career Service Review Board. 1 also am an Administrative Law Judge appointed in certain
counties and cities in Utah, providing hearing officer and appellate hearing services for hearings
involving allegationsofpolice officer misconduct.
4. Inaddition to my primary employment, Ioccasionally consult and provide expert

Case 6:08-cv-00066-MSS-DAB   Document 101-2   Filed 03/02/09   Page 23 of 28 PageID 5325



Case 6:08-cv-00066-MSS-DAB Document 101-2 Filed 03/02/09 Page 24 of 28 PagelD 5326

opinions on police procedures, and use of force issus. 1 am on the adjunct facultyofExcelsior
College, teaching Criminal Procedure and Management Strategies for Public Safety and a variety
ofother undergraduate courses in the SchoolofLiberal Arts, Criminal Justice Department, and
teach the occasional course for the English Department. 1 provide law enforcement academy
curriculum consulting and accreditation review services for the United States Department of
Justice. 1am a program and grant reviewer for the Officeof Justice Programs, United States
DepartmentofJustice. 1 have also served as a contract consultant o the United States
Departmentof Justice,assignedto provide technical assistance and management consulting to
various public safety entities in the United States.
5. Tam a consultant to the Utah Risk Management Mutual Association, the state's largest
insurerofpublic safety agencies, on mattersofofficer conduct and discipline, hiring and
screening practices, useofforce, and police agency policies. am the co-founder of, and legal
advisor to, a best practices advisory group charged with developing model policies and best
practices under the authorityofthe Utah Chiefsof Police Association, the Uteh Sheriffs’
‘Association and various state law enforcement agencies. 1occasionallyperform in-custody
death investigations and officer-involved shooting death investigations for agencies which may
Tack the requisite expertise. 1am the author ofa number ofmodel policies for law enforcement
agencics, aid have provided policy drafting and policy review services for several agencics,
including full policy drafting responsibilty for one ofthe state’s larger law enforcement
agencies.
6. Iparticipateand serve in a numberofcommunity and professional capacitis. 1am a
‘memberofthe Scientific Working Group on Dog and Orthogonal Factors, a national standards
organization facilitated by the Federal BureauofInvestigation, the Department of Homeland
Security, and the Transportation Security Administration, with research and peer review
coordinated by the International Forensic Research Institute at Florida International University.
Other professional activities pertinent to law enforcement include serving as a PastPresident of
the Utah Peace Officers Association, former Board Memberofthe Utah SWAT Association,
memberofthe Intemational Associationof Law Enforcement Educators and Trainers
Association, memberof the Intemational AssociationofChiefsofPolice and the Utah Chiefs of
Police Association, memberof the National Tactical Officers Association, member ofthe:
International Association of Law Enforcement Firearms Instructors, member of the Intemational
AssociationofDirectors of Law Enforcement Standards and Training, memberofthe
Intemational Law Enforcement Educators and Trainers Association, and memberofthe United
States Police Canine Association. 1 have served as co-Chairman or Chairmanofthe Utah Law
Enforcement Legislative Committee for the past six years. In that capacity, have bee involved
with all major law enforcement legislative initiatives in the State of Utah for the past six years. |
formerly served as a gubematorial appointee to the Council on Peace Officer Standards and
Training, under Governor Michael Leavitt, where I heard many dozensof contested disciplinary
matters.
7. Since 1994, I have been astaff memberofthe K9 Academy for Law Enforcement and the
Intemational Police Canin Conference. 1 am a former police service dog (patrol and narcotics)
dog handler. My principal responsibilities are to provide use of force training, civil liability
instruction, and search and seizure instruction. In the past few years, I have restricted my travel
outside the State of tab, but have continued to provide use of force, civil rights liability, and
search and seizure law enforcement training in Arizona, Iowa, and Californie. Over the past
several years, have lectured and trained police officers and administrators from Wyoming,
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‘Arizona, Connecticut, Florida, North Carolina, South Carolina, Texas, Utah, Colorado, Alabama,
Louisiana, Nevada, New York, New Hampshire, Vermont, Rhode Island, Maine, Delaware,
‘Wisconsin, Michigan, Indiana, Washington, Oregon, Nebrasks, Georgia, California, Nevada, and
Idaho.
8. have previously published a numberofother professional articles, manyofwhich have
‘been subjected to peer review. My most recent book, Street Legal: A Guide to Pre-trial
Criminal ProcedureforPolice, Prosecutors, and Defenders was published in late 2007 by the
American Bar Association Publishing Division. It ia treatise on public safety and criminal
procedure. My other published works include: Acknowledging Gender in Fitness Standardsfor
Police: An Invitation to Liability?, The Municipal Lawyer, January 2008; K9 Court Testimony,
Police KO, December 2006; United Slates Supreme Court Reviewfor Corrections Managers,
Corrections Managers Report, October 2006; Criminal Procedure: The Street Cop's Guide
(Aspen Press 2003); Conduct Unbecomingan Officer, The Municipal Lawyer, January, 2005;
Limits on Of-Duty Police Employment, The Municipal Lawyer, Spring 2004; Conjugal Prison
Visits, Corections Manager, March, 2003; Lif in theLaw (BYU Press 2002), co-author;
Investigating In-Custody Death, Corrections Manager Report, October 2002; Police Canine Risk
Management, The Municipal Lawyer, July 2002; The New Paradigm of Firearms Training,
TADLEST News, Spring 2001; UseofDeadlyForce Instructor Curriculum (monograph), OST,
Spring 2001; Pepper Spray as UseofForce, Police, October 2000; Are Drug Courts the Wave of
the Future?, Police, April 2000; Legal RisksofTactical Operation, Police, April 1999; Dogs of
War (K9 UseofForce)/FLSA & K9 Handlers, Police, December 1998/January 1999; No-knock
&Nighttime Searches, Police, September 1998; The Respectable Roadblock Ruse, Police, June
1998;If at First You Don't Succeed... Clark Memorandum, Fall 1998; Preparing and
Executing Search Warrants (UPOA. 1998); Taking a Real Bite OutofCrime: Successful Risk
Managementfor K9 Programs, Utah Peace Officer, Summer 1996; Lobbying, PACs and |
Campaign Finance (West Publishing 1994), co-author; Heeding the Call: Search and Seizure
JurisprudenceUnder Article1, Section 14,ofthe Utah Constitution, 17 Utah Jounal of
Contemporary Law 267 (1991); RICO & the Prime: Taking a Bite outof Crime?, 2 Utah Bar
Joumal 7 (1991); Margaret Bush Wilson and Shelley v. Kraemer, 4 B.Y.U. J. Pub. Law 207
(1990); Wilderness Water Righs: The Statusof Reserved Rights After the Tarr Opinion, 4
B.Y.U.J. Pub. Law 357 (1989); Negligent Hiring: The Dual StingofPre-Employment
Investigation, $ Utah B.J. 15 (1989), and a varietyofcolumns addressing law enforcement issues
and published by PoliceOnc.com. Tam the author ofa reference book currently in use in the.
Utah Law Enforcement Academy, as well as other police academies throughout the United
States, titled Criminal Procedure: The Street Cop’ Guide (Aspen Press 2005).

Four year litigation history

Thave testified and/or provided depositions in the following cases which are generally related to
the subjectofthe instant litigation in the pest four years: Salva v. Kansas City Boardof Police
Commissioners, Case No. 07-CV00194-JTM, United States District CourtofMissouri, Western
Division, 2008. Deposition testimony given on behalfofthe defendants. Subject matter:
Wrongful death. Tunbow v. Ogden City et al., Case No. 1:07-CV-114, United States District
‘Court of Utah, Central Division, 2008. Deposition testimony given on behalfofthe defendants.
‘Subject matter: Wrongful death. Nielson v. South Salt Lake City & Burnham, Case No. 2:06-
CV-335, United States District Court of Utah, Central Division, 2008. Deposition testimony.
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given onbehalfofthe defendants. Subject matter: sexual misconduct; Trammell v. Jacksonville
i ‘Beach CityPoliceDepartment, Case No. 3:06-CV-984-J-16MMH, United States District Court

ofFlorida, Jacksonville Division, 2008. Deposition testimony given on behalfofthe plaintiffs.
Subject matte: excessive force; Harman & Overton v. Utah Departmentof Public Safety, Case.
No. 2:03CV00538TC, United States District Courtof Utah, Central Division, 2007. Deposition
testimony given onbehalfofthe defendants. Subject mater: wrongful excution ofa search
warrant, negligent investigation; Herring v. CityofColorado Springs, Civil No. 04-CV-024229-
PAC-BNB, United States District Courtof Colorado, 2005. Deposition testimony given on
behalfofthe defendants. Subject matter: excessive useofforce, wrongful death; Walker v. Orem
DepartmentofPublic Safety, Case No. 2:02-CV-0253, United States District CourtofUtah,
Central Division, 2004, Deposition testimony given on behalfofthe defendants. Subject matter:

excessiveuseofforce, wrongful death. This lit is accurate for dates between October 12004,
and October 1, 2008. Deposition and/or rial testimony in additional casesarepresently
scheduled for 2008.

Consultation and Expert Witnessfees,effective January 1, 2008 through December 31, 2008.

I charge a flat rateof $150.00 per hour for document review, witness and officer interviews,
report preparation, testimony preparation, and consultation, and $250.00 per hour for
administrative tribunal, deposition or cout testimony. 1 bill for actual travel expenses and a fat
rate of $500.00 per day for travel to western tates and $1,000.00 per day outside the
intermountain west. Payment for travel and travel expenses must be paid in advanceofbooking.
Tdo not charge for initial consultation and preliminary reviewofthe primary police reports.

|
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1| office? ~

2 a. My understanding is -- when you say

3| "trained", do you mean trained as a police service

4| dog?

masz 5 o. No.

6 A. Trained at all?

7 a. Yes.

8 A. Yes. I do believe that he was.

9 Q. Do you know how he was trained?

ms 10 A 1 believe --

1 Q. Or what he was trained in?

12 A. Yes, I believe that a private individual

13| had trained him in the basic disciplines of obedience,

14| apprehension, location and tracking sufficient to the

1ss:46 15 | point that Strike was able to go through the processes

16| and be titled both as an IPO III and Schutzhund IIL

17| dog.

18 0. Do you know who his handler was at these

19| trainings?

13:50:09 20 a. At the Schutzhund and IPO?

21 o. Yes.

22 A. I'm sorry, I don't recall. I believe I

23| saw that in the record but I don't recall that.

24 Q. Do you know if it was Deputy Morris?

sss0s 25 A I do mot believe it was.

XHiBiT ~&_*
TEMPEST REPORTING, INC.

(801) 521-5222
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1 0. M as in Mary.

2 a. That's my conclusion based on the ’

3| description of all of the persons telling me -- or all

4| of the persons who gave statements talking about

usr 5| Strike's behavior.

6 o. What is that based on?

7 a. The fact that he's gone from showing

8| tracking behaviors as described by Deputy Morris,

9| particularly having nose to the ground, typically the

usm 10 [ears -- and I believe Deputy Morris says this

11| somewhere -- ears erect and tail is rigid.

12 Typically the tail will be up when

13| tracking to head up, body posture forward, haunches

14 { moving forward.

wsesar 15 It's very unusual for a dog that is

16| tracking to bark. A common misperception. People see

17 [ movies like Oh brother Where Art Thou. I've never

18| seen the entire movie, but I have been shown the parts

19| of the bloodhounds where dogs are barking and they

som 20| think the dogs are on the track.

21 In fact, it's quite counterintuitive,

22| isn't it, because how is the dog taking in large

23| volume of air?

24 So the fact that the dog has transitioned

isis 25| to an erect upright, haunches forward, head up, ears .

TEMPEST REPORTING, INC.
(801) 521-5222
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1|are -- I don't know if I would describe the ears at

2| that moment. So I can't say.

3 But the barking and the pulling forward,

4] all of that indicates to me that the dog has made the

usoo 5| transition to a protective mode.

6 MR. POULTON: Could we take a break real

7| quick?

8 (Brief recess.)

9 Q. (By Ms. Webb) You state here that: "Even

1:00:12 10| if a police service dog had not been present to track,

11| any reasonable police officer would have entered onto

12| the Swofford property to search for the fleeing

13| suspects. Deputy Remus saw the suspects fleeing in

14| the direction of the Swofford property and last saw

15:00:24 15| them near the fence bordering the Swofford property."

16 Why do you state that any reasonable

17| police officer would have entered the Swofford

18| property to find the fleeing suspects?

19 A I say that from a couple of different

15:00:40 20| angles. First, the officer has a duty to apprehend

21| these burglars. A crime has been committed. Property

22| crime, to be sure. But a serious property crime.

23 The officer has the opportunity to

. 24| apprehend and should apprehend these persons. I know

miou2 25| I'm not here to talk about property rights, but I

TEMPEST REPORTING, INC.
(801) 521-5222
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1 a. Being on target means that the muzzle of

2| the weapon is aimed directly at where it's intended to

3| hit -- the bullets are intended to impact.

4 Q. You state in paragraph U: "It would have

asi S| been an unreasonable decision for Deputy Morris to

6| deploy strike, to apprehend Mr. Morris" -- I'm

7| sorry -- "Mr. Swofford as Mr. Swofford moved towards

8| the deputies with the gun in hand."

9 Why was it unreasonable forthem to deploy

1sis11s 10| Strike in that circumstance?

1 a. At that distance, it would have been

12| unreasonable to deploy any dog unless there were a

13| reasonable likelihood that the dog could disarm or

14| disable Mr. Swofford. I don't believe that to be the

assis 15| case.

16 Moreover, given the positioning, relying

17 | on Mr. Swofford's statements and Deputy Morris's

18| statements, Deputy Remus's statements, the diagram

19| presented to me by the Florida Department of Law

1ss52 20|Enforcement report, it appeared to me that Mr.

21| swofford and Deputy Morris were directly facing one

22| another at a relatively short distance.

23 I don't know how quickly Strike could

24 | cover the 25 or so, give or take, feet, between Deputy

sie 25| Morris and Mr. Swofford.

TEMPEST REPORTING, INC.
(801) 521-5222
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