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Supreme Court of the United States
| OCTOBER TERM, 1978

No.

FRANK W. SNEPP., I1I,
Petitioner,

V.

UNITED STATES OF AMERICA,
Respondent.

PETITION FOR A WRIT OF CERTIORARITO
THE UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

Frank W. Snepp. III respectfully petitions for a writ of
certiorari to review the judgment of the United States
Court of Appeals for the Fourth Circuit in this case.

OPINIONS BELOW

The memorandum opinion and order of the district court
(Appendix A, infra, pp. la-14a) is reported at 456 F. Supp.
176 (E.D. Va. 1978). The opinion of the court of appeals
(Appendix B, infra, pp. 182-50a) is reported at 595 F.2d
926 (4th Cir. 1979). '

JURISDICTION

‘The judgment of the court of appeals was entered on
March 20, 1979. This Court’s jurisdiction is invoked under
28 U.S.C. § 1254(1).
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QUESTIONS PRESENTED

1. Does the First Amendment permit the federal cousts
to enforce prior restraints on publication by former govern-
ment employees of information acquired during their gov-
ernment service when the restraints are based on secrecy
agreements which are not authorized by statute?

2. Does a commitment by a former government employee
not to publish classified information imply a further obliga-
tion to submit unclassified information for pre-publication
review by the government?

3. May a court award punitive damages against a former
government employee who breaches a secrecy agreement by
failing to submit for pre-publication review a manuscript not
alleged to contain classified or non-public information?

STATEMENT OF THE CASE

Petitioner Frank Snepp was employed by the Central Intel-
ligence Agency from 1968 to 1976. Upon entering the CIA,
he was required to sign a “secrecy agreement” designed to pre-
vent unauthorized disclosure of classified information. This
agreement contains a broad undertaking not to publish any
information relating to the CIA or intelligence activities gen-
erally.! When he resigned from the CIA in January 1976,

! The 1968 document provides in pertinent part:

8. Inasmuch as employment by the Government is a privilege not
A right, in consideration of my employment by CIA I undertake
‘not to publish or participate in the publication of any informa-
tion or material relating to the Agency, its activities or intelli-
gence activities generally, either during or after the term of my
employment by the Agency without specific prior approval by
‘the Agency. I understand that it is established Agency policy
to refuse approval to publication of or participation in publica-
tion of any such information or material, :

Appendix D, infra, pp. 59a-60a.
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Mr, Snepp signed a “termination secrecy agreement” which
contains a more limited undertaking not to divulge any clas-
sified information or any information concerning intelligence
or the CIA that has not been made public by the CIA, with-
out the Agency’s written consent.

Mr. Snepp was stationed in Vietnam for four and a half
years and was there during the final American evacuation in
April 1975, After resigning from the Agency in January
1976, he published a book entitled Decent Interval in No-
vember 1977. The book is a highly critical account of the
United States withdrawal from Vietnam at the close of the
war. (Appendix B, infra, p. 23a). Since it contained no classi-
fied information and because petitioner feared that the CIA
would attempt to suppress material which was critical of the
Agency, he did not submit his book for pre-publication review.

After publication of Decent Interval, the United States
sued Mr. Snepp, charging that he had breached purported
contractual and fiduciary obligations under the 1968 secrecy
agreement by not submitting the manuscript to the CIA for
pre-publication review. The government explicitly stated
that it does-not contend that Decent Interval contains any
classified information or any information concerning the
CIA which has not been made public by the Agency. (Ap-
pendix B, infra, p. 24a). Nevertheless, the government as-

2 The 1976 document provides in pertinent part:

3. I will never divulge, publish, or reveal by writing, word, con-
duct, or otherwise any classified information, or any informa-
tion concerning intelligence or CIA that has not been made
public by CIA, to any unauthorized person including, but not
limited to, any future governmental or private employer or offi-
cial without the express written consent of the Director of Cen-
tral Intelligence or his representative.

Appendix E, infra, p. 61a.
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serted that publication of the book without pre-publication
review damaged the United States by causing intelligence

sources to lose confidence in the Agency’s ability to main-

tain control over information which those sources furnish
in confidence. The government, however, did not establish
a direct connection between publication of Decent Interval
and the loss of any intelligence source.

The government sought both an injunction requiring Mr.
Snepp to submit all future writings concerning the CIA to
the Agency for pre-publication review and damages for his
alleged breach of contract. The government also sought
to recover petitioner’s entire share of the proceeds from
Decent Interval on the theory that he had breached a fidu-
ciary duty, ‘

Mr. Snepp asserted that the 1968 secrecy agreement on
which the government relied could not be enforced because
it imposes a system of prior restraint which violates the
First Amendment to the Constitution. Petitioner also at-

gued that even if such an agreement could be enforced with

respect to classified information, as the United States Court
of Appeals for the Fourth Circuit had previously held in
United States v, Marchetti, 466 F.2d 1309 (4th Cir.), cert,
denied, 409 U.S. 1063 ( 1972), and Alfred A. Knopf, Ine.

v. Colby, 509 F.2d 1362 (4th Cir.), cert denied, 421 US.
992 (1975), it could not be enforced with respect to un-

classified information. Moreover, petitioner asserted that

the 1976 agreement by its +.ims only applies to classified
information.

Alter rejecting petitioner’s demand for a jury trial, the
district court held a two-day bench trial, The court found
that Mr. Snepp “willfully, deliberately and surreptitiously”
breached the secrecy agreement “for personal financial gain®
(Appendix A, infra, p. 62), and that petitionet’s constitu-
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tional defenses were unavailing. (Appendix A, infra, pp. 8a-
9a). The court also found that compensatory damages

could not be quantified. (Appendix A, infra, p. 11a).

Since the government had not claimed punitive damages,

the court did not address that issue, However, the district
court imposed a constructive trust as requested by the gov-
ernment and required that Mr. Snepp pay over to the United
States all of his past and future profits from Decent Inter-
val. (Appendix A, infra, p. 13a).

‘The court also entered a sweeping permanent injunction
requiring Mr. Snepp “to submit any manuscript or other
writing containing information which relates to the Central
Intelligence Agency, its activities, intelligence activities gen-
erally or intelligence sources and methods, which informa-
tion [he] gained during the course of or as a result of his
employment with the Centcal Intelligence Agency, for Agency
review prior to publication.” (Appendix A, infra, pp. 16a-
17a). Under the terms of this injunction, the CIA must
complete its review within thirty days and may only with-
hold approval for information which it determines to be
classified. If Mr. Snepp contests any deletion made by the
CIA, the burden is on him to seek judicial review,

The injunction has imposed a severe prior restraint on peti-

tioner since it was entered. In September 1978, while his ap-

peal was pending, Mr. Snepp was prepared to submit two arti-

cles to The Adantic Monthly and Esquire, which had expressed

interest in publishing his work. (Appendix F, infia, pp. 64a-
66a). One of the articles is a short fictional work concerning
a romantic relationship between a CIA officer and a French
woman in Saigon. The other is an essay concerning the
tendency of government officials to compromise their per-
sonal beliefs in order to stay in step with official policies.
Although Mr. Snepp has sworn that there is no classified
information in either of these articles, he is nevertheless re-
quired by the injunction to submit them for CIA scrutiny
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because they contain “information which relates to the Cen-
tral Intelligence Agency, its activities, [or] intelligence acti-
vities generally. . . which information the defendant gained

during the course of or as a result of his employment with
the Central Intelligence Agency.”?

On appeal, the court held that petitioner is obliged under
both the 1968 and 1976 secrecy agreements to submit all
writings to the CIA for pre-publication review so that the
Agency may determine whether they contain any classified
information. Accordingly, the court held that Mr. Snepp
had breached a contract by failing to submit his manuscript,
even though the manuscript is not alleged to contain any
classified information. The court of appeals also affirmed
the injunction on the ground that “the danger to national
security arising from an unauthorized publication of classi-
fied material is so great that we think that little proof of
a probable future violation is required to justify injunctive
relief.” (Appendix B, infra, p. 32a),

On the issue of damages, the court of appeals held that
the goveinment is entitled to nominal damages, since no

actual damages were quantifiable. (Appendix B, infra, p. 35a).

* With one judge dissenting (Appendix B, infra, pp. 40a-50a), the
court of appeals reversed the district court’s holding that a con-
structive trust could be imposed in the absence of an allegation
that Mr. Snepp had published any classified information. (Appen-
dix B, infra, pp. 33a-35a).% Although the government never re-

3 Petitioner unsuccessfully sought a stziy of the injunction with re-
- spect to these two articles in both the district court and the court of
appeals.

4 However, the court did not completely foreclose this theory of
recovery, for it ruled that on remand the government could seek leave
to alter its position to agsert that petitioner did publish classified in-
formation. (Appendix B, infra, p. 33a).
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quested punitive damages or sought to establish its entitlement
to them, the court held that punitive damages are en available
remedy for breach of a secrecy agreement, if the government
can prove that petitioner published Decent Interval “willfully,
deliberately and surreptitiously” for “personal financial gain,”
as the district court had found, However, since there were sharp
factual disputes on these issues and since the district court had

- denied petitioner’s demand for a jury trial, the court of appeals

remanded the case for a jury trial on the issue of damages.

REASONS FOR GRANTING THE WRIT

1. THE DECISION BELOW PRESENTS AN IMPORTANT
ISSUE FOR REVIEW BECAUSE THE SYSTEM OF
PRIOR RESTRAINT SANCTIONED BY THE COURT
OF APPEALS IMPERMISSIBLY BURDENS THE FIRST
AMENDMENT RIGHTS OF THOUSANDS OF GOVERN-
MENT EMPLOYEES AND THE PUBLIC.

The consequences of the decision below, not only for
petitioner but also for thousands of other government em-
ployees and the public at large, require that the writ be
granted, ‘

1. The CIA secrecy agreements enforced by the courts
below establish a classic system of prior restraint. The would-
be author must seek and obtain the censor’s approval before
he can publish. If he bypasses the censor, he is liable to
punishment solely on the ground that he has published, re-
gardless of what he publishes, As this case demonstrates,
the author cannot subsequently defend his publication on
the ground that it posed no danger and is protected by the -
First Amendment. Judicial enforcement of a secrecy agree-
ment by injunction additionally subjects an author to the
threat of a contempt prosecution for subsequent publications,
to which the unconstitutionality of the order is not a defense. -

 Walker v. City of Birmingham, 388 U.S. 307 (1967).
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This regime of censorship imposes an intolerable burden
on the right of petitioner and other CIA employees to
publish their views on matters of great public concern and
on the right of the public to recieve such information, The
sweep of this system is demonstrated by the fact that it
even reaches the fictional short story and reflective essay
which Mr, Snepp has written,

2. Secrecy agreements are not imposed by the 1A alone,
The Departments of State, Defense, Energy, and Treasury,
the military services, and the Nuclear Regulatory Commis-
sion all use some form of secizey agreement. The decision
of which review is sought might well encourage other depart-
ments and agencies to adopt this secrecy device to restrict
the flow of information to the public.

3. Furthermore. this case presents very different issues
from the previous cases in which the CIA’s system of prior
restraint based on secrecy agreements has been considered.
United States v. Marchetti, supra, and Alfred A. Knopf, Inc,
v. Colby, supra. Those cases concerned a former CIA
employee who had published classified information and
sought to continue to do so.5 This is the first case involv-
ing only unclassified information which had previously been
made public by the CIA. Also, in contrast to the Marchetti-
Knopf litigation, the government in this case has succeeded

5 The Marchett and Knopf rulings on which the courts below
relied have been severely criticized by legal scholars, Edgar and
Schmidt, The Espionage Statutes and Publication of Defense Informa-
tion, 73 Colum. L. Rev. 929, 1078-79 (1973); Hill, Defamation and
Privacy Under the First Amendment, 76 Colum. L. Rev. 1205, 1294-
95 (1976); Ryan, United States v. Marchetti and Alfred A, Knopf,
Ine. v. Colby: Secrecy 2; First Amendment 0, 3 Hastings Const. L.Q.
1073 (1976): Note, Constitutional Law - Prior Restraint Enforced
Against Publication of Classified Material by CIA Employec, 51 N.C.
L. Rev. 865 (1973). ‘ ‘
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not only in enjoining publication, but also in winning the
opportunity to collect substantial punitive damages based
solely on the failure to submit unclassified information for
pre-publication review by the CIA,

II. THE PRIOR RESTRAINT IMPOSED ON PETITIONER
IS CONTRARY TO THE DECISIONS OF THIS COURT,

The decision below is in sharp conflict with the decisions
of this Court concerning prior restraint in at least five re-
spects.

1. This Court has repeatedly held that any system of
prior restraint bears a heavy presumption against its consti-
tutional validity, Bantam Books, Inc. v. Sullivan, 372 U.S.

58, 70 (1963). and that the government carries a heavy bur-

den in justifying the imposition of any restraint, Organiza-
tion for a Better Austin v, Keefe, 402 U.S. 415, 419 (1971).
Sec Nebraska Press Ass'n v, Stuart, 427 U.S. 539 (1976);
Near v Minnesota, 283 U.S. 697 (1931). Indeed, this Court
has never sustained prior restraint of political speech, even
when the government has contended that publication will
cause grave danger to the national security. New York Times
Co. v, United States, 403 U,8. 713 (1971). Mr, Justice Stew-
art, writing for himself and Mr. Justice White in that case,
stated that prior restraints are prohibited in the absence of
proof that disclosure *‘will surely result in direct, immediate,
and irreparable damage to our Nation or its people.” Id,

at 730. See id. at 725-26 (Brennan, J., concurring); Nebraska
Press Ass'n v, Stuart, supra, 427 U.S. at 559, In this case,

the government has alleged only speculative injury from the
publication of unclassified information, and such speculation
cannot overcome the heavy presumption against prior restraint.

2. Judicial enforcement of the CIA’s agency-created cen-
sorship system also conflicts with the decisions of this Court

}
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because that system lacks explicit statutory authorization.
See Youngstown Sheet & Tube Co. v. Sawver, 343 1.8, 579,
585-86 (1952); see also id. at 593-628 (Frankfurter, J., con-
curring). Without such authorization, the courts may not
enjoin publication., except perhaps in extraordinary circum-
stances. In New York Times Co. v. United States, supra, 403
U.S, 713, five of the six concurring Justices — Justices Black,
Douglas, Stewart, White and Marsuall - based their decision
in varying degrees on (1) the absence of any congressional
authorization for the prior restraint which the government
sought; and (2) the fact that Congress has enacted criminal
statutes which penalize disclosure, thereby preempting uni-
lateral executive action in this field,

3. The lack of any statutory authorization for the CIA’s
system of prior restraint conflicts with the decisions of this
Court in another respect as well. This Court has held that
an executive branch agency cannot impose such a severe
burden on the fundamental constitutional rights of govern-
ment employces in the absence of explicit authorization
from either the Congress or the President. In Greene v
McElroy, 360 U.S. 474 (1959), the Court ruled that the
Department of Defense could not in the absence of explic-
it authorization dismiss employees for security reasons with-
out providing an opportunity to confront and refute the evi-

- dence against them. 360 U.S. at 507. Petitioner’s First

Amendment right to publish without prior restraint is at
least as fundamental as the right to procedural due process
which was at stake in Greene, and that right cannot be
abridged through a system of censorship which has been
devised by the Director of Central Intelligence without any
higher authorization. See Hampton v. Mow Sun Wong, 426
U.S. 88 (1976): Kent v. Dulles, 357 U.S. 116 (1958).6

6 The court of appeals” conclusion that the National Security Act
of 1947 authorizes the CIA’s system of prior restraint is clearly in

b A i ¥ st
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4. The decision below depends on the theory that petitioner
waived his First Amendment rights by signing the 1968 secrecy

agreement and accepting employment with the CIA,” This con-

clusion too is in conflict with the decisions of this Court.
In Cole v, Richardson, 405 U.8. 676, 680 (1972), the Court
stated that government employment may not “be condi-
tioned on an oath that one has not engaged, or will not
engage, in protected speech activities such as . . . criticizing
institutions of government. . . .” See Elrod v. Burns, 427
U.S. 347, 358 n.11, 359-60 n.13 (1976): Perry v. Sinder-
mann, 408 U.S. 593, 597 (1972); Pickering v. Bd. of Educa-
tion, 391 U.S. 563, 568 (1968): Keyishian v. Bd. af Regents,
385 U.8, 589, 605 (1967),

5. The constitutional infirmities of the CIA’s system of
prior review are exacerbated in this case because the agency
claims the right to review unclassified materials, even though
petitioner has no contractual obligation to submit unclassi-
fied writings. To the extent that Mr. Snepp is contractually

error. That statute charges the Director of Central Intelligence with
responsibility for *“protecting intelligence sources and methods from
unauthoiized disclosure.” 50 US.C. § 403(d) (3). The statute does
not contain an *‘express and appropriately limited congressional author-
ization for prior restraints.™ New York Times Co. v. United States,
supra, 403 U.S. at 731 (White, J., concurting). See Greene v, Mc-
Elroy, supra, 360 U.S, at 502.04. Indeed, the CIA itself has rec-
ognized that it lacks statutory authority to enforce its system of
prior restraint. In 1974, when William E. Colby, then Director of
Central Intelligence, sought legislation to authorize injunctions against
disclosure, he acknowledged that “there is no existing statutory au
thority for injunctive relief.”* (Appendix G, infra, p. 68a). However,
despite the fact that such legislation was proposed as recently as 1976
by President Ford, HR. 12162, 94th Cong,, 2d Sess. (1976), Congress
has not acted

7 This wnivc.r com.ept was developed in United States v. Marchetti,
supra, 466 F.2d at 1316, and Alﬁ"ed 4. Knapf, Inc, v, C‘aiby, supra,
509 F. 2«:’1 at 137(}
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bound to submit to pre-publication review, the duty is limited
to the provisions of the 1976 agreement (Appendix E, infra),
which require only that CIA employees obtain prior authori-
zation to publish information which is classified or which has
not been made public by the CIA. See note 2, supra.® The
government does not contend that Mr. Snepp has published
any such information, but the court of appeals nonetheless
concluded that there was a contractual breach because the
second agreement implies an obligation to submit all infor-
mation so that classified information will not be published.
This disregard for the plain language of the 1976 agreement
ignored the principle that where government regulation affects
First Amendment activity, “[p]recision of regulation must
be the touchstone,” NAACP v. Button, 371 U.S. 415, 438
(1963), and any licensing authority must be guided by “nar-
~ row, objective and definite standards.” Shuttlesworth v. City

- of Birmingham, 394 U.S. 147, 151 (1969). See Shelton ».
Tucker, 364 U.S, 479, 488 (1960).

8 The 1976 agreement is controfling because when the provisions
of two contracts entered into by the same parties and covering the
same subject matter are inconsistent with each other, “it is a well
settled principle of law that the later contract supersedes the for-
mer contract as to inconsistent provisions.” NLRB v. International

~ Union of Operating Engineers, 323 F.2d 545, 548 (9th Cir. 1963).
Restatement of Contracts, § 408 (1932); 6 Corbin on Contracts,
§ 1296 (1962). There was consideration to support the formation
of the 1976 agreement because both the CIA and Mr, Snepp re-
ceived something of value when he signed the 1976 document. Para-
graphs 5, 7, and 8 contain at least three fresh promises to the CIA
from Mr. Snepp. In exchange for these new commitments on his
part, Mr. Snepp received a release from the requirements of para-
graph 8 of the 1968 agreement that he submit unclassified material

for pre-publication review and that he not publish such information

without CIA approval. ‘ :
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Ill. THE COURT OF APPEALS' APPROVAL OF PUNITIVE
DAMAGES CONFLICTS WITH DECISIONS OF THIS
COURT.

The holding of the court of appeals that the government
has the opportunity to recover punitive damages conflicts with
the decisions of this Court which place strict limitations on
the assessment of damages against those who publish informa-
tion of public importance.

1. This case closely resembles the abuses which New York
Times Co. v, Sullivan, 376 U.8, 254 (1964), and related cases
have sought to eliminate — the use of damages to punish
unpopular or controversial ideas or conduct. In New York
Times, the Court was “adjudicating in an area which lay
close to seditious libel,” where “history dicated extreme
caution in imposing liability” due to the possibility that a
recovery would be “viewed as a vindication of governmental
policy” which had been criticized. Curtis Publishing Co. v.
Butts, 388 U.S. 130, 153-54 (1967) (plurality opinion of Har-
lan, J.). See New York Times Co, v. Sullivan, supra, 376 U.S.
at 269-83. Where, as here, no classified information is alleged
to have been published, a jury might assess substantial puni-
tive damages because it disagrees with Decent Interval or dig-
approves of petitioner for writing it.

2. At worst, petitioner can be found to have refused to
clear with the CIA a book which is not alleged to contain
any classified information. Even as to false defamations,
this Court has recognized that in the First Amendment area
any recovery beyond “compensation for actual injury” must

be carefully limited because of the threat to specch protected

by the First Amendment. Gertz v. Robert Wolch, Inc., 418
U.S. 323, 349 (1974). See Carey v. Piphus, 435 U.S. 247,
254-55 (1978). 1In Gertz, this Court strictly limited punitive
damages awards in libel cases because ““juries assess punitive
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damages in wholly unpredictable amounts bearing no neces-
sary relation to the actual harm caused,” creating the risk
that they will *‘use their discretion selectively to punish ex-
pressions of unpopular views.” 418 U.S. at 350.

In Electrical Workers v. Foust, 47 U.S.L.W, 4600 (May
29, 1979), this Court held that punitive damages may never
be awarded against a union in a fair representation case be-
cause of the general labor policy against punishment and
the potentially disruptive consequences of such awards. As
an improper use of the extraordinary sanction of punitive
damages, this case is more compelling than Foust in several
respects. The policy which would be adversely affected by
the possibility of harsh punitive awards is not merely a la-
bor relations policy legislated by Congress, but rather the
core protection afforded by the First Amendment, If
false defamation and union misconduct are insulated from
punitive awards, surely a book about the United States evacua-
tion from Vietnam deserves at least as much protection.?

3. The court of appeals also indicated that in its view
it is proper to subject petitioner to the risk of a substantial
punitive damage judgment in part because he received com-

 pensation for writing Decent Interval. See Appendix B, infra,
p. 39a. Under the prior decisions of this Court, however,

9 The decision below is also a departure from the rule that puni-
tive damages are ordinarily not recoverable for breach of contract.
Restatement of Contracts, § 342 (1932); 11 Williston on Contracts,

§ 1340 (3d ed., 1968); 5 Corbin on Contracts, § 1077 (1962); D. Dabbs,
Law of Remedzes § 12.4 at 818 (1973); McCornmuck on Damages 289-
90 (1935); Kraljic v. Berman Enterprises, Inc., 575 F.2d 412, 414 (2d
Cir. 1978) (“It is well understood that punitive damages are not re-
coverable in an action for breach of contract.”). Indeed the court of
appeals recognized that it was creating a new exception to this rule
(Appendxx B, infra, p. 36a). :
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the First Amendment rights of petitioner and the public are not
reduced simply because the book was published as a commercial
undertaking. Time, Inc. v. Hill, 385 U.S. 374, 396-97 (1967);
First National Bank of Boston v. Bellotti, 435 U.S. 765,
778-83 (1978).

CONCLUSION

For the foregoing reasons, the Court should grant the writ
of certiorari to review the judgment of the United States
Court of Appeals for the Fourth Circuit,

Respectfully submitted,

MARK H. LYNCH

American Civil Liberties
Union Foundation
Suite 301
600 Pennsylvania Avenue, S.E.
Washington.- D.C. 20003
(202) 544-1681

JOHN CARY SIMS
ALAN B. MORRISON

Suite 700

2000 P Street, N.W,
Washington, D.C. 20036
(202) 785-3704

ALAN DERSHOWITZ

20 Elmwood Avenue
Cambridge, Massachusetts
(617) 661-1965

June 18, 1979
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APPENDIX A

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF VIRGINIA

ALEXANDRIA DIVISION
UNITED STATES OF AMERICA, :

Plaintiff, :
v - CIVIL ACTION NO.
FRANK W. SNEPP, III, . 78-92-A
Defendant.

MEMORANDUM OPINION AND ORDER

In this case the United States does not seek to enjoin
the publication of a book! but rather to redress through
more commonly utilized remedies the defendant’s breach
of his contractual and fiduciary duties caused by his fail-
ure to submit to the CIA for its initial review all manu-
scripts which contain information gained by him as a re-
sult of his CIA employment.

The defendant admits he did not submit the said manu-
scripts to the Agency for pre-publication review — he says
he was not under any legal obligations to so do because
the secrecy agreement in question violates the First and
Fifth Amendments to the United States Constitution.

He claims the United States lacks standing to bring this
suit because it does not allege any harm to the national
security or other cognizable interest of the United States.

! The book “Decent Interval” was published prior to the filing of
- this suit. ‘
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He further claims the termination secrecy agreement he
signed when he resigned from the CIA relieved him of his
obligation to submit the said manuscripts for pre-publica-
tion review — and that even if the September 16, 1968
secrecy agreement were enforceable, CIA breached the agree-
ment by failing to provide him an opportunity for a hear-
ing on the evacuation of Vietnam.

He also claims the CIA is estopped from enforcing the
secrecy agreement against him because it has permitted
other employees to make unauthorized disclosures of in-
formation concerning the Agency, including information
concerning intelligence sources and methods.

He claims the CIA fraudulently induced him to accept
employment with the Agency and to sign the secrecy agree-
ment.

He also claims duress — lack of consideration — mutual-
ity of obligations — perpetuity — and that it is an unreason-
able contract of adhesion and an unconscionable agreement.

. He says he did not and does not owe any fiduciary duty
to the CIA and that the Government has failed to mitigate
its purported damages.

He prays that the suit be dismissed with prejudice and
in the event the action goes to trial, he demands a trial
by jury.

The Government’s motion for an immediate judgment
on the pleadings was denied pending completion of the rec-
ord by both parties via discovery,

After completion of extensive discovery, the defendant
filed a motion for summary judgment — that motion was
heard and denied and the case was set for a formal pre-
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trial hearing to identify what factual issues, if any, remained
to be heard by the Court and/or the jury on June 20,

Based on the tecord thus made, the Court concluded that
all the material facts were undisputed — whereupon, the
jury panel was excused and the matter was heard and deter-
mined by the Court on the stipulations and the live and
documentary evidence tendered by the parties in support
of their respective positions.

The parties stipulated:

1. The Central Intelligence Agency, an agency of the
United States, was established by the National Security Act
of 1947. Under the provisions of the Act and implement-
ing provisions of Executive Order 12036 and predecessor
Executive Orders, the Agency is authorized to collect intelli-
gence information relating to National Security and to cor-
relate, evaluate, and disseminate within the United States
Government, intelligence relating to National Security.

2. The position of the Director of Central Intelligence
was established by the National Security Act of 1947, The
Director serves as head of the Agency. Section 102(d)(3)
of the Act, Title 50, United States Code, 8403(d)(3), char-
ges the Director with responsiblity for “protecting intelli-
gence sources and methods from unauthorized disclosure,”

3. On September 16, 1968, prior to the commencement
of his official duties as an employee of the Central Intelli-
gence Agency, defendant Frank W. Snepp III signed a secre-
cy agreement with the Agency. A true and correct copy of
that agreement is attached to the complaint as Exhibit A,

4. Defendant Frank W. Snepp III was employed by the
Central Intelligence Agency from September 16, 1968, un-
til he resigned, effective January 23, 1976, During the per-
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iod of his Agency employment, defendant Snepp served
two tours of duty in South Vietnam. The dates on his
tours of duty were from June 2, 1969 to June 21, 1971
and from October 4, 1972 to April 29, 1975,

5. During the course of his employment by the Cen-
tral Intelligence Agency, defendant Frank W. Snepp Il was
assigned to various positions of trust, including two tours
of duty in South Vietnam during the periods June 2, 1969
to June 21, 1971 and from October 4, 1972 to April 29,
1975, and was granted frequent access to classified informa-
tion, including information regarding intelligence sources and
methods,

6. Defendant Frank W. Snepp I submitted to Random
House, Inc., for publication a non-ficticn book entitled “De-
cent Interval”, The book concerns the activities of the Cen-

tral Intelligence Agency in South Vietnam and elsewhere,
and it is based in large part on information obtained by de-
fendant Snepp in the course of his Agency employment,
including "his tours of duty in South Vietnam during the
periods June 2, 1969 to June 21, 1971 and from October
4, 1972 to April 29, 1975. ‘

7. In November, 1977, Random House, Inc. published
and placed in the stream of commerce for ultimate retail
sale the non-fiction book by the defendant Frank W. Snepp
111, entitled “Decent Interval”, ‘ \

Snepp admits in his answer and in his deposition that he
did not submit his manuscripts relating to his book, “De-
cent Interval”. to the CIA for pre-publication review.

The Court finds from the evidence thus received that
Frank W. Snepp III was fully briefed and advised before
entering on duty with the CIA that he was undertaking a
position of trust in that Agency of the Government respot-
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sible to the President and the National Security Counsel
for intelligence relating tc the security of the United States
of America:

That he understood that in the course of his employ-
ment he would acquire information about the CIA and its
activities and about intelligence acquired or provmied by
the Agency:

That he knew that employment by the G’ovemment was
a privilege - not a right;

That he had to sign a secrecy agreement upon entering
on duty with the CIA;

That he read and fully understood the duties and respon-
sibilities set forth in the said secrecy agreement; and

That he signcd‘the said secrecy agreement on September
16, 1968 without any mental reservations or purpose of
evasion. :

Mr. Snepp knew - he was told by Admiral Turner, Asso-
ciate Counsel and other CIA officials that he could not re-
lease his manuscripts on the evacuation of Vietnam for pub-

lication without prior Agency approval. ‘

He knew this Court had enjoihcd Victor L. Marclietti, a
former employee of the CIA, from publishing his proposed
book in violation of his secrecy agreement.

Although he assured, or at least lead both Admiral Turner
 and Mr. Morrison of the CIA legal staff to believe that he
would submit his manuscripts for Agency review before
publication -- the Court finds he had no intention of

so doing because was then making secret arrangements with
Random House, Inc. to publish the book ~ all negotiations
were conducted on park benches, in restaurants and/or in

.. |
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the public library. Snepp admits he did everything he could
to keep the CIA from knowing about it prior to publication,

The Court finds from this evidence that Frank W. Snepp
III willfully, deliberately and surreptitiously breached his
position of trust with the CIA and the secrecy agreement
dated September 16, 1968 by causing Random House, Inc.
to publish “Decent Interval” (an insider’s [his]account of
Saigon’s indecent end) without specific prior approval by
the Central Intelligence Agency.

The Court further finds Mr, Snepp published the book
“Decent Interval” for personal financial gain — he admits
he has already received some sixty thousand dollars in ad-
vance payments and the contract with Randora House, Inc.
calls for royalties and other potential profits.

The undisputed evidence discloses that the CIA collects

~ intelligence by two generic ways — one is through human

sources who tell us information - we call that “sources”
the other is through technical means of collecting data,
where a machine does it for you in one way or another —
we call those “methods” of collecting intelligence.

Most of CIA’s sources and methods are classified - if you
disclose sources you are subjecting them to possible death,
possible logs of position, possible loss cf job — if you dis-
close your methods, you are making available to others the
development of counter-methods to your methods, that
would in effect make them useless

The National Security Act of 1)47 e 1mended 1969 —
requires the Director of the CIA to prohibit intelligence
sources and methods from unauthorized disclosure.

Both Admiral Turner and Mr. Colby testified, “In order
to maintain your secrets you must have some form of con-
trol over unauthorized release.”
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When Admiral Turner was‘asked if there had been any
adverse effect resulting from Snepp’s refusal to submit his
book for pre-publication review, he replied:

There clearly has. Over the last six to nine
months, we have had a number of sources dis-
continue work with us. We have had more
sources tell us that they are very nervous about
continuing work with us. We have had very strong
complaints from a number of foreign intelligence
services with whom we conduct liaison, who have
questioned whether they should continue exchang-
ing information with us, for fear it will not remain
secret. [ cannot estimate to you how many poten-
tial sources or liaison arrangements have never ger-
minated because people were unwilling to enter
into business with us. . . .

Admiral Turner did not attribute all of this to Mr, Snepp —
he said: ‘ ‘

[H]is is one, and a very serious one, of a number
of incidents that have diminished this world-wide
confidence in our ability.

His, in particular, because it has flaunted the
basic system of control that we have. If he is able
to get away with this, it will appear to all those
other people that we have no control, we have no
way of enforcing the guarantee ‘which we attempt
to give them when we go to work with them.

Mr. Colby, a former Director of the CIA, was called by
the defendant — he said substantially the same thing.

The Court finds that the publication of Snepp’s book,
“Decent Interval”, absent CIA pre-publication review has




8a

caused the United States irreparable harm and loss. It has
impaired CIA’s ability to gather and protect intelligence re-
lating to the security of the United States of America.

Snepp’s attempts to justify his failure io submit his book
to the CIA for pre-publication review on numerous grounds
~ all of which lack sufficient evidentiary and/or legal
support.,

He misreads Marchetti> - as supporting his First and
Fifth Amendment claims ~ that case does not invalidate
CIA’s secrecy agreement.

Chief Judge Haynsworth, speaking for the Fourth Circuit
Court of Appeals, held:

[T}hat the secrecy agreement executed by Mar-
chetti at the commencement of his employment

was not in derogation of Marchetti’s constitutional
rights, Its provision for submission of material to
the CIA for approval prior to publication is enforce-
able,,provided the CIA acts promptly upon such
submissions and withholds approval of publication
only of information which is classified and which
has not been placed in the public domain by prior
disclosure.

‘Snepp’s 1968 secrecy agreement and Marchetti’s secrecy
agreement are sufficiently similar to warrant thc—: same
holding.

Snepp’s secrecy agreements are clear and unambiguous.
His 1976 secrecy termination agreement is not limited to
classified information, as he would have you read it — it
reads classified information or any information concerning
mtelhgence of CIA that has not been made public by CIA.

2 United States v. Marchetti, 466 F. 2d 1309 (1972).
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Both secrecy agreements require submission of all such

- material for CIA pre-publication review,

Snepp’s termination briefing indicates he was so told.

Further, Stiepp is not the judge of what portions, if any,
of CIA’s intelligence may be made public.

On the question of whether the CIA breached %6 of the
1968 secrecy agreement -~ the defendant says no one in the
CIA would give him a hearing on his complaint in re the
evacuation of Vietnam. The Government concedes the de-
fendant was not given the requested hearing. He admits,
however, he did not present his grievance or complaint to
the Inspector-General as provided for in the said paragraph.

96 of the 1968 secrecy agreement is clear and unambig-
uous. That paragraph pertains to the carrying of grievances
or complaints outside the Agency — had the CIA breached
16 — (and the Court did not so find) — that would not
release the defendant from fully complying with 48 of the
secrecy agreement,

Snepp was given every opportunity to prove his claims
of fraud and duress — he withdrew his claim of duress be-
fore trial and said his only evidence of fraud was that a
briefing officer had told him he could use his discretion in
determining what should or should not be released to the
public — he claims he would not have signed the secrecy
agreement otherwise. He could neither name nor identify

the briefing officer prior to the trial even though he had
seen and talked to all three of them. He did name one,
however, when the three were required to stand in the
courtroom, The one named had no recnllactmn of ever
seeing or talking to Snepp in 1968.

Fraud, in the procurement of a contract, requires far
more convincing evidence.
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The secrecy agreement of 1968 is clear and unambiguous
— oral testimony is inadmissible to vary the unambiguous
terms of a written agreement, Sce Rock-Ola Manufacturing
Corp. v. Wertz, 282 F.2d 208 (4th Cir. 1960).

Further, a CIA briefing officer has no authority to change
or alter the terms of the CIA secrecy agreement.

Snepp’s claim that the United States lacks standing to
bring this suit — lacks merit.

Jurisdiction arises from the presence of the United
States as a party. 28 U.S.C. §1345. “The gov-
ernment can sue even if there is no specific
authorization. In such cases, however, it must
have some interest to be vindicated sufficient to
give it standing.” C.A. Wright, Federal Courts

68 (2d ed. 1970), ch. 3 § 22. Standing arises
from the government’s interest in.protecting the
national security.3

United. States v. Marchetti, supra, at 1313, See also, id,
n 3.

The defendant’s other defenses have been fully heard and
denied for the reasons then stated — there is no need to
repeat them again.

We now turn to the question of damages.

Counsel for Snepp says there is insufficient evidence in
this case to support any award beyond nominal damages —
we disagree — nominal damages in a case like this would
be nothing more than a license to continue doing that
which the law forbids.

This action involves a substantial wrong to the United -
States and to the public’s interest in the effective function-
ing of its Government.
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Snepp’s willful refusal to comply with his pre-publication
review obligations to the CIA demonstrates, unless redressed,
the potential vulnerability of all information provided to
the CIA on a confidential basis. It is elementary thal the
successful conduct of international diplomacy and the main-
tenance of an effective national defense require both con-
fidentiality and secrecy. Other nations can hardly deal
with this nation in an atmosphere of mutual trust unless
they can be assured that their confidence will be kept.

Although such injury is not quantifiable with any reason-
able degree of certainty, nominal damages are grossly inade-
quate as redress for Mr, Snepp’s willful breach of trust.

As was said by Chief Judge Haynsworth in Marchetti,
supra: ‘

Gathering intelligence information and the
other activities of the Agency, including clan-
destine affairs against other nations, are all with-
in the President’s constitutional responsibility for
the security of the Nation as the Chief Executive
and as Commander in Chief of our Armed Forces.
Const,, art. 1I, 8 2. Citizens have the right to
criticize the conduct of our foreign affairs, but
the Government also has the right and the duty
to strive for internal secrecy about the conduct
of governmental affairs in areas in which disclo-
sure may reasonably be thought to be inconsis-
tent with the national interest.

* * #

Although the First Amendment protects criti-
cism of the government, nothing in the Consti-
tution requires the government to divulge infor-

mation: a " "
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Congress has imposed on the Director of Cen-
tral Intelligence the responsibility for protecting
intelligence sources and methods. 50 U.S.C.

§ 403(d) (3). In attempting to comply with this
duty, the Agency requires its employees as a con-
dition of employment to sign a secrecy agreement,
and such agreements are entirely appropriate to a
program in implementation of the congressional
direction of secrecy, Marchetti, of course, could
have refused to sign, but then he would not have
been employed, and he would not have been given
access to the classified information he may now
want to broadcast.

Confidentiality inheres in the situation and the
relationship of the parties. Since information
highly sensitive to the conduct of foreign affairs
and the national defense was involved, the law
would probably imply a secrecy agreement had
there been no formally expressed agreement, but
it certainly lends a high degree of reasonableness
to the contract in its protection of classified in-
formation from unauthorized disclosure.

Moreover, the Government’s need for secrecy
in this area lends justification to a system of
prior restraint against disclosure by employees
and former employees of classified information
obtained during the course of employment. One
may speculate that ordinary criminal sanctions
might suffice to prevent unauthorized disclosure
of such information, but the risk of harm from
disclosure is so great and maintenance of the con-
fidentiality of the information so necessary that
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greater and more positive assurance is warranted.
Some prior restraints in some circumstances are
approvable of course. See Freedman v. Maryland,
380 U.S. 51, 85 S. Ct. 734, 13 L.Ed. 2d 649.

Although Snepp retains the right to speak and write about
the CIA, and to criticize it as any other citizen may — he
may not publish any information or material relating to
the CIA, its activities or intelligence activities generally, ob-
tained during the course of his employment, either during
or after the term of his employment, without specific prior
approval by the Agency.

The CIA cannot protect its intelligence sources and meth-
ods if its agents are allowed to determine what intelligence

“ought to be made public.

One who breaches his trust and secrecy agreements with

the agency of the United States charged with the respon-

sibility for protecting intelligence sources and methods ought
not to be permitted to retain his iil-gotten gains.

Anything less will not suffice to prevent unauthorized
disclosure of such information.

Courts of equity frequently go much further to give re-
lief in furtherance of the public interest than they are
accustomed to go when only private interests are at stake,

Therefore the Court will exercise its equity powers and
impose a constructive trust over and require an accounting
of any and all revenue, gains, profits, royalties and other
advantages derived by the defendant from the sale, serial-

ization, republication rights in any form, movie rights or

other distribution for profit of the work entitled “Decent
Interval™, o :
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In addition, the defendant will be enjoined from any
further violation of his secrecy agreement by requiring him
to submit to the Central Intelligence Agency for pre-
publication review any manuscript which the defendant
authors which concerns the Central Intelligence Agency,
its activities or intelligence activities generally which the
defendant gained during the course of or as a result of his
employment with the Agency.

And Tt Is So Ordered.

Counsel for the Government should forthwith prepare
an appropriate judgment and injunction in accordance
with this Memorandum Opinion and Order, submit the
same to counsel for the defendant for approval as to
form, and then to the Court for entry.

The Clerk will send a copy of this Memorandum
Opinion and Order to all counsel of record.

July 7, 1978 /s/ Oren R. Lewis

United States Senior District Judge
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF VIRGINIA

ALEXANDRIA DIVISION

UNITED STATES OF AMERICA,

Plaintiff, :  CIVIL ACTION
. . NO. 78-92-A
FRANK W. SNEPP III, D |
Defendant.
ORDER

-
In accordance with the Memorandum Opinion and Order

entered by this Court on July 7, 1978, it is hereby
ORDERED, ADJUDGED and DECREED:

(1) that a constructive trust for the benefit of the
United States is hereby imposed over any and all revenues,
gains, profits, royalties and other financial advantages de-
rived by the defendant, Frank W. Snepp III, from the sale,

~ serialization, republication rights in any form, movie

rights and other distribution for profit of the work enti-
tled Decent Interval in the possession or control of the
defendant, his assigns, agents servants, employees, and
attorneys, and those persons in active concert or partici-
pation with him who receive actual notice of this Order
through personal service or otherwise,

(2) that the defendant, Frank W. Snepp III, file with
this Court on or before August 28, 1978 an accounting of
any and all ‘revenues, gain;, profits, royalties and other
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financial advantages derived by the defendant from the
sale, serialization, republication rights in any form, movie
rights or other distribution for profit of the work entitled
Decent Interval which have heretofore been paid to the
defendant, his assigns, agents, servants, employees and at-
torneys, and those persons in. active concert or participa-
tion with him who receive actual notice of this Order
through personal service or otherwise, together with his
check payable to the Treasurer of the United States, for
the monies thus accounted for.

(3) that the said Frank W. Snepp III is further directed
to forthwith pay to the Treasurer of the United States any
and all revenues, gains, profits, royalties and other financial
advantages derived by him after his first accounting from
the sale, serialization, republication rights in any form,
movie rights or other distribution for profit of the work
entitled Decent Interval, said monies to be paid by check
or money order payable to the Treasurer of the United
States and forwarded to the United States Department of
Justice, and

(4) it is further ORDERED, ADJUDGED and DECREED
that the defendant, Frank W. Snepp III, his assigns, agents,
servants, employees and attorneys, and those persons in ac-
tive concert or participation with him who receive actual
notice of this Order through personal service or otherwise,
and each of them, be and they hereby are permanently en-
joined from further breaching the terms and conditions of
the defendant’s Secrecy Agreement and fiduciary duty with
the Central Intelligence Agency by failing to submit any
manuscript or other writing containing information which
relates to the Central mtelligence Agency, its activities,
intelligence activities generally or intelligence sources and |
methods, which information the defendant gained during
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the course of or as a result of his employment with the
Central Intelligence Agency, for Agency review prior to
publication; Provided, however, that Agency review shall
be made within thirty (30) days after receipt of such writ-
ing, and Provided, further, that the only material for which
approval for publication may be withheld by the Agency is
that material which the Agency determines to be classified.

The United States Marshal is hereby directed to serve a
copy of this Order on the defendant, Frank W, Snepp III,
and such other persons and/or corporations as the Depart-
ment of Justice deems appropriate and so directs.

The Clerk is directed to send copies of this Order to all
counsel of record.

/s| Oren R. Lewis ;
August 2, 1978 United States Senior District Judge
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APPENDIX B

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 78-1651
United States of America, Appellee,
v.
Frank W, Snepp, III, , Appellant.
The Authors League of America, Inc.. Amicus Curiae,

Appeal from the United States Disirict Court for the East-
ern District of Virginia, at Alexandria. Oren R. Lewis,
Senior District Judge. '

Argued November 15, 1978 Decided March 20, 1979

Before WINTER and PHILLIPS, Circuit Judges, and HOFF-
- MAN,* Senior District Judge.

Mark H. Lynch (John H.F. Shattuck, American Civil Liber-
ties Union Foundation; Stephen Bricker, American Civil Liber-
ties Union of Virginia; John Cary Sims; Alan Dershowitz;

- Geoffrey J. Vitt on brief) for Appellant; Robert E. Kopp,
Appellate Litigation Counsel, Department of Justice (Anthony
A. Lapham, General Counsel, Ernest Mayerfeld, Associate
General Counsel, Christian F. Winkle, 1V, Attorney, Central
Intelligence Agency; Barbare Allen Babcock, Assistant Attor-
ney General, William B. Cummings, United States Attorney,
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Thomas S. Martin, Deputy Assistant Attorney General, David

J. Anderson, Director, Elizaheth Gere Whitaker, Assistant
Director, Thomas G. Wilson and Brook Hedge, Attorneys,

- Civil Division, Department of Justice on brief) for Appellee:

(Irwin Karp on brief) for Amicus Curiae The Authors League
of America, Inc.; (Jack C. Landau, Gordon F, Barrington,
Jeffrey Tobias, Law Student Researcher, National Law Cen-
ter, George Washington University, and Jack Gillman, Law
Student Researcher, Stanford University Law School on
brief) for Amicus Curiae The Reporters Committee for Free-
dom of the Press: (Henry R. Kaufman, Ira M. Millstein, R,
Bruce Rich, Weil, Gotshal & Manges on brief} for Amici
Curiae Association of American Publishers, Inc.

* Walter I, Hoffman, Senior District Judge, United States
District Court for the Eastern District of Virginia, sitting
by designation.

WINTER. Circuit Judge:

The United States sued a former employee of the Central
Intelligence Agency {CIA) alleging that defendant breached a
secrecy agreement with the CIA by publishing a book about
the activities of the CIA in South Vietnam and elsewhere with-
out the prior permission and approval of the CIA. The CIA
does not assert, however, that the book disclosed classified
information or information that defendant had no right to pub-
iish. Although defendant prayed a jury trial, the district ,
court heard the case without a jury and granted judgment for
»laintiff, ruling that there were no factual issves to be tried by
a jury, that the defendant was in breach of his agreement,
that he should be enjoined from further publications rxcept
in strict compliance witb his undertaking to submit proposed




20a

publications to the CIA for its prior approval, and that, for
breach of his fiduciary obligation not to publish without CIA
approval, a constructive trust for the benefit of the govern-
ment should be impcsed on all of the monies which defen-
dant had earned and will earn from publication of his book.
Defendant appeals, asserting numerous errors in the trial pro-
ceedings and the district court’s judgment.

We conclude that defendant was under a valid contractual
obligation to submit proposed publications to the CIA for
its prior approval, that he breached this agreement, and that
the entry of an injunction against further breaches was fully
justified and not an abuse of discretion. But we think that
it was not shown on this record that defendant breached a
fiduciary obligation, and it was therefore improper for the
district court to impose a constructive trust on the monies
earned from publication of the book. We think that the
government is entitled at least to nominal damages for
breach of contract and it may be entitled to compensatory
and punitive damages also. But if compensatory and puni-
tive damages are sought to be recovered, the issues relating
thereto must be submitted to a jury. We therefore affirm
in part and reverse in part, remanding the case for further
proceedings.

L

Defendant was first employed by the CIA on September
16, 1968, At the time that he was employed he executed
a secrecy agreement, the pertinent provisions of which are
set forth in the margin, in which he undertook *“not to
- publish . , . any informatios. or material relating to the
‘Agency . . . either during or after the term of my ruploy-
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ment . . . without specific prior approval by the Agency.
In due course, he was assigned to two tours of duty in Viet-
nam where he served for four and one-half years. His serv-
ice in Vietnam included the time that the United States
withdrew from participation in the war and the CIA and
the military liquidated their operations in that locale. By
reason of his employment, defendant was granted frequent
access to classified information, including information regard-
ing intelligence sources and methods.

" Defendant expressed dissatisfaction with the manmner in
which the CIA had conducted its affairs in Vietnam and
the manner in which it withdrew, and he concluded to
write a book on the subject. Defendant claims that he
was motivated primarily by altruism and the desire to have
the world and the American public know the truth as to

——

1 Secrecy Agreement

I, I, Frank W. Snepp. III, understand that upon entering on
duty with the Central Intelligence Agency I am undertaking a posi-
tion of trust in that Agency of the Government responsible to the
President and the National Security Council for intelligence relating
to the security of the United States of America. 1 understand that
in the course of my employment I will acquire information about
the Agency and its activities and about intelligence acquired or
produced by the Agency.

*® * *

8, Inasmuch as employment by the Government is a privilege
not a right, in consideration of my employment by CIA 1 under-
take not to publish or participate in the publication of any informa-
tion or material relating to the Agency, its activities or intelligence
activities generally, cither duiing or after the term of my employ-
ment by the Agency without specific prior approval by the Agency.
I understand that it is established Agency policy te refuse approval
to publication of or participation in publication of any such infor-
mation or material ' '
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what happened, but the government claims that his motive
was one primarily of money. In any event, before resign-
ing from the CIA, effective January 26, 1976, defendant
negotiated an arrangement with a publisher whose identity
he was assiduous in concealing, and he obtained a publica-
tion advance. Thereafter, he resigned from the CIA, and
in connection with that resignation he executed the so-
called “Termination Secrecy Agreement,” the pertinent
provisions of which are set forth in the margin, in which
he agreed not to “publish . . . any classified information,
or any information concerning intelligence or CIA that has
not been made public by CIA . ., without the express
written consent of the Director of Central Intelligence or
his representative,” Defendant was told that his responsi-
bilities under this agreement were the same as those under
the agreement that he signed when he was employed.

Although defendant did not conceal from his CIA col-
leagues and former CIA colleagues the fact that he was
writing a book, he represented on a number of occasions
that he intended to submit the manuscript to the CIA for

2 Termination Secrecy Agreement
L I, Frank W Snepp, 11, am about to terminate my association
with the Central Intelligence Agency. [ realize that, by virtue of my
duties with that agency, I have been the recipient of information ‘
and intelligence that concern the present and future security of the
United States of America.
* % o

3. 1 will never divulge, publish, or reveal by writing, word, con-
duct, or otherwise any classified information, or any information
concerning intelligence or CIA that has not been made public by
CIA, to any unauthorized person including, but not limited to, any
future governmental or private employer or official without the ex-
press written consent of the Director of Central Intelligence or his
representative ‘ ‘ ‘ ‘




23a

prior approval before submitting it to his publisher. But
this he failed to do, so he claims, because the CIA failed
to act favorably, in accordance with its established proce-
dures, on his several demands that it conduct a study and
prepare a report concerning the deficiencies in its with-
drawal from Vietnam. Apparently the CIA gave thought
to the possibility of seeking an injunction against defendant
to restrain him from publication of his book prior to sub-
mission of his manuscript to the CIA for its approval and
the matter was considered by the Department of Justice.
There was evidence that the CIA did not press the Depart-
ment of Justice to take such action because it relied upon
defendant’s representations that he intended to honor his
contracts.

In any event, defendant’s book entitled Decent Interval
was published in November 1977. It is a highly critical
account of the United States’ withdrawal from Vietnam at
the close of the war and it also contains allegations that
the CIA’s intelligence reporting from Vietnam was fabri-
cated and distorted. that the CIA manipulated press report-
ing from Vietnam by providing false information to repor-
ters, that CIA officials in Vietnam engaged in corrupt prac-
tices, and that the CIA mishanded the evacuation from
Vietnam by failing to evacuate its indigenous agents and
employees.

The government sued on February 15, 1978, alleging
that plaintiff had breached his contractual and fiduciary |
obligations to the CIA by failing to submit the manuscript |
of his book to the CIA for prepublication review pursuant
to the original secrecy agreement. It sought a declaration
that defendant had breached his contractual and fiduciary
duties, damages for breach of contract, an injunction against
further breaches, an¢ an accounting and the imposition of
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a constructive trust over all past and future revenues from
the sale of the book. Defendant, in answering, prayed a jury
trial. There was extensive pretrial discovery during which the
government responded to an interrogatory asserting that it
did not contend that Decent Interval contains classified in-
formation or any information concerning intelligence or

CIA that has not been made public by CIA. When the

case came on for trial, the district court ruled that there
were no factual issues on the merits for the jury to deter-
mine,

On the merits, the district court ruled that defendant had
breached his contractual and fiduciary duty to submit his
manuscript for prepublication review. Finding that the de-

- fendant’s breach caused the government irreparable harm,

~ the district court enjoined defendant from future viola-
 tions and imposed a constructive trust on all revenues de-
' tived from Decent Interval for the benefit of the govern-

~ ment. In so doing, it rejected, inter alia. deferdant’s defen-
ses based upon the first amendment and his claim of illegal
selective enforcement. These defenses and the facts which
relate to them will be discussed more fully hereafter.

‘ il

We consider first defendant’s contentions relating to
his rights under the first amendment and to his contractual
obligations. Defendant argues that the 1968 secrecy agree-
ment is in violation of the first amendment and that, to the
- extent that it applies to classified data, the CIA lacked con-
- gressional or presidential authority to require its execution.
' Defendant also argues that he had no contractual obligation
to ‘submit his manuscript for prepublication review. This ar-
gument is based upon his assertion that the 1976 termination
secrecy agreement superseded the 1968 secrecy agreement,

)

o
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~ part of the CIA to respond promptly to a request for au- |

executed when he was first employed, that the 1976 agree-
ment only requires permission for publication of information
that is classified or that has not been made public by CIA,
while the latter requires prepublication submission of “all”
material, and that the CIA has not claimed that defendant |
published anything required to be submitted under the 1976
agreement. - |

253 | | ' j
i
|

We see no merit in these arguments. In asserting them,
we think that defendant has failed to appreciate our deci-
sions in United States v. Marchetti, 466 F.2d 1309 (4 Cir.),
cert. denied, 409 U.S, 1063 (1972) (Marchetti I); and Alfred
A. Knopf, Inc. v. Colby, 509 F.2d 1362 (4 Cir.), cert. denied,
421 U.S. 992 (1975) (Marchetti II); as well as the language
in the agreements that he executed.

In Marchetti I and Marchetti H, we sustained the validity
of secrecy agreements, such as those at issue here, prohibiting
CIA employees from publishing classified information, from
attack under the first amendment. More importantly, we sus-
tained the constitutional validity of a prepublication review
process for all intelligence-related materials for the sole pur-
pose of permitting the CIA to identify and to withhold per-
mission for the disclosure of classified information. of
course we recognized the first amendment right of an em-
ployee or former employee “to speak and write about the
CIA and its operations, and to criticize it as any other citi-
zen may,” 466 F.2d at 1317, but we held that he had no
first amendment right to “disclose classified information ob-
tained by him during the course of his employment which
is not already in the public domain.” Id. Consistent with
the first amendment, we recognized an obligation on the

thority to publish, and we held that there was a right of
judicial review if permission was withheld. :
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In Marchetti I and Marchetti I, we also noted that the
National Security Act of 1947 charges the Director of Cen-
tral Intelligence with the responsibility for “protecting intel-
ligence sources and methods from unauthorized disclosure,”
50 U.S.C. § 403(d)(3), and that secrecy agreements are “‘en-
tirely appropriate to a program in implementation of the con-
gressional direction of secrecy.” 466 F.2d at 1316. Thus,
defendant’s contention that the CIA lacked congressional au-
‘thority to execute such agreements is without merit,

We think it largely academic whether the 1976 agreement
supersedes the 1968 agreement or not.>  Under the 1968
agreement, defendant agreed “not to publish . . . any infor-
mation or material relating to the Agency, its activities or
intelligence activities generally . . . without specific prior ap-
proval by the Agency.” (Emphasis added.) Of course, under
Marchetti I and Marchetti II, this obligation was enforceable
only to the extent that it required defendant to submit all
information or material relating to the CIA, its activities and
intelligence, so as to permit the CIA to determine what was
classified and unpublishable as distinguished from what was
unclassified and publishable, and not to publish classified in-
formation not already in the public domain.

The language of the 1976 agreement is indistinguishable
in its effect. It placed on defendant the obligation not to
“publish . . . any classified information, or any informatien
concerning intelligence or CIA that has not been made public
by CIA . .. without the express written consent of [CIA].”
- The obligation was to refrain from publishing any material
~ concr.ening intelligence or the CIA without prior submission

3 1n Marchetti I, 466 E. 2d at 1317 n.6, we noted that an agree-

" ment like the 1976 agreement in the instant case lacked considera:
tion and was for that reason unenforceable. If invalid, the 1976
agreement could not supersede the 1968 agreement.
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and prior approval of all material, but manifestly the first
amendment would not permit the CIA to withhold consent
to publication except with respect to classified information
not in the public domain, Thus, the meaning and effect of
the two agreements are identical.

We decline defendant’s invitation to reexamine the correct-
ness of Marchetti I and Marchetti II; and in reliance on them
we therefore conclude that the secrecy agreements that bound
defendant did not violate his first amendment rights and that
each validly required him to submit to prepublication review
all of the material he intended to publish relating in any man-
ner to the CIA. ‘

ML

There can be no doubt on the record before us that defen-
dant breached his secrecy agreements. Before we turn to
the rights of the government with respect to relief, we must
consider some of defendant’s other defenses to the breach.

A.

Defendant contends that the district court improperly de-
clined to consider his defense of selective enforcement, Spe-
cifically, defendant argues that he is the first CIA employee
who has been sued for breach of an agreement to submit
to prepublication review when, in fact, he published only
materials that, although critical of the CIA, are not claimed

‘to be classified, yet other CIA officials and officials in other

branches of the government have published books and arti-
cles without prepublication review with impunity. In an
answer to an interrogatory, the government admitted that
two books about the CIA were published by former em-
ployees without prepublication review as required by a se-
crecy agreement and no action was taken to prevent the
violation, Other evidence suggested that a number, of arti-
cles were probably published under similar circumstances.
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We see no merit in the defense of selective enforcement,
and we think that the district court correctly rejected it.
In the first place, defendant’s contention of selective en-
forcement appears to be premised upon the fact that his
book is critical of the CIA, To establish improper discri-
mination in enforcement proceedings, it would be necessary
to show that uncritical books were treated differently from
critical books with respect to enforcement of the obligation
for prepublication review. The proofs that defendant ten-
dered fall short of that objective since they do not identify
the nature of the publications with regard to which the
‘secrecy agreement was not enforced, and hence selective
enforcement depending upon the critical or non-critical con-
tent is not established.

Aside from the factual inadequacies of defendant’s claimed
defense, there is a basic legal reason why the defense is un-
available. Defendant has cited, and we have found, no au-
thority suggesting that the defense of selective enforcement,
normally applied in criminal cases, should be extended to
civil actions. Moreover, defendant voluntarily agreed to be
bound by the contractual provision requiring prepublication
review and he can have little complaint about its being en-
forced. United States v. Crowthers, 456 F,2d 1674 (4 Cir.
1972), on which defendant heavily relies, is inapposite be-
cause it was a criminal case — a prosecution for alleged vio-
lation of regulations prohibiting disturbances and limiting the
distribution of handbills on government property.

B.

At trial, defendant also raised the defenses of material
breach by the CIA, a prior inconsistent oral agreement and
fraud. On appeal, he asserts that with respect to all of
them it was error to deny him a jury trial on the factual
issues which these defenses present. Because we decide that
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the government was entitled to judgment as a matter of law
on these. defenses, no jury consideration was required.4

Defendant contends that the prepublication review pro-
visions of the 1968 secrecy agreement are unenforceable be-
cause the government breached another material provision of
that contract, Defendant argues that Paragraph 6 of the
1968 secrecy agreement, the text of which is set forth be-
low,? gave him a right to a hearing on his grievance that
the CIA mishandled the evacuation of its indigenous agents
when it withdrew from Vietnam, He testified that he was
denied a hearing, although he conceded that he discussed
his views with his superiors and that the Inspector General
sent for him to discuss his complaint but took no action
thereon, This, he claims, was a material breach on the part
of the government, rendering his obligation under the con-
tract unenforceable.

First, we do not think that paragraph 6 of the 1968 agree-

ment can be read to guarantee to the defendant a hearing
for his grievances. The evident purpose of the paragraph is
to prohibit the taking of internal grievances and complaints
outside of the CIA. The CIA does not guarantee in that

4 with exception of the issue of damages, see p. , infra, we
agree with district court that the case presents no issue of fact for
the jury to resolve.

5 6. I understand that for all grievances and complaints there are
established procedures within the Agency permitting appeal by any
employee of the Agency and to carry any such grievance or com-
plaint outside the Agency will be considered a violation of the under-
taking set forth above in paragraph 3 [obligation not to divulge clas-
sified information outside of the CIA except as authorized], If the
appeal procedures are inadequate in any situation, I am aware that
the Inspector General is at all times available to-any employee with
a legitimate criticism, grievance, or complaint.
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paragraph to provide any specific grievance procedure, and
certainly there was no promise of a hearing, At most, the
paragraph provides that the Inspestor General will be availa-
ole to consider employee complaints but not that he will
make any specific response. Defendant’s own testimony es-
tablishes that, at the instance of the Inspector General and
not that of defendant, the Inspector General did consider his
complaint. Certainly defendant can claim no breach of the
paragraph because the complaint was not resolved favorably
to defendant.

Second, even if the CIA could be viewed as having vio-
lated Paragraph 6, we deem it an independent clause of the
overall agreement, the breach of which would not excuse
defendant from his obligation to submit books for prepub-
lication review, When defendant signed the secrecy agree-
ment, his primary purpose and the primary consideration
he received were not a promise of a grievance procedure,
but rather employment by the CIA in a position involving
access to national security secrets., “The breach of an in-
dependent provision in a contract which is incidental to its
inain purpose and which does not go to the whole consider-
ation, does not justify the cancellation of a contract”; can-
cellation is warranted only if the failure is “a total one, re-
sulting in the defeat of the object of the contract, or ren-
dering that object unattainable.” Arrow Petroleum Co. v.
Johnston, 162 F.2d 269, 276 (7 Cir.), cert, denied, 332
U.S. 817 (1947). See also LeRoy Dyal Co, v. Allen, 161
F.2d 152, 155 (4 Cir. 1947).

Defendant’s other defenses to enforcement of the contract
require little discussion, We do not think that the plain and
unambiguous language of the 1968 secrecy agreement requir-
ing the submission of all material relating to the CIA in-
tended to be published can bhe abrogated by proof of an
oral statement by a CIA induction officer that defendant
would have the discretion to determine what information

A e o
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was classified and thus what was required to be submitted |
far review, See Rock-Ola Manufacturing Corp. v, Wertz,
282 F.2d 208, 210 (4 Cir. 1960); see also Ross Engineer- i
ing Co. v. Pace, 153 F.2d 35, 4243 (4 Cir. 1946); G.L. |
Webster Co. v. Trinidad Bean & Elevator Co., 92 F.2d 177,
178-79 (4 Cir. 1937).

In the district court, defendant did not plead fraud as a
defense in compliance with F.R. Civ. P. 8(c) and 9(b), and
hence his argument that the statement of the CIA induc-
tion officer constituted fraud and vitizted defendant’s obli-
gation to submit material for prepublication review comes
too late. In any event, the proof was insufficient to estab-
lish fraud. It did not show that the induction officer had
knowledge of the falsity of his statement or that defendant
acted in reliance on the statement. See Call Carl, Inc. v.
BP Oil Corp., 554 F.2d 623 (4 Cir.), cert. denied, 434 U.S.
923 (1977).

Overall, we perceive no valid defense to defendant’s breach
of contract.

Iv.
At

As one item of relief, the district court enjoined defen-
dant from further breaching the terms and conditions of the
1968 secrecy agreement by failing to submit any manuscript
or other writing containing information about the CIA to
the CIA for review prior to publication on condition that
the CIA complete its review within thirty days after sub-
mission and that it withhold approval for publication of
only materials which are classified. We think that this re-
lief was appropriate and we affirm the district court in this
respect.
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As we have shown, defendant’s obligation under the sxrecy
agreements was to submit for prepublication review all infor-
mation or material relating to the CIA, its activitics or intel-
ligence activities generally, and not, as the defendant contends,
only materials which were classified. Defendant breached
this obligation, and the district court found that the breach
occurred “willfully, deliberately and surreptitiously.” The
evidence of record supports these findings and they are not
clearly erroncous. The record shows also that defendant
has prepared other writings and that he does not intend
to submit them for prepublication review because he claims
that they do not contain classified information.8 The tes-
‘timony of top CIA officials supports the district court’s find-
ing that defendant’s failure to submit his book for prepub-
lication review has “impaired CIA’s ability to gather and
protect intelligence relating to the security of the Uirited
States . . . ,” and thus the government has suffered irrepa-
rable harm from defendant’s breach and will suffer future
irreparable harm if further breaches are not enjoined. These
findings collectively support the grant of injunctive relief
under our decision in Marchetti I,

6 we reject defendant’s argument that there is no cvidence that he
will not abide by his contract if we construe it to require prepubli-
cation review of all writings relating to the CIA and not merely
those which divulge classified information, Our decisions in Marchetti
I and Marchetti II as to the meaning of the secrccy agreements were
well known before defendant undertook to publish his book, and he
acted in flagrant violation of them. In any event, the danger to na-
tional security arising from an unauthorized publication of classified
material is so great that we think that little proof of a probable fu-
ture violation is required to justify injunctive relief. -
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B.

‘The substantial problem which this case presents is the
correctness of the district court’s imposing a constructive
trust over the revenues from the book for the benefit of
the government and ordering an accounting of those re-
venues. For the reasons which follow, we think that the
imposition of a constructive trust was improper and that
the government’s sole remedy for breach of the contract
should be the recovery of compensatory and punitive
damages as the proof may support and as a jury may
assess.”

At the outset we reiterate two factors on which all that
follows is based: (1) there is in this case no present claim
by the government that any classified material was published,
and (2) defendant has a first amendment right to publish
anything not classified. The second factor is constant; Mar-
chetti T and Marchetti 11, which we decline to reexamine,
settle it. The first factor, however, is simply a lack of a

claim on the part of the government; and if, on remand for

good cause shown, the government should be allowed to
amend its answer to the interrogatory and thereafter to
prove that classified material was published, our conclu-
gion with reference to the impropriety of imposing a con-
structive trust would be different.

To sustain the constructive trust, the government argues
that the duty to submit writings for prepublication review

T As relief. the complaint prayed, inter alin, that “*the defendant
be required to pay to the plaintiff such damages as plaintiff has
sustained as a result of the defendant’s breach of contract.” There
was no specific prayer for punitive damages. On remand, the gov-
ernment may conclude to amend its complaint o pray recovery of
punitive damages. Leave to do so shall be “freely given.” F. R.
Civ. P. 15(a) and (b). ~
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was a fiduciary one, the breach of which, to the defendant’s
benefit, justifies the imposition of a constructive trust, See
United States v. Carter, 217 U.S. 286 (1910); Community
Counselling Service, Inc. v, Reilly, 317 F.2d 239 (4 Cir.
1963): Restatement (Second) of Agency § 403 (1958).8 The
defendant argues, however, that the duty to submit writings
to prepublication review, while a contractual one, was not a
fiduciary one. the breach of which justifics resort only to
usual contract remedies of damages and, in an appropriate
case, an injunction.

An employment contract can unquestionably create a fi-
duciary relationship. See Restatement (Second) of Agency
§ 376, Comment a (1958). But not all contractual duties
on the part of the employee are fiduciary in nature, /Id.

1 § 400, Comment ¢, The 1968 secrecy agreement does not
5 place convenient labels on which, if any, of defendant’s du-
ties are fiduciary ones. It is apparently conceded by defen-
dant, and we agree, that both from the language of that
contract and the circumstances under which it was made,
that contract does create a fiduciary relationship with re-
gard to the duty not to disclose classified material, But
we do not think, having regard to the defendant’s first
amendment right to publish unclassified information, that
the contract, even in the light of the circumstances under
which it was made, creates any fiduciary relationship to
submit writings for prepublication review which do not dis-

8 The government also asserts, somewhat tentatively, that a con-
structive trust may be imposed where legal remedies are inadeguate.
In view of our conclusion that the government is entitled to dam-
ages, see p.— infra, its remedies at law are not insufficient, and
its contention must fail.

L,—M i . ‘ | ’ ; ‘




35a

close classified information.” At most, with regard to un-
classified information, there is only a contractual duty to
submit writings to prepublication review, although it is one
that, because of the risk to national security of an inadver-
tent or ill-advised publication of classified information,
should be rigorously enforced by injunction and otherwise.

Although we conclude that the government is not enti-
tled to a constructive trust, it is not without remedy. De-
fendant has clearly breached his contract and the govern-
ment is entitled to damages for the breach. The district
court, of course, found that the government’s damages
were not quantifiable; but even if the government is un-
able to prove the dollar value of the injuries to it flowing
from the breach, it is entitled to nominal damages. And

we think that it is entitled to more, 10

? The government has not cited, nor have we found, any case
holding that the duty to seek permission from an employer to dis-
close confidential information, however important to protect the
confidential information, is in and of itself a fiduciary one. Ra-
ther, in the usual case, the fiduciary duty is not to disclose the in-
formation, the trade secret, or the like, or, as United States v.
Kearns, _ F.2d __(DC. Cir. 1978), not to misuse an official posi-
tion, o ‘ ‘

10 pocause the 1968 secrecy agreement as a general form of con-
tract as well as a specific agreement with defendant was intended fo
have nationwide 2s well as international effect, we think that the
rights of the parties are to be determined by federal common law
and not merely the law of a state having some nexus to its forma-
tion. In determining what is federal common law, we look how-
ever to general authorities and to state law as a convenient source
of reference for fashioning the applicable federal rule. See Clear-
field Trust Co. v United States, 318 U.S. 363 (1943).
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Ordinarily punitive damages are not recoverable for breach
of contract. See Restatement of Contracts § 342 (1932);
11 S. Williston, Contracts § 1340 (3d ed, 1968): 5 A. Cor-
bin, Contracts § 1077 (1951). But there are exceptions to
the general rule where the acts constituting the breach also
constiinte the commission of a tort or are closely aralogous
thereto. See Williston, supra at 211-213; Corbin, supra at
367."  The usual examples are suits for breach of promise,
suits against public service companies for breash of some
contractual undertaking, and suits by a depositor agairst a
bank for wrongfully failing to honor checks or drafts.!?
While the instant case does not fit nicely into any of these
categorics, we think nonetheless that it, too, should be
deemed to constitute an exception to the general rule.

Viewed in the light most favorable to the government,
the evidance in the case shows that prior to publication
of his book defendant knew of his obligation to submit
his manuscript for prepublication review, Not only did

11 7pe Restatement takes the position that there are no exceptions
to the general rule and that any punitive damages in an action for
breach of contract are sustainable only by the tort aspects of the
action, See Restatement of Contracts § 342, Comment .

12 pased upon the law of Virginia, three district court cases in
this circuit have recognized that punitive damages may be recov-
ered in contract actions, at least where malice, fraud, or criminal
indifference is shown: Matney v. First Protection Life Ins. Co.,

73 F.R.D. 696 (W.D. Va. 1977) (suit on health insurance

policy for failure to pay claim); Material Handling Industries, Inc.
v. Eaton Corp., 391 F.§ 977 (ED. Va. 1975) (suit by retailer

National Homes Corp. v. Lester Industries, Inc, 336 E.S 644 (WD.
Va. 1972) (recovery of punitive damages for breach of contract not
dischargeable by defendant’s bankruptey). See also Wright v.

Everett, 197 Va. 608, 90 S.E. 2d 855 (1956).
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he possess this knowledge, but he acknowledged it to his
former superiors at the CIA on a number of occasions, at
the same time falsely representing to them that he would
submit the manuscript for review prior to publication,
Manifestly, had defendant’s former superiors known that
defendant’s representations were falsely made, they could
have instituted an action to enjoin publication without
prior submission, and undoubtedly they would have pre-
vailed. Seec Marcherti I The evidence shows that the pos-
sibility of such an action reached the stage of consultation
with the Department of Justice but the idea was abandoned
because of defendant’s misrepresentations, The government’s
evidence shows that although not quantifiable, the govern-
ment suffered damage from publication without prepublica-
tion review.

From the evidence, a trier of the fact could well conclude

~that defendant’s actions, and the government’s reliance there-

on, amounted to deceit, so that defendant’s breach of con-
tract has implications of a tort where punitive damages may
be assessed,

Where the defendant’s wrongdoing has been inten-
tional and deliberate, and has the character of out-
rage frequently associated with crime, all but a
few courts have permitted the jury to award in
the tort action “punitive” or “exemplary” dam-
ages, or what is sometimes called “smart money.”
Such damages are given to the plaintiff over and
above the full compensation for his injuries, for
the purpose of punishing the defendant, of teach-
ing him not to do it again, and of detetring others
from following his example,

W. Prosser, Law of Torts § 2 at 9 (4th ed. 1971) (footnotes
eliminated), Indzed, in its brief the government makes clear
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that its principal purpose in seeking recovery of maonies from
defendant is for the purposes both of punishing him and of
deterring others. This is more properly the function of an
award of punitive damages than of a constructive trust, since
a constructive trust depends on the concept of unjust enrich-
ment rather than deterrence and punishment, See D. Dobbs,
Law of Remedies § 3.9 at 205 and § 4.3 at 246 (1973).

Further to define the punitive damages that the govern-
ment may recover, we add these comments: Since the gov-
ernment contends and the district court found that the gov-

“ernment’s compensatory damages are not quantifiable and
we view the function of punitive damages in a case such as
this as the dual one of punishing the defendant and deter-
ring others from like misconduct, we think it follows that
there is no necessary correlation between the amount of
punitive damages that may properly be assessed and the
amount of compensatory damages that the government may
prove, See, ¢.g., Harrison v. United Transportation Union,
530 F.2d 558, 563 (4 Cir. 1975), cert. denied, 425 U.S.
958 (1976): Bucher v. Krause, 200 F.2d 576, 587 (7 Cir.
1952), cert. denied, 345 U.S, 997 (1953); D. Dobbs, supra,
§ 3.09 at 210-11. Of course, in reaching that conclusion,
we necessarily align ourselves with those courts which have
held that punitive damages may be recovered so long as
there is a legal injury to support the award of at least no-
‘minal compensatory damages, and we reject the view that
punitive damages may not be recovered unless there is proof
of substantial compensatory damages. See Harrison v. United
Transportation Union, supra. In our view, any punitive dam-
ages in this case, since their purpose will be both to deter
and to punish, should be assessed not only with a view to
the defendant’s culpability but also with a view to the defen-
dant’s financial circumstances both at the time that he com-
mitted the breach and when he will have realized all of the
fruits of the breach. D, Dobbs, supra, § 3.9 at 218-19,
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Of course what we have said about the factual aspects of
the government’s right to recover punitive damages stems
from our viewing the record in the light most favorable to
the government and in the light also of the district court’s
finding that the defendant breached the contract “willfully,

deliberately and surreptitiously™ for “personal financial gain,”

Defendant does not concede the correctness of these find-
ings and defendant offered evidence in opposition thereto.
Should the government press the claim to punitive damages
which we conclude that it possesses, the award and assess-
ment of damages, if other than nominal, must be made by
a jury. To that extent, we agree with defendant that he
is entitled to a jury trial. But even if the issue of compen-
satory and punitive damages is tried to a jury, the govern-
ment is entitled to partial summary judgment on the fact
that defendant breached his contract and that he is liable
at least for nominal damages.

AFFIRMED IN PART,
REVERSED IN PART,
- AND REMANDED.,

e
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HOFFMAN, District Judge, concurring in part and dissent-
ing in part:

While I unhesitatingly agree with the majority that Snepp’s
actions in breaking the contract were willful, deliberate and
surreptitious, and that an injunction against future acts was
appropriate, my disagreement lies in the rejection of the con-
structive trust established by the district court. I would af-
firm the district court in the entirety.

The majority apparently contends that there was no breach
of Snepp’s fiduciary duties in publishing non-classified ma-
terial, even though the secrecy agreement provided that all
material would first be submitted to the CIA for approval
prior to publication. It is true that, in answer to an inter-

- rogatory requesting information as to classified material con-
tained in Snepp’s book, the government did state that for
the purposes of this litigation the government does not con-
tend that any information was classified. The government

did not affirmatively state that the book did not contain

classified material. The majority states that, on remand for
good cause shown, the government may amend its answer
to the interrogatory and prove that classified material was
published. Once this has been done, it is available to the
public and the media and the purpose of any classification
has been destroyed.) If Snepp had followed the dictates
of the Marchetti cases, the CIA would have been afforded
the opportunity of segregating classified from unclassified
material. Indeed, the majority states that if the classified
material is disclosed on’ remand, then its conclusion as to

1 'In United States v. Marchetti (Marchetti I), 466 F. 2d 1309,

1311, Chief Judge Haynsworth, speaking for the court, said: “This
case itself illustrates the point that the executive and judicial branches
proceed on a case by case basis, the executive branch being depen-
dent on the judiciary to restrict unwarranted disclosures.” :
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the impropriety of imposing a constructive trust would be
different. It seems to me that this is too great a penalty
to exact where a constructive trust affords a ready solu-
tion to the problem and will act as a moderate deterrent,
not only to Snepp but also to others similarly inclined.

Contrary to the view of the majority, the 1968 secrecy
agreement does, in my judgment, establish a fiduciary
relationship in that it requires all material to be submitted
for review prior to publication. The majority agrees that
a fiduciary relationship exists with regard to the duty not
to disclose classified material, but expresses the view that
this fiduciary relationship does not apply with respect to
unclassified material. The 1968 secrecy agreement was no
ordinary contract; it gave life to a fiduciary relationship
and invested in Snepp the trust of the CIA. When Snepp

-accepted this trust, the disclosure of th's same information
from sources and methods available solely to the CIA did

not release him from his fiduciary relationship to remain
silent — at least until the CIA had an opportunity to re-
view the material he intended to publish. Even without
the secrecy agreement there existed a duty on Snepp not
to reveal any confidential information obtained by reason
of his employment by the CIA, even after he resigned.
Restatement (Second) of Agency, 88 395, 396, pp. 221-227.

The majority cites Restatement (Second) of Agency,
§ 400, comment c, as authority for the fact that not all

contractual duties on the part of an employee are fiduciary

in nature. I agree, but the very next sentence qualifies
that comment by stating that *“‘he [the employee] is not
thereby liable for the profits made in such tire if he does
not use the facilities of the employer or confidential infor-
mation, and does not act in competition with him.” As-
suredly, Snepp made use of confidential information in
this case, whether classified or unclassified.
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A constructive trust is defined as a relationship with
respect to property subjecting the person by whom the
property is held to an equitable duty to convey it to
another on the ground that his acquisition or retention
of property is wrongful and that he would be unjustly en-
riched if he were permitted to retain the property. Re-
statement (Second) on Trusts, § le, p. 5. Where a person
holding title to property is subject to an equitable duty
to convey it to another on the ground that he would be
unjustly enriched if he were permitted to retain it, a con~
structive trust atises. Restatement of Restitution, § 160,
p. 640. And in some situations “a benefit has been re-
ceived by the defendant but the plaintiff has not suffered
a corresponding loss or, in some cases, any loss, but never-
theless the enrichment of the defendant would be unjust.
In such cases, the defendant may be under a duty to give
to the plaintiff the amount by which he has been en-
riched. Thus where a person with knowledge of the facts
wrongfully disposes of the property of another and makes
a profit thereby, he is accountable for the profit and not
merely for the value of the property of the other with
which he wrongfully dealt.” Restatement of Restitution,
§ le, p. 14, '

Snepp’s case fits the foregoing statements like a glove.

All of the elements are present and it strikes me as improper

that a court should literally require a demand for punitive
damages, never demanded by the government, in order to
accede to Snepp’s demand for jury trial. Moreover, any

* judgment hereafter obtained against Snepp may indeed be
worthless and the government’s efforts to effect collection
would go down the drain, The remedy afforded by the
majority will operate as little or no deterrent in future
cases.

I am uncertain as to whether the majority has attempted
to establish a rule of punitive damages in federal law, or
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whether the court relies upon Virginia law, the forum in
which this case was tried. Footnote 12 suggests that Vir-
ginia law applies.?2 Assuming that state law applies, it

2 The Virginia law on punitive damages in contract actions is set
forth in Wright v, Everett, 197 Va. 608, 90 S.E. 2d 855 (1956), in
an action by the owners of real estate against a real estate agent to
whom the responsibility of renting plaintiffs’ home had been imposed.
The agent agreed to investigate the credit reference of any prospec-
tive tenant and further agreed to transfer all utility bills to the name
of the tenant He did neither. A jury returned a small verdict for
compensatory damages and $3,000 punitive damages. The action
was brought in tort even though it arose out of privity of contract
between the parties. In reversing the award for punitive damages,
the Supreme Court of Appeals (now the Supreme Court) said:

The general rule is that exemplary or punitive damages
(with -certain exceptions not here pertinent) are not

allowed for breach of contract even though the action
is ex delicto and not in assumpsit. (citations omitted)

As @ general rule, damages for breach of contracts
are limited to the pecuniary loss sustained. Accord-
ing to the overwhelming weight of authority, exem-
plary damages are not recoverable in actions for breach
of contract although there are dicta and intimations
in some of the cases to the contrary. The rule does not
obtain, however, in those exceptional cases where
the breach amounts to an independent wilful tort, in
~which event exemplary damages may be recovered
under proper allegations of malice, wantonness or
oppression -- as, for example, in actions for breach
of marriage contracts, 15 Am. Jur,, Damages, sec.
273, pp. 708 and 709.

Wright v. Everett, supra, has been applied and cited with approval in

- opinions by Judges Widener and Merhige, respectively, in National ‘
- Homes Corporation v. Lester Industries, Inc., 356 F. Supp. 644 (W.D.

Va, 1972), and National Handling Industries, Inc. v. Eaton Corp,,
391 F. Supp. 977 (E. D. Va. 1975) - the first case pertaining to the
issue as to whether a punitive damage judgment is dischargeable in
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would subject the government, in similar cases, to the vary-
ing principles of state law applicable to punitive damages,
Overlooked is the fact that different state courts limit, or
even prevent altogether, any recovery of punitive damages
even where a defendant is entirely culpable, as is Snepp in
the instant case. As stated in Dobbs, Remedies, § 3.9, p.
208, the state rules have varying degrees of support, but
all have some including (1) that the plaintiff may not re-
cover punitive damages unless he can also recover compen-
satory damages; (2) that punitive damages must be com-
mensurate with the amount of compensatory damages; (3)
that equity will not entertain claims for punitive damages;
(4) that mass disaster litigation against one or a small num-
ber of defendants should not yield punitive damages; and
(5) that a principal is not vicariously liable for culpable
torts of his servants.

During the pretrial proceedings in the present case, the
government conceded that it could not prove any dollar
damages and that it had no adequate remedy at law.? In

bankruptcy; the second case involving a motion to strike a prayer

for punitive damages s alleged in the complaint, Although National
Homes Corporation reached the court of appeals on two different
occasions, the propriety of an award for punitive damages was not
pursued on appeal. National Homes Corporation was based upon a
contract containing a covenant not to compete in which an injunc-
tion was awarded. Neither case considers the right to a jury trial.

While [ assume that punitive damages grounded upon contract
may be awarded in Virginia in exceptional cases, I do not believe
that the government should be required or permitted to forum-shop
for the state which applies the Virginia rule. '

3 Numerous pretrial hearings were conducted with briefs being sub-
mitted as to varying questions. The district judge had directed the
call of a jury panel for the trial on June 20, 1978. Fifty-six pages

~of the transcript are devoted to the arguments of counsel as to
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federal courts located within states which require some re-
covery of compensatory damages before punitive damages
are recoverable, the government would be left with a claim
for nominal damages — nof exactly an item which will de-
ter former CIA employees and publishers who are anxious
to profit commercially on national and international secrets
available to the CIA. In fact, I express grave doubts whe-
ther the threat of punitive damages, assuming that they are
recoverable under state law, will deter former employees
who may be secretly or openly protected by the publisher,
thereby protecting the former employees from any loss by
reason of an adverse judgment.*

whether any issues remained to be submitted to the jury. Appen-
dix, Vol. II, pp. 4-60. The court made it clear that “if there is
any issue of monetary damages other than an accounting, I will sub-
mit that to the jury.” Appendix, Vol. II, p. 23. Snepp’s counsel
knew that monetary damages could not be established. His sole
contention was that no injury flowed from the fact that Snepp’s
book had been published. Appendix, Vol. II, p. 25, 26, 31-33, 59,
60. The government responded that no showing of injury was re-
quired in this type of case. Appendix, Vol. II, p. 46, 51. Aside
from the prayer for relief requesiing that ‘‘defendant be required
to pay to plaintiff such damages as plaintiff has sustained as a re-
sult of plaintiff’s breach of contract,” Joint Appendix, Vol. I, p. §
it is abundantly clear that the damages sought by plaintiff were for
“unjust enrichment,” See Joint Appendix, Vol I, p. 5, par. 21, It
is also clear that this type of damage is merely another way of say-
ing that equitable relief is sought on the ground of unjust enrich-
ment, "It was not until after hearing this lengthy argument that the
court excused the jury. If, on remand, an amended complaint is
filed, with the government electing to eliminate its claim for dam-
ages quoted above, it seems that, according to the majority opinion,
a jury would not be required even on demand by defendant.

4 1t argued that punitive damages have not been shown to have |
any effect as deterrents. See Morris, Rough Justice and Some Uto~
 pian Ideas, 24 1l L. Rev. 730, 736 (1930).
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The majority agrees that, with the exception of the issue
of damages, Snepp’s case presented no issue of fact for the
jury to resolve. Sece footnote 4 of majority opinion. The
complaint alleged that Snepp failed to submit the manu-
script for prepublication review pursuant to the 1968 secrecy
agreement and sought a declaration that Snepp had breached
his contractual and fiduciary duties, for which the govern-
ment was entitled to (1) damages in an unspecified amount
for breach of contract, (2) an injunction against further
treaches, (3) an accounting of the past and future revenues
from the sale of the book (Snepp had already received
$60,000 from the publisher), and (4) the imposition of a
constructive trust over all past and future revenues, No
claim was made for exemplary or punitive damages, It is
true that Snepp demanded a jury trial, Since the majority
holds that only the request for damages required a jury
trial, the issue is whether, in a purely equitable action
where there is no dispute of fact, an isolated claim for
damages in an unspecified amount requires a jury to make
such finding where the plaintiff tacitly abandons its claim
for damages. In the first place, it is not a certainty that
punitive damages are prohibited in an equity action, al-
though the traditional rule is otherwise, Dobbs, Remedies,
§ 3.9, p. 211-12. Similarly, a few authoritics have held that,
by electing to go into equity, plaintiff waives any claim to
punitive damages, Karns v, Allen, 135 Wis, 48, 115 N.W,
357 (1908).

If the opinion is intended to create a new federal law
on punitive damages, I submit that, in the absence of
- statute, this cannot be done. The *“bounty approach” has
been applied in securities fraud situations, environmental
cases under 33 U.S.C, § 411, antitrust cases involving tre-
ble damages under 15 US.C, § 15, and perhaps other like
actions, but it has not been applied under federal law with-
out the authority of a statute., I cannot believe that the
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majority intended to create such a federal law on the sub-
ject,

Exemplary damages are not a favorite of the law, the
~power of giving them should be exercised with great cau-
tion, and they are properly confined within the narrowest
limits, 22 Am. Jur. 2d, Damages, § 238. In general, there
is no cause of action for exemplary damages alone, Id,

§ 241, There appears to be a split of authority as to
whether nominal damages will support a claim for punitive
damages. /Jd. § 242, While 1 agree that exemplary damages
require a jury, when demanded, it is settled that if all the
facts warranting such damages are admitted or established
without reasonable controversy, there is nothing to submit
to the jury on that subject but the amount to be awarded.
ld. § 341. However, in this case the reversal in part will
require a retrial of the entire proceeding to determine the
extent of willfulness on Snepp’s part in order to determine
the amount of the punitive damage award.

We return to the fundamental question -- was a jury
required as demanded by Snepp in this purely equitable
action upon which there is no controversy as to facts
and liability in the eyes of the majority, bearing in mind
that no punitive damages were requested?

If the allegations of the complaint disclose a cause of ac-
tion which is simply equitable, a jury trial will not be di-
rected merely because the prayer is for judgment for a sum
of moncy. 47 Am. Jur. 2d, Jury, § 42. While the consti-
tutional right to trial by jury cannot be made to depend
upon the choice of words used in the pleadings, Dairy Queen
v. Wood, 369 U.S. 469 (1962), and courts are not bound
by the pleadings or form of action, the determination of
the essential character of the suit or remedy must be made
by an examination of the entire pleadings and all issues,
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47 Am. Jur, 2d, § 38. It is the real, meritorious contro-
versy between the parties as shown by the whole case
which is controlling. /Jd. § 38. In the present case the
district court conducted several pretrial conferences and
fully explored the pleadings and all issues prior to excusing
the prospective jury panel, This action was not taken un-
til the court was advised that no factual dispute existed.

Since the majority has properly held that there are no
legal claims available which justify a jury trial except as
to damages, I do not believe that Dairy Queen v, Wood,
supra, and Beacon Theatres, Inc. v, Westover, 359 U.S, 500
(1959), are applicable. In the latter case, filed as a decla-
ratory judgment action, a counterclaim alleging treble dam-
ages for violation of the antitrust laws was filed by the de-
fendant with a demand for jury trial. The district court
scheduled the trial of the equitable claim in advance of
the law action, Since the equitable intercsts asserted by
plaintiff and the legal issues alleged by defendant were in-
‘terlocked, the Supreme Court held that a jury trial was
mandated. Dairy Queen v, Wood deals more specifically
with the problem where the district court granted plain-
tiff’s motion to strike the demand for jury trial where
plaintiff and defendant had a contract with respect to the
use of the trademark “Dairy Queen.” Payments were not
made by defendant in accordance with the terms of the
contract and plaintiff cancelled, Thereafter, defendant
continued to use the trademark and plaintiff sued alleging,
inter alin, a default with an indebtedness in excess of $60.-
000. The complaint asked for an injunction, an accounting
to determine the amount of money owing and a judgment
for that amount, and an injunction pending accounting to
prevent defendant from collecting any money from *“Dairy
Queen” stores. Defendant denied any breach of contract
because of a subsequent oral agreement, laches and estoppel,

o ‘ ) L
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and denied any violations of antitrust laws. Defendant de-
manded a jury trial. There is language in Dairy Queen in-
dicating that, where a money judgment is demanded, it pre-
sents a legal claim. However, in Snepp’s case, while a claim
for damages in an unspecified amount was contained within
the complaint, it was later conceded by the government
that it could not prove dollar damages and, in substance
and fact, the claim for damages was abandoned. Manifestly,
the only remedy available to the government was the estab-
lishment of a constructive trust and an injunction. I can-
not believe that the right to nominal damages constitutes
an adequate remedy at law; nor do I believe that a court
may force a plaintiff to seek punitive damages under the
guise of saying that this is an adequate remedy at law.

Since this case, as finally presented after an exhaustive
discussion of the various issues, was purely an equitable ac-
tion, it seems proper to invoke the “clean-up” doctrine as
discussed in Katchen v, Landy, 382 U.8. 323 (1966), which

- permitted, in a bankruptcy proceeding, a judgment for the

surrender of a preference in the face of timely jury demand,
as being within the traditional equity powers to afford com-
plete relief even though there may exist legal remedies,

Finally, what bothers me appreciably is the effect upon
the proper administration of justice. In future cases, if the
majority opinion is accepted, district courts, wherever there
is a demand for jury trial in an equitable action, will be
required to empanel a jury because of the possibility that
it may be appropriate to award punitive damages even
though plaintiff makes no demand for same, Although the
majority docs not specifically so state, it apparently stands
for the proposition that the government has an adequate
remedy at law, either through nominal damages or punitive
damages, or both. The remedy at law which will defeat

B e e e
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equitable jurisdiction of federal courts must be a remedy
at common law, 47 Am, Jur, 2d, § 41. Clearly, in my
opinion, there was no remedy at common law available to

the government in Snepp’s case,

I join the majority in concluding that, in light of the
two Marchetti cases, the First Amendment claim is patently
frivolous.

With all due respect, I must dissent in part.
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APPENDIX C

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRCINIA

UNITED STATES OF AMERICA,
Plaintiff,
v, ~ Civil Action No.

FRANK W, SNEPP, III, |
Defendant.

COMPLAINT

The United States of America, by its undersigned attorneys,
brings this civil action for declaratory szad injunctive relief,
monetary damages and an accounting of the defendant’s profits
and other gains hereinafter described, and for its complaint
against the defendant alleges as follows:

1. This Court has jurisdiction over the subject matter of
this action pursuant to Title 28, United States Ccde Section
1345.

2, The defendant, Frank W. Snepp, I, is a resident of the

state of Virginia within the jurisdiction of this Court.
3, Venue is proper in the Eastern District of Virginia.

4. This is a civil action arising from the breach of the
terms and conditions of an Agreement entered into by de-
fendant Snepp as a condition of his becoming an employee
of the Central Intelligence Agency (hereinafter referred to at
times as the Agency), which Agreement constitutes a contract
between defendant Snepp and the United States, and the
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breach of the defendant’s fiduciary duty to the Agency, by
the failure of defendant Snepp to submit the manuscript of

a non-fiction book, Decent Interval, for pre-publication review
by the Agency.

5. The Central Intelligence Agency, an agency of the
United States, was established by the National Security Act
of 1947. Under the provisions of the Act and the imple-
menting provisions of Executive Order 12036 and predeces-
sor Executive Orders, the Agency is authorized to collect
intelligence information relating to national security and to
correlate, evaluate, and disseminate within the United States
Government, intelligence relating to national security,

6. The position of Director of Central Intelligence was
also established by the National Security Act of 1947.
The Director serves as head of the Agency. Section 102(d)
(3) of the Act, Title 50, United States Code, Section 403
(d)(3), charges the Director with the responsibility for “pro-
tecting intelligence sources and methods from unauthorized
disclosure,”’

7. Personnel employed by the Central Intelligence Agency,
prior to beginning their official duties, as a condition of em-
ployment by the Agency and as a condition of being granted
access to classified information, are required to execute an
Agreement, such as is attached as Exhibit A. This require-
ment is in the furtherance of the statutory responsibility to
protect intelligence sources and methods from unauthonzed
disclosure,

8. On September 16, 1968, prior to commencement of
his official duties as an employee of the Agency, defendant
Snepp entered into an Agreement with the Agency. A true
- and correct copy of that Agreement is attached to the Com-
] plamt as Exhibit A,
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9. Defendant Snepp was employed by the Agency from
September 16, 1968, until he resigned, effective January 26,
1976. During the period of his Agency employment, defen-
dant Snepp served two tours of duty in South Vietnam. |
The dates of his tours of duty were from June 2, 1969 to
June 21, 1971 and from October 4, 1972 to April 29, 1975,

10.  As a condition of his employment, and under the
terms of the Agreement, defendant Snepp was required to

submit to the Agency for its review any information con-

cerning the Agency or its activities intended for publication,
which was gained as a result of his employment, prior to
the publication of such information.

11. During the course of his Agency employment, defen-
dant Snepp was assigned to various positions of trust, includ-
ing those set forth in paragraph 9, supra, and was granted
frequent access to classified information, including informa-
tion regarding intelligence sources and methods. In assign-
ing defendant Snepp to such positions, and granting defen-
dant Snepp access to such information, the Agency relied
on the expectation that defendant Snepp would respect the
rights and obligations created by the Agreement, including
the Agency’s rights of pre-publication review. '

12. Defendant Snepp recognized and agreed in the Agree-
ment that the obligations undertaken by him in executing
that Agreement would remain valid and binding upon him
after the termination of his employment with the Central
Intelligence Agency.

13. By virtue of the nature of his Agency employment,
defendant Snepp had a fiduciary obligation to protect clas- |
sified information and information pertaining to intelligence

sources and methods from unauthorized disclosure and to ;

submit to the Agency for its review any materials concern-
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ing the Agency or its activities intended for publication,
which was gained as a result of his employment, prior to
the publication of such materials. This obligation remained
and continues to remain valid and binding on defendant
Snepp after the termination of his employment,

14. At no time has the Central Intelligence Agency, ex-
pressly or impliedly, released defendant Snepp from the
terms and conditions of the aforesaid Agreement and/or
his fiduciary obligations. Nor at any time did defendant
Snepp ever make a request of the Director of Central Intel-
ligence or of his authorized representative, to be released
from his contractual and/or fiduciary obligations.

15. In addition to acknowledging and undertaking his
obligations by entering into the Agreement, defendant Snepp
repeatedly expressed his intention to Agency representatives
to abide by the terms of the Agreement, including the submis-
sion of the manuscript, notes, or drafts, in any form, of any
writing containing information gained as a result of his em-
ployment to the Agency for review prior to publication of
that material and the Agency relied upon on these represen-
tations to its detriment and to the defendant’s unjust en-
richment.

16. Notwithstanding his stated acceptance o: the terms
and conditions of the aforesaid Agreement, the defendant
has intentionally breached these terms and conditions.

17.  Defendant Snepp submitted to Random House, Inc.,
for publication a non-fiction book entitled Decent Interval,
The book concerns the activities of the Agency in South
Vietnam and elsewhere and indicates on its face that it is
based in large part on information obtained by defendant
Snepp in the course of his Agency employment, including
the tours of duty referred to in paragraph 9, supra,

A T T
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18. In November, 1977, Random House, Inc., published
and placed in the stream of commerce for ultimate retail
sale the aforementioned non-fiction work, Decent Interval.

19. At no time did defendant Snepp submit manuscripts,
in any form, which relate to the non-fiction book entitled
Decent Interval, to the Agency for pre-publication review
in accordance with the Agreement and/or defendant’s fidu-
ciary obligations.

20, Defendant Snepp has breached his contract, the Agree-
ment, with the United States and/or his fiduciary duty to
the same by failing to submit his manuscript for pre-pub-
lication review.

21. As a result of defendant Snepp’s breaches of his con-
tractual and/or fiduciary duties, the United States has been
damaged, inter alia, by the undermining of confidence and
trust in the Agency, thereby hampering the ability of the
Agency and of the Director of Central Intelligence to per-
form their respective statutory duties as set forth in para-
graphs 5 and 6, supra, and defendant Snepp has been un-
justly enriched in the amount of profits, advances, royalties
and other advantages resulting from the pubhcatxon of the
non-fiction work Decent lnterval

22. In addition to the acts specified above, defendant
Snepp has engaged in a course of conduct evidencing a pro-
pensity to commit further breaches of his contractual and/or
fiduciary duties.

23. As a consequence of defendant Snepp’s breach of
the Agreement and his fiduciary duties by failing to submit

" the non-fiction book, Decent Interval, for pre-publication

review by the Agency, and statements made by defendant
Snepp subsequent to the publication of Decent Interval,
the threat exists that defendant Snepp will commit further
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violations of his contractual and fiduciary obligations, and
that such future violations will cause the United States to
suffer irreparable injury for which it has no adequate reme-

dy at law.

WHEREFORE plaintiff prays:

A. That this Court declare that defendant Snepp has
breached his contract, the Agreement, with the Agency and
breached his fiduciary obligations by failing to submit the
manuscript, notes, or drafts, in any form, of Decent Interval
for pre-publication Agency review.

B. That the defendant be required to pay to the plaintiff
such damages as plaintiff has sustained as a result of the de-
fendant’s breach of contract,

C. That as a conseugence of the defendant’s breach of
fiduciary duty and unjust enrichment, defendant Snepp be
ordered to account for all gains, profits, royalties and other
advantages derived by the defendant from the sale, serializa-
tion, republication rights, in any form, movie rights or other
distribution for profit of the work entitled Decent Interval.

D. That the Court impose a constructive trust over the
aforementioned gains, profits, royalties, and other advantages

graph.

E. That the Court order the defendant to relinquish the
proceeds accounted for to the plaintiff.

F. That this Court grant to plaintiff such other relief as
this Court may deem just and proper, including, but not
limited to, an order enjoining any further violation of de-
fendant’s contractual and/or ﬁduc1ary dutles and plamtlff’s
costs herein,
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[s/ Barbara Allen Babcock
BARBARA ALLEN BABCOCK
Assistant Attorney General

[s/ Irwin Goldbloom
IRWIN GOLDBLOOM
Deputy Assistant Attorney General

/s/ William B. Cummings
WILLIAM B. CUMMINGS
United States Attorney

{s/ David J. Anderson
DAVID J. ANDERSON

/s/ Elizabeth Gere Whitaker
ELIZABETH GERE WHITAKER

/s/ Brook Hedge
BROOK HEDGE
Attorneys, Civil Division
United States Department of Justice
10th and Constitution Ave., N.W.
Washington, D.C. 20530
Tel: (202) 7394300 or
(202) 739-3529
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APPENDIX D

SECRECY AGREEMENT

1. 1, Frank W. Snepp, III, understand that upon entering
on duty with the Central Intelligence Agency I am undertak-
ing a position of trust in that Agency of the Government
responsible to the President and the National Security Coun-
cil for intelligence relating to the security of the United States
of America. 1 understand that in the course of my employ-
ment I will acquire information about the Agency and its
activities and about intelligence acquired or produced by the
Agency. ‘

2. I have read and understand the provisions of the Espionage
Act, Title 18, USC, secs. 793 and 794, and I am aware that
vanuthorized disclosure of classified information relating to

the national defense may subject me to prosecution for viola-
tion of that Act, whether such disclosure be made while I am
an employee of the Central Intelligence Agency or at any time
thereafter: -

3. In addition, however, as I am undertaking a position of
trust, I have a responsibility to the Central Intelligence Agency

| not to disclose any classified information relating to the

Agency without proper authorization. I undertake, there-
fore, not to discuss with or disclose to any person not
authorized to hear it such information relating to the Cen-
tral Intelligence Agency, its activities, or to intelligence ma-
terial under the control of the Agency. 1 further under-
stand that this undertaking is a condition of my employment
with the Central Intelligence Agency, that its violation may
subject me to immediate dismissal for cause or other appro-
priate disciplinary action, and that this undertaking shall be
equally binding upon me after my employment with the
Agency as during it.
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4. I understand that the burden is upon me to ascertain
whether or not information is classified and if so, who is
authorized to receive it, and, therefore, I will obtain the de-
cision of authorized officials of the Agency on these points
prior to disclosing information relating to the Agency, and
failure to obtain such a decision will be grounds for my
dismissal.

5. I understand that my unauthorized action or utterance
in the nature of a publication or which would reasonably
be expected to result in publicity on intelligence or intelli-
gence activities would be in violation of Government and
Agency regulations and would be grounds for my dismissal,

6. T understand that for all grievances and complaints there
are established procedures within the Agency permitting ap-
peal by any employee of the Agency and to carry any such
grievance or complaint outside the Agency will be consid-
ered a violation of the undertaking set forth above in para-
graph 3. If the appeal procedures are inadequate in any
situation, I am aware that the Inspector General is at gl
times available to any employee with a legitimate criticism,
grievance, or complaint, - '

7. I further understand and agree that my employment
by the Central Intelligence Agency is conditioned upon my
understanding‘of and strict compliance with CIA Security
Regulations, and the appendices thereto. : ‘

8. Inasmuch as employment by the Government is a privi-
lege not a right, in consideration of my employment by

CIA T undertake not to publish or participate in the publi-
cation of any information or matarial relating to the Agency,
its activities or intelligence activities generally, either during
or after the term of my employment by the Agency with-
out specific prior approval by the Agency. 1 understand
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that it is established Agency policy to refuse approval to
publication of or participation in publication of any such
information or material.

9. T agree that all information or intelligence acquired by
me in connection with my official duties with the Central
Intelligence Agency remains the property of the United
States of America, and I will surrender, upon demand by
an appropriate official of the Agency or upon separation
from the Agency, any material relating to such information
and intelligence in my possession.

10. I take the obligations set forth above freely, without
any mental reservations or purpose of evasion.

IN WITNESS WHEREOF, I have set my hand and seal this
16 day of Sept, 1968.

/s/ Frank W. Snepp III (Seal)

Witness:
16 September 1968
Date

/s/ Olga K. Harris
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APPENDIX E

TERMINATION SECRECY AGREEMENT

I. 1, Frank W. Snepp, III, am about to terminate my asso-

ciation with the Central Intelligence Agency. 1 realize that,

by virtue of my duties with that agency, I have been the te-
cipient of information and intelligence that concern the pres-
ent and future security of the United States of America,

2. I have read and understand the provisions of the espio-
nage laws (sections 793, 794, and 798 of Title 18, United
States Code) and I am aware that unauthorized disclosure of
classified information relating to the national defense may
subject me to prosecution for violation of those laws. Fur-
ther, I am aware that the National Security Act of 1947
specifically requires the protection of intelligence sources
and methods from unauthorized disclosure.

3. 1 will never divulge, publish, or reveal by writing, word,
conduct, or otherwise any classified information, or any in-
formation concerning intelligence or CIA that has not been
made public by CIA, to any unauthorized person including,

~ but not limited fo, any future governmental or private em-

ployer or official without the express written consent of
the Director of Central Intelligence or his representative.

4. I do not now have in my possession, custody, or con-
trol, nor am I retaining or taking away from CIA, any clas-
sified or unclassified documents or materials that are the
property of CIA, or the custodial responsibility of CIA,
having come into my possession as a result of my duties
with CIA or otherwise. | |

5. 1 have been invited to submit in writing any monetary
claims that I may have against CIA or the United States
Government that may in any way necessitate the disclosure

E
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of information described herein. 1 have been advised that
any such claims will receive full legal consideration. In the
event, however, that I am not satisfied with the decisions
of CIA concerning any present or future claims I may sub-
mit, I will not take any action to obtain satisfaction without

prior written notice to CIA, and then only in accordance
with such security advice as CIA will fumish me.

6. During my exit processing and during my period of
employment with the Central Intelligence Agency, I have
been given an opportunity to report all information about
the Agency, its personnel, and its operation that I consider
should receive official cognizance. Therefore, I am not
aware of any information that it is my duty, in the national
interest or otherwise, to disclose to the Central Intelligence
Agency, nor am I aware of any violations or breaches of
security that 1 have not officially reported, except as set
forth on attachments to this sheet.

7. I will report without delay to the appropriate CIA offi-
cials, or the Federal Bureau of Investigation, any incident
wherein an attempt is made by any unauthorized person

to solicit classified information from me.

8. 1 have been advised that in the event I am called upon
by the properly constituted authorities to testify or provide in-

- formation that [ am pledged hereby not to disclose, I will no-
tify CIA immediately; I will also advise said authorities of

my secrecy commitments to the United States Government,
and T will request that my obligation to testify be estab-
lished before I am required to do so.

9. I have read and understand the contents of this agree-
ment and voluntarily affix my signature hereto with the full
knowledge that it was executed for the mutual benefit of
myself and the United States Government. 1 have read sec-
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tion 1001 of Title 18, United States Code and am aware
that the making of a false statement herein or otherwise
may be punished as a felony, With this understanding, 1
state that the information I have given is, to the best of my
knowledge and belief, correct and complete, and agree that
it may be used by the Government in carrying out its duty
to protect the security of information that affects the na-
tional defense of the United States.

10. T understand that this agreement will be retained in the
files of the Central Intelligence Agency for its future uge or
for reference by me at any time in the future that I may
be requested or ordered to testify or disclose any of the
matters included within the scope of this agreement,

/s/ Frank Snepp 23 January ’76
Signature—Date

WITNESS:
/s! (Employee name)
Signature-Date 23 January 1976
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APPENDIX F

IN THE UNITED STATES DISTRICT COURT FOR
THE EASTERN DISTRICT OF VIRGINIA

UNITED STATES OF AMERICA, )
Plaintiff, )

v. ) Civil Action

, ‘ )  No. 7892-A
FRANK W. SNEPP, III, )
Defendant. )

AFFIDAVIT OF FRANK W. SNEPP, III

I, Frank W. Snepp, III, state the following facts.

1. Since resigning from the Central Intelligence Agency
‘in January, 1976 to the present, I have sought to make
my living as a professional writer and I hope to continue
in this pursuit.

2. 1 have retained an author’s agent who has made in-
quiries on my behalf as to publication possibilities.

3. Two national magazines, The Atlantic Monthly and
Esquire, have expressed an interest in publishing articles
written by me. (Letters from these publications are at-
tached hereto as Exhibits A and B).

4. On September 7, 1978, I completed work on an es-
‘say to the point where I am ready to submit it to publish-
ers for possible publication. This essay is a reflection on
how government officials compromise their personal beliefs
and views in order to stay in step with official policies and
perceptions of events, The essay includes a number of vig-
nettes concerning State Depaitment officials whom 1 knew
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in Vietnam while serving with the CIA. It also includes
reflection on the compromises which I made while in gov-
ernment service, [t additionally includes a discussion of
the final days of U.S. involvement in Vietnam, This dis-
cussion has already been made a part of the public record
in this case through my affidavit of March 30, 1978, my
deposition, and my testimony in open court. This essay
does not contain any classified information. The essay does,
however, fall within the terms of the Court’s Order of Au-
gust 2, 1978 because jt contains “information which relates
to the Central Intelligence Agency [and] its activities. . .
which [I] gained during the course of or as a result of [my]
employment with the Central Intelligence Agency.” Id, 94).

5. On September 10, 1978 I completed work on a short
story to the point where 1 am ready to submit a draft to
publishers for consideration. (I had been working simul-
taneously on both this short story and the essay described
above). This story is a fictional work, set in Saigon, con-
cerning a romantic relationship between a CIA officer and

- a French woman, The story is based on observations which
I made while serving with the CIA in Vietnam. This short
story does not contain any classified information, How-
ever, this story falls within the terms of the Court’s Order
of August 2, 1978 because it containg information ““which !
relates to the Central Intelligence Agency, its activities [and] |
intelligence activities generally . . . which []] gained during
the course of or as a result of [my] employment with the

. Central Intelligenice Agency.” /4., u4.

6. Because the Court’s Order of August 2, 1978 prohi-
bits me from submitting either the essay or the short story
described abave to the publishers who have expressed in-
terest in accepting my work without first submitting these
writings to the CiA for review, the Court’s Order imposes
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a real and present burden on my First Amendment right ‘
to publish and my Fifth Amendment right to practice my
chosen profession.

7. If either of the two articles described above contained
classified information or if I plan to write any other manu-
scripts which contain classified information, I would of course
submit such material to the CIA so that the Agency could
* determine whether it would be possible to declassify such
matters. Indeed, I am aware that if I publish information
which damages the national defense or foreign relations, 1
could be subject to criminal prosecution.

I declare this eleventh day of September, 1978, under
penalty of perjury that the foregoing statements are true
and correct.

/s/ Frank Snepp
Frank W. Snepp, I
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APPENDIX G
CENTRAL INTELLIGENCE AGENCY
Washington, D.C. 20505

14 JAN 1974

Honorable Roy L. Ash, Director
Office of Management and Budget
Washington, D.C. 20503

Dear Mr. Ash:

This submits proposed legislation in accordance with Of-
fice of Management and Budget Circular No. A-19, revised.

‘Enclosed are six copies of a draft bill, “To amend the Na-

tional Security Act of 1947, as amended.” Also enclosed
are copies of a sectional analysis, a comparison with existing
law, cost analysis, and drafts of the letters of transmittal to
the President of the Senate and the Speaker of the House
of Representatives.

The proposed legislation amends Section 102 of the Na- |
tional Security Act of 1947 by adding a new subsection (g)
defining “information relating to intelligence sources and
methods™ as a separate category of classified information
to be accorded statutory recognition and protection simij-
lar to that provided “Restricted Data” under the Atomic
Energy Act. The proposed law grants the Director of Cen-
tral Intelligence the authority to issue rules and regulations
limiting the dissemination of information related to intel-
ligence sources and methods of collection and provides for
a criminal penalty for the disclosure of such information
to unauthorized persons and for injunctive relief, '

The continued effectiveness of the United States foreign
intelligence collection effort is dependent upon the adequate
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protection of the intelligence sources and methods involved.
In recognition of this, Congress, under Section 102(d)(3)

of the National Security Act of 1947, made the Director
of Central Intelligence responsible for the protection of in-
telligence sources and methods from unauthorized disclosure.,
Unfortunately, there is no statutory authority to 1mplement
this responsibility. In recent tifnes, serious damage to our
foreign intelligence effort has resulted from unauthorized
disclosures of information related to intelligence sources and
methods. The circumstances of these dlsclosures precluded
punitive criminal action.

In most cases, existing law is ineffective in preventing
disclosures of information relating to intelligence sources
and methods. Except in cases involving communications
intelligence, no criminal action lies against persons disclos-
ing classified information without authorization unless it is
furnished to a representative of a foreign power or the dis-
closure is made with intent to harm the United States or aid
a foreign power. It also requires the revelation in open court
of confirming or additional information of such a nature that
the potential damage to the national security precludes pro-
secution. Furthermore, prevention of disclosure in order to
avoid serious damage to the intelligence collection effort bet-
ter serves the national interest than punishment after dis-
closure; however, there is no existing statutory authority for
injunctive relief. b

The greatest risks of disclosure come from persons who
are entrusted with information relating to intelligence sources
and methods through a privity of relationship with the U.S.
Government. When such persons, without authorization, dis-

close information to representatives of the public media, it re-

- ceives wide publication, and, of course, is revealed to the

forelgn nations which may be the sub;ect of or otherwise g
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involved in the intelligence activities, leading o their termi-
nation as well as political or diplomatic difficulties.

A fully effective security program might require legisla-
tion to encompass the willfyl disclosures of classified infor-
mation by all persons knowing or having reason to know of
its sensitivity, However, in order to limijt the free circula-
tion of information in our American society only to the de-
gree essential to the conduct of a national foreign intelligence
effort, this legislation proposes that prosectuion be provided
only for persons who have authorized possession of such in-
formation or acquire it through a privity of relationship to
the Government. Other persons collaterally involved in any
offense would not be subject to prosectuion. Further, dis-
closures to Congress upon lawful demand would be expressly
excluded from the provisions of the proposed law,

In order to provide adequate safeguards to an accused,
while at the same time preventing damaging disclosures dur-
ing the course of prosecution, subsection (g)(5) provides for
an in camera determination by the court of the reasonable-
ness of the designation for limited distribution of the infor-
mation upon which prosecution is brought.

Finally, in order to prevent disclosures, subsection (g2)(6)
provides statutory authority for the enjoinder of threatened
acts in violation of the subsection upon a showing by the
Director of Central Intelligence that any person is about to
commit a violation of the subsection or any rule and regula-
tion issued thereunder.
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Your advice is requested as to whether there is any objec-
tion to the submission of the proposed legislation to the
Congress from the standpoint of the Administration’s pro-
gram., ‘

Sincerely,

W. E. Colby
Director

Enclosures

| cc: Chairman and Members of PFIAB

Chairman and Members of NSCIC
Members of USIB
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