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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

UNITED STATES OF AMERICA,

Plaintiff, No. 1:20-cr-183
Vs. Hon. Robert J. Jonker
Chief United States District Judge
ADAM DEAN FOX,
BARRY GORDON CROFT, JR.,
DANIEL JOSEPH HARRIS,

KALEB JAMES FRANKS, and
BRANDON MICHAEL-RAY CASERTA,

Defendants.
/

GOVERNMENT’S MOTION IN LIMINE TO ADMIT
OTHER ACTS EVIDENCE UNDER RULE 404(b)

The defendants have signaled their intent to claim they were entrapped,
among other defenses. The government intends to offer “other acts” evidence under

Rule 404(b) to establish their criminal predisposition.

FACTS
1. Between June and October 2020, the defendants conspired to kidnap
the Governor of Michigan. (R. 172: Superseding Indictment, PagelD.961.) The
conspirators planned to invade the Governor’s vacation home to abduct her, and use
firearms (some illegally possessed) to overpower her protection detail. (Id., 9 9-17,
PagelD.964-65.) Defendants Fox, Croft and Harris also conspired to use explosive

devices as part of the plot. (Id., PagelD.967.) Defendant Harris possessed a short-



Case 1:20-cr-00183-RJJ ECF No. 370, PagelD.2441 Filed 12/17/21 Page 2 of 8

barreled AM-15? rifle prohibited by the National Firearms Act, with which he
trained to carry out the assault. (R. 172: Superseding Indictment, PagelD.970.)

2. The defendants have indicated they will pursue a defense of
entrapment. (See, e.g., R. 338: Mot. Hr'g Tr., PagelD.2045.)

3. Several of the defendants engaged in uncharged misconduct before and
during the conspiracy that is relevant to show they were predisposed to commit
those offenses. For example:

a. On multiple occasions in 1994, Croft conspired with other
criminals to steal cars, and to burglarize an apartment complex in Newark,
Delaware. (Newcastle County Dept. of Public Safety, Criminal Complaint Nos. 32-
94-129191, 131683, 136255.) In police interviews, he initially claimed he was just
driving the other suspects. He was charged with Conspiracy, Second and Third
Degree; and charged and convicted of Burglary, Third Degree, in Newcastle County
Superior Court.

b. In April 1997, Croft was arrested after a drive-by shooting in
Newark, Delaware. Croft fired a handgun at a victim from the open window of his
car and fled the scene. (Newcastle County Dept. of Public Safety, Criminal
Complaint No. 32-97-041008.) In a police interview, he initially claimed he only had
a pellet gun. He later pled guilty to possessing a firearm during the commission of a

felony in Newcastle County Superior Court.

" An “Anderson Manufacturing” version of the ubiquitous AR-15 style, .223 caliber
semiautomatic assault rifle.
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c. In June 2013, Franks broke into a residence and stole money
and a checkbook. He lied to police by saying that he did not commit the crime, until
confronted with fingerprint evidence proving he had been inside the home. (South
Lyon Police Department, CR No. 130002352-001.) He was convicted of Home
Invasion, Second Degree (with a 2nd offense enhancement) and sentenced to 365
days in jail.

d. On August 14, 2020, Harris sawed the barrel off his 12-gauge
pump-action shotgun, making it a prohibited weapon under the National Firearms
Act (26 U.S.C. § 5845(a)(1)). Possession of such a weapon is a 10-year felony. (26
U.S.C. § 5861(c),(d)). He texted pictures of the process to other members of the
conspiracy. (Attachment 1.)

e. In September 2020, Franks and Harris conspired to
manufacture unregistered “ghost guns” and sell them to a felon with whom Franks
had been incarcerated. In a recorded discussion, Franks and Harris planned to
charge the buyer three times the actual value of the guns (two Glock semiautomatic
pistols and an AR-15 style assault rifle) because they knew he could not legally
purchase them from a firearms dealer. (Attachment 2.) It is a 10-year felony to

knowingly transfer a firearm to a convicted felon. (18 U.S.C. § 922(d)).

LAW AND ARGUMENT
“The Supreme Court has recognized two elements to a valid entrapment

defense: government inducement of the crime, and a lack of predisposition on the
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part of the defendant to engage in the criminal conduct.” United States v. Harris, 9
F.3d 493, 497 (6th Cir. 1993), citing Mathews v. United States, 485 U.S. 58, 63
(1988). Predisposition “focuses upon whether the defendant was an ‘unwary
innocent’ or instead, an ‘unwary criminal’ who readily availed himself of the

opportunity to perpetuate the crime.” Id.

Evidence of other crimes, wrongs or acts is not admissible to prove a person’
character in order to show that on a particular occasion the person acted in
accordance with the character. Fed. R. Evid. 404(b)(1).2 Such evidence may be
admissible for other purposes; such as proving motive, opportunity, intent,
preparation, plan, knowledge, identity, absence of mistake or lack of accident. Fed.
R. Evid. 404(b)(2). This rule “is actually a rule of inclusion rather than exclusion,

since only one use is forbidden and several permissible uses of such evidence are

1dentified.” United States v. Daniels, 948 F.2d 1033, 1035 (6th Cir. 1991).

The list of proper purposes for 404(b) evidence is not exclusive. United States
v. Mandoka, 869 F.3d 448, 459 (6th Cir. 2017). For instance, the government may
use evidence of other crimes to establish predisposition on the part of a defendant
who relies on the defense of entrapment, provided the other crimes are similar in
nature to those charged. United States v. Blankenship, 775 F.2d 735 (6th Cir. 1985)
(countering an entrapment defense with evidence of other crimes and wrongs in

order to show criminal predisposition “is a permissible use of such evidence not

2 Evidence that is intrinsic to the crimes charged does not implicate Rule 404(b).
United States v. Monea, No. 96-3443, 1997 U.S. App. LEXIS 31853, at *6 (6th Cir.
Nov. 7, 1997); United States v. Manning, 79 F.3d 212, 218 (1st Cir. 1996).

4
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explicitly referred to in Rule 404(b), but generally recognized”); United States v.
Franco, 484 F.3d 347, 352 (6th Cir. 2007) (“When entrapment is raised as a defense,
the criminal defendant makes his own character an essential trial issue.”)

The Sixth Circuit “has rejected a narrow interpretation of the similarity
required for a prior conviction to support predisposition for entrapment.” United
States v. Wilson, 653 F. App’x 433, 438-39 (6th Cir. 2016). While predisposition
evidence must be based on conduct near enough in kind to support an inference that
the defendant’s purpose included offenses of the sort charged, “it is not necessary
that the past conduct be precisely the same as that for which the defendant is being
prosecuted.” United States v. Al-Cholan, 610 F.3d 945, 951 (6th Cir. 2010).

The admissibility of 404(b) evidence does not turn on whether the defendant
was charged with, or convicted of, a crime. United States v. Hunter, 672 F.2d 815,
817 (10th Cir. 1982). The acts underlying a conviction may be admissible to show
intent even where the resulting conviction has been expunged. United States v.
Kelley, 981 F.2d 1464, 1472-73 (5th Cir. 1993). Juvenile adjudications may likewise
be admitted. Bronzino v. Clinton Twp. Police Sergeant Dunn, 558 F. App'x 613, 614
(6th Cir. 2014); United States v. Bailey, 840 F.3d 99, 126 (3d Cir. 2016). “Other acts”
admitted under the Rule may be either prior, during, or after the charged offenses.
United States v. Perry, 438 F.3d 642, 653 (6th Cir. 2006), citing United States v.
Pollard, 778 F.2d 1177, 1179-80 (6th Cir. 1985); United States v. Bundy, 1990 U.S.

App. LEXIS 17772, at *17 (6th Cir. Oct. 5, 1990).
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The government intends to introduce various acts intrinsic to the kidnapping
conspiracy to show the defendants’ predisposition. (e.g., Brandon Caserta’s
exhortation to kill police officers encountered during a “recon.” R. 339: Order,
PagelD.2107, fn. 3.) These do not implicate Rule 404(b). United States v. Monea, No.
96-3443, 1997 U.S. App. LEXIS 31853, at *6 (6th Cir. Nov. 7, 1997). The extrinsic
“other acts” are admissible under Rule 404(b) to show predisposition, and for other
purposes enumerated in the Rule, as identified below.

Barry Croft was no unwary innocent; but rather a repeat offender with a
history of blame shifting. Two of his prior bad acts are particularly relevant to show
predisposition in this case: His history of car thefts and burglary shows Croft would
have no compunctions about entering the private property of another to commit a
felony. His felony firearms conviction shows a similar predisposition to commit
serious crimes. Moreover, the unprovoked discharge of a firearm at an unarmed
victim refutes any suggestion that he possessed firearms for “defensive” or “Second
Amendment demonstration” purposes.

Like Croft, Franks also has a substantial criminal record. While his narcotics
trafficking convictions are of minimal relevance in this case, his home invasion
charge bears directly on an entrapment defense. Based on prior motions and
arguments, Franks is expected to claim his incriminating oral statements were just
“big talk,” which he was persuaded to utter by an informant. (R. 39: Prelim. Hr'g.
Tr., Vol. I, PagelD.127.) But Franks showed his readiness to invade another’s

home—of his own accord—long before his involvement in this offense.
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Franks and Harris also demonstrated their predisposition to commit serious
crimes in their “ghost gun” plot. As Attachment 2 demonstrates, both defendants
made and prepared to deliver untraceable high-capacity semiautomatic firearms to
a dangerous felon for profit. This was more than just talk — they bought the parts,
completed the guns, and negotiated the sale. They also covertly drove to the buyer’s
residence to reconnoiter approach and escape routes, just as Franks and others did
with the Governor’s home the night of September 12, 2020. This modus operand:
evidence shows Franks’ participation in the nighttime surveillance was purposeful
and criminal. It also corroborates other expected testimony that Harris was left
behind on September 12, 2020 by happenstance, and not because he opposed
reconnoitering her house.

Finally, Harris may claim he was unaware that his prohibited AM-15 rifle
had an illegally short barrel. He has not yet been charged with possessing the short-
barreled shotgun pictured in Attachment 1, because the shotgun was made,
possessed, and seized in the Eastern District of Michigan. That he purposely sawed
off a different gun barrel shows not only predisposition and intent, but also

knowledge and absence of mistake as to the illegal characteristics of his AM-15 rifle.
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WHEREFORE, the government moves for a preliminary ruling that the other

bad acts identified in this motion are admissible to demonstrate predisposition.

Dated: December 17, 2021

Respectfully submitted,

ANDREW BYERLY BIRGE
United States Attorney

/s/ Nils R. Kessler
NILS R. KESSLER
Assistant United States Attorney
P.O. Box 208
Grand Rapids, MI 49501-0208
(616) 456-2404
nils.kessler@usdoj.gov
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DE 12345 12345-BR 2020 09 19T08 34 06 ATTACHMENT 2
[11:56]

Harris: This better be a good spot

Franks: Well, so, I met with the guy. Went over price. Said he’s

gonna be collecting the money. Uh, said it might take him a
week; might take him two.

Harris: Let’s head left.

Franks: Yup. Um, and then I, said, I offered, or I brought the, me
taking his car, to, you know. Taking it to the carwash,
dropping some shit in there, dropping it off in a random
parking lot, telling him where it’s at. Uh, he was like,
“Well, so like I haven’t seen you in a while and you
randomly just hit me up.” He’s like, “I don’t want to do
that.” So, OK, I kind of see where you’re coming from with
that. Um, he was like, “It’1ll just be me and you, here, at
my place.” What do you guys think?

Dan: What’s your history with him?

Franks: Uh, I did about a year with him, locked in a cell with him.
Dan: And you hit him up? Or he hit you up?

Franks: No, I hit him up.

Dan: And this is over a rifle? Or what?

Franks: Rifle, two pistols.

Dan: OK. And you been to his house?

Franks: Yeah, I’ve been to his house a couple times. I haven’t said

anything over the phone other than, “Hey, do you wanna meet
up.” And then I meet up with him, that’s what we talked
about, everything.

Dan: OK.

Franks: When I went into his house, I asked to use his bathroom,
looked around, there’s nobody hiding in his, in his fucking
house. Checked all his rooms.

Dan: How long ago did he buy the house?

Franks: Uh, he rents. It’s like, a townhouse. We’re just gonna keep
going straight for another 4, 5 miles.

Dan: Is it a, second story? Single story?
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Franks: Yeah, it’s got a second story, no basement. Walk in the
front door, he’s got a sliding glass back door. Um, leads
to, what I think is like a business? Or a school? It’s a
dead end, in the back. Um. The only weird thing is, is
there is the Sheriff’s Department, right next to his house.

Dan: Oh. Well if you don’t go as loud.

Franks: Yeah. So, I don’t think any resistance from him at all. I
mean, he just, he sells a bunch of weed. Some buddies of
his just got killed, so, I brought it up mostly because of
that. I was like, somebody who probably wants to buy some

guns.

Dan: Right.

Franks: For three times the price that we paid for ‘em.
(Laughter)

Harris: He don’t know.

Garbin: Well, dude, that’s how like, this market works, is, they

know what it costs at the gun store. But they can’t just go
to a gun store and get ‘em, right?

Franks: Yeah.

Garbin: So they have to pay whatever market value is.

Dan: Street value.

Franks: That’s what he said, too.

Garbin: No, 1t’s not street value, because the street is still a
market.

Harris: Well,

Garbin: Just a darker market.

Dan: Yes.

Franks: And I, I really, ‘cause he was like, “Man, that’s kind of

expensive, for a pistol.” And I was like, “Well, it doesn’t
exist.” I was like “This, this is a piece of plastic.
Nobody knows that it exists.”

Garbin: If you’ve gotta use it, you throw it away after.
Franks: Yeah.
Garbin: You talk to him about nine or forty?!

INine millimeter or .40 caliber.
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Franks: Yeah, he said nine’s fine.

Garbin: So you’ll have to get the two barrels. That’s, I can have
the eighties? done this week.

Franks: OK

Garbin: Those are easy peasy. [UI]

Franks: So, so the only resistance I see is, for whatever reason,
if, somebody else is listening to what’s going on. With law
enforcement.

Dan: Yeah.

Franks: That’s the only thing I can think of. But, uh, guy doesn’t

sell, like, hard drugs, he, he deals weed. So, I don’t
think he’s like, he’s not selling fucking heroin or crack
or anything. [16:04]

[17:40]

Harris: I was gonna say, 1f he wants to meet at the parking lot, we
can definitely do it at the DHS, uh, parking garage right
here, ‘cause I know where all the cameras are. And, so, I
know exactly where they’re angled and everything, and trust
me, there are more blind spots than you’d think.

Franks: So that was another thing he mentioned. He said, “Parking
lots would not be ideal.” He’s like “I don’t want to be
driving around with multiple felonies.”

Garbin: Definitely sounds like he just wants protection.

Franks: Oh, that’s what he’s been, he’s like “I'm not carrying this
thing out. It’s just gonna stay in my room, or if I need
to, like, I'm going to a place that’s hot,” he’s like, “I
might carry it there, but,” he’s like, “For the most part,
it’s just gonna be in my house.”

Dan: Alright.

2 An “eighty” refers to an “eighty percent kit,” an item designed to skirt ATF
licensing and registration requirements. ATF has ruled the lower receiver of
a gun is a "firearm" for regulatory purposes if the fire control cavity has
been more than 80% routed. (ATF Firearms Technology Branch Technical Bulletin
14-01, Nov. 1, 2013.) Various companies market partially routed lower
receivers that can be completed by the purchaser with minimal experience and
household tools. Unlike completed firearms, these items do not bear serial
numbers. They are sometimes referred to in popular parlance as "ghost guns."
See, Glenn Thrush, ‘Ghost Guns’: Firearm Kits Bought Online Fuel Epidemic of
Violence, New York Times (Nov. 15, 2021),
https://plus.lexis.com/api/permalink/ab2dfda8-8ce3-4da0-882c-
af9802d3157a/?context=1530671
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Franks:

But he’s got two buddies, who I’'ve never met. They don’t
know my name, they don’t know who I am. But one’s buying
the rifle, the other one’s buying the other pistol. [19:38]

DE_12345 12345-BR 2020 09 19T08 54 06.wav

1:20

Dan:

Franks:

Harris:

Dan:

Garbin:

Franks:

Harris:

Dan:

Franks:

Whatcha thinking? And what’s that building back here? Is
that part of the Sheriff’s Office?

Uh, I honestly have no idea. I think it’s Jjust a business.
Thoughts?

Pause for thoughts... Um, I mean, we could sit right here,
and be backed in. And then, if shit goes south, or, like,
we notice anything, I mean, we could, like, we could
honestly probably just sit in this roundabout, facing down,
so if, like, we see anybody coming, we could like, text
you, like, get out.

I would sit across the street and have Ty lay down in the
bed of the truck, with his fucking can. And I just hit this
button right here, and the tailgate should go down.

OK.

So what I was thinking was, two spotters. One back here,
one up front, so you can see if cars or, fucking MRAPs, are
coming from either direction,

(Laughter)
Fucking MRAP’s coming, I’'m gonna go, like, “drive.”

Hey guys, there’s a panhandler down there, looks pretty
shady.

And then somebody back here, so that if, if up front,
somebody sees, you know, a fucking SUV with guys on each
side, you text or call me. Or we can get fucking burner
phones. And I bolt out the back door into a car. Or,
fucking off into the neighborhood.
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