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INTRODUCTION

This case does not merit the Court’s review. Petitioner is former
Corporation Commissioner Robert Burns, who wanted to compel
compliance with subpoenas he issued nearly five years ago to Arizona
Public Service Company and Pinnacle West Capital Corporation
(collectively, “the Companies”). He issued the subpoenas in APS’s 2016 rate
case, which the Commission decided in August 2017.

In a 4-1 vote, the Arizona Corporation Commission declined to enforce
the subpoenas. This defeat prompted Burns to sue the Companies, the
Commission, and his fellow commissioners, seeking a declaratory judgment
that he had a right to override the Commission’s decision and obtain
discovery into bias he alleged of his fellow commissioners. In a narrow and
unanimous decision, the Court of Appeals held that the Commission’s vote
prevailed. Burns v. Arizona Pub. Serv. Co., 250 Ariz. 607 (App. 2021)
(“Opinion § _").

The Opinion is unlikely to impact future cases and there is nothing at
stake in this case. The passage of time has mooted the case entirely. As for

the merits, the Petition’s contention that it presents issues of “first
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impression” reflects the longshot arguments advanced by Burns, not a need
for this Court’s intervention.

The Constitution vests the Commission, as a body, with authority to
manage Commission proceedings, including the authority to pass rules
governing the enforcement of subpoenas in Commission rate proceedings.
The Commission’s performance of that role is in harmony with Article 15,
Section 4, which gives authority to investigate public service corporations to
the “Commission, and the several members thereof.” The Opinion does not
“ignore” the Constitution. It reflects a straightforward application of
Commission rules to Commission proceedings, entirely consistent with over
100 years of precedent.

This Court should deny the Petition.

RELEVANT FACTS®
I. APS files a rate case in 2016.

APS is a public service corporation; Pinnacle West is its parent

company. The Arizona Constitution assigns the Commission the

" Selected record items cited are included in the Appendix attached to
the end of this brief, cited by page numbers (e.g., APP001).
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responsibility to set rates that public service corporations may charge. Ariz.
Const. art. 15, § 3. APS filed an application for new rates on June 1, 2016.

In a rate case, Commission Staff and intervenors review the utility’s
financial and related information, and may request additional information,
including by subpoena. See, e.g., A.A.C. R14-3-109(O). Following an
evidentiary hearing before an ALJ and the Commission, the five-member
Commission issues its final decision. Any dissatisfied party (or the attorney
general) may seek judicial review of the Commission’s decision. A.R.S.
§§ 40-254.01(A).

II. Commissioner Burns issues subpoenas and a motion to compel
compliance, which the Commission rejects 4-1.

In August 2016, Burns issued subpoenas to APS, Pinnacle West, and
then-CEO Donald Brandt in the rate case. Burns sought information about
political, charitable, and other expenditures made between 2011 and 2016.
The subpoenas also ordered Brandt to appear for testimony. See IR-58 at
99 51-64 [APP063-66]. The Companies objected to the subpoenas in part.
IR-78 at 6-7 [APP083-84]; IR-77 at 2 [APP074].

In June 2017, Burns filed a motion to compel with the Commission. IR-

78 at 13 [APP090]. He also moved to suspend the rate case, contending he
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should be allowed to investigate his fellow commissioners for bias, and
asked the Commission to compel APS witnesses to appear for testimony. IR-
78 at 12-14 [APP089-91]. None of the more than three dozen intervenors
joined his motions.

The Commission voted 4-1 (Burns dissenting) to deny the motions.
Among other things, the Commission concluded that the subpoenas sought
information “irrelevant to the rate case.” IR-78 at 18-19, 26-27 [APP095-96,
APP103-04].

III. As Commissioner Burns presses his claims in court, the rate case
concludes in a 29-party settlement approved by the Commission.

Following the Commission’s order, Burns sought a judgment from the
superior court declaring that he could enforce his subpoenas without
Commission oversight, and that other commissioners could not “stop or
limit” his subpoenas. IR-58 at 9 132, 204-205 [APP067, APP068-70]. In
addition, he filed a special action in this Court, asking it to suspend the rate
case. This Court declined jurisdiction. See Order, Burns v. Ariz. Corp.
Comm’n, No. CV-17-0249-SA (Oct. 17, 2017).

Meanwhile, the rate case concluded. A super-majority of parties

reached a settlement agreement. IR-92 at 7 [APP107]. After multiple
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hearings (including an evidentiary hearing on the settlement), the
Commission approved the settlement 4-1, with Burns dissenting again. IR-
104 at 3 [APP042]. One party appealed regarding unrelated aspects of the
Commission’s decision; the Court of Appeals affirmed. Woodward v. Ariz.
Corp. Comm'n, No. 1 CA-CC 17-0003, 2018 WL 6498615 (App. Dec. 11, 2018).
IV. The superior court dismisses the lawsuit. While on appeal, all

involved commissioners leave the Commission and a new APS rate
case proceeds.

In February and December 2018, the superior court dismissed Burns’s
tirst and second amended complaints. IR-104 [APP040]; IR-150 [APP054].
While his appeal was pending, Burns’s term expired in January 2021. By
that time, every commissioner who voted on his subpoenas had also left the
Commission.

Meanwhile, the Commission’s work continued. In October 2019, APS
filed a new rate case. That case awaits a decision from a new slate of
commissioners. See Commission Docket E-01345A-19-0236.

V. The Court of Appeals affirms in a unanimous opinion.

The Court of Appeals affirmed, reasoning that “although individual
commissioners have the power to issue subpoenas, that power is not without

limits when exercised as part of commission proceedings and is instead

10
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subject to review and oversight by the Commission as a whole.” Opinion
9 21. The court concluded that it could not grant relief without “overturning
the Commission’s vote and directly interfering in Commission operations.”
Id. § 23. This holding, however, applied only to the specific situation
presented: subpoenas “issued during the course of a contested rate-making
proceeding.” Id. § 22. The Court also concluded that unlike interested
parties, a dissenting commissioner could not challenge a decision of the
Commission in court. Id. 9 24-26.

The Court also affirmed that Burns could not go to court to litigate the
due process rights of parties before the Commission when those parties
themselves had not sought judicial review. Id.  30.

Finally, the Court held that the superior court did not err when it
dismissed his case without issuing declarations on various legal issues
where it had sided with Burns before dismissing his case. Id. § 34.

The Petition followed.

11
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REASONS TO DENY REVIEW

L. The Court of Appeals decision is a narrow resolution with limited
application to future cases.

Burns contends that his case presents a range of important questions
of “first impression.” But that is the result of Burns’s highly unusual efforts,
as a dissenting member of a multi-member body, to challenge in court the
majority’s decision, and to demand that he have the power to investigate his
colleagues for alleged bias when no party pursued any such challenge or
raised any such objection. That no other commissioner in Arizona’s history
has thought to tread such a path underscores the absence of any ongoing
importance.

The Opinion below narrowly addresses the unique circumstances
before it: when a single commissioner issues a subpoena in a contested rate
case, the Commission’s decision to decline to compel compliance, in full
accord with its rules governing subpoenas, is controlling. A dissenting
commissioner cannot disregard the Commission’s rules, override the

Commission’s decision, and enforce the subpoena by himself. Opinion

€9 22-23.

12
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There is no reason to think the issue decided here will recur anytime
soon. If a subpoena were to issue in a future rate case, it is speculative
whether the utility would object, whether the Commission would refuse to
enforce it, and even more speculative whether the issuing commissioner
would seek to override the Commission’s determination or seek to
investigate fellow commissioners for alleged bias.

Moreover, if and when there is ever a dispute over a commissioner’s
subpoena, any aggrieved party can appeal the Commission’s decision. See
AR.S. §40-254(A) (“[A]ny party in interest, or the attorney general on behalf
of the state” may seek judicial review); A.R.S. § 40-254.01(A) (same for orders
“relating to rate making or rate design”). This Court’s intervention is not
needed to address the Opinion’s narrow holding arising from circumstances
unlikely to recur.

II. A decision from this Court will not impact any current party or
proceeding.

Relatedly, although the Court of Appeals opted to issue a decision
despite mootness, Opinion § 14, the lack of an existing controversy is an

additional reason why this Court should decline further review.

13
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At this point, history has overtaken the facts prompting the lawsuit.
The case in which Burns issued his subpoena is over. He is now former-
Commissioner Burns. He has no official capacity, no power to issue or
enforce a subpoena, and no power to carry out his desired investigations,
regardless of the outcome here. Pushing this case further into the
hypothetical, the other commissioners Burns wanted to investigate are also
now former commissioners.

Consequently, a decision from this Court would have no effect at all
on the parties to this case. There is not “a present existing controversy which
permits the court to adjudicate any present rights.” Moore v. Bolin, 70 Ariz.
354, 358 (1950) (affirming dismissal of constitutional claims); see also Ariz.
State Bd. of Dirs. for Junior Colls. v. Phoenix Union High Sch. Dist., 102 Ariz. 69,
73 (1967) (a court should grant declaratory relief “only when there is [a]
justiciable issue between parties”). Any opinion from this Court would be
purely advisory answers to hypothetical questions.

If the Court sees a need to address the meaning and scope of Article
15, Section 4, the Court should wait for a case where parties have an interest

at stake beyond curiosity.

14
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III. The Opinion is correct.

Lacking substantial arguments for discretionary jurisdiction, the bulk
of the Petition focuses on the Opinion’s merits. The Petition’s criticism of
the Opinion is unwarranted.

A. The Opinion correctly held that the Commission, not a single

dissenting commissioner, has authority to decide if a subpoena
will be enforced in a rate case.

The Court of Appeals concluded that, although individual
commissioners may issue a subpoena, when that authority is “exercised as
part of commission proceedings” it is “subject to review and oversight by
the Commission as a whole.” Opinion § 21. When, as here, the Commission
“votes not to pursue an investigation started by one of its elected members,”
the court would not “overturn[] the Commission’s vote and directly
interfer[e] in Commission operations.” Opinion § 23.

This holding is correct and is a straightforward application of the
Constitution and rules governing Commission proceedings. The
Constitution empowers the Commission to oversee its own proceedings.
Most significantly, Article 15, Section 3 grants the Commission (not
individual commissioners) with “plenary” ratemaking authority, including

“authority to make rules, regulations and orders” necessary to “exercise its

15


https://1.next.westlaw.com/Document/N9B857F2070C011DAA16E8D4AC7636430/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=Ariz.+Const.+art+15+s3

Go to Previous View Go to Table of Contents - Brief

ratemaking powers.” Johnson Utils.,, LLC v. Ariz. Corp. Comm'n, 249 Ariz. 215,
221 9 22 (2020) (discussing the Commission’s exclusive and plenary
authority over ratemaking). In addition, under Article 15, Section 6, the
Commission has authority to establish the “rules and regulations to govern
proceedings” before it.

The legislature has also authorized the Commission, as a body, to
control its proceedings. See A.R.S. § 40-102(C) (stating that “[t]he act of a
majority of the commissioners . . . shall be the act of the commission” and
allowing the commission to delegate fact-finding to a single commissioner,
subject to being “approved and confirmed by the commission”); A.R.S. § 40-
424(A) (stating that non-compliance with a commission order is “contempt
of the commission” which can be “fined by the commission”). These
statutes, moreover, date back (with minimal revisions) to 1912, and so are
“entitled to much weight” as evidence of the framers’ intent that the
Commission govern its own proceedings. Laird v. Sims, 16 Ariz. 521, 528
(1915).  The legislature has never given similar powers to single
commissioners.

Using its constitutional authority, the Commission has established

procedural rules, including a provision allowing the Commission to

16
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“Iqluash [a] subpoena if it is unreasonable or oppressive.” A.A.C. R14-3-
109(0). The Commission’s rules also apply the Rules of Civil Procedure in
hearings, A.A.C. R14-3-101(A), including Rule 45. That rule allows the
tribunal overseeing the case to quash, limit, or compel compliance with a
subpoena. Ariz. R. Civ. P. 45(c)(6)(B), (e)(2). Ironically, Burns cited Rule 45
as one of the bases for his subpoenas when he issued them. See APP113.

Thus, the Commission simply applied its rules when it voted 4-1 to
decline to compel compliance with Burns’s subpoenas or his demands for
witness testimony. IR-78 at 26-27 [APP103-04]. Burns’s position —that he
may enforce his subpoenas without regard to the Commission’s contrary
decision—is inconsistent with these authorities and the Commission’s
constitutional prerogative to govern its own proceedings.

1.  The Petition’s Article 15, Section 4 argument is waived
and incorrect.

The Petition’s primary argument (at 9-10) is that the Opinion “ignores
the plain language” of Article 15, Section 4. That section provides, in
relevant part:

The corporation commission, and the several members thereof,

shall have power to . . . investigate . . . any corporation whose

stock shall be offered for sale to the public and of any public
service corporation][,] . . . and for the purpose of the commission,

17
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and of the several members thereof, shall have the power of a
court of general jurisdiction to enforce the attendance of
witnesses and the production of evidence by subpoena. . ..

Ariz. Const. art. 15, § 4.

As an initial matter, Burns waived this argument by never raising it in
his Opening Brief on appeal. See Webster v. Culbertson, 158 Ariz. 159, 163
(1988) (issue not raised in opening brief is waived).

In any event, Section 4 does not empower a single commissioner to
override the Commission. Rather, the power to issue and enforce subpoenas
is granted “for the purpose of the commission, and of the several members
thereof.” Ariz. Const. art. 15, § 4. When the Commission—i.e., a majority of
the “several members” —decides on a certain course of action in accordance
with the Commission’s rules, nothing in Section 4’s text authorizes a lone
dissenting commissioner to pursue contrary purposes.

The Petition’s textual argument fails to follow the rule that courts
“must not interpret terms in isolation, but rather in their overall context.”
BSI Holdings, LLC v. Ariz. Dep’t of Transp., 244 Ariz. 17, 21 § 19 (2018). The
“overall context” of the relevant constitutional provisions enacted with
Section 4 make clear that the Commission is empowered to control

Commission proceedings. Section 3 gives the Commission (not a single

18
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commissioner) “full power” over ratemaking, including authority to “make
reasonable rules, regulations, and orders.” Ariz. Const. art. 15, § 3. Section
6 authorizes the Commission (not a single commissioner) to adopt rules to
govern its proceedings. The Petition’s unrestrained view of the words “and
the several members thereof” does not make sense given the rest of Article
15 or the statutes enacted contemporaneously with the Constitution. See
supra at 16.

Burns’s interpretation would also impair the Commission’s
effectiveness. A single commissioner could derail the rate-setting process
and leave the Commission procedurally powerless to maintain control over
its own proceeding. Each individual commissioner could compel responses
to their own idiosyncratic discovery demands, including the investigation of
other commissioners as Burns sought, with no coordination, management,
or dispute resolution role left for the Commission acting as a body. The
framers did not intend such a destabilizing power to be held by one official
elected to serve on a five-member commission that otherwise runs by
majority rule.

Unsurprisingly, Burns cannot cite to a single case suggesting that the

framers intended to include such a poison pill. To the contrary, the cases

19


https://www.westlaw.com/Document/N9B857F2070C011DAA16E8D4AC7636430/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0

Go to Previous View Go to Table of Contents - Brief

cited in the Petition for a robust investigatory power merely affirm the
authority of the Commission, not its individual members. See Polaris Int’l
Metals Corp. v. Ariz. Corp. Comm’n, 133 Ariz. 500, 506 (1982) (addressing
subpoena issued by Commission and holding that “[a]n appropriately
empowered agency” can investigate) (emphasis added); Carrington v. Ariz.
Corp. Comm’n, 199 Ariz. 303, 305 § 8 (App. 2000) (same)); Pet. at 12 (citing
Carrington and Polaris).

2. The Petition’s other arguments fail.

The Petition raises several other criticisms of the Opinion’s main
holding. None of them justify this Court’s review.

First, the Petition faults the Opinion for relying on Article 15, Section
6 (authorizing Commission rulemaking) and A.A.C. § R14-3-109(O) (the
Commission’s rule regarding subpoenas in contested cases). Pet. at 10-11.
The Opinion cited the rule as evidence that “the Commission has
prescribed . .. that the Commission as a whole resolves objections to
subpoenas.” Opinion § 21.

The Opinion is correct. The framers saw no incompatibility between
Section 4 and the Commission’s authority under Sections 3 and 6 to develop

rules governing Commission proceedings, including rules governing the

20
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enforcement of subpoenas. As the Opinion explains, the subpoenas at issue
“were in fact issued during the course of a contested rate-making
proceeding” and were therefore subject to the Commission’s rules governing
those proceedings. Opinion § 22. Whether the rules governing a
commissioner’s subpoena would change “in a different context” is not
before this Court. Id.

The Petition also argues (at 10) that the Opinion erred in relying on
A.A.C. § R14-3-109(O) because that rule applies only to party subpoenas, not
commissioner-issued subpoenas. However, the rule’s text is not restricted
to party-generated subpoenas. It simply provides that subpoenas “may be
issued upon application in writing.” A.A.C. § R14-3-109(0O), and that “[t]he
Commission” may “[q]uash the subpoena” or provide other relief. A.A.C.
§ R14-3-109(O)(1)-(2). Burns followed that procedure here when he filed a
motion to compel with the Commission. His disagreement with the
resulting decision is not a reason to throw out the rulebook.

Second, the Petition criticizes (at 13) the Opinion for having “ignored
the rights bestowed on any elected official” to seek declaratory relief. But
the Opinion did not question Burns’s right to seek declaratory relief. It just

held that, on the merits, he was not entitled to receive any. This case does
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not present any review-worthy argument related to an elected official’s
rights to a declaratory judgment in general.

Third, the Petition contends (at 11-12) that the Opinion “undermines”
a commissioner’s duty to “protect consumers.” Burns’s individual policy
aims are not a reason to depart from the Constitution. Indeed, the primary
authority on which the Petition relies has been sharply criticized by this
Court for doing just that. Compare Pet. at 11-12 (citing Arizona Corporation
Commission v. Woods, 171 Ariz. 286 (1992), for proposition that “founders
expected the ACC to provide[] consumer protection against” corporate
overreach) with Johnson Utilities, 249 Ariz. at 226 99 49-50 (stating that
“Woods” analysis of the framers” intent is inaccurate” and overbroad).

In any case, Burns’s policy concerns are addressed by the robust rights
of appeal applicable to any Commission decision under A.R.S. §§ 40-254(A)
and 40-254.01(A). The Opinion does not disturb this longstanding
availability of judicial review.

B. The Opinion correctly held that Burns lacks standing to seek
disqualification of his fellow commissioners.

The Petition also challenges (at 14-15) the Opinion’s secondary holding

that Burns lacks standing to raise due process challenges to a Commission
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decision, such as a claim for disqualification for bias. See Opinion 9 27-30.
The Opinion reasoned that “Burns has not established that anyone other
than a party” could raise such a claim. Opinion 9 30.

The Opinion is correct, and the Petition does not directly contest the
point. Pet. at 15. Instead, the Petition asserts (at 14-15) that Burns had
“ample reason to be concerned” about the potential bias of other
commissioners and thus had “authority to investigate or raise the obvious
potential bias and disqualification issues for discussion.” But this just
reiterates the failed argument that a single commissioner should be able to
pursue an investigation regardless of the contrary vote of the Commission.

The Petition (at 14) raises the specter that Burns must be allowed to
investigate because otherwise a single commissioner could witness outright
bribery and have no recourse. This is a straw man. No one has contended
that a commissioner could not investigate any range of issues, or use his
place as an elected official to speak publicly or to urge an investigation by
law enforcement when appropriate. The Opinion’s holding here is only that,
in a contested rate case, the Commission may control which subpoenas are

enforced and which are not.
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Finally, the Opinion does not insulate due process violations from
judicial review. If any of the dozens of interested parties to the proceeding
believed their due process rights to an unbiased commissioner were
violated, they could have raised the issue, including in an appeal under § 40-
254 or § 40-254.01. No one did. The Opinion merely holds that Burns, as a
dissenting decisionmaker, cannot litigate these parties” due process rights
when the parties themselves have chosen not to raise any such claim.

CONCLUSION

The Court should deny the petition.

24



Go to Previous View Go to Table of Contents - Brief

RESPECTFULLY SUBMITTED this 14th day of July, 2021.

OSBORN MALEDON, P.A.

By /s/ Joseph N. Roth
Mary R. O’Grady
Joseph N. Roth
2929 North Central Avenue, Ste. 2100
Phoenix, Arizona 85012

JENNER & BLOCK LLP

Matthew E. Price (Pro Hac Vice)

1099 New York Avenue, NW, Suite 900
Washington, DC 20001-4412

Attorneys for Defendants/Appellees
Arizona Public Service Company,
Pinnacle West Capital Corporation, and
Donald Brandt
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UNDER ADVISEMENT RULING

The Court has considered the Joint Motion to Dismiss for Lack of Subject Matter
Jurisdiction and for Failure to State a Claim for Relief (“Commission Defendants' Motion™) filed
by Defendants Arizona Corporation Commission (the “Commission” or the “ACC”) and
Commissioners Tom Forese, Doug Little, Andy Tobin, and Boyd Dunn (the “Defendant
Commissioners”) (the Commission and the Defendant Commissioners collectively, the
"Commission Defendants"); the Response in Opposition to Joint Motion to Dismiss for Lack of
Subject Matter Jurisdiction and for Failure to State a Claim for Relief (“Response to Commission
Defendants' Motion”) filed by Commissioner Robert Burns (“Commissioner Burns”)
and attached as Exhibit 1 to the Notice of Errata Regarding Plaintiff's Response in Opposition to
Joint Motion to Dismiss for Lack of Subject Matter Jurisdiction and for Failure to State a Claim
for Relief; the Reply in Support of Joint Motion to Dismiss for Lack of Subject Matter
Jurisdiction and for Failure to State a Claim for Relief (“Commission Defendants' Reply”) filed
by the Commission Defendants; the Motion to Dismiss Amended Complaint (“Companies'
Motion”) filed by Defendants Arizona Public Service Company (“APS”), Pinnacle West Capital
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Corporation (‘“Pinnacle West”) and Donald Brandt (APS, Pinnacle West and Donald Brandt
collectively, the “Companies”) (the Companies and the Commission Defendants collectively, the
“Defendants”); the filing entitled “Notice of Errata - - Correct Exhibit 2 to Defendants Arizona
Public Service Company, Pinnacle West Capital Corporation and Donald Brandt's Motion to
Dismiss Amended Complaint” filed by the Companies; the Response to Defendants Arizona
Public Service Company, Pinnacle West Corporation and Donald Brandt's Motion to Dismiss
Amended Complaint (“Response to Companies' Motion”) filed by Commissioner Burns and
attached as Exhibit 1 to Notice of Errata Regarding Plaintiff's Response to Defendants Arizona
Public Service Company, Pinnacle West Corporation, and Donald Brandt's Motion to Dismiss
Amended Complaint; Defendants Arizona Public Service, Pinnacle West Capital Corporation
and Donald Brandt's Reply in Support of Their Motion to Dismiss Amended Complaint
(“Companies' Reply”); the authorities cited therein, and the arguments of counsel at the hearing
on December 19, 2017.

In his First Amended Complaint (“FAC”), Commissioner Burns alleges, inter alia, that
the Companies have used, and continue to use, funds to support particular candidates running for
seats on the ACC; that these funds were generated from “fees collected by APS from its Arizona
customers”; and that these funds were expended to secure the “goodwill” and ““allegiance” of
certain candidates in order to secure “favorable treatment of APS...in proceedings before the
ACC.” FAC at 91 30, 34, 43-44, 48-49, 54. He alleges that “the use of ratepayer-generated
funds...to fund political influence efforts” threatens to “create regulatory capture,” resulting in
an “increase” in “the cost of utility services to APS’s customers” as “undue corporate utility
influence” induces ACC members to “approv[e] unreasonable rate burdens for APS customers
and/or disregard[] the financial...interests of such consumers.” Id. at {1 50, 53.

Citing the importance of “open and detailed disclosures” of the “contributions” made by
the Companies in order to allow the ACC to determine “whether adjustments to APS rates” are
appropriate to “avoid[] improper or unreasonable rate burdens being placed on APS customers,”
Commissioner Burns alleges that he exercised his “constitutional and statutory authorit[y]” to
“issue two subpoenas” (the “Subpoenas”) to gather documentary and testimonial evidence from
the Companies. FAC at 1 51, 133, 134. He further alleges that “APS only partly complied with”
the Subpoenas, and that the Companies “have refused to comply with the remainder of the
Subpoenas.” Id. at § 138. He alleges that he filed a motion before the ACC to compel compliance
with the Subpoenas, asserting that other members of the ACC should recognize and uphold his
“independent authority to issue and enforce his investigatory subpoenas,” but that the Defendant
Commissioners “voted to deny” his motion, thereby “ostensibly den[ying] [him] any further right
to pursue or enforce his investigatory subpoenas.” Id. at {1 169, 171, 173, 175. He alleges that
the Defendant Commissioners, by their votes, thus “obstruct[ed]” his efforts to investigate “[t]he
means...by which [the Companies] have attempted or may attempt to...capture the allegiance of
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or influence the attitudes and actions of ACC Commissioners or of candidates for such
positions.” Id. at 1 125, 175.

Alleging that he “has an independent, individual right” as an elected member of the ACC
to “pursue investigation using a subpoena and depositions” without being “required to seek or
obtain the other Commissioners’ authorization,” and that the Commission Defendants’
“interference in his investigatory activities is both unauthorized and a violation of [his]
constitutional and statutory rights,” Commissioner Burns seeks a declaration that “he is fully
authorized and entitled to demand from” the Companies the documentary and testimonial
evidence he seeks without being “required to obtain consent, approval, or authority from any of
the other Commissioners” in order to do so. FAC at {4 179, 204-205.

The Companies and the Commission Defendants seek dismissal of the FAC. See
generally Commission Defendants' Motion; Companies' Motion.

As Commissioner Burns correctly notes, a defendant seeking dismissal at this stage of the
proceedings bears a “heavy” burden. Response to Commission Defendants' Motion at p. 2. Case
law is clear that, when considering a motion to dismiss a complaint for failure to state a claim,
the Court must accept as true the facts alleged therein, Coleman v. City of Mesa, 230 Ariz. 352,
356, 284 P.3d 863, 867 (2012), and may not dismiss the complaint unless there is “no legal
theory” under which the plaintiff could be entitled to relief. Mirchandani v. BMO Harris Bank,
N.A., 235 Ariz. 68, 70, 326 P.3d 335, 337 (App. 2014). See also Fidelity Sec. Life Ins. Co. v.
State, Dep’t of Ins., 191 Ariz. 222,224, 954 P.2d 580, 582 (1998) (“In reviewing a trial court’s
decision to dismiss a complaint for failure to state a claim, we assume as true the facts alleged in
the complaint and will not affirm the dismissal unless satisfied as a matter of law that [the]
plaintiffs would not be entitled to relief under any interpretation of the facts susceptible of
proof.”).

In support of their request that the FAC be dismissed, the Commission Defendants assert,
first, that “this Court lacks subject matter jurisdiction because the [ACC] entered a final order in
the rate case on August 15, 2017.” Commission Defendants' Motion at p. 2. “[I]t is too late to
grant any relief,” they contend, because the ACC has “made its final decision in the rate case”;

“the entry of a final order in the rate case” renders “all discovery matters and disputes...moot.”
Id. at pp. 5, 24.

The Commission Defendants’ assertion that they have mooted Commissioner Burns’s
claims by approving “the final order in the rate case,” Commission Defendants’ Motion at p. 5, is
contrary to the principle that, “[i]n general, a party cannot by its own voluntary conduct moot a
case and deprive a court of jurisdiction.” Workman v. Verde Wellness Ctr., Inc., 240 Ariz. 597,
603-04, 382 P.3d 812, 818-19 (App. 2016) (citation, internal quotations, and internal punctuation
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omitted). See also Tom Mulcaire Contracting, LLC v. City of Cottonwood, 227 Ariz. 533, 534,
537, 260 P.3d 1098, 1099, 1102 (App. 2011) (awarding fees to unsuccessful contractor who
brought mandamus action challenging bidding process, despite city’s attempt “intentionally to
moot the case” by terminating contract previously awarded to successful bidder). Moreover, the
order entered in the rate case cannot be considered “final” because, as Commissioner Burns
correctly notes, “a rate-setting decision may be re-opened and vacated or modified at any time.”
Response to Commission Defendants” Motion at p. 17. See also A.R.S. § 40-252 (“The
commission may at any time...rescind, alter or amend any order or decision made by it.”);
A.R.S. 8 40-368(B) (“The commission may revoke its approval at any time and fix other rates
and charges for the product or commodity or service...”); Simms v. Round Valley Light & Power
Co., 80 Ariz. 145, 147, 294 P.2d 378, 379 (1956) (after a hearing, commission “entered an order
requiring the company to reduce its rate” and then, “upon petition of the company,” held another
hearing after which it “changed the original order in some respects”).

In any event, the Commission’s decision in the rate case has not rendered this dispute
moot because, as Commissioner Burns correctly pointed out at Oral Argument on December
19", his claims are based on a dispute over the scope of the constitutional and statutory authority
enjoyed by individual ACC members. See FAC at | 81, 82, 179, 185. The constitutional and
statutory provisions on which Commissioner Burns bases his claims make no reference to the
existence of an open rate case. See Ariz. Const., Art. XV, § 4 (“Article XV, § 4”)"; A.R.S. § 40-
241(A)%. Indeed, A.R.S. § 40-241(A) expressly provides that the authority granted therein may
be exercised “at any time.” While the scope of the power conferred by Article XV, § 4 and
A.R.S. 8 40-241(A) may be the subject of dispute, it cannot be seriously contended that those
provisions are meaningless unless a rate case is open and pending before the ACC. The Court
therefore rejects the Commission Defendants’ assertion that the decision made by the
Commission last August has rendered Commissioner Burns’s claims moot.

! Article XV, § 4 of the Arizona Constitution provides, “The corporation commission, and the several
members thereof, shall have power to inspect and investigate the property, books, papers, business,
methods, and affairs of any corporation whose stock shall be offered for sale to the public and of any
public service corporation doing business within the state, and for the purpose of the commission,
and of the several members thereof, shall have the power of a court of general jurisdiction to enforce
the attendance of witnesses and the production of evidence by subpoena, attachment, and
punishment, which said power shall extend throughout the state. Said commission shall have power
to take testimony under commission or deposition either within or without the state.”

2 A.R.S. § 40-241(A) provides, “The commission, each commissioner and person employed by the
commission may, at any time, inspect the accounts, books, papers and documents of any public
service corporation, and any of such persons who are authorized to administer oaths may examine
under oath any officer, agent or employee of such corporation in relation to the business and affairs
of the corporation.”
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The Commission Defendants assert, next, that the FAC should be dismissed because
Commissioner Burns “lacks legal capacity to file this lawsuit,” arguing that “[n]o statute and no
constitutional provision confers capacity on him to do so.” Commission Defendants’ Motion at
p. 23. On the contrary, the declaratory relief authorized by A.R.S. 8§ 12-1831 et seg. has long
been recognized as “an appropriate vehicle for resolving controversies as to the legality of acts of
public officials,” Rivera v. City of Douglas, 132 Ariz. 117, 119, 644 P.2d 271, 273 (App. 1982),
including disputes over the proper scope of the Commission’s investigatory powers. See Polaris
Int’l Metals Corp. v. Ariz. Corp. Comm ’'n, 133 Ariz. 500, 506, 652 P.2d 1023, 1029 (1982). See
also Dobson v. State ex rel. Comm 'n on Appellate Court Appointments, 233 Ariz. 119, 121, 309
P.3d 1289, 1291 (2013) (action for declaratory as well as injunctive relief brought by four
members of the Commission on Appellate Court Appointments against Commission and State);
Bd. of Supervisors of Maricopa Cnty. v. Woodall, 120 Ariz. 379, 380-81, 586 P.2d 628, 629-30
(1978) (declaratory judgment action brought by three county supervisors against county attorney
and board of supervisors’ clerk); Romley v. Daughton, 225 Ariz. 521, 523-24, 241 P.3d 518, 520-
21 (App. 2010) (declaratory judgment action brought by county attorney against board of
supervisors and its five members; board counterclaimed for declaratory relief).

Like the Commission Defendants, the Companies, too, contend that Commissioner Burns
lacks authority to pursue his claims. In support of their contention, they argue, first, that A.R.S.
8 40-241(A) entitles Commissioner Burns to no relief as to Pinnacle West because that statute,
by its terms, applies only to “public service corporations,” and “Pinnacle West is not a ‘public
service corporation’.” Companies’ Motion at p. 23. As Commissioner Burns correctly argues,
however, publicly traded corporations fall within the scope of the investigatory authority
conferred by Article XV, § 4, and Pinnacle West is “publicly traded.” Response to Companies’
Motion at p. 17. See also Article XV, § 4 (authorizing inspections of the “property, books,
papers, business, methods, and affairs” not only of “any public service corporation doing
business within the state,” but of “any corporation whose stock shall be offered for sale to the
public”) (emphasis added). The fact that A.R.S. § 40-241(A), by its terms, applies only to “any
public service corporation” does not, therefore, dispose of Commissioner Burns’s claim for relief
as it relates to Pinnacle West.

The Companies go on to argue that, as a matter of law, Commissioner Burns lacks
authority to obtain the information he seeks because the Subpoenas “encroach” on powers that
are constitutionally entrusted to other branches of government. Companies’ Motion at p. 6. They
argue that the Legislature is entrusted with authority to “regulat[e] political expenditures” of the
sort that are the subject of the Subpoenas, and that the Subpoenas simultaneously usurp the
authority of “the Secretary of State, Attorney General and...Clean Elections Commission” to
“investigate alleged violations of the State’s campaign finance laws.” 1d.
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The Court is not persuaded. Different agencies and branches of government frequently
have overlapping authority and responsibilities that are not mutually exclusive. An act
committed in violation of state statute may, for example, expose the wrongful actor to
simultaneous proceedings initiated by multiple different government officers and agencies,
including criminal proceedings initiated by the Attorney General or County Attorney, tax
proceedings before the Department of Revenue (if the wrongful act was committed for financial
gain), and, if the actor is a licensed professional, license revocation proceedings before the
appropriate state agency. Likewise, an allegedly illegal act by a public official may
simultaneously subject that official to criminal prosecution by Executive Branch officials and
impeachment proceedings in the Legislature. The Court therefore rejects the Companies’
assertion that the Legislature’s authority under Ariz. Const. Art. VII, § 16 to enact statutes
requiring public disclosure of campaign contributions, and the authority of the Secretary of State,
Attorney General, and Clean Elections Commission to investigate campaign finance violations,
somehow strip the Commission or any of its members of the authority conferred on them by
Article XV, § 4 and A.R.S. § 40-241(A).

The Companies next assert that “[t]he Subpoenas violate the First Amendment,” and that
failing to dismiss the FAC would therefore infringe on “Pinnacle West’s First Amendment
rights.” Companies’ Motion at p. 15. Citing Citizens United® for the proposition that “[c]orpo-
rations..., like individuals,” enjoy a First Amendment right to “contribute to the discussion,
debate, and the dissemination of information and ideas,” the Companies assert that the FAC fails
to “plead[] facts that would overcome a First Amendment defense.” Id. at pp. 15, 19 (internal
quotations omitted). The Commission Defendants echo this argument, asserting that “[t]he
United States Constitution allows a corporation to contribute as much money as it wants in the
exercise of its First Amendment rights to free speech to advocate for or against a candidate for
office so long as it does not coordinate its efforts with that candidate.” Commission Defendants’
Motion at p. 21.

The Companies go on to assert that the Subpoenas represent “uniquely pernicious”
“[v]iewpoint discrimination” because they “are aimed at the Companies” based on “the
Companies’ alleged choice to support the candidates they preferred.” Companies’ Motion at p.
17. Stating that “APS has already produced much of [the] information” sought by the Subpoenas
“and will provide the rest - - if it is treated confidentially,” Companies’ Reply at p. 2 (emphasis
in original), the Companies assert that Commissioner Burns’s unwillingness to treat the
subpoenaed information as confidential makes it “clear” that his “true interest” is not in
obtaining the information that is the subject of the Subpoenas, but “in discouraging APS and
Pinnacle West from engaging in any political speech.” Companies’ Motion at p. 16.

* Citizens United v. Fed. Election Comm'n, 558 U.S. 310, 343, 130 S.Ct. 876, 900 (2010).
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At this stage of the proceedings, the Court cannot consider unpled factual assertions,
speculate about any party’s state of mind, or attempt to divine any party’s “true” motive. Cf.
Moretto v. Samaritan Health Syst., 190 Ariz. 343, 346, 947 P.2d 917, 920 (App. 1997) (motion
to dismiss “should be granted only when a plaintiff has pled facts that reveal a legal bar to
recovery”’; “unpled facts [that] establish a legal bar to recovery” cannot be asserted in a motion to
dismiss). On the contrary, the Court is limited to the facts as alleged in the FAC (which the Court
must accept as true) and reasonable inferences that can be drawn in the plaintiff’s favor from
those facts. Coleman, 230 Ariz. at 356, 284 P.3d at 867. The Court cannot, therefore, indulge the
Companies’ allegation that Commissioner Burns’s “true interest” is “in discouraging APS and
Pinnacle West from engaging in any political speech,” or otherwise find that this allegation

entitles the Companies to relief.

Moreover, although the Companies rely heavily on Citizens United, nothing in that case
suggests that the First Amendment offers blanket protection against the mandatory disclosure of
political spending. On the contrary, Citizens United expressly recognizes that, while “[t]he First
Amendment protects political speech,” “disclosure permits citizens and shareholders to react to
the speech of corporate entities in a proper way.” 558 U.S. at 371, 130 S.Ct. at 916. Such
“transparency,” the Citizens United court observed, “enables the electorate to make informed
decisions and give proper weight to different speakers and messages.” Id. Accord Doe v. Reed,
561 U.S. 186, 221, 228, 130 S.Ct. 2811, 2832-33, 2837 (2010) (Scalia, J., concurring) (rejecting
assertion that “the First Amendment accords a right to anonymity in the performance of an act
with governmental effect,” and concluding that “[r]equiring people to stand up in public for their
political acts fosters civic courage, without which democracy is doomed”).

The Companies’ First Amendment defense is not, in other words, a matter that the Court
can resolve as a matter of law at this stage of the proceedings. Because “[a]s-applied challenges
to contribution disclosure laws are fact-specific in nature,” Protectmarriage.com-Yeson 8 v.
Bowen, 752 F.3d 827, 840 (9" Cir. 2014), the Court cannot, at this point in the case, assess the
merits of the Companies’ contention that compliance with the Subpoenas would impose an
unconstitutional burden on their First Amendment rights. See also Voting for America, Inc. v.
Steen, 732 F.3d 382, 395 (5" Cir. 2013) (determining whether regulations unconstitutionally
impact “core political speech” requires a “detailed, fact-specific analysis of [their] impact...”).

Finally, the Commission Defendants and the Companies both argue that the FAC should
be dismissed because it seeks declaratory relief to which Commissioner Burns is not entitled.
They assert, first, that Commissioner Burns had no authority to issue the Subpoenas unilaterally,
or to otherwise initiate investigations on his own authority. See Commission Defendants’ Motion
at p. 19 (“[A]n individual commissioner has no authority to act for or to bind the Commission,
except to the extent the Commission has expressly delegated such authority to an individual
commissioner. In [the] rate case, the Commission has delegated nothing to Commissioner Burns.
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Thus, his authority was limited to casting his vote on questions before the Commission.”);
Companies’ Motion at pp. 19, 20 (“Members of the Commission enjoy the power to issue and
enforce subpoenas under [Article XV, 8 4] when they are acting as representatives of the
Commission and exercising its delegated powers.”; “[I]f individual members had the powers
asserted by Commissioner Burns, there would have been no need for [Article XV, § 4] to vest

any power in the Commission as a body.”) (emphasis in original, internal punctuation omitted).

In the alternative, the Defendants contend that, even if individual commissioners possess
the authority asserted by Commissioner Burns, such authority is nevertheless subject to review
by the Commission as a whole. Commission Defendants’ Reply at pp. 14, 15 (“Whatever
Commissioner Burns’s powers are, at some point...they must yield to the power of a majority of
the Commission to manage that agency...Allowing an individual commissioner’s powers to
trump those of the Commission invites chaos...”); Companies’ Motion at p. 19 (“Article 15,
Section 4 does not give members of the Commission the power to disregard the Commission’s
decision not to enforce a subpoena...Individual members do not have the right to override the
Commission’s decision.”) (emphasis in original, internal punctuation omitted).

In response, Commissioner Burns asserts that Article XV, 8 4 and A.R.S. § 40-241(A)
do, in fact, confer “full investigatory powers” on individual ACC members, and that those
powers are “not subject to being vetoed by the other commissioners.” Response to Commission
Defendants’ Motion at pp. 12, 13.

Article XV, § 4 authorizes “[t]he corporation commission, and the several members
thereof,” to “inspect and investigate” the financial affairs of certain corporations, and to compel
the attendance of witnesses and the production of evidence by subpoena. The Court agrees with
Commissioner Burns that the reference to “the several members” of the Commission evinces an
intent to empower individual commissioners, not merely the Commission acting as a collective
body, to conduct such inspections and investigations. If Article XV, § 4 were intended to
authorize only collective action by the Commission, the reference to “the several members”
would be superfluous, an interpretation that is to be avoided when construing a constitutional
provision. See Moore v. Valley Garden Ctr., 66 Ariz. 209, 211, 185 P.2d 998, 999 (1947) (“[I]t is
a well settled law of construction of constitutions...that the courts must, if consonant with
reason, interpret such instruments in a manner such as will give effect to each and every
provision thereof.”).*

* The use of the word “several” in Article XV, § 4 does not, as the Companies contend, see
Companies’ Motion at p. 20, presuppose only collective action by Commission members. On the
contrary, as Commissioner Burns persuasively argues, “[p]recedent near the time of Arizona
statehood” establishes that the term “several” was “commonly used by legal writers” when
discussing the “application of a concept, claim or rule” to individual members of a group. Response
Docket Code 926 Form VOOOA Page 8
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A.R.S. § 40-241(A) similarly authorizes “each commissioner” to “inspect” the financial
affairs “of any public service corporation.” Subsection B of that statute provides that “[a]ny
person other than a commissioner or an officer of the commission demanding such inspection
shall produce under the hand and seal of the commission his authority to make the inspection,”
A.R.S. § 40-241(B) (emphasis added), thus making clear that a commissioner needs no authority
to conduct an inspection of a public service corporation’s financial affairs other than the
authority conferred by virtue of the office he or she holds.

The Court finds it plain that Article XV, § 4 and A.R.S. § 40-241(A) each authorize
Commissioner Burns to seek information from the Companies by subpoena on his own authority,
without the prior approval of the Commission as a whole, and therefore rejects the Defendants’
arguments to the contrary.

A different issue is presented, however, by the question of whether Commissioner Burns
is entitled to enforce the Subpoenas unilaterally after the remaining ACC members have voted
against doing so. A party on whom an investigatory subpoena has been served has, of course, the
right to object to its validity and/or scope, and to have its objection heard and ruled upon before
it must comply. See, e.qg., Carrington v. Ariz. Corp. Comm ’'n, 199 Ariz. 303, 305, 18 P.3d 97, 99
(App. 2000) (“[A] party may resist the Commission’s subpoena on grounds” that include that
“the subpoena seeks irrelevant information). To hold that an objection to a subpoena is to be
resolved solely by the individual commissioner who issued the subpoena in the first place would
hardly comport with due process. See Horne v. Polk, 242 Ariz. 226, 231, 394 P.3d 651, 656
(2017) (“The right to a neutral adjudicator has long been recognized as a component of a fair
process”; “[ As] Blackstone observed,...it is unreasonable that any man should determine his own
quarrel.”) (citation and internal quotations omitted). Indeed, Commissioner Burns does not
contest this proposition. He asserts, instead, that when an objection is raised to a subpoena issued
by an individual member of the Commission, that objection should be resolved neither by the
commissioner who issued the subpoena nor by the Commission as a whole, but by a court. At
Oral Argument on December 19, 2017, Commissioner Burns argued that a party who seeks to
challenge the validity or scope of a subpoena issued by an individual Commission member

to Commission Defendants’ Motion at p. 14 n. 10. See United States v. Press Publishing Co., 219
U.S. 1, 9, 31 S.Ct. 212, 214 (1911) (addressing circumstances in which state criminal statutes are
enforceable on Native American reservations, the Court referred to “acts done on such reservations
which are made criminal by the laws of the several states,” using the term “the laws of the several
states” to refer not to the laws of all states, but to the laws of each state in which a reservation is
located).
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“could go to the courts and say, ‘This exceeds the jurisdiction of this Commissioner. This is

outside of his authority. And I want a declaration on that. I want an injunction’.”

For a number of reasons, the Court agrees with the Companies and the Commission
Defendants that authority to determine whether to enforce a subpoena issued by an individual
Commission member, or whether to sustain an objection to such a subpoena, rests with the
Commission, and not with a court.

First, as the Companies note, the Arizona Constitution confers authority on “the
[Clommission” to enact “rules and regulations to govern proceedings” before it. Companies’
Motion at p. 8, quoting Ariz. Const., Art. XV, 8 6. The Commission has enacted a rule providing
that objections to subpoenas are to be resolved by the Commission. Ariz. Admin. Code R14-3-
109(0). To hold that the Commission as a body has no authority to resolve objections to
subpoenas issued by individual members would be to deny effect to a rule enacted by the
Commission pursuant to authority expressly granted to it by the Constitution.

Second, Arizona statute confers on the Commission as a whole, and not on an individual
member, authority to issue contempt citations. A.R.S. § 40-424(A) (“If any corporation or person
fails to observe or comply with any order, rule, or requirement of the commission or any
commissioner, the corporation or person shall be in contempt of the commission and shall, after
notice and hearing before the commission, be fined by the commission...””) (emphasis added).
This statute supports the position of the Companies and the Commission Defendants that the
Commission as a whole has authority to determine whether to compel compliance with an
investigatory subpoena to which an objection has been made.

Third, A.R.S. 8 40-102 explicitly states that investigations undertaken by individual
members of the Commission are subject to the supervision and approval of the Commission as a
whole. See A.R.S. § 40-102(C) (“Any investigation, inquiry or hearing may be undertaken or
held by or before any commissioner designated by the commission for the purpose, and every
finding, order or decision made by a commissioner so designated, when approved and confirmed
by the commission..., shall be the finding, order or decision of the commission.”) (emphasis
added).

Fourth, to look to a court to resolve disputes among ACC members about the proper
scope of an investigation risks - - indeed, virtually guarantees - - undue judicial involvement in
the day-to-day affairs of a separate and co-equal branch of government.

® Commissioner Burns also acknowledged that “there certainly could be a role for the Commission to
play in some of this,” i.e., in resolving objections to a subpoena issued by an individual Commission
member, but did not explain what he believes that role should be.
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No party questions the ACC’s status as a separate and independent branch of government
whose powers are derived directly from the Arizona Constitution. See, e.g., Ariz. Corp. Comm 'n
v. State ex rel. Woods, 171 Ariz. 286, 290, 830 P.2d 807, 811 (1992) (“The framers established
the Commission as a separate, popularly-elected branch of state government.”). As an inde-
pendent branch of government, the ACC is entitled to deference from the other branches. See
Ariz. Minority Coal. for Fair Redistricting v. Ariz. Indep. Redistricting Comm 'n, 220 Ariz. 587,
595, 208 P.3d 676, 684 (2009) (noting the “deference that we customarily must pay to the duly
enacted and carefully considered decision of a coequal and representative branch of our
Government”) (citation and internal quotations omitted). The same considerations that require
courts to act with caution when “asked, in effect, to referee disputes between” other branches of
government, Brewer v. Burns, 222 Ariz. 234, 237, 213 P.3d 671, 674 (2009) (emphasis added),
apply with even greater force when a court is asked to referee disputes within another branch.

As the Commission Defendants correctly argue, the Commission is constitutionally
empowered to “exercise all powers which may be necessary or essential in connection with the
performance of its duties,” Garvey v. Trew, 64 Ariz. 342, 346, 170 P.2d 845, 848 (1946),
including “full and exclusive power in the field of prescribing rates which cannot be interfered
with by the courts, the legislature or the executive branch of state government.” Qwest Corp. v.
Kelly, 204 Ariz. 25, 30, 59 P.3d 789, 794 (App. 2002) (citation and internal quotations omitted).
See also Commission Defendants’ Motion at p. 8, quoting Miller v. Ariz. Corp. Comm’n, 227
Ariz. 21, 25, 251 P.3d 400, 404 (App. 2011) (“Under Article 15, Section 3, of the Arizona
Constitution, the Commission possesses plenary power to set just and reasonable rates and
charges collected by public service corporations.”) (citation and internal quotations omitted).
This “full and exclusive power” was conferred on the ACC precisely because the ACC is
uniquely constituted to exercise this power effectively. Woods, 171 Ariz. at 291, 830 P.2d at 812
(“The framers...creat[ed] an elected commission with broad powers” because “[c]onstraints on
legislators’ time, the lack of information, and inadequate means of investigation limited the
ability of legislatures to oversee public service corporations”). The Court therefore agrees with
the Defendants that the Commission “is best situated to know what evidence is, and is not,
relevant to its own decision-making in an area over which it has special expertise.” Companies’
Motion at p. 11.

Even if this Court had the expertise necessary to make informed decisions about what
information should and should not be gathered and presented to Commission members for them
to consider in the performance of their duties - - whether subpoenas for particular information
should or should not issue, whether particular witnesses should or should not be summoned to
testify - - the Court could not overrule the decision of a majority of the Commission about the
proper scope of an ACC investigation without running afoul of the “separation of powers”
principles that are at the heart of our system of government. See Forty-Seventh Legislature of

Docket Code 926 Form VOOOA Page 11

APP050



Go to Previous View Go to Table of Contents - Appendix

SUPERIOR COURT OF ARIZONA
MARICOPA COUNTY

CV 2017-001831 02/15/2018

State v. Napolitano, 213 Ariz. 482, 485-86, 143 P.3d 1023, 1026-27 (2006) (‘“Limiting the
actions of each branch of government to those conferred upon it by the constitution is essential to
maintaining the proper separation of powers.”). As Commissioner Burns himself notes, courts
must “give the Commission ‘wide berth’ in conducting investigations.” Response to Companies’
Motion at p. 15, quoting Carrington, 199 Ariz. at 305, 18 P.3d at 99. The “wide berth” that
courts must give to the Commission when it pursues an investigation is no narrower when, as
here, the Commission decides to put an end to an investigation.

In his response to the Companies, Commissioner Burns analogizes the Commission’s
“investigatory powers” to that of a grand jury. Response to Companies’ Motion at p. 15 n. 7,
citing Shelby Sch. v. Ariz. State Bd. of Educ., 192 Ariz. 156, 169, 962 P.2d 230, 243 (App. 1998).
The analogy is an apt one, but it refutes, rather than supports, Commissioner Burns’s position. A
single grand juror cannot act alone; a grand jury acts by majority vote. A.R.S. 8 21-414(A).

In the FAC, Commissioner Burns implicitly accuses the Defendant Commissioners of
acting in an arbitrary and capricious manner in refusing to enforce the Subpoenas, alleging that
they identified “no factual basis for their assertions that compliance with the [Subpoenas] would
not yield any relevant information” and that they are “overly broad [and] unduly burdensome.”
FAC at 11 184, 187, 195, 198. See City of Tucson v. Mills, 114 Ariz. 107, 111, 559 P.2d 663, 667
(App. 1976) (administrative decision may be “set...aside as being arbitrary and capricious” if it
“is unsupported by competent evidence”). In his responses to the Defendants’ Motions,
Commissioner Burns makes this accusation explicit, arguing that the Defendant Commissioners
“acted arbitrarily, capriciously and in violation of [his] constitutional and statutory rights” in
refusing to enforce the Subpoenas. Response to Commission Defendants’ Motion at p. 3. See
also Response to Companies’ Motion at p. 4 (“[E]ven assuming the ACC Defendants do have the
right to veto and block a single commissioner’s investigatory efforts...the ACC Defendants were
not authorized to veto or block Commissioner Burns based on reasons that are...arbitrary [and]
capricious...”).

While case law recognizes that an ACC decision may be set aside if arbitrary or
capricious, see, e.q., Ariz. Water Co. v. Ariz. Corp. Comm’n, 217 Ariz. 652, 659, 177 P.3d 1224,
1231 (App. 2008), Commissioner Burns’s attempt to challenge the ACC’s decision not to
enforce his Subpoenas as “arbitrary and capricious” does not persuade the Court that his
challenge is one appropriate for judicial relief. The Court is aware of no Arizona case setting
aside, as arbitrary and capricious, a decision by the ACC not to act in a particular case. In the
absence of such controlling authority, in light of the power granted to the Commission by statute
and rule to determine the proper scope of Commission investigations, and pursuant to the
“separation of powers” principles discussed above, the Court finds that Commissioner Burns is
not entitled to his requested relief of a judicial declaration that the Defendant Commissioners had
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“no authority to stop [him] from” requiring the Companies to comply with the Subpoenas. FAC
at 1 188.

In the FAC, Commissioner Burns alleges as follows:

The Arizona Corporation Commission is Arizona’s unique
fourth branch of state government, whose elected members are
delegated and imbued with a unique combination of Arizona’s
sovereign executive, legislative and judicial powers.

* k% %

The powers vested by Arizona’s framers in the Arizona
Corporation Commission are, at least in part, “supreme” and
may not be invaded by the other branches of government.

* k% %

Given its unique position as a fourth branch of state government
with designated executive, legislative and judicial powers, there
are certain responsibilities and authorities and operations of the
Arizona  Corporation Commission and its individual
Commissioners that are exclusive to the Commission and the
office held by Commissioner Burns. As such, judicial
intervention in such matters is barred by doctrines of separation
of powers and concerning non-justiciable political questions
established by the Constitution and law of the State of Arizona.

FAC at 99 67, 68, 100 (emphasis added). Commissioner Burns’s allegations on this point are
entirely correct, and that is precisely why Commissioner Burns is not entitled to the declaration
he seeks. Even if the ACC as a whole lacked authority by statute and rule to determine the proper
scope of an ACC investigation, “separation of powers” principles would preclude judicial
involvement in the Commission’s internal decision-making processes. The Court cannot assume
oversight of an ACC investigation, nor can it second-guess a determination by a majority of the
ACC as to the proper scope of any such investigation, without improperly usurping the authority
constitutionally conferred on another branch of government. See J.W. Hancock Enters., Inc. v.
Ariz. State Registrar of Contractors, 142 Ariz. 400, 406, 690 P.2d 119, 125 (App. 1984)
(“Arizona courts have frequently stated that no branch may exercise the powers belonging to
others.”). Even accepting the truth of the factual allegations in the FAC, therefore, the Court
cannot issue the declaration Commissioner Burns seeks, i.e., that he, as a single member of the
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Commission, “is fully authorized and entitled to” to investigate the financial affairs of the
Companies over the opposition of his fellow Commission members. See FAC at 1 204-205.

Accordingly,

IT IS ORDERED granting the Joint Motion to Dismiss for Lack of Subject Matter
Jurisdiction and for Failure to State a Claim for Relief filed by Defendants Arizona Corporation
Commission and Commissioners Tom Forese, Doug Little, Andy Tobin, and Boyd Dunn.

IT ISFURTHER ORDERED granting the Motion to Dismiss Amended Complaint

filed by Defendants Arizona Public Service Company, Pinnacle West Capital Corporation, and
Donald Brandt.
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MINUTE ENTRY

The Court has considered the Motion to Dismiss (“Commission Defendants’ Motion™)
filed by Defendant Arizona Corporation Commission (the “Commission”) and Defendants Tom
Forese, Doug Little, Andy Tobin, and Boyd Dunn (the “Defendant Commissioners”) (the
Commission and the Defendant Commissioners collectively, the "Commission Defendants”); the
Response to Defendants Arizona Corporation Commission and Commissioners Forese, Little,
Tobin and Dunn’s Motion to Dismiss (“Response to Commission Defendants' Motion”) filed by
Plaintiff Robert Burns (“Commissioner Burns”); the Reply Memorandum Supporting Their
Motion to Dismiss the Second Amended Complaint (“Commission Defendants’ Reply”) filed by
the Commission Defendants; the Motion to Dismiss Second Amended Complaint (“Companies’
Motion”) filed by Defendants Arizona Public Service Company (“APS”), Pinnacle West Capital
Corporation (‘“Pinnacle West”) and Donald Brandt (APS, Pinnacle West and Donald Brandt
collectively, the “Companies”) (the Companies and the Commission Defendants collectively, the
“Defendants”); the Response to Defendants Arizona Public Service Company, Pinnacle West
Corporation and Donald Brandt’s Motion to Dismiss Second Amended Complaint (“Response to
Companies’ Motion”) filed by Commissioner Burns; the Corrected Reply Brief in Support of
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Defendants Arizona Public Service Company, Pinnacle West Capital Corporation and Donald
Brandt’s Motion to Dismiss Second Amended Complaint attached to the Notice of Errata:
Corrected Reply Brief (“Companies’ Reply”) filed by the Companies; the authorities cited
therein, and the arguments of counsel at the hearing on November 13, 2018.

The Court previously granted the Defendants’ motions to dismiss Commissioner Burns’s
First Amended Complaint (“FAC”). See generally Minute Entry of February 15, 2018 at p. 14. In
his Second Amended Complaint (“SAC”), Commissioner Burns asserts the same allegations and
requests for relief that he asserted in his FAC, and adds an additional request for declaratory
relief. Specifically, he requests “a full and final declaration of his rights and duties,” as well as
the “duties” of the Defendant Commissioners, with respect to his efforts to “investigate and
expose” issues “involving” the “potential disqualification of the Defendant Commissioners”
based on the “appearance of potential bias due to campaign support provided” to them by the
Companies, and to have his request for relief regarding the potential disqualification of the
Defendant Commissioners “heard and acted on by” the administrative law judge who is
adjudicating a pending rate case (the “Rate Case”) involving APS “without interference by any
of the Defendant Commissioners.” SAC at 9 228, 229(a), (b), and (e). In support of his
requested relief, Commissioner Burns alleges that he “requested” that each of the Defendant
Commissioners “voluntarily disclose their knowledge of and/or their or their campaign’s
relationships to any campaign financial support provided” by the Companies, but that the
Defendant Commissioners “refused to honor that request.” Id. at § 176. Accordingly, he
undertook to “investigate fully” and “present for full consideration and action the facts relevant
to the campaign financial support” the Companies “provided in support of the campaigns of the
Defendant Commissioners, or against the campaigns of any of their election opponents” in order
to determine “whether the Defendant Commissioners should have been disqualified from taking
any part in the quasi-adjudicatory proceedings” of the Rate Case. Id. at {170, 177. The
Defendant Commissioners, he alleges, “took actions” that “obstructed” his “rights to obtain any
investigation into the disqualification issues,” “effectively preclud[ing] any investigation” into
the “campaign support” the Companies provided to the Defendant Commissioners and the
“potential” of that support to “creat[e] an appearance of bias mandating disqualification” of the
Defendant Commissioners from the Rate Case. Id. at 9/ 170, 171. Asserting that “[i]t is not
appropriate as a matter of due process law for a commissioner whose potential bias and disquali-
fication are under question in a quasi-judicial adjudicatory proceeding to be allowed to sit in
judgment and decide whether further investigation should be allowed into...whether...sufficient
basis exists to force his or her disqualification,” Commissioner Burns requests “a judicial ruling
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on whether” his “constitutional powers and duties” as a Commission member include the “right
to have [an] investigation into the disqualification issues initiated and completed,” and to have
“the disqualification issues fully aired and decided without interference or obstruction or even
participation by” the Defendant Commissioners. Id. at {1 174, 180.

In support of their request that the SAC be dismissed, the Defendants assert, inter alia,
that Commissioner Burns is not entitled to the relief he requests because no constitutional or
statutory provision, nor any rule of the Commission, entitles him to unilaterally initiate and
maintain an investigation into the potential bias of, or possible grounds for the disqualification
of, his fellow Commission members. See, e.g., Commission Defendants’ Motion at pp. 5, 7
(“Neither the Legislature by statute, nor the Commission by procedural rule, has provided any
device for the disqualification of a commissioner,” or any mechanism for Commissioner Burns
to institute an investigation of or otherwise seek “to disqualify a fellow commissioner.”).
Although Commissioner Burns cites generally to Article XV of the Arizona Constitution and
Title 40 to the Arizona Revised Statutes as authority for his requested relief, see SAC at § 177,
he identifies no specific provisions of either that confer on him the right to unilaterally initiate
and pursue the investigation he seeks, and the Court is aware of none. On the contrary, A.R.S. §
40-102(C) makes clear that an investigation must be authorized by the Commission as a whole,
not merely by a single Commission member.

As the source of his purported entitlement to investigate his fellow Commission
members, Commissioner Burns also cites “the due process guarantees” of the Fifth and
Fourteenth Amendments to the United States Constitution and Avrticle 11, § 4 of the Arizona
Constitution. SAC at § 177. As the Companies correctly assert, however, “no free-floating due
process right” entitles Commissioner Burns to pursue such an investigation. Companies’ Reply
at p. 1. See also Singleton v. Cecil, 155 F.3d 983, 987 (8" Cir. 1998) (“[T]he Fourteenth
Amendment does not create any generalized free-floating right against depriving someone of
‘due process’ in the abstract.”).

In response, Commissioner Burns contends that his purported “rights as a statewide
elected official” to “see that serious questions about his fellow Commissioners’ potential
disqualification for risk of bias [are] investigated and addressed,” Response to Companies’
Motion at pp. 1-2, stem from due process principles guaranteeing the right to “adjudicatory
decision-making” that is “free of risks of bias.” Id. at p. 7.
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The unbiased adjudication of disputes is, of course, one component of due process. See,
e.g., Pavlik v. Chinle Unified Sch. Dist. No. 24, 195 Ariz. 148, 152, 985 P.2d 633, 637 (App.
1999) (“The right to a fair trial in a fair tribunal is, of course, intrinsic to due process.”) (citation
and internal quotations omitted). As the Defendants correctly point out, however, such due
process rights belong to the litigants to the dispute, not to members of the body adjudicating the
dispute. See Pavlik, 195 Ariz. at 152, 985 P.2d at 637 (“Every person is entitled to receive a fair
administrative hearing and have a decision rendered by an impartial decision-maker.”). See also
Matter of Zang, 154 Ariz. 134, 136, 741 P.2d 267, 269 (1987) (“Under the due process clause of
the fourteenth amendment, respondents were entitled to a fair hearing before an impartial
tribunal.”). Case law has long held that parties to a case cannot assert the due process rights of
non-parties. See, e.g., Kerr v. Killian, 197 Ariz. 213, 217, 3 P.3d 1133, 1137 (App. 2000)
(holding that the Department of Revenue lacked standing to challenge the disputed award on the
basis “that the procedure used to arrive at the award violated” the due process rights of non-party
taxpayers; “The Department lacks standing to” challenge the award on this basis “because the
right to due process asserted does not belong to the Department.”); Bennett v. Napolitano, 206
Ariz. 520, 526, 81 P.3d 311, 317 (2003) (holding that four legislators lacked standing to
challenge governor’s exercise of line-item veto because they “have shown no injury to a private
right or to themselves personally” and they “have not been authorized by their respective
chambers” to assert claims on behalf of the Legislature as a whole). The Court therefore agrees
with the Defendants that Commissioner Burns lacks standing to assert due process rights of the
parties to the Rate Case to an unbiased adjudication. See Commission Defendants’ Motion at p.
10 (“A due-process right belongs to the parties, not to the Commissioners, and [Commissioner]
Burns has no standing to advance a disqualification motion on behalf of parties who never
wanted it or sought it.””); Companies Motion at p. 10 (“[N]one of the actual parties to the [R]ate
[Clase have asserted any due process arguments|.] No party adopted [Commissioner Burns’s]
arguments regarding bias, made any request that a commissioner recuse himself, or even
requested the information that he sought. Commissioner Burns...lacks third-party standing to
enforce the due process rights of others.”).

Commissioner Burns insists that he is not seeking to assert the due process rights of
others, but instead to assert claims based on “his own constitutional rights and duties as a
statewide elected official” to “ensure that his agency’s adjudicatory decision-making is free of
risks of bias by the Commissioners that would violate established due process requirements...”
Response to Companies’ Motion at p. 7. As noted above, Commissioner Burns has cited no
specific provision of constitution, statute, or Commission rule that entitles him to initiate or
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pursue an investigation of his fellow Commissioners. Commissioner Burns’s commendable
concern for the due process rights of litigants to the Rate Case does not confer standing on him to
assert a due process claim on their behalf, as the Court of Appeals recognized when it rejected a
similar argument in Kerr, holding that “[t]he Department’s attempt to assume a protective role as
to non-party taxpayers” did not confer standing on the Department to assert the due process
rights of those non-parties. Kerr, 197 Ariz. at 217, 3 P.3d at 1137.

The Court finds that Commissioner Burns lacks standing to assert the due process rights
of litigants to the Rate Case to an unbiased adjudicative process. And while the “standing”
requirement may be waived in “rare case[s],” Bennett, 206 Ariz. at 527, 81 P.3d at 318, the Court
finds that this is not such a case. Among other things, as the Arizona Supreme Court has held,
waiver of the “standing” requirement is particularly inappropriate in cases, such as this one, that
are essentially “political dispute[s],” disputes in which courts are reluctant to involve themselves
in any event. Id. (declining to waive “standing” requirement in part based on the court’s
“reluctan[ce] to become the referee of a political dispute”). In the absence of any other
constitutional or statutory authority for his requested relief - - and Commissioner Burns has
identified none - - the Court agrees with the Defendants that Commissioner Burns is not entitled
to a declaration that he has a due process right to initiate and pursue an investigation into
potential grounds for the disqualification of his fellow Commission members from participation
in the Rate Case.

In support of his requested relief, Commissioner Burns relies on Caperton v. A.T. Massey
Coal Co., 556 U.S. 868, 129 S.Ct. 2252 (2009). In Caperton, the United States Supreme Court
held that due process was violated when Justice Benjamin, a newly elected justice of the West
Virginia Supreme Court, refused to recuse himself in an appeal filed by a coal company whose
chairman was, by far, the single largest contributor to Justice Benjamin’s election campaign, and
then proceeded to cast the deciding vote to overturn a $50 million damages award entered
against the coal company. 556 U.S. at 886-87, 129 S.Ct. at 2265. Although Commissioner Burns
asserts that Caperton stands for the proposition “that due process demands that agency decision-
makers be free of the risk of potential bias toward a party in any quasi-adjudicatory proceeding,”
Response to Companies’ Motion at p. 8, the holding of Caperton is not nearly this broad.
Caperton addressed only the issue of judicial disqualification, and only “in the context of
judicial elections.” 556 U.S. at 881-82, 129 S.Ct. at 2262. Moreover, as the Caperton court
emphasized, its holding that Justice Benjamin’s refusal to recuse himself violated the appellee’s
due process rights was based on the “extraordinary situation” presented by the facts of that case,
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“facts” that were, the Caperton court emphasized, “extreme by any measure.” 556 U.S. at 887,
129 S.Ct. at 2265.

Since Caperton was decided, numerous courts have recognized the limited scope of its
holding. See, e.g., People v. Freeman, 222 P.3d 177, 179, 185 (Cal. 2010) (finding no due
process violation when criminal defendant was tried before a judge who had previously recused
himself, the Court held that the case before it did not present the “extreme facts” that “rise to a
due process violation under the standard set forth by Caperton™). See also State v. Allen, 778
N.W.2d 863, 929 (Wis. 2010) (Ziegler, J., concurring) (“To be clear, nowhere in Caperton does
the majority state that anything less than this ‘perfect storm,’ created by those extreme and
extraordinary facts coupled with the timing of the election and the parties' pending case, would
be sufficient to constitute a due process violation.”). While the precise extent of Caperton’s
reach are not entirely clear - - the dissent in Caperton queried whether the holding in that case “is
somehow limited to financial support in judicial elections, or applies to judicial recusal questions
more generally,” Caperton, 556 U.S. at 893, 129 S.Ct. at 2269 (Roberts, C.J., dissenting) - - the
Court is aware of no authority for the proposition that Caperton applies outside the context of the
disqualification of judicial officers. See, e.g., U.S. Fidelity Ins. & Guar. Co. v. Mich.
Catastrophic Claims Ass’n, 773 N.W.2d 243, 246 (Mich. 2009) (Corrigan, J.) (“Caperton
addressed the disqualification of a judge when a party alleges that the judge’s interest in a case
requires recusal under the Due Process Clause of the federal constitution.”). Cf. Alabama Dep’t
of Pub. Safety v. Prince, 34 So0.3d 700, 706 (Ala.App. 2009) (“It is unclear whether the
‘probability of bias’ standard discussed in Caperton would apply to ALJs presiding over state
administrative proceedings...”).

Even if Caperton were extended outside the judicial context, the Caperton court made
clear that its holding was founded on its concern for “protect[ing] the parties’ basic right to a fair
trial in a fair tribunal.” 556 U.S. at 887, 129 S.Ct. at 2265-66 (emphasis added). Nothing in
Caperton suggested that Justice Benjamin’s refusal to recuse himself in any way implicated the
due process rights of his fellow West Virginia Supreme Court justices. The Court therefore finds
that Caperton provides no support for Commissioner Burns’s request for relief with regard to his
efforts to investigate possible grounds for disqualification of fellow members of the
Commission. See Reichert v. State ex rel. McCulloch, 278 P.3d 455, 463-65 (Mont. 2012) (state
legislators who intervened in appeal of injunction barring placement on ballot of referendum
modifying judicial election laws asserted that Caperton required “all non-retiring [supreme
court] justices” to recuse themselves because they “have an interest in the outcome of [the]
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case”; rejecting legislators’ argument, the Court stated that, while Caperton “protect[s] the
parties’ basic right to a fair trial in a fair tribunal,” the “Legislators are not ‘parties’ to this
action,” and the parties did not “express[] fairness concerns here”) (internal quotations omitted).

In support of his requested relief, Commissioner Burns also cites Horne v. Polk, 242
Ariz. 226, 394 P.3d 651 (2017); Rouse v. Scottsdale Unified Sch. Dist. No. 48, 156 Ariz. 369,
752 P.2d 22 (App. 1987); and Western Gillette, Inc. v. Ariz. Corp. Comm’n, 121 Ariz. 541, 592
P.2d 375 (App. 1979). See Response to Commission Defendants’ Motion at p. 5; Response to
Companies’ Motion at p. 8. In recognizing that an adjudicator’s bias or appearance of bias may
violate due process, the courts in those cases made clear that the due process rights at issue are
those of the litigants. See Horne, 242 Ariz. at 230, 394 P.3d at 655 (“[ W]here an agency head
makes an initial determination of a legal violation, participates materially in prosecuting the
case, and makes the final agency decision, the combination of functions in a single official
violates an individual’s Fourteenth Amendment due process right to a neutral adjudication in
appearance and reality.”) (emphasis added); Rouse, 156 Ariz. at 271, 752 P.2d at 24 (“[T]here
are certain ‘fundamental’ procedural requisites which a person is entitled to receive at an
administrative hearing which is quasi-judicial in nature. One is a decision by an impartial
decision maker.”); Western Gillette, 121 Ariz. at 543, 592 P.2d at 377 (holding that Arizona’s
Administrative Procedure Act “make[s] clear that in contested cases, all parties should have the
opportunity to present evidence and argument on all issues involved, and that findings must be
based exclusively on the evidence and on matters officially noticed.”). None of those cases
support Commissioner Burns’s contention that he enjoys a due process right to pursue an
investigation into the potential bias of his fellow Commissioner members or whether grounds
exist to disqualify them from participating in the Rate Case.

Although the parties raise other arguments as well, the Court finds it unnecessary to
address them. For the foregoing reasons, the Court finds that Commissioner Burns lacks standing
to assert the due process rights of litigants to an unbiased adjudicative process, and that no other
constitutional or statutory authority entitles him to initiate and maintain an investigation into
potential grounds for disqualification of his fellow Commission members. The Court therefore
holds that Commissioner Burns has failed to state a claim for declaratory relief. Accordingly,

IT IS ORDERED granting the Motion to Dismiss filed by Defendants Arizona
Corporation Commission, Commissioner Tom Forese, Commissioner Doug Little,
Commissioner Andy Tobin, and Commissioner Boyd Dunn.
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IT IS FURTHER ORDERED granting the Motion to Dismiss Second Amended
Complaint filed by Defendants Arizona Public Service Company, Pinnacle West Capital
Corporation and Donald Brandt.
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Name and Arizona State Bar No.:

William A. Richards #013381

Alan Baskin #013155

Leslie Ross #027207

Attorneys for Plaintiff

Commissioner Robert Burns

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA
IN AND FOR THE COUNTY OF MARICOPA

COMMISSIONER ROBERT BURNS, a Case No. CV2017-001831
member of the Arizona Corporation
Commission, in his official capacity,
o FIRST AMENDED COMPLAINT
Plaintiff, (Declaratory Judgment)

V.

ARIZONA PUBLIC SERVICE COMPANY, _ o
an Arizona public service corporation, and (Assigned to the Honorable Daniel Kiley)
PINNACLE WEST CAPITAL
CORPORATION, an Arizona corporation, and
DONALD BRANDT, an individual, the
ARIZONA CORPORATION COMMISSION,
and TOM FORESE, DOUG LITTLE, ANDY
TOBIN and BOYD DUNN, in their official
capacities as members of the Arizona
Corporation Commission,

Defendants.

Arizona Corporation Commissioner Robert Burns files this First Amended Complaint in
his official capacity as an elected official of the State of Arizona seeking a final judgment in his
favor and against the Defendants declaring Commissioner Burns’ rights and authority as an
elected Commissioner of the Arizona Corporation Commission (the “ACC”) to enforce and

compel full compliance with investigatory subpoenas he issued to Defendants Arizona Public
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decisions approving unreasonable rate burdens for APS customers and/or disregarding the
financial and other interests of such consumers.

51.  Without open and detailed disclosure concerning the contributions and payments
made by or for the benefit or financial well-being of APS, including all those contributions
ostensibly made through Pinnacle West, and without a detailed exposure of the process by which
such contributions and payments are made, or by which Pinnacle West and APS may threaten
to end such support, it is impossible for the elected Commissioners and their staff to assess
whether APS and Pinnacle West are properly categorizing such payments or contributions as
non-APS monies. It is also impossible for the elected Commissioners and their staff to assess
if, and precisely how, such payments or contributions contribute to or impact service rates passed
on to APS customers, and whether adjustments to APS rates, or further rules or regulations in
connection with such payments or contributions, could result in avoiding improper or
unreasonable rate burdens being placed on APS customers, reduction of consumer electric
service rates, a reduction in economic pressures for APS and Pinnacle West to try and increase
rates, or other positive economic outcomes for APS customers.

52.  For instance, given the pressures on APS and Pinnacle West executives to increase
both their own personal income, as well as income per share and other economic performance
aspects of APS and Pinnacle West, it is possible that the reduction of millions of dollars in
ostensible charitable contributions, marketing costs, lobbying costs, campaign support or other
political activity costs, even on the Pinnacle West budget, would encourage or allow APS and
Pinnacle West executives to develop greater efficiencies in delivery of service and reduce costs
to customers without sacrificing their desired financial performance. Without full and detailed
disclosure regarding the types of financial contributions and payments referenced above, the
Commissioners and their staff cannot identify and work to implement such potentially critical
cost saving regulations benefitting Arizona consumers.

53.  Moreover, without full, timely and detailed disclosures by APS and Pinnacle West
of the types of contributions and payments referenced above, the Corporation Commission and

its individual Commissioners are robbed of their ability to inform Arizona consumers and
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stakeholders who can in turn use such information to advocate for themselves with
Commissioners, Commission staff or even APS or Pinnacle West officials in an effort to reduce
overall costs to consumers. Thus, the refusal of APS and Pinnacle West to provide such full,
timely and detailed disclosures are negatively impacting Commissioner Burns’ ability to inform
constituents in the manner to which they are entitled and to provide them the type of information
Arizona’s constitutional framers expected could be made available to them to protect them
against undue corporate utility influence in the rate setting and utility delivery process, waste of
resources driving costs to consumers higher, and even forced political speech.

54.  Given Pinnacle West’s and APS’s admissions that most all of Pinnacle West’s
business revenue and income comes from fees collected by APS from its Arizona customers,
the amounts being used by Pinnacle West and/or APS to make political, charitable, lobbying,
marketing or other similar contributions or payments as outline above are initially generated as
fees from APS customers. These facts create a material risk that APS and Pinnacle West have
or will enlist the assistance or compliance by the Corporation Commission in compelled political
speech in violation of the federal and state constitutions.

55. If, for example, APS insists on particular expense calculations or income targets
as part of its rate applications knowing or desiring particular levels of revenues or income for
use in political, lobbying, campaign, charitable or marketing type activities as described above,
then the rates being charged to APS customers may be set, in part, based on the need to and plan
to fund particular political speech selected and targeted by the executives of APS and Pinnacle
West. These circumstances create a real and palpable risk that the Commissioners will,
knowingly or unknowingly, impose costs on customers that are intended to support the political
speech activities of APS and Pinnacle West, including speech that the customers may not agree
with. Such compelled speech could result in violations of the constitutional rights of Arizona
consumers whose rights the Commissioners are elected and sworn to protect.

56. The Commissioners are unable to assess the risks of such compelled political
speech without full, timely and detailed disclosures of what contributions and payments APS or

Pinnacle West make, how such contributions are planned, determined and made, and how those
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contributions and payments impact the amounts sought by APS in ratemaking or rate adjustment
proceedings before the Corporation Commission.

57.  Without such full, timely and detailed disclosures the Commissioner are also
unable to assess, evaluate, and structure rate making procedures, standards or rules that are
needed to eliminate the risk of compelled political speech for Arizona’s utility consumers.

58.  Without such full, timely and detailed disclosures to the Commissioners, the
Commissioners are unable to provide the type of detailed information needed by Arizona utility
consumers to enable such consumers to advocate for themselves, challenge circumstances that
threaten to violate their constitutional rights against compelled political speech, and promote the
adoption of appropriate procedures, standards or rules to prevent such violations of their rights.

59.  The type of political spending implicated by the “dark money” advertising in the
2014 campaigns of Defendants Forese and Little, if linked to APS or Pinnacle West, may be
sufficient to require disqualification of those Defendants from voting on any further matters
impacting APS, including its pending Rate Case.

60.  The political spending by the “dark money” groups in the 2014 election both for
Defendants Forese and Little and against their opponents would be unlawful if there existed any
type of coordination between the groups contributing the funds for such efforts and the
candidates or campaigns. Such unlawful conduct could serve as grounds for mandatory
disqualification of Defendants Forese and Little from any further involvement with or votes
upon matters involving APS, including its pending Rate Case.

61.  The type of political spending supported by Pinnacle West in the 2016 campaigns
of Defendants Tobin and Dunn may be sufficient to require disqualification of those Defendants
from voting on any further matters impacting APS, including its pending Rate Case.

62.  The type of political spending supported by Pinnacle West in support of the 2016
election campaigns of Defendants Tobin and Dunn would be unlawful if there existed any type
of coordination between APS or Pinnacle West or their agents and the candidates or campaigns.

Such unlawful conduct could serve as grounds for mandatory disqualification of Defendants

14 APP065




Go to Previous View Go to Table of Contents - Appendix

© 00 N o o A W DN P

N NN NN NN NN R R R R R R R R R e
0o ~N o 00N W N B O © 0o ~N o o1~ W N - O

Tobin and Dunn from any further involvement with or votes upon matters involving APS,
including its pending Rate Case.

63.  The only way for Commissioner Burns, the other Commissioners, or the ACC
staff to assess whether there existed any unlawful or other cooperation or coordination between
APS, Pinnacle West, or their agents, consultants, proxies, donees or other representatives and
the Defendant Commissioners or their election campaigns in connection with any campaign-
related spending is to invoke the investigatory powers granted to the Commissioners by
Ariz.Const., art. XV, 8 4 and A.R.S. 8 40-241, or to question witnesses with relevant knowledge
in pending evidentiary proceedings before the ACC.

64.  The campaign finance records kept by the Arizona Secretary of State for the 2016
ACC election campaigns of Commissioners Tobin and Dunn reflect that both campaigns
received contributions from James Norton. James Norton is an Arizona political consultant and
lobbyist who was recently indicted of federal crimes involving the bribery of another former
ACC Commissioner on behalf of the owner of a regulated utility company. Media reporting has
indicated that APS has been another recent client of Mr. Norton.

65.  Without full disclosure and investigation of the full nature, extent and
circumstances surrounding any contributions by APS or Pinnacle West may have made to the
“dark money” campaign efforts for Defendants Forese and Little and against their opponents in
2014, Commissioner Burns and other interested persons are unable to assess and address the
disqualification issues involving Commissioners Forese and Little.

66.  Without full disclosure and investigation of the full nature, extent and
circumstances surrounding any contributions by Pinnacle West supporting the 2016 campaign
efforts of Defendants Tobin and Dunn, Burns and other interested persons are unable to assess
and address the disqualification issues involving Commissioners Forese and Little.

Commissioner Burns’ Authorities and Duties as a Commissioner
of the Arizona Corporation Commission

67. The Arizona Corporation Commission is Arizona’s unique fourth branch of state

government, whose elected members are delegated and imbued with a unique combination of
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of Arizona, including Ariz.Const., art. XV and A.R.S. § 40-241, to order the appearance and
take the testimony of officers of public service corporations, including APS, in relation to the
public service corporation’s business and affairs.

131. Given the allegations set forth above, the inspections, testimony and investigations
Commissioner Burns is legally authorized to initiate and compel necessarily include obtaining
records, evidence and testimony related to the types of contributions and payments by APS and
Pinnacle West discussed above.

132. Commissioner Burns’ rights and authorities as set forth in this Complaint are
individual rights and authorities and do not require the cooperation, acquiescence, compliance
or authorization of any other Commissioners or the Commission as a whole. The other
Commissioners have no legal authority to stop or limit the investigation, inspection of records
and taking of testimony initiated by Commissioner Burns on such topics.

Commissioner Burns’ Subpoenas to the APS Parties

133. On August 25, 2016, Commissioner Burns issued two subpoenas in accordance
with his constitutional and statutory authorities. The first was to Defendant APS and Defendant
Brandt in his capacity as Chairman, President and Chief Executive Officer of APS and/or
Pinnacle West, and the second was to Pinnacle West and Defendant Brandt in his capacity as
Chairman, President and Chief Executive Officer of APS and/or Pinnacle West. A true and
correct copy of the subpoenas is attached to this Complaint as Exhibit 1.

134. The subpoenas sought production of documents, answers to written questions, and
to compel testimony by Defendant Brandt and others with relevant knowledge concerning the
subjects listed within the subpoenas.

135. Commissioner Burns originally filed the subpoenas in an administrative
ratemaking docket for APS at the Corporation Commission.

136. The subpoenas issued by Commissioner Burns to APS and Pinnacle West and Mr.
Brandt were and remain appropriate and lawful and authorized as part of the ratemaking process

pending before the Commission involving APS. Commissioner Burns was not required to obtain
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information, records and testimony that relate to the ratemaking, corporate stability, corporate
wrongdoing, corporate overreaching, consumer interests, health and safety, compelled speech
and improper influence and disqualification issues over which the Commission is authorized
and responsible to regulate and for which each individual Commissioner is entitled to conduct
an investigation, including examinations of the books, records and agents of the regulated
monopoly, APS, and its affiliate, Pinnacle West.

202. Without the Court’s confirmation that Commissioner Burns is fully authorized to
issue and demand full and timely compliance with the subpoenas by APS and Pinnacle West
and CEO Brandt, and that he is authorized to call and conduct the questioning of APS and
Pinnacle West witnesses he sought for the APS Rate Case evidentiary hearing, Commissioner
Burns’ legal rights and authorities will be denied and the rights of Arizona citizens to the
operation of their Corporation Commission in accordance with its constitutional and statutory
powers shall be unlawfully impaired.

203. The respective rights of key elected state officials and of a regulated monopoly
and its affiliates and executives are therefore in dispute and need to be resolved.

204. As to questions involving his investigatory subpoenas, Commissioner Burns is
therefore entitled, including pursuant to the terms of the Arizona Uniform Declaratory
Judgments Act, A.R.S. § 12-1831, et seq., to a full and final declaration of the following:

a. that he is fully authorized and entitled to demand from the Defendants to whom
the investigatory subpoenas are directed, individually and collectively, the full and
timely compliance with the subpoenas that are the subject of this action, and that
he is not required to obtain consent, approval, or authority from any of the other
Commissioners to enforce the subpoenas;

b. that the relevance standard the Defendants have asserted to claim that his
subpoenas are unenforceable for seeking irrelevant information is not the standard
applicable to ACC investigatory subpoenas under Arizona law;

c. that the appropriate standard for measuring what information may be sought

through an ACC investigatory subpoena is whether there could exist even a mere
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suspicion that the information sought will adequately develop a factual basis
needed to determine if particular activities come within the ACC’s jurisdiction or
not;

that the information sought by Commissioner Burns’ investigatory subpoenas that
the Defendants have declared irrelevant actually meets both the true standard for
what sort of information may be sought by an ACC investigatory subpoena, but
also meets even higher standards for relevance, including the standard applied by
Rule 401, Ariz.R.Evid., concerning legitimate areas of ACC inquiry;

that discovery objections that a request for information is overly broad, unduly
burdensome, or not reasonably calculated to lead to the discovery of admissible
evidence are not applicable when considering the enforceability of an ACC
investigatory subpoena; and

that even if such discovery objections were potentially applicable, the requests of
the investigatory subpoenas that the Commissioner Defendants contend are overly
broad, unduly burdensome or not reasonably calculated to lead to the discovery of
admissible evidence are matters into which Commissioner Burns is entitled to
inquire, seek information directly relevant to legitimate areas of ACC inquiry, and
involve the type of scrutiny of records and information that a regulated monopoly
utility and its parent are expected to accept in return for the benefit of monopoly
status conferred by the state.

As to his demands to call and question APS and Pinnacle West witnesses,

Commissioner Burns is entitled, including pursuant to the terms of the Arizona Uniform

Declaratory Judgments Act, A.R.S. 8 12-1831, et seq., to a full and final declaration of the

following:

a. that he is fully authorized and entitled to demand and conduct the witness

questioning he had proposed to the ALJ in the APS Rate Case prior to any decision
being made in that case, and that he is not required to obtain consent, approval, or

authority from any of the other Commissioners to conduct such questioning;
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that the relevance standard the Defendants have asserted to claim that
Commissioner Burns’ proposed witness questioning is unauthorized for seeking
irrelevant information is not the standard applicable under Arizona law to such
guestioning by a sitting commissioner during a rate case evidentiary hearing;

that the appropriate standard for measuring what information may be sought
through Commissioner witness questioning at an evidentiary hearing in a rate case
Is whether there could exist even a mere suspicion that the information sought will
adequately develop a factual basis needed to determine if particular activities
come within the ACC’s jurisdiction or not;

that the information sought by Commissioner Burns’ proposed witness
questioning that the Defendants have declared irrelevant actually meets both the
true standard for what sort of information may be sought in such questioning, but
also meets even higher standards for relevance, including the standard applied by
Rule 401, Ariz.R.Evid., concerning legitimate areas of ACC inquiry;

that discovery objections that a request for information is overly broad, unduly
burdensome, or not reasonably calculated to lead to the discovery of admissible
evidence are not applicable when considering the questioning proposed by a
sitting Commissioner for the witnesses from a regulated utility and its parent at
their rate case evidentiary hearing; and

that even if such discovery objections were potentially applicable, the proposed
questioning that the Commissioner Defendants contend is overly broad or not
reasonably calculated to lead to the discovery of admissible evidence are matters
into which Commissioner Burns is entitled to inquire, seek information directly
relevant to legitimate areas of ACC inquiry, and involve the type of scrutiny of
records and information that a regulated monopoly utility and its parent are
expected to accept in return for the benefit of monopoly status conferred by the

state.
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Phoenix, Arizona 85012

Attorneys for Plaintiff Commissioner Robert

Burns

COPY of the foregoing served via AzTurbo E-Service
and sent via e-mail this 4th day of August, 2017 to:
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Joseph Roth

OSBORN MALEDON, P.A.
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mogrady@omlaw.com
jroth@omlaw.com

Matthew E. Price

JENNER & BLOCK
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Mark D. Goldman

Vincent R. Mayr

Simon P. Kennedy
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The Arizona Corporation Commission (“Commission”) reasonably and correctly
refused to compel Arizona Public Service Company (“APS”) and its unregulated parent
company, Pinnacle West Capital Corporation (“Pinnacle West”), and their CEO Donald
Brandt (collectively, “the Companies™), to comply with subpoenas and a demand for
testimony made by Plaintiff Commissioner Robert Burns in APS’s rate case. The
Commission determined that the subpoenas and demand for testimony sought irrelevant
information and were unduly burdensome. Ex. 1 (Commission Order denying
Commissioner Burns’s motions) at 19.! Commissioner Burns, however, claims a
personal right, under Article 15, Section 4 of the Arizona Constitution, to override the
Commission’s determination. He insists that the Constitution makes each commissioner
a law unto himself, at least with regard to extracting, and then making public, information
from public companies doing business in Arizona. Commissioner Burns’s claimed power
would have sweeping consequences: a single commissioner could demand any
information, including information relating to a company’s First Amendment-protected
activities, and depose the CEO of any public company doing business in Arizona,
regardless of the relevance to any Commission proceeding. The Constitution does not
vest a single commissioner with such extravagant authority. Instead, the Commission has
the final word on whether to enforce subpoenas issued in Commission proceedings. The
Amended Complaint should be dismissed.

BACKGROUND

The subpoenas and this litigation are part of Commissioner Burns’s long-running
effort to extract information concerning APS and Pinnacle West’s constitutionally
protected political speech. During the 2014 election cycle, certain 501(c)(4) social

welfare organizations engaged in political speech concerning Commission elections. Am.

! The Commission’s Order is discussed extensively in the Amended Complaint and thus is
properly before the Court on a motion to dismiss, and moreover, the Court may take judicial
notice of a Commission order. Strategic Dev. & Const., Inc. v. 7th & Roosevelt Partners, LLC,
224 Ariz. 60, 64 11 12-14 (App. 2010).
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Compl. 1 29. Those organizations had no legal obligation to reveal their donors, and did
not. Nevertheless, speculating that the Companies may have donated to those
organizations, see Am. Compl. 1 30, Commissioner Burns issued subpoenas demanding
disclosure of information including any political, lobbying, charitable, and advertising
expenditures made by APS or Pinnacle West for the years 2011-2016. He also demanded
the deposition of the APS and Pinnacle West CEO and sought to compel testimony from
a number of other employees of the Companies. Commissioner Burns stated his intent to
make public all information he received. See Am. Compl. Ex 1 at 1.

APS produced all responsive non-confidential documents in its possession and
agreed to produce all responsive confidential documents upon entry of a confidentiality
agreement. It also offered to make available for testimony an APS employee
knowledgeable about the topics identified in the subpoenas. Commissioner Burns refused
to enter a confidentiality agreement and insisted on deposing the CEO.

Commissioner Burns eventually sued, asking this Court to enforce his subpoenas.
The Companies moved to dismiss, arguing that Commissioner Burns was first required
to pursue administrative remedies before the Commission. The Court agreed and stayed
the case to allow Commissioner Burns to do so. 5/26/2017 Order, at 2.

In a 4-1 vote at a public meeting, with Commissioner Burns casting the sole
dissenting vote, the Commission declined to compel compliance. Am. Compl. §{ 173-
76. By the same margin, the Commission denied Commissioner Burns’s separate request
to question APS witnesses about the subjects identified in the subpoena. 1d. The
Commission explained that the information sought was irrelevant to the rate case. See
Ex. 1. That is because, as the Commission found based on record evidence, APS did not
seek to recover from its customers any of the categories of expenses identified by the
subpoenas. APS’s proposed rates are calculated based on its operating expenses from the
year 2015 only (known as the “test year”), and those operating expenses excluded

“charitable, political,” and “lobbying expenditures,” as well as any “marketing or
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DATED this 6™ day of September, 2017.
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OSBORN MALEDON, P.A.

By /s/ Mary R. O’Grady

Mary R. O’Grady

Joseph N. Roth

2929 North Central Avenue, 21st Floor
Phoenix, Arizona 85012-2793

JENNER & BLOCK
Matthew E. Price (Pro Hac Vice to be

filed)

1099 New York Avenue, NW

Suite 900

Washington, DC 20001-4412

Attorneys for Defendants

E-filed with the Clerk, Maricopa County
Superior Court and copy distributed via

AZTurboCourt this 6™ day of September, 2017, to:

Hon. Daniel Kiley

Maricopa County Superior Court, ECB-411
101 West Jefferson

Phoenix, Arizona 85003-2243

Copy of the foregoing served via email and
U.S. Mail this 6™ day of September, 2017, to:

William A. Richards

Alan S. Baskin

Leslie M. Ross

Basin Richards PLC

2901 N. Central Avenue, Suite 1150
Phoenix, Arizona 85012

Attorneys for Plaintiff

Mark D. Goldman (012156)
Vincent R. Mayr (013954)
Simon P. Kennedy (023938)
Jeff S. Surdakowski (030988)
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Goldman & Zwillinger PLLC
17851 North 85th Street, Suite 175
Scottsdale, AZ 85255

Attorneys for Tom Forese

Timothy La Sota

TIMOTHY A. LA SOTAPLC
2198 E. Camelback Rd., Suite 305
Phoenix, AZ 85016
tim@timlasota.com
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Attorneys for Respondent Arizona Corporation Commission

Brian Booker

GORDON & REES

111 W. Monroe St., Suite 1600
Phoenix, AZ 85003
bbooker@grsm.com

Attorneys for Respondent Doug Little

David J. Cantelme

CANTELME & BROWN, P.L.C.
3003 N. Central Ave., Suite 600
Phoenix, AZ 85012
David@chb-attorneys.com

Attorneys for Respondent Andy Tobin

Sarah L. Barnes

BROENING OBERG WOODS & WILSON
1122 E. Jefferson

Phoenix, AZ 85034

slb@bowwlaw.com

Attorneys for Respondent Boyd Dunn

/s/ Peqgqgy L. Nieto
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BEFORE THE ARIZONA CORPORATION COMMISSION

COMMISSIONERS Arizona Corporation Commission
‘ DOCKETED

TOM FORESE — Chairman
BOB BURNS
DOUG LITTLE JUN 27 2017
ANDY TOBIN

DOCKETED BY
BOYD W. DUNN

— &P
IN THE MATTER OF THE APPLICATION OF DOCKET NO. E-01345A-~16-0036
ARIZONA PUBLIC SERVICE COMPANY FOR A
HEARING TO DETERMINE THE FAIR VALUE OF DECISION NO 76161
THE UTILITY PROPERTY OF THE COMPANY :
FOR RATEMAKING PURPOSES, TO FIX A JUST

AND REASONABLE RATE OF RETURN
THEREON, TO APPROVE RATE SCHEDULES
DESIGNED TO DEVELOP SUCH RETURN.

DOCKET NO. E-01345A-16-0123
IN THE MATTER OF FUEL AND PURCHASED

POWER PROCUREMENT AUDITS FOR INTERLOCUTORY ORDER
ARIZONA PUBLIC SERVICE COMPANY. (Discovery Motions)
Special Open Meeting

June 20, 2017
Phoenix, Arizona

BY THE COMMISSION:

This issue concerns several pending motions offered by Commissioner Robert Burns
(“Commissioner Burns”) in the above-captioned Arizona Public Service Company’s (“APS”)
application to determine the fair value of the utility property of the Company for ratemaking
purposes, to fix a just and reasonable rate of return thereon, and to approve rate schedules designed to
develop such return filed on June 1, 2016, with the Arizona Corporation Commission
(“Commission”), and consolidated with Docket No. E-01345A-16-0123 on August 1, 2016. These
motions (collectively, the “Motions™) include: (I) Commissioner Burns’ Motion for Determination of
Disqualification and for Stay of Proceedings Pending Full Investigation (April 27, 2017) (“Motion
for Disqualification”), (II) Emergency Motion of Commissioner Robert Burns to Compel Compliance
with Investigatory Subpoenas (June 2, 2017) (“Motion to Compel”), (IIT) Emergency Motion of

Commissioner Robert Burns for Relief (1) Confirming That the Administrative Law Judge Will

1 DECISION NO.
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DOCKET NO. E-01345A-16-0036 ET AL

Facilitate Calling and Questioning of Hearing Witnesses; and (2) Approval of His Counsel
Participating in Questioning (April 26, 2017) (“Motion to Question and Admit Counsel to
Question”), and (IV) Emergency Renewed Motion of Commissioner Robert Burns for Relief Staying
These Rate-Making Proceedings (June 2, 2017) (“Motion to Stay”™).

Parties to this matter are APS, the Commission's Utilities Division (“Staff”), Richard Gayer,
Patricia Ferré, Warren Woodward, 10 Data Centers, LLC (“I0”), Freeport Minerals Corporation
(Freeport™), Arizonans for Electric Choice and Competition (“AECC”), Sun City Home Owners
Association (“Sun City [-IOA”), Western Resource Advocates (“WRA?™), Arizona Investment
Council (“AIC”); Arizona Utility Ratepayer Alliance (“AURA”); Property Owners and Residents
Association of Sun City West (“PORA”), Arizona Solar Energy Industries Association (“AriSEIA”™),
Arizona School Boards Association (“ASBA”) and Arizona Association of School Business Officials
(“AASBO”) (collectively “ASBA/AASBO”); Cynthia Zwick, Arizona Community Action
Association (“ACAA”); Southwest Energy Efficiency Project (“SWEEP”); the Residential Utility
Consumer Office (“RUCO”), Vote Solar; Electrical District Number Eight and McMullen Valley
Water Conservation & Drainage District (collectively, “ED8/McMullen”), The Kroger Co.
(“Kroger”), Tucson Electric Power Company (“TEP”); Pima County; Solar Energy Industries
Association (“SEIA”), the Energy Freedom Coalition of America (“EFCA”), Wal-Mart Stores, Inc.
and Sam's West, Inc. (collectively, “Walmart”); Local Unions 387 and 769 of the International
Brotherhood of Electrical Workers, AFL-CIO (collectively, “the IBEW Locals”); Calcine Energy
Solutions LLC (“Calcine Solutions)(formerly Noble Energy Solutions, LLC), the Arizona
Competitive Power Alliance (“the Alliance”), Electrical District Number Six, Pinal County, Arizona
(“ED 67), Electrical District Number Seven of the County of Maricopa, State of Arizona (“ED7”),
Aguila Irrigation District (“AID”), Tonopah Initiation District (“T1D”), Harquadiala Valley Power
District (“I-IVPD”), and Maricopa County Municipal Water Conservation District Number One
(“MWD?”) (collectively, “Districts™), the Federal Executive Agencies (“FEA”), Constellation New
Energy, Inc. (“CNE”), Direct Energy, Inc. (“Direct Energy”), AARP, the City of Sedona (“Sedona™);
Arizona Solar Deployment Alliance (“ASDA”); the City of Coolidge (“Coolidge”), REP America

2 DECISION NO. 76161
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DOCKET NO. E-01345A-16-0036 ET AL

d/b/a ConservAmerica (“ConservAmerica”), and Granite Creek Power & Gas and Granite Creek
Farms LLC (collectively, “Granite Creek”).
DISCUSSION

L Background

The Motions are the most recent development in a longstanding discovery dispute between
APS and Commissioner Burns. APS is a public service corporation principally engaged in furnishing
electricity in the state of Arizona. APS is the largest subsidiary of Pinnacle West Capital Corporation
and the largest electricity provider in Arizona serving more than 1.2 million customers in 11 of
Arizona's 15 counties. APS also generates, sells, and delivers electricity to wholesale customers in
the western United States. Commissioner Burns was first elected to the Arizona Corporation
Commission in 2012 and reelected to a second term in 2016. Commissioner Burns is one of five
statewide elected officials serving on the Commission. Staff and intervenors did not participate in
briefing the Motions.

A. The Origins of Commissioner Burns’ Discovery Dispute with APS

The conflict between Commissioner Burns and APS can be traced back to a 2015 generic
docket created by Commissioners Burns and Susan Bitter Smith! (“Commissioner Bitter Smith”) to
explore the campaign contribution practices of public service corporations in response to perceived
public “suspicion and mistrust” of the Commission.? Initially, these Commissioners asked public
service corporations and unregulated entities who appear before the Commission to voluntarily
refrain from directing independent expenditures at candidates for the Commission.? Over the years,
Commissioner Burns has broadened the scope of this initial request and pursued the information from
APS through a variety of procedural avenues including generic dockets, APS’s Commission cases,
and civil proceedings. His most recent demand asks APS to produce information detailing its political

spending, campaign contributions, lobbying expenses, charitable contributions, marketing expenses,

! Susan Bitter Smith was Chair of the Commission at the time the above referenced docket was opened. For the
purposes of this Decision, and in the interest of clarity and continuity, only the current Chairman, Tom Forese, will be
identified as Chairman of the Commission. Former Chairpersons are identified as Commissioners.

? See Correspondence from Commissioner Burns to Outside Parties, Docket No. AU-00000A-15-0309 (Nov. 30, 2015).
31d.

3 DECISIONNO. ___ 76161
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DOCKET NO. E-01345A-16-0036 ET AL

and sponsorship costs for the years 2011 through 2016. Commissioner Burns insists this information
is vital to resolving the APS rate case. The Motions are his latest effort to acquire the information
from APS.

B. Commissioner Burns’ Initial Attempts to Collect Information from APS

In response to Commissioners Burns and Bitter Smith’s, APS filed a letter in the new generic
docket objecting to the voluntary request as a violation of the Compé.ny’s First Amendment rights. In
its objection, Donald Brandt, CEO for Pinnacle West, (“Mr. Brandt”) stated that “APS does not
recover from customers the cost of any political contributions.”* Commissioner Burns replied to APS
and demanded a “full report[] of any campaign contributions and indirect contributions to third-party
organizations” made during the 2014 election cycle.’

Commissioners Burns and Bitter Smith were not the only voices heard on the issue. Chairman
Tom Forese (“Chairman Forese”) noted that any request to refrain from political contributions would
“have severe implications to civil liberties.”® Commissioner Doug Little (“Commissioner Little”)
suggested that attempts to subpoena campaign finance records would have “constitutional and
practical problems” and focusing on APS, while excluding other similarly situated entities, is
“inherently unfair and would lead to an incomplete picture of what actually was going on in the 2014
elections.”’

Since 2015, Commissioner Burns has responded to APS’s refusal to produce the information
with increasing severity. In January 2016, Commissioner Burns decided “to broaden [his] inquiry to
include funds expended on all political contributions, lobbying, and charitable contributions, i.e., all
donations made — either directly or indirectly — by APS or under APS’s brand name for any
purpose.”® At the April 2016 Open Meeting, Commissioner Burns stated “I am voting no on this item

and will not support any further action items requested by APS with the exception of an item that

4 Mr. Brandt’s Letters to Commissioner Burns, Docket No. AU-00000A-15-0309 (Oct. 23 and Dec. 30, 2015).

3 Correspondence from Commissioner Burns to Outside Parties, Docket No. AU-00000A-15-0309 (Nov. 30, 2015).
¢ Correspondence from Chairman Forese, Docket No. AU-00000A-15-0309 (Sept. 4, 2015).

7 Correspondence from Commissioner Little, Docket No. AU-00000A-15-0309 (Sept. 11, 2015).

8 Correspondence from Commissioner Burns, Docket No. AU-00000A-15-0309 (Jan. 28, 2016).

76161
4 DECISION NO.
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DOCKET NO. E-01345A-16-0036 ET AL

might have health or safety components until the Commission order that rests at the APS corporate
office is complied with in its entirety.”

By the summer of 2016, Commissioner Burns sought out yet another route to the information
when he asked the Commission to authorize the retention of an attorney to conduct an investigation
into political contributions in Commission elections. He continued to be concerned with the
reputation of the Commission and believed an investigation was a way “to at least have some
information available for people out there to understand what’s going on [with this regulated
entity].”!® Commissioner Burns wanted to investigate “potential undue influence on the
Commissioners . . . in the future.”!! When pressed for proof that an investigation was warranted,
Commissioner Burns could not point to any evidence, but argued that “a lot of people” told him that
it was “not a wild goose chase and that I should proceed.”!? He urged the Commission to “[g]ive
[him] this investigator and I might be able to find that evidence.”"?

His proposal was met with resistance from the rest of the Commission. Several
Commissioners felt Commissioner Burns had “been accusing [Chairman Forese and Commissioner
Little] of being under the undue influence of [APS].” Commissioner Burns responded stating, “that is
an absolute lie.”*and he “did not challenge [the Commissioners’] integrity. [He] challenge the
integrity of APS.” He went on to say “[w]hen I speak to a group, I tell them that [Chairman Forese

and Commissioner Little] were unaware of where that money came from until after the election, just

like everybody else, that you had no [ ] knowledge of where that money was coming from.”"?

® Open Mtg. Tr. at 12-13 (Item No. 27), Docket No. E-01345A-11-0224 (Apr. 12-13, 2016), available in Motion to
Quash, or, in the Alternative, to Decline to Hear (“Motion to Quash”) at Ex. J (Sept. 9, 2016).

10 Staff Mtg. Tr. at 13-14, 19 (Item No. 3), Docket No. AU-00000E~16-0270 (Aug. 10, 2016), available in Motion to
Quash at Ex. L (Sept. 9, 2016).

174, at 32.

12 1d. at 30.
Bd.

“41d. at 17.
15]1d. at 18-19.

5 DECISION NO, 76161
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—

Commissioner Burns believed “APS is the one that’s put the cloud over this Commission and over
[Commissioners’] candidacy” and not Chairman Forese and Commissioner Little.!6

The Commissioners also raised legal concerns with pursuing his investigation. Commissioner
Bob Stump (“Commissioner Stump”) noted that it is legal for a utility spend dark money to affect the
outcome of an election. He stated, “it may not be nice. But to the best of my understanding, only
changing the law will prevent it from happening again. And as far as I know, there’s absolutely
nothing that we, as Commissioners, can do to prevent anyone from spending money in races for the

Commission, short of changing the law.”!” Commissioner Stump also questioned the logic

O 0 N O B~ WwWN

underpinning the investigation stating, “let’s say we prove that the utility spent it, fine. There’s still

[u—
(o)

no nexus to that spending to the character of [Chairman Forese and Commissioner Little] or any other

[a—y
—ry

[Clommissioners.”!® Commissioner Little worried that the investigation could infringe on APS’s

—_—
[\

protected speech rights.!® Chairman Forese was concerned that there was a political motivation

[y
W

behind the investigation.® The Commission ultimately declined to fund the investigation.

,_A
S

C. The Subpoenas and Prehearing Rate Case Proceedings

[—
wn

On August 25, 2016, Commissioner Burns issued two subpoenas commanding APS, Pinnacle

—
[&)

West, and Mr. Brandt to appear and provide testimony on October 6, 2016. The subpoenas further

[
~J

ordered APS, Pinnacle West, and Mr. Brandt to produce documents and information including each

[y
<]

charitable contribution, political contribution, lobbying expenditure, marketing/advertising

fam—y
\o

expenditure, 501(c)(3) and 501(c)(4) expenditure made by APS or Pinnacle West for the years 2011

\®]
<

through 2016.%!

\S]
—_

APS responded to the subpoenas by producing “all nonconfidential documents in its

N
N

possession that are responsive to the subpoena™ and agreed to “produce any remaining responsive

N
(8]

documents in its possession that are confidential after an appropriate confidentiality agreement is

N
N

16 1d. at 30.

71d. at11.

18 1d. at 44-45.

¥ Id. at 34,

0/d at17.

2 Correspondence from Commissioner Burns, Attachment A (Aug. 25, 2016).

N NN N
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in the docket and a Complaint for Declaratory Judgment in the Maricopa County Superior Court Case

No. CV2016-014895 (“APS v. Commissioner Burns”).*> APS and Commissioner Burns engaged in

that expanded voluntary disclosure of political expenditures on a going-forward basis. In addition, the

DOCKET NO. E-01345A-16-0036 ET AL

signed.”?? APS also filed a Motion to Quash, or, in the Alternative, to Decline to Hear (Sept. 9, 2016)

several months of negotiations, but could not reach a settlement.

At the close of 2016, the Pinnacle West Board adopted a revised political participation policy

policy also requires annual disclosure from Pinnacle West of its “political contributions, payments to
trade associations that may have been used for lobbying-related or other political activities,
contributions to 501(c)(3) or 501(c)(4) organizations that may have used some of the proceeds for
lobbying-related or political activities permitted by law, and independent political expenditures made
by Pinnacle West.”?*

By February 2017, Commissioner Burns claims he still had not received a satisfactory
response from APS so he changed tactics once again and opened a new docket entitled ‘Development
of New Transparency and Disclosure Rules related to Financial Expenditures by Regulated
Monopolies, Intervenors and other Stakeholders’ (“T&D”).% According to Commissioner Burns, the
T&D docket would study and rectify “problems regarding financial contributions from regulated
monopolies or other stakeholders who may appear before the [Commission] that may directly or
indirectly benefit an ACC candidate, the sitting commissioner or key ACC staff.”2® The subpoenas
were refiled in the T&D docket and Commissioner Burns stated this latest investigation would

include obtaining responses from APS.?’ In response, APS noticed a voluntary dismissal of APS v.

Commissioner Burns on March 8, 2017 and filed a Renewed Motion to Quash on March 10, 2017.

22 APS Ltr. to Commissioner Burns (Sept. 9, 2016).

2 Id, In addition to the Complaint, APS also filed an Application for Preliminary Injunction and an Application for
Order to Show Cause in Maricopa County Case No. CV2016-014895.

24 Renewed Motion to Quash at 12 (Mar. 10, 2017).
% Correspondence from Commissioner Burns at 1, Docket No. RU-00000A-17-0035 (Feb. 7, 2017).

%]d.
7 1d.

76161
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DOCKET NO. E-01345A-16-0036 ET AL

D. Commissioner Burns v. APS, Maricopa County Case No. CV2017-001831

On March 9, 2017, Commissioner Burns filed a Complaint seeking declaratory relief against
APS in Maricopa County Superior Court Case No. CV2017-001831 (“Commissioner Burns v. APS™).
APS filed a Motion to Dismiss on the grounds that the Commission had primary jurisdiction and
Commissioner Burns failed to exhaust his administrative remedies. In his response, Commissioner
Burns argues that his sweeping constitutional authority to investigate and concerns over
Commissioner disqualification ensure the Complaint survives. The APS reply suggests that broad
sweeping authority still must be seeking relevant information and the exhaustion of administrative
remedies warrant dismissal. The Superior Court judge entered his Ruling that ordered a stay of the
proceedings and found Commissioner Burns had not exhausted his administrative remedies and was
required to file a Motion to Compel with the Commission before returning to his court.?8

I1. Procedural History

On June 1, 2016, APS filed application to determine the fair value of the utility property of
the Company for ratemaking purposes, to fix a just and reasonable rate of return thereon, and to
approve rate schedules designed to develop such return.

On June 14, 2016, APS filed a Notice of Errata.

On June 23, 2016, APS filed its Second Notice of Errata.

On July 1, 2016, Staff issued a Letter of Sufficiency pursuant to Arizona Administrative Code
(“A.A.C.”) R14-2-103, classifying APS as a Class A utility.

On July 22, 2016, a Rate Case Procedural Order was issued setting the procedural schedule
and associated procedural deadlines for this matter, granting several interventions, and granting
several requests to receive service by email.

On August 1, 2016, a Procedural Order was issued granting Staff’s request to consolidate the
above-captioned dockets,” correcting typographical errors in the July 22, 2016 Rate Case Procedural

Order, granting interventions, and granting requests to receive service by email.

% Correspondence from Commissioner Dunn, Ex. A (May 30, 2017).
# Docket No. E-01345A-16-0123 was opened on April 11, 2016.

76161
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DOCKET NO. E-01345A-16-0036 ET AL

On August 9, 2016, a Procedural Order was issued granting several interventions and
approved a consent to email service.

On August 25, 2016, Correspondence from Commissioner Bob Burns was filed in the docket.
The correspondence included subpoenas commanding production of documents and testimony from
APS, Pinnacle West Capital Corporation (“Pinnacle West”), and Mr. Brandt.

On September 9, 2016, APS filed correspondence regarding subpoenas dated August 25,
2016.

On September 9, 2016, APS filed a Motion to Sever.

On September 9, 2016, APS filed a Motion to Quash, or in the Alternative, to Decline to
Hear.

On September 12, 2016, APS filed correspondence objecting to the subpoenas.

On September 13, 2016, Correspondence from Commissioner Bob Burns was filed requesting
counsel be provided to defend him in APS'v. Commissioner Burns, Maricopa County Superior Court
Case No. CV2016-012895.

On September 15, 2016, the Commission authorized Commissioner Burns to retain counsel to
defend him in the suit brought by APS.

On October 3, 2016, EFCA filed a Notice of Deposition of Barbara D. Lockwood.

On October 6, 2016, APS filed a Motion for Procedural Conference and Interim Protective
Order.

On October 12, 2016, EFCA filed its Response to Motion for Procedural Conference and
Interim Protective Order.

On October 14, 2016, a Procedural Order was issued granting APS's request for an interim
protective order regarding EFCA's October 3, 2016 Notice of Deposition, and setting a procedural
conference to be held on October 20, 2016 for the purpose of discussing discovery issues, including
but not limited to the deposition of APS witness Barbara D. Lockwood.

On November 17, 2016, a Procedural Order was issued granting intervention to AARP,
Sedona, and ASDA, granting requests for Service by Email, and setting procedural deadlines

regarding the deposition of APS witness Barbara Lockwood.

76161
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DOCKET NO. E-01345A-16-0036 ET AL

On November 23, 2016, a Procedural Order was issued granting intervention to Sunrun,
Coolidge, ConservAmerica, and Granite Creek.

On November 30, 2016, EFCA filed a Notice of Deposition of Barbara D. Lockwood. The
Notice indicated that EFCA and APS settled upon the date and time of the deposition, which will take
place on December 15, 2016, at 9:00 a.m.

On December 5, 2016, EFCA filed its Emergency Motion to Compel Production of Barbara
Lockwood Calendar in Advance of Lockwood Deposition.

On December 5, 2016, EFCA filed its Emergency Motion for Expedited Consideration
Regarding Emergency Motion to Compel Production of Barbara Lockwood Calendar in Advance of
Lockwood Deposition.

On December 7, 2016, APS filed its Response in Opposition to EFCA's Motion to Compel.

On December 7, 2016, APS filed its Motion to Compel.

On December 12, 2016, EFCA filed its Reply in Support of Emergency Motion to Compel
Production of Barbara Lockwood Calendar in Advance of Lockwood Deposition.

On December 29, 2016, APS filed its Notice of Intent of Revenue Requirement Settlement
Discussions.

On December 30, 2016, EFCA filed its Sur-Response to APS's Motion to Compel, Motion to
Strike Reply Brief; and Notice of Lodging Sur-Response. |

On January 4, 2017, APS filed its Response to EFCA's Motion to Strike Reply Brief and
Notice of Lodging Sur-Response.

On January 5, 2017, APS filed a Motion for Protective Order.

On January 6, 2017, EFCA filed its Response to APS's Motion for Protective Order.

On January 6, 2017, EFCA filed its Emergency Motion for Expedited Consideration
Regarding EFCA's Response to APS's Motion for Protective Order.

On January 6, 2017, Staff filed its Notice of Time and Location for Settlement Discussions.

On January 13, 2017, a Procedural Order was issued denying Vote Solar's Motion to Strike;
and Granting APS's Motion for Protective Order in regard to EFCA's Notices of Deposition of APS

witnesses Leland R. Snook and Charles A. Miessner.

10 DECISIONNO, /6161
APPO08




Go to Previous View | Go to Table of Contents - Appendix

O 0 N Y

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

DOCKET NO. E-01345A-16-0036 ET AL

On January 18, 2017, EFCA filed its Motion for Reconsideration of the Approval of APS's
Motion for Protective Order.

On February 22, 2017, Commissioner Burns filed correspondence notifying the parties that he
had opened a new docket entitled, “Development of New Transparency and Disclosure Rules related
to Financial Expenditures by Regulated Monopolies, Intervenors and other Stakeholders” (Docket
No. RU-0000A-17-0035).

On March 1, 2017, Staff filed its Notice of Filing Settlement Term Sheet.

On March 9, 2017, Commissioner Burns filed a Complaint against APS with Maricopa
County Superior Court, Commissioner Burns v. APS, Case No. CV2017-001831.

On March 27, 2017, a Settlement Agreement was filed, signed by APS, Freeport, AECC,
RUCO, Sun City HOA, WRA, Vote Solar, ASBA, AASBO, AIC, AURA, PORA, AriSEIA, ACAA,
Kroger, SEIA, Calpine Solutions, CNE, Direct Energy, EFCA, the Alliance, Walmart, the IBEW
Locals, FEA, Sedona, ASDA, Granite Creek, Coolidge, ConservAmerica, and Staff.

On March 30, 2017, APS filed a Motion to Dismiss Commissioner Burns’ Complaint in
Commissioner Burns v. APS.

On April 14, 2017, a Protective Order was issued to govern the treatment of the Joint Solar
Cooperation Agreement between APS and the solar parties. In general, the JSCA provides that its
signatories will refrain from seeking to undermine the Settlement Agreement through ballot
initiatives, legislation or advocacy at the Commission.

On April 18, 2017, Commissioner Burns filed his Response to the Motion to Dismiss in
Commissioner Burns v. APS.

On April 20, 2017, a Prehearing Conference was held to schedule witnesses and plan trial.
Commissioner Burns attended and notified the parties that he “will be submitting additional questions
to be answered by APS and will be advising the administrative law judge that I believe APS will need
to produce witnesses not currently listed to answer my additional questions.” He indicated he “will be

present on [April 27, 2017]” to ask questions of APS witnesses.*°

30 Prehearing Conf. Tr. vol. I, 17, 43-44, 48, 52-53 (Apr. 20, 2017).
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On April 21, 2017, Commissioner Burns filed a list of witnesses and subjects of testimony he
intended to question.

On April 24, 25, 26, 27, and 28, 2017, and May 1 and 2, 2017, the evidentiary hearing in this
matter was held before a duly authorized Administrative Law Judge of the Commissioners, at the
Commission’s offices in Phoenix, Arizona.

On April 24, 2017, Commissioner Burns filed his Request for Questioning of APS and
Pinnacle West Witnesses.

On April 24, 2017, Mr. Bill Richards spoke “on behalf of Commissioner Robert Burns” to
discuss the questioning of APS witnesses.*!

On April 24, 2017, Administrative Law Judge Jibilian instructed the parties that “[t]he
Hearing Division will deferred to the Commission as a body for its consideration and determination
on the dispute. And to facilitate that process, I will ask that any motions by any party any comments
by any Commissioner or Commissioner representatives relating to the dispute between
Commissioners should be made in writing in this docket.”32

On April 26, 2017, Commissioner Burns filed his Motion to Question and Admit Counsel to
Question.

On April 26, 2017, APS filed its Objection to Commissioner Burns’ Demand for Testimony.

On April 27, 2017, Commissioner Burns did not appear to question APS witnesses.*?

On April 28, 2017, Commissioner Burns filed his Motion for Disqualification.

On May 1, 2017, APS filed its Reply to Commissioner Burns’ Response to the Motion to
Dismiss in Commissioner Burns v. APS.

On May 4, 2017, APS filed the Declaration of Barbara Lockwood to supplement her
testimony and respond to Commissioner Burns’ April 24, 2017 questions.

On May 12, 2017, Commissioner Burns filed a Notice of Insufficiency of APS and Pinnacle

West Responses to Commissioner Burns® Questions.

3 Hr'g Tr. vol. 1, 19-23 (April 24, 2017).
2 Hrg Tr. vol. I, 19 (Apr. 24, 2017).
3 Hrg Tr. vol. VII, 1315 (May 2, 2017).
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On May 25, 2017, Maricopa County Superior Court Judge Kiley held oral argument on APS’s

On May 30, 2017, a Ruling was issued in Commissioner Burns v. APS ordering a stay of the

On June 2, 2017, Commissioner Burns filed the Motion to Compel and Motion to Stay.
On June 15,2017, APS filed its Opposition to the Motion to Compel and Motion to Stay.
Numerous public comments have been filed.

III. Discovery Motions Filed by Commissioner Burns

A. Motion for Disqualification

1. Summary of Briefing

The Motion for Disqualification requests an order suspending these proceedings, facilitating
an expeditious and thorough investigation, and requiring disqualification of any Commissioners
determined to be “disqualified under constitutional due process standards.”* Commissioner Burns
asserts that disqualification is necessary because independent expenditures were made on behalf of
Commissioners Forese and Little in the 2014 Commission elections. According to Commissioner
Burns, disqualification is warranted because Pinnacle West refuses to disclose its 2014 political
contributions.*> He asserts that Pinnacle West admits it “may use our corporate funds to make
independent expenditures or to contribute to organizations engaged in lobbying or political campaign
activity or that make independent expenditures at the federal, state or local level, as permitted by
law” 3¢ and may have contributed to the independent expenditures Save Our Future Now and Arizona
Free Enterprise Club, both of which directed independent expenditure campaigns on behalf of
Chairman Forese and Commissioner Little.>” In addition, Commissioner Burns also demands the

investigation and possible disqualification of Commissioners Andy Tobin (“Commissioner Tobin”)

34 Motion for Disqualification at 2.
35 Motion for Disqualification at 16.
36 Motion for Disqualification at 10.

37 Motion for Disqualification at 11-14. According to the Arizona Secretary of State’s website, independent
expenditures in the amounts of $290,225 from Save Our Future Now and $154,197 from Arizona Free Enterprise Club
were made on behalf of Chairman Forese. Independent expenditures in the amounts of $291,725 from Save Our Future
Now and $154,197 from Arizona Free Enterprise Club were made on behalf of Commissioner Little.
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and Boyd Dunn (“Commissioner Dunn”) because independent expenditures from Arizona Coalition

for Reliable Electricity, a group funded by Pinnacle West, were directed in support of their 2016

Commission elections.3® Commissioner Burns admits that Arizona Coalition for Reliable Electricity

made contributions in the amount of $1,324,469 on his behalf during the 2016 Commission election,

but suggests it was “a crafty, manipulative scheme designed to potentially cast him as a hypocrite in

the eyes of voters. . . .”* According to the Arizona Secretary of State’s website, independent

expenditures in the amounts of $1,065,383 from Save Our AZ Solar and $13,697 from SolarCity
Corporation were made on behalf of Commissioner Burns during the 2014 Commission election.
SolarCity Corporation has been a party in prior Commission cases and a member of EFCA, an
intervenor in the APS rate case.*’

The Motion for Disqualification is premised on Commissioner Burns’ belief that
disqualification is necessary to protect the due process rights of the parties to the rate case. He relies
on heavily on Caperton v. A.T. Massey Coal Co., 556 U.S. 868 (2009), as grounds for disqualifying
his fellow Commissioners. Commissioner Burns asserts that the Caperton requires investigation and
disqualification where the amount spent creates a “serious risk of actual bias.” 556 U.S. at 884.
According to Commissioner Burns, a serious risk is present when there is a disparity between “the
contribution’s relative size in comparison to the total amount of money contributed to the campaign,
the total amount spent in the election, and the apparent effect that contribution had on the outcome of
the election.” Id.

APS objected to the disqualification of Chairman Forese and Commissioners Little, Tobin,

and Dunn.*! APS argues that Commissioner Burns has no standing to assert the due process rights of

the parties to the rate case. It also distinguishes Caperton suggesting that the holding only applies to

3% Motion for Disqualification at 21. According to the Arizona Secretary of State’s website, independent expenditures in
the amount of $1,324,468 were made by Arizona Coalition for Reliable Electricity, a group funded by Pinnacle West,
made on behalf of Commissioners Tobin and Dunn during the 2016 Commission election.

¥Id.
40 SolarCity Corporation is the primary contributor to Save Our Solar AZ.

I Opposition of Arizona Public Service Company to Emergency Motion of Commissioner Robert Burns to Compel
Compliance with Investigatory Subpoenas (“Opposition to Motion for Disqualification”) at 15-22, 34-37 (Jun. 15,
2017).
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judges, not commissioners engaged in ratemaking.*? See Ariz. Corp. Comm'n v. Super. Ct., 107 Ariz.
24,26 (1971) (ratemaking and rulemaking are legislative acts); Simms v. Round Valley Light &
Power Co., 80 Ariz. 145, 154 (1956) (ratemaking requires legislative discretion). In lieu of Caperton,
APS urges the Commission to adopt the principles in Hortonville Joint School District v. Hortonville
Education Association, 426 U.S. 482, 488 (1976). In Hortonville, the Court held that due process for
failing to provide “an independent, unbiased decisionmaker” was not offended when a matter has
“significant governmental and public policy dimensions” and is not simply “an adjudicative
decision.” Id.

Finally, APS asserts that disqualifying Chairman Forese and Commissioners Little, Tobin,
and Dunn would eliminate the possibility of a quorum. In such cases, the Rule of Necessity prohibits
disqualification and allows all Commissioners to adjudicate the APS rate case.

2. Resolution

Commissioner Burns has not demonstrated that disqualification of Chairman Forese and
Commissioners Little, Tobin, and Dunn is required.*® First, we agree that Caperton v. A.T. Massey
Coal Co. is distinguishable and does not apply to the Commission while ratemaking. Second, the
Rule of Necessity precludes disqualification in these circumstances. See Ariz. Agency Handbook, §
10.9.4.3. (“If a majority of the total membership of a public body is disqualified, thereby making it
impossible for the public body to convene a quorum to discuss or decide the matter, the disqualified
members may disclose in the public record their reasons for disqualification and proceed to act as if
they were not disqualified.” (citing A.R.S. § 38-508(B) and Nider v. Homan, 89 P.2d 136, 140 (Cal.
App. 1939)).

Finally, Commissioner Burns lacks the standing necessary to disqualify or recuse his fellow
Commissioners. Commissioner Burns pursues disqualification for the “protection of parties,”

“consumers, the voters, and the public at large.”** This issue was addressed in Kerr v. Killian, 197

21d. at 18-19.

43 Arizona has adopted a combination test for adjudicative officers acting in their legislative capacity. A movant
demonstrates bias by showing an “irrevocably closed mind” or by “prejudgment of the specific facts that are at issue.”
Havasu Heights Ranch & Dev. Corp. v. Desert Valley Wood Prods. Inc., 167 Ariz. 383, 387 (App. 1990).

# Motion for Disqualification at 23.
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Ariz. 213 (App. 2000). The court held that the Arizona Department of Revenue “lacks standing to
seek reversal on the basis of [inadequéte notice to taxpayers] because the right to due process asserted
does not belong to the Department.” Id. at 217. Like Kerr, Commissioner Burns is seeking to
vindicate due process rights that belong to the parties. None of the parties to the rate case have come
forward to say there is insufficient facts to proceed with ratemaking and Commissioner Burns has no
standing to pursue disqualification.

We conclude, consistent with the discussion above, that it is just and reasonable and in the

public interest to deny the Motion for Disqualification.

B. Motion to Compel

1. Summary of Briefing

The Motion to Compel asks the Commission to confirm that Commissioner Burns “has
individual authority to issue and enforce the Subpoenas,” “that the remaining Commissioners will not
act upon the objections against the Subpoenas,” and, in absence of the court order, “the Subpoenas
are subject to immediate enforcement.”* He also asks for an order granting the Motion for
Disqualification and the Motion to Question and Admit Counsel to Question.*6

Commissioner Burns argues that the Motion to Compel should be granted because the
Commission cannot interfere with his individual right as a Commissioner to conduct investigations of
a regulated utility and to inspect the books and records of both the utility and their affiliated
companies. See, e.g. Ariz. Const., art. XV, §§ 3-4, A.R.S. § 40-241 (“each commissioner” may
conduct inspections of corporate books or examinations under oath of corporate officials), Ariz. Corp.
Comm'n v. Ariz. ex rel. Woods, 171 Ariz. 286, 290-291 (1992).47 He relies upon the “broad
investigatory powers” of a Commissioner.*® Commissioner Burns asserts that Carrington v. Arizona

Corporation Commission, 199 Ariz. 303, 305 (App. 2000), recognized that a Commissioner “can

4 Motion to Compel at 2.

%6 The Motion for Disqualification is discussed in § III(A), supra. The Motion to Question and Admit Counsel to
Question is discussed below in § ITI(C).

47 Motion to Compel at 6.
“8 Motion to Compel at 7.
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investigate merely on suspicion that the law is being violated, or even just because [he or she] wants
assurance that it is not.”*® According to Carrington, “the Commission must be free without undue
interference or delay to conduct an investigation which will adequately develop a factual basis for a
determination as to whether particular activities come within the Commission's regulatory authority.”
199 Ariz. at 305.

The Motion to Compel also states that the subpoenas are relevant because “the information
sought is central to the Commission's rate-setting authorities. It will confirm the transfer of utility
customer revenues funding between APS and its parent, and just how Pinnacle West relies upon and
uses them for political influence activities, and will provide evidence critical to determining the
manner and extent to which APS's rate requests and rate settlement strategies and decisions,
including calculations and settlement decision-making for the pending request increase, are impacted
and influenced by Pinnacle West's political and other influence-peddling spending and objectives.”>°

Commissioner Burns also asserts the subpoenas do not violate the First Amendment because
“a compelling interest exists - and a subpoena will be enforced regardless of potential First
Amendment issues - where the agency seeking the information is conducting an investigation
pursuant to its statutory authority.”! He distinguishes Citizens United v. Federal Election
Commission, 558 U.S. 310 (2010), stating an exception exists when the government requires
corporate disclosure. Vz. Right to Life Comm., Inc. v. Sorrell, 875 F.Supp. 376, 386 (D.Vt. 2012).

APS objects to the Motion to Compel, arguing that the subpoenas are not relevant to the rate
case, that Commissioner Burns lacks the authority to compel this information, the subpoenas violate
APS’s First Amendment rights, and the subpoenas are intended to harass APS. The Company relies
on the limiting language in Carrington to support its arguments on relevance and harassment. APS
argues the subpoenas are not relevant to the rate case because they seek information on expenditures

that were not included in APS’s test year expenditures. See In re Sulphur Springs Valley Electric

# Id. quoting Carrington, 199 Ariz. at 305 (internal citations omitted).
50 Motion to Compel at 8.
3! Motion to Compel at 22, quoting U.S. v. Inst. for Coll. Access & Success, 27 F. Supp. ad 106, 115 (D.D.C. 2014)

(internal citations omitted).
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1 || Coop. Inc., Decision 71274 at 7-11, Docket No. E-01575A-08-0328 (Sept. 8, 2009) (Commission
2 || disallowed expenditures for charitable contributions, sponsorships, gifts, meals, and entertainment);
3 || In re Sunrise Water Co., Decision 71445 at 19-21, Docket No. W-02069A-08-0406 (Dec. 23, 2009)
4 || (Commission disallowed lobbying expenses because legislative activities have no direct benefit to
5 | ratepayers). APS did not include charitable, political, or lobbying expenditures in its test year
6 | expenses. Since these expenditures are not included in expenses, it believes this information is not
7 | relevant to ratemaking. In addition, APS further believes any request for information outside of the

8 [ 2015 test year is overbroad and unduly burdensome.

9 The objection also asserts the subpoenas violate APS’s First Amendment rights granted in
10 | Citizens United. According to APS, in Citizens United, “the Supreme Court held that corporations
11 | have a First Amendment right to make independent political expenditures and that “[n]o sufficient
12 | governmental interest justifies limits® on such expenditures.”? 558 U.S. at 365. APS argues that
13 | Commissioner Burns fails to recognize that “although campaign expenditures that benefit judges
14 |l could give rise to corruption or the appearance thereof, expenditures benefiting legislators could not.
15 | Id. at 357.7%3
16 2. Resolution
17 The Commission finds that the limiting language in Carrington applies and the subpoenas are
18 || not relevant to APS’s rate case. In Carrington, the court cabined in the sweeping power noted by
19 || Commissioner Burns, stating “the Commission may not act unreasonably and may not use its
20 | investigatory powers to harass, intimidate, or defame a business.” Carrington, 199 Ariz. at 305
21 | (internal citations omitted). The Commission cannot issue a subpoena that is “not within its scope of
22 | authority.” Id. Tt cannot enforce an “order that is too vague,” or enforce a subpoena that “seeks
23 | irrelevant information,” where the “investigation is being used for an improper purpose, such as to

24 | harass.” Id. The subpoenas seek information that is irrelevant to the rate case and is not reasonably

25
26
27
32 Opposition to Motion to Compel at 18.
28 53 1d.
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calculated to lead to the discovery of admissible evidence.>* The record supports a finding that
charitable, political, lobbying expenditures were not included in APS’s test year expenses, and any
marketing or advertising expenditures claimed by APS were disallowed. The subpoenas are
overbroad and unduly burdensome in so much as they seek charitable, political, lobbying, marketing,
or advertising expenditures for the years 2011 through 2016. The rate case uses a test year of 2015,
anything requested outside of the test year is irrelevant.

Since the subpoenas are irrelevant, it is not necessary for the Commission to reach the issues
of (1) whether a Commissioner has the authority and jurisdiction to subpoena the information from
APS, Pinnacle West, and Mr. Brandt on these topics, (2) whether the subpoenas violate APS’s First
Amendment rights under Citizens United v. Federal Election Commission, 558 U.S. 310 (2010), (3)
whether the subpoenas constitute harassment, and (4) whether the threat of publication to third parties
defeats the subpoenas.

The Commission recognizes the importance of exploring the external influences on
Commissioners. Indeed, the issue will be explored in Commissioner Dunn’s Code of Ethics docket,
but the Commission recognizes that rate cases and policy development are separate functions. While
they overlap in certain respects, Commissioner Burns’ subpoenas blur the lines between ratemaking
and policymaking. If the Commission wishes to pursue information from a public service
corporation regarding their charitable, political, lobbying, marketing, and advertising expenditures it
must adopt lawful policy that was developed outside of a ratemaking docket and will protect the
rights of all parties involved. APS’s rate case is not the appropriate place to develop or implement
such a policy.

We conclude, consistent with the discussion above, that it is just and reasonable and in the

public interest to deny the Motion to Compel.

34 The Administrative Law Judge denied a separate motion to compel in this proceeding filed by EFCA for failing to
demonstrate relevance, for being overbroad, and for failing to demonstrate that the request is reasonably calculated to
obtain admissible evidence. See Procedural Order (Dec. 13, 2016).
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C. Motion to Question and Admit Counsel to Question

1. Summary of Briefing

The Motion to Question and Admit Counsel to Question suggests “the [administrative law

judge’s] refusal to act on Commissioner Burns’ request to call witnesses and to assist in their

questioning is unconstitutional” and that Commissioner Burns can call his list of witnesses and utilize
his personal counsel to assist in the questioning those witnesses. Commissioner Burns announced his
intent to call a number of APS/Pinnacle West witnesses that were not scheduled to appear during the
Prehearing Conference. He instructed the parties that he would appear on April 27, 2017, to question
employees of APS/Pinnacle West including, Mr. Brandt; Denise Danner, Controller and Chief
Accounting Officer; James Hatfield, CFO, Robert Aiken, Vice President, Federal Affairs, Jessica
Pacheco, Vice President, State and Local Affairs; and, Barbara Lockwood, Vice President,
Regulation.*® He also filed the Request of Commissioner Robert Burns for Questioning of APS and
Pinnacle West Witnesses (“Request for Witnesses”) that included several pages of topics and
questions for these witnesses.>® These topics and questions seek the same information as the
subpoenas with minor revisions. Commissioner Burns sought witness testimony regarding the
political activities, marketing efforts, lobbying activities, charitable events, sponsorships, and civic
engagements of APS.5’ He wanted information about “forward-looking statements” like forecasting
and estimates for APS’s future revenue, earnings, net income, dividend, and return on equity.’® He
also sought targeted information related to the disqualification of commissioners. For example,
Commissioner Burns intended to ask how decisions regarding campaign contributions were
determined and he wanted the identity of employees who have “ever met or communicated with any

of the Commissioners currently hold office the Arizona Corporation Commission.”* Despite his

%5 Correspondence from Commissioner Burns (April 21, 2017).

%6 Request for Witnesses (April 24, 2017); Prehr’g Conference Tr. 43-44 (Apr. 21.
37 1d at 3.

8 1d. at4.

% Id. at 7-9.
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In his Motion to Question and Admit Counsel to Question, Commissioner Burns again relies
on Carrington to allow him “wide berth” in calling and questioning witnesses from APS and
Pinnacle West.®! 199 Ariz. at 305. He also contends a majority vote of the Commission do not have
the authority to stop him from calling and questioning witnesses at the hearing.®> He derives this
conclusion from the Commission procedural rules that provide for hearings “to be held before one or
more Commissioners, one or more hearing officers, or any combination thereof,” and allow the
presiding officer or Commissioners to examine witnesses and take depositions. See Ariz. Admin.
Code R14-3-109(A), R14-3-109(G), R14-3-109(F); A.R.S. § 40-244(A). Commissioner Burns relies
on a policy argument to support his request to admit his personal counsel to question the witnesses.
He states that he needs counsel in order to ask “the necessary follow-up questions,” and this
assistance is very similar to the role of a Commission policy advisor during Open Meetings and Staff
Meetings.

In its Objection to Commissioner Burns’ Demand for Testimony, APS asks the Commission
to deny the motion on the grounds that APS has already responded and produced all information for
the requests that are relevant to the rate case, and any outstanding requests seek information that is
irrelevant to the issues in the rate case. APS suggests that the requests seeking information about
Pinnacle West are irrelevant because Pinnacle West is not the applicant or a party to the rate case.®
Inquiries outside of the 2015 test year or related to charitable, political, or lobbying expenditures are
also irrelevant because they have not been claimed as expenses in the rate case.%*

APS also provided a detailed analysis of its responsive productions. Over the last few years,

APS has responded to Commissioner Burns’ information requests in seven different dockets

8 Hr g Tr. vol. VII, 1315 (May 2, 2017).

61 Motion to Question and Admit Counsel to Question at 4.

62 1d. at 4.

8 Objection to Commissioner Burns’ Demand for Testimony at 5.
6 Id. at 5-8.
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including APS’s net metering case, its prior rate case, Commissioner Burns’ campaign contribution
docket, the T&D docket, and the influence on electricity regulation in Arizona docket.®> APS has
produced information in response to Commissioner Burns’ requests nine times in the last four years.%®
Those productions included general ledgers, FERC accounts, political contributions, charitable
donations, dues, advertising and lobbying expenditures.®’
2. Resolution

The Commission adopts and incorporates the preceding section regarding Resolution of the
Motion to Compel, § III(B)(2), supra, into this Resolution of the Motion to Question and Admit
Counsel to Question, § III(C)(2). Commissioner Burns admits “the purpose [of a hearing] is to get to
the relevant facts, whether APS [or Commissioner Burns] likes them or not.”®® The evidence supports
a finding that the questions contained in the Request for Witnesses are overly broad, irrelevant to the
rate case, and not reasonably calculated to lead to the discovery of admissible evidence. APS has
already produced nine separate responses to these issues and states that it has disclosed all responsive
information that is relevant to the rate case. Commissioner Burns seeks information that is outside the
2015 test year, that APS never claimed as part of their expenses (charitable giving, campaign
contributions, and lobbying expenses), and that was disallowed (marketing and advertising
expenditures). Commissioner Burns also failed to appear at the time he set for the questioning of
these witnesses. For these reasons, the Motion to Question fails.

It is not necessary for the Commission to reach the merits of Commissioner Burns’ request to
Admit Counsel to Question. In light of the Commission’s denial of the Motion to Question, the
reasons to admit Commissioner Burns’ counsel no longer exist, the issue is moot, and the
Commission declines to address the merits of his request at this time.

We conclude, consistent with the discussion above, that it is just and reasonable and in the

public interest to deny the Motion to Question and Admit Counsel to Question.

8 Id. at 3-4.

% Id. at Ex. A.

57 1d.

¢ Motion to Question and Admit Counsel to Question at 9.
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D. Motion to Stay

Commissioner Burns requests that the entire rate case be stayed until the investigation into
APS’s records is completed. Furthermore, Commissioner Burns can always move to amend the
Decision under A.R.S. § 40-252 following the disposition of the rate case.” Before “Given our
dispositions. We note that a stay would likely prolong the rate case proceedings beyond August 2017,
the deadline to complete the proceedings as prescribed in the Commission's rules.®’ Given our
dispositions on the Motion for Disqualification, Motion to Compel, and Motion to Question and
Admit Counsel to Question, the reasons for the stay no longer exist, the issue is moot, and the
Commission declines to address the merits of his request at this time.

We conclude, consistent with the discussion above, that it is just and reasonable and in the

public interest to deny the Motion to Stay.

* * * * * . * * * * *

Having considered the entire record and being fully advised in the premises, the Commission
finds, concludes, and orders that:

FINDINGS OF FACT

1. Commissioner Burns’ believes that disqualification is necessary to protect the due
process rights of the parties to the rate case.

2. Commissioner Burns does not challenge the integrity of the Commissioners, he
challenges the integrity of APS.

3. He tells groups that Chairman Forese and Commissioner Little were unaware of where
the independent expenditure money from the 2014 election came from until after the election.

4. Commissioner Burns could not point to any evidence, but argued that “a lot of people”
told him that it was “not a wild goose chase and that I should proceed.” He urged the Commission to

give this investigator a chance and he might be able to find that evidence.

® See Ariz. Admin. Code R14-2-103(B)(11)(d) (“The Commission shall issue a final order that disposes of all issues
involved in all parts or phases of proceeding within [360 days] from the date that a filing is accepted” for Class A
utilities). APS’s filing was accepted July 1, 2016 and the Company agreed to a 30 day stay of the proceedings to allow
a related docket to proceed.
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5. Commissioner Burns admits that Arizona Coalition for Reliable Electricity made
contributions in the amount of $1,324,469 on his behalf.

6. According to the Arizona Secretary of State’s website, independent expenditures in
the amounts of $1,065,383 from Save Our AZ Solar and $13,697 from SolarCity Corporation were
made on behalf of Commissioner Burns during the 2014 Commission election. SolarCity Corporation
has been a party in prior Commission cases and a member of EFCA, an intervenor in the APS rate
case.

7. Disqualifying Chairman Forese and Commissioners Little, Tobin, and Dunn would
eliminate the possibility of a quorum.

8. None of the parties to the rate case have come forward to say there is insufficient facts
to proceed with ratemaking.

9. The issue of external influences on Commissioners will be explored in Commissioner
Dunn’s Code of Ethics docket.

10. Inquiries outside of the 2015 test year or related to charitable, political, or lobbying
expenditures are also irrelevant because they have not been claimed as expenses in the rate case.

11. APS has already produced nine separate responses to these issues and states that it has
disclosed all responsive information that is relevant to the rate case.

12, Commissioner Burns seeks information that is outside the 2015 test year, that APS
never claimed as part of their expenses (charitable giving, campaign contributions, and lobbying
expenses), and that was disallowed (marketing and advertising expenditures).

13. Commissioner Burns announced his intent to call a number of APS/Pinnacle West
witnesses that were not scheduled to appear during the Prehearing Conference. He instructed the
parties that he would appear on April 27, 2017, to question employees of APS/Pinnacle West.

14. Commissioner Burns sought witness testimony regarding the political activities,
marketing efforts, lobbying activities, charitable events, sponsorships, and civic engagements of APS.

15.  He wanted information about forward-looking statements like forecasting and

estimates for APS’s future revenue, earnings, net income, dividend, and return on equity.
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16.  He also sought targeted information related to the disqualification of commissioners.
For example, Commissioner Burns intended to ask how decisions regarding campaign contributions
were determined and he wanted the identity of employees who have ever met or communicated with
any of the Commissioners currently hold office the Arizona Corporation Commission.

17. Despite his passion during the Prehearing Conference, Commissioner Burns never
appeared to question the witnesses on April 27, 2017, or any portion of the hearing.

18.  Commissioner Burns states that he needs counsel in order to ask the necessary follow-
up questions.

19. The reasons to admit Commissioner Burns’ counsel no longer exist.

20. We note that a stay would likely prolong the rate case proceedings beyond August

2017, the deadline to complete the proceedings as prescribed in the Commission's rules.

21. The reasons for the stay no longer exist.
CONCILUSIONS OF LAW
1. APS is a public service corporation within the meaning of Article XV of the Arizona

Constitution and A.R.S. §§ 40-203, 40-204, 40-221, 40-250, 40-251, 40-361, and A.A.C. R14-2-801,
et seq.

2. The Commission has jurisdiction over APS and the subject matter of its Application
and the Motions filed as part of the Application proceedings.

3. Notice and an opportunity to be heard on the Motions was provided in accordance

with the law.

4. Commissioner Burns is seeking to vindicate due process rights that belong to the
parties.

5. Commissioner Burns lacks the standing necessary to disqualify or recuse his fellow
Commissioners.

6. Capertonv. A.T. Massey Coal Company, 556 U.S. 868 (2009), is distinguishable and
does not apply to the Commission while performing its legislative ratemaking function.
7. The Rule of Necessity prohibits disqualification and allows all Commissioners to

adjudicate the APS rate case.
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1 8. Carrington v. Arizona Corporation Commission, 143 Ariz. 219 (App. 1984), applies
2 | as to its holdings related to relevance.
3 9. The subpoenas seek information that is not relevant to the rate case.
4 10.  The subpoenas are overbroad and unduly burdensome and seek information outside of
5 | the 2015 test year.

11.  Commissioner Burns’s Motion to Question, including the proposed questions and
demand for witnesses are not relevant to the rate case.

12. Commissioner Burns’s Motion to Question, including proposed questions and demand

o 0 9 N

for witnesses are overbroad and unduly burdensome and seek information outside of the 2015 test
10 | year.

11 13. Commissioner Burns’ request to Admit Counsel to Question is moot in light of the
12 | ruling on the Motion to Question.

13 14.  The Motion to Stay is moot in light of the rulings on the Motion for Disqualification,

14 | Motion to Compel and Motion to Question and Admit Counsel to Question.

15
16 ORDER
17 IT IS THEREFORE ORDERED that the Commission hereby denies Commissioner Burns’

18 | Motion for Determination of Disqualification and for Stay of Proceedings Pending Full Investigation.
19 IT IS FURTHER ORDERED that the Commission hereby denies the Emergency Motion of
20 | Commissioner Robert Burns to Compel Compliance with Investigatory Subpoenas.

21 IT IS FURTHER ORDERED that the Commission hereby denies the Emergency Motion of
22 | Commissioner Robert Burns for Relief (1) Confirming That the Administrative Law Judge Will

23 | Facilitate Calling and Questioning of Hearing Witnesses; and (2) Approval of His Counsel

24 | Participating in Questioning.

25 IT IS FURTHER ORDERED that the Commission hereby denies the Emergency Renewed

26 | Motion of Commissioner Robert Burns for Relief Staying These Rate-Making Proceedings.

27 IT IS FURTHER ORDERED that this Decision shall become effective immediately.
28 BY ORDER OF THE ARIZONA CORPORATION COMMISSION.
26 DECISION NO, _ 76161
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CHAIRMAN FORESE é iééi(g %%
P, /”Z_\Oﬁ T DISSENT
COMMISSIONER TOBIN COMMISSIONER LITTLE COMMISSIONER BURNS

.\_f IN WITNESS WHEREOF, I, TED VOGT, Executive Director of

the Arizona Corporation Commission, have hereunto, set my
5 hand and caused the official seal of this Commission to pg affixed
o at the Capitol, in the City of Phoenix, this Z ay of
JovweE ,2017.
TED VO&T N
EXECUTIVE DIRECTOR
DISSENT: \%
DISSENT:
CONCURRING:
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COMMISSIONERS
TOM FORESE - Chairman
BOB BURNS
DOUG LITTLE
ANDY TOBIN
BOYD DUNN

BOB BURNS
Commissioner

ARIZONA CORPORATION COMMISSION

June 23, 2017

RE: APS Rate Case Dockets No. E-01345A-16-0036, E-01345A-16-0123
Dear Commissioners, Parties and Stakeholders:

I strongly dissent from this decision, and reiterate the positions I expressed in my earlier motions in this
rate case, in my comments at the June 20, 2017 Staff Meeting, and in my letter docketed in this case on
June 20, 2017. The analysis I have raised, the precedent, constitutional and statutory provisions I have
cited, all establish that this decision is a violation of my legal rights, including my rights to conduct
appropriate investigations regarding public service corporations and their affiliated companies, my rights
to conduct investigations and obtain information relevant to this rate case proceeding, my rights to call
and question witnesses in this proceeding, and my rights to personally investigate, and have investigated
by others, issues involving the potential disqualification of other Commissioners. This decision is further
a violation of the duties and limitations placed by relevant constitutional and statutory provisions on my
fellow Commissioners. In sum, the decision exceeds the jurisdiction and authority of the Commissioners
executing it, is arbitrary, capricious and an abuse of discretion. This action further constitutes a violation
of my rights, as well as the interests and rights of parties to this rate case, APS customers, and Arizona
citizens in general.

As mentioned in my June 20, 2017 letter responding to Commissioner Dunn’s proposed “Interlocutory
Order” upon which this decision is based, this decision goes far beyond the items that were noticed on the
June 20,2017 Commission Staff Open Meeting Agenda. It makes determinations and enters findings and
orders that exceed the scope of the noticed agenda item and entirely misses the relief sought in my motions.
It has prejudiced the rights of interested parties and the general public to participate in the relevant
proceedings. ‘

For these and all the reasons outlined at the June 20, 2017 Open Meeting and in my June 20, 2017 letter
filed in this docket, I dissent.

Sincerely,

i oo

Robert L. Burns
Commissioner

Decisibn No 76161
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III. PARTIAL SETTLEMENT AGREEMENT

a. Overview

On March 1, 2017, a Settlement Term Sheet was filed in the case, indicating that many, but not
all, parties to this case were in support of a Settlement Agreement, and outlining the terms. On March
27,2017, the Settlement Agreement was filed. A copy of the signed Settlement Agreement, which was
admitted into evidence during the hearing in this proceeding as Hearing Exhibit A-29, is attached hereto
as Exhibit A.

b. Settling Parties

The parties to the Settlement Agreement are APS, AIC, the IBEW Locals, ConservAmerica,
ASDA, Vote Solar, EFCA, SEIA, AriSEIA, AURA, Freeport, AECC, Direct Energy, CNE, Calpine,
the Alliance, Walmart, Kroger, Granite Creek, FEA, Coolidge, WRA, ASBA, AASBO, SCHOA,
PORA, ACAA, RUCO, and Staff (“Settling Parties™).

c. Non-Settling Parties

Parties who did not sign the Settlement Agreement are Richard Gayer, Patricia Ferré, Warren
Woodward, 10, Cynthia Zwick (in her personal capacity), SWEEP, ED8/McMullen, the Distriéts,
AARP, and Sedona.®

d. Bifurcation of Section 30 of the Settlement Agreement

Pursuant to Commission Decision No. 74057 (April 30, 2015) and the Rate Case Procedural
Order in these dockets, issues related to APS’s Proposed Automated Meter Opt-Out Service Schedule
were addressed in this proceeding.

Section 30 of the Settlement Agreement provides:

30.1 The AMI Opt-Out program will be approved as proposed by APS except
the fees will be changed to reflect an upfront fee of $50 to change out a
standard meter for a non-standard meter and monthly fee of $5. See
Service Schedule 1, attached as Appendix M.

30.2 Changes to Schedule 1 are attached in Appendix M.

6 10 appeared through counsel at the hearing but did not otherwise participate in the hearing or post-hearing briefing process
as a party. Patricia Ferré, Cynthia Zwick, and Sedona, who did not sign the Settlement Agreement, did not participate in
the hearing or post-hearing briefing process as parties.
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[am—y

IT IS FURTHER ORDERED that Arizona Public Service Company’s proposed E-32 L and E-
32 L TOU rates, along with the E-32 UFI program as proposed by Arizona Public Service Company
in Hearing Exhibit APS-33 is hereby approved. The $2 million cap on incentives for E-32 L TOU
customers to install behind-the-meter battery storage facilities shall be re-assessed in Arizona Public
Service Company’s 2019 DSM filing. To assist the Commission in ascertaining whether a change to
the E-32 UFI program is necessary in that DSM proceeding, and in future DSM proceedings, Arizona
Public Service Company shall carefully compile data measuring penetration and associated peak

reductions from battery storage installed pursuant to the E-32 UFI program, and from battery storage

(o B SRS B - UV, T N S A )

installed by E-32 L customers without the benefit of incentives, and shall make that data readily

—
[l

available to participants in its 2019 DSM proceeding and its future DSM proceedings, until the E-32

fam—
o

UFI program has ended or the Commission orders otherwise.

12 IT IS FURTHER ORDERED that this Decision shall become effective immediately.

13 BY ORDER OF THE ARIZONA CORPORATION COMMISSION.

14

15 .

16 CHAIRMAN FORESE COMMISSIONER DUNN

17

18 | COMMISSIONER TOBIN ~ COMMISSIONER LITTLE COMMISSIONER BURNS

19 IN WITNESS WHEREOF, I, TED VOGT, Executive Director of
the Arizona Corporation Commission, have hereunto set my

20 hand and caused the official seal of the Commission to be affixed
at the Capitol, in the City of Phoenix, this day

1 of 2017.

22

23 TED VOGT

24 EXECUTIVE DIRECTOR

25 | DISSENT

26

27 | DISSENT

28 Tt
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Thomas A. Loquvam

Thomas L. Mumaw

Melissa M. Krueger

PINNACLE WEST CAPITAL CORPORATION
400 North 5% Street, MS 8695

Phoenix, AZ 85004

Attorneys for Arizona Public Service Company
Thomas. Loguvaimi@pinnaclewest.com
Thomas.Mumawapinnaclewest.com

Melissa. K reugeriipinnaclewest.com
Amanda.Hoi@pinnaclewest.com
Debra.Orr@ipinnaclewest.com
prefol@swlaw.com

Consented to Service by Email

Matthew E. Price

JENNER & BLOCK

1099 New York Avenue, NW Suite 900

Washington, DC 20001-4412

Attorneys for Arizona Public Service Company and
Pinnacle West Capital Corporation

Mary R. O’Grady

OSBORN MALEDON, P.A.

2929 North Central Avenue, 21% Floor

*Phoenix, AZ 85012

Attorneys for Arizona Public Service Company and
Pinnacle West Capital Corporation

Patricia Ferré

P.O. Box 433

Payson, AZ 85547

Consented to Service by Email

Richard Gayer

526 W, Wilshire Drive

Phoenix, AZ 85003

Consented to Service by Email

Warren Woodward

55 Ross Circle

Sedona, AZ 86336
w0343789vahoo.com
Consented to Service by Email

Anthony L. Wanger

Alan L. Kierman

Brittany L. DeLorenzo

10 DATA CENTERS, LLC
615N, 48" St.

Phoenix, AZ 85008
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Patrick J. Black

C. Webb Crockett

FENNEMORE CRAIG, PC

2394 E. Camelback Road, Suite 600

Phoenix, Arizona 85016

Attorneys for Freeport Minerals Corporation and
Arizonans for Electric Choice and Competition
werocket(@felaw.com

pblackitclaw.com

Khigginsienergystrat.com

Consented to Service by Email

Daniel Pozefsky, Chief Counsel

RESIDENTIAL UTILITY CONSUMER OFFICE
1110 W. Washington, Suite 220

Phoenix, AZ 85007

Greg Eisert, Director

Steven Puck, Director

Government Affairs

SUN CITY HOMEOWNERS ASSOCIATION
10401 W. Coggins Drive

Sun City, AZ 85351

gregeisert/@aemail.com

Steven.puckigicox.net

Consented to Service by Email

Timothy M. Hogan

ARIZONA CENTER FOR LAW IN THE PUBLIC
INTEREST

514 W. Roosevelt St.

Phoenix, AZ 85003

Attorneys for Western Resource Advocates,
Southwest Energy Efficiency Project, and Vote Solar
thogani@aicitaclpi.org
ken.wilsonigwesternresources.org
schilegeljigaol.com

ezuckermani@swenerey.org

brianag@votesolar.org

cosualai@iiearthjustice.org

dbender@iearthjustice.ory
cfuzgerrell@earthjustice.org

Consented to Service by Email

T. Hogan

ARIZONA CENTER FOR LAW IN THE PUBLIC

INTEREST

514 W. Roosevelt St.

Phoenix, AZ 85003

Attorneys for Arizona School Boards Association and
Arizona Association of School Business Officials
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Meghan H. Grabel

OSBORN MALEDON, P.A.

2929 N. Central Ave., Suite 2100
Phoenix, Arizona 85012

Attorneys for Arizona Investment Council
Mgrabel@omlaw.com
gavaquinto@arizonaic.org

Consented to Service by Email

Craig A. Marks

CRAIG A. MARKS, PLC

10645 N. Tatum Blvd., Suite 200-676

Phoenix, AZ 85028

Attorney for Arizona Utility Ratepayer Alliance
Craig.Marksi@azbar.org
Pat.Quinn4 74 7digmail.com

Consented to Service by Email

Al Gervenack, Director

Rob Robbins, President

Robert Miller, Director
PROPERTY OWNERS & RESIDENTS
ASSOCIATION

13815 Camino del Sol

Sun City West, AZ 85372
Al.gervenack{@porascw.org
Rob.robbinsfitporascw,.ore
Bob.milleri@porascw.org
Consented to Service by Email

Tom Harris, Chairman

ARIZONA SOLAR ENERGY INDUSTRIES
ASSOCIATION

2122 W, Lone Cactus Dr., Suite 2

Phoenix, AZ 85027

Tom.Harris@ AriSE1A . org

Consented to Service by Email

Cynthia Zwick, Executive Director

Kevin Hengehold, Energy Program Director
ARIZONA COMMUNITY ACTION
ASSOCIATION

2700 N. 3" Street, Suite 3040

Phoenix, AZ 85004

czwickid@azcaa.org

khengehold(@azcaa.org

Consented to Service by Email

Lawrence V. Robertson, Jr.

210 Continental Road, Suite 216A

Green Valley, AZ 85622

Attorney for Calpine Energy Solutions LLC,
Constellation New Energy, Inc., and Direct Energy
Business, LLC

tubaclawyeri@aol.com

Consented to Service by Email
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Jay 1. Moyes

MOYES SELLERS & HENDRICKS LTD

1850 N. Central Avenue, Suite 1100

Phoenix, AZ 85012

Attorneys for Electrical District Number Eight and
McMullen Valley Water Conservation & Drainage
District

JasonMoyesilaw-msh.com
iimovesi@law-msh.com

jim@harcuvar.com

Consented to Service by Email

Kurt J. Boehm

Jody Kyler Cohn

BOEHM KURTZ & LOWRY
36 E. Seventh Street, Suite 1510
Cincinnati, OH 45202
Attorneys for The Kroger Co.

John William Moore, Jr.
7321 North 16" Street
Phoenix, AZ 85020
Attorney for The Kroger Co.

Giancarlo G. Estrada

KAMPER ESTRADA, LLP

3030 N. 3 Street, Suite 770

Phoenix, AZ 85012

Attorneys for Solar Energy Industries Association
pestradadzzlawphx.com

kfox@k fwlaw.com’

kerandallqpeqg-research.com

Consented to Service by Email

Michael W. Patten

Jason D. Gellman

SNELL & WILMER LLP

One Arizona Center

400 East Van Buren Street
Phoenix, AZ 85004

Attorneys for Tucson Electric Power Company
mpatienfiswlaw.com
jhowardi@swlaw.com
docketicdswlaw.com
Bearrolli@tep.com

Consented to Service by Email

Charles Wesselhoft, Deputy County Attorney
PIMA COUNTY ATTORNEY’S OFFICE
32 North Stone Avenue, Suite 2100

Tucson, AZ 85701

Charles. Wesselhofi@pcao.pima.gov
Consented to Service by Email
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Court S. Rich

ROSE LAW GROUP PC

7144 E. Stetson Drive, Suite 300

Scottsdale, AZ 85251

Attorneys for Energy Freedom Coalition of America
crichi@roselawgroup.com
hslaughterfiroselaweroup.com
cledford@medonaldcarano.com

Consented to Service by Email

Greg Patterson

MUNGER CHADWICK

916 West Adams, Suite 3

Phoenix, AZ 85007

Attorneys for Arizona Competitive Power Alliance

Scott S. Wakefield

HIENTON CURRY, PLLC

5045 N. 12% Street, Suite 110
Phoenix, AZ 85014

Attorneys for Walmart Stores, Inc.
swakefieldi@helaweroup.com
mlougeed@hclaweroup.com
Siephen.chrissiWalmart.com
Gregedllmanig Walmart.com
chris.hendrixi@Walmart.com

Consented to Service by Email

Nicholas J. Enoch

Kaitlyn A. Redfield-Ortiz

Emily A. Tornabene

LUBIN & ENOCH, PC

349 N. 4" Avenue

Phoenix, AZ 85003

Attorneys for Local Unions 387 and
769 of IBEW, AFL-CIO

Ann-Marie Anderson

WRIGHT WELKER & PAUOLE, PLC
10429 South 51st Street, Suite 285
Phoenix, AZ 85044

Attorneys for AARP
aandersoniwwplirm.com
sjennings{iaarp.org
aallenwwpfirm.com
john@johncotffman.net

Consented to Service by Email

Robert L. Pickels, Jr.

Sedona City Attorney’s Office
102 Roadrunner Drive
Sedona, AZ 86336

Attorneys for City of Sedona
mickelsi@sedonaaz.cov

Consented to Service by Email
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Albert H. Acken

Sheryl A. Sweeney

Samuel L. Lofland

RYLEY CARLOCK & APPLEWHITE

One N. Central Avenue, Suite 1200

Phoenix, AZ 85004

Attorneys for Electrical District Number Six, Pinal
County, Arizona;

Electrical District Number Seven of the County of
Maricopa, State of Arizona;

Aguila Irrigation District; Tonopah Irrigation District;
Harquahala Valley Power District;

and Maricopa County Municipal Water Conservation
District Number One

agckend@realaw.com

ssweeney@realaw.com

sloflandiwrcalaw.com

jiw(akrsaline.com

Consented to Service by Email

Thomas A. Jernigan

Karen S, White

Lanny l. Zieman

FEDERAL EXECUTIVE AGENCIES
U.S. Air Force Utility Law Field Support Center
139 Bamnes Drive, Suite 1

Tyndall Air Force Base, FL 32403
Attorneys for Federal Executive Agencies
thomas.jernigan.3/a:us.af, mil
ebony.pavton.ctriius.af,mil
andrew.unsicker@us.at.mil
lanny.zieman. L@ us.af.mil

Consented to Service by Email

Garry D. Hays

THE LAW OFFICES OF GARRY D. HAYS, PC
2198 E. Camelback Rd., Suite 305

Phoenix, AZ 85016

Attorney for the Arizona Solar Deployment Alliance
shavsilawgdh.com

Consented to Seryvice by Email

Thomas E. Stewart, General Manager
GRANITE CREEK POWER & GAS LLC
GRANITE CREEK FARMS LLC

5316 E. Voltaire Ave.

Scottsdale, AZ 85254-3643
omiwectaz.com

Consented to Service by Email
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Denis M. Fitzgibbons

FITZGIBBONS LAW OFFICES, PLC
115 E. Cottonwood Lane, Suite 150
PO Box 11208

Casa Grande, AZ 85130

Attorney for City of Coolidge
denisifitze ibbonstaw.com

Consented to Service by Email

Timothy J. Sabo

SNELL & WILMER, LLP

One Arizona Center

400 E. Van Buren St.

Phoenix, AZ 85004

Attorneys for REP America d/b/a ConservAmerica
tsabowgswlaw.com
ihoward@iswlaw.com
docketzswlaw.com
pwalkerdiconservamerica,org
Consented to Service by Email

Andy Kvesic, Director

Legal Division

ARIZONA CORPORATION COMMISSION
1200 West Washington Street
Phoenix, AZ 85007

Attorneys for the Utilities Division
LeealDivigazee.gov
Utildivservicebvemailidazee.gov
MScot@giazee.pov
CHainsdazec.poy
WVanClevewrazee gov
TFord@azee.gov
EVanEppsidazee.gov
CFitzsimmonsiiazee.gov
KChristineibazece, oy
EAbinahugazee. pov

Consented to Service by Email
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BOYD DUNN
SANDRA D: KENNEDY
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Docket Control DOCKETED “* "=
Arizona Corporation Commission
1200 W Washington St. FEB 27 2019

E-01345A-19-0043

Phoenix, AZ 85007 = @

Re: In the Matter of the Commission’s Investigation into the Political Spending of
Arizona Public Service Company and Its Affiliates, Including Pinnacle West
Capital Corporation

Dear Commissioners, Interested Parties, and Stakeholders,

Transparency and disclosure are essential to the accountability of public service
corporations, the Commissioners, and the Commission as a whole. We are opening this docket to
request records from Arizona Public Services Company and its affiliates that pertain to
Commission elections and Commission-related charitable donations.

This is a necessary step to assure all ratepayers, public service corporations, stakeholders,
interested parties, and the public that the Commission operates with integrity. Indeed,
“transparency enables the electorate to make informed decisions and give proper weight to
different speakers and messages.” Citizens United v. Fed. Election Comm 'n, 558 U.S. 310, 371
(2010).

Today, we are writing to give Arizona Public Service Company the opportunity to
voluntarily produce the material requested in the attached Subpoena Duces Tecum. This letter is
in keeping with the Commission’s normal process of requesting information from a public
service corporation prior to compelling the utility through a subpoena.

The Subpoena Duces Tecum is well within the bounds of the Commission’s jurisdiction.
The scope is narrowly tailored to accomplish the goal of Commission transparency and does not
unduly burden Arizona Public Service Company or its affiliates. This new docket is wholly
separate from any other matter before the Commission and avoids previous relevancy concerns.

We request that APS provide all responsive material no later than March 31, 2019. If the
company fails to comply by that deadline, we ask that this matter be placed on an upcoming staff
meeting to consider and possibly vote on the attached Subpoena Duces Tecum.

Sincerely,

2 e )

Commissioner Boyd Dunn Chalrman Robert ¥Bob” Burns
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On this 27th day of February, 2019, the foregoing document was filed with Docket Control as a
Correspondence From Commissioner, and copies of the foregoing were mailed on behalf of
Boyd Dunn, Commissioner - A.C.C.& Bob Burns, Chairman — A.C.C. to the following who have
not consented to email service. On this date or as soon as possible thereafter, the Commission’s
eDocket program will automatically email a link to the foregoing to the following who have
consented to email service.

Robin Mitchell

ARIZONA CORPORATION COMMISSION
Director- Legal Division

1200 West Washington

Phoenix AZ 85007

legaldiv@azcc.gov
utildivservicebyemail@azcc.gov

Elijah Abinah

ARIZONA CORPORATION COMMISSION
Director- Utilities Division

1200 West Washington

Phoenix AZ 85007

utildivservicebyemail@azcc.gov

Thomas Mumaw

Pinnacle West Capitol Corporation
PO Box 53999, M.S. 8695
Phoenix AZ 85072

Patrick Maloney
Deputy Policy Advisor
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BEFORE THE ARIZONA CORPORATION COMMISSION
COMMISSIONERS

BOB BURNS — Chairman
ANDY TOBIN

BOYD W. DUNN
SANDRA D. KENNEDY
JUSTIN OLSON

IN THE MATTER OF THE COMMISSION’S | DOCKET NO.
INVESTIGATION INTO THE POLITICAL
SPENDING OF ARIZONA PUBLIC SERVICE
COMPANY AND ITS AFFILIATES, ADMINISTRATIVE SUBPOENA
INCLUDING PINNACLE WEST CAPITAL
CORPORATION

TO: Custodian of Records
Arizona Public Service Company
400 North 5™ Street
Phoenix, Arizona 85004

YOU ARE HEREBY COMMANDED, pursuant to Arizona Constitution Article 15 § 4,
AR.S. §§ 40-241, 40-244, A.A.C. R14-2-801 ef seq., A.A.C. R14-3-109, and Ariz. R. Civ. P. 30 and
45, to produce and permit inspection, copying, testing or sampling for the following designated
documents, electronically stored information or tangible things, or to permit the inspection of premises.

See Exhibit “A.”

Place of Production or Inspection: Arizona Corporation Commission
ATTN: Robin Mitchell, General Counsel
1200 W. Washington Street
Phoenix, Arizona 85007

Date and Time of Production: February 27, 2019 at 2:00PM

/11

1
Persons with a disability may request a reasonable accommodation such as a sign language
interpreter, as well as request this document in an alternative format, by contacting Kaci Cannon,
Executive Assistant to the Executive Director, voice phone number 602-542-3931, e-mail
kcannon(@azcc.gov. Requests should be made as early as possible to allow time to arrange the
accommodation.
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Your Duties in Responding To This Administrative Subpoena
I. Exhaustion of Administrative Remedies: The doctrine of administrative remedies applies
when a statute or rule establishes an administrative review procedure and determines when judicial
review is available. The following provisions govern the procedure for responding and objecting to
Commission administrative subpoenas and must be followed prior to seeking any available judicial
remedies under Ariz. R. Civ. P. Rule 45.

Generally — the Commission’s Power to Inspect and Investigate. Pursuant to Ariz. Const.
art. XV, § 4, the corporation commission, and the several members thereof, shall have power to inspect
and investigate the property, books, papers, business, methods, and affairs of any corporation whose
stock shall be offered for sale to the public and of any public service corporation doing business within
the state, and for the purpose of the commission, and of the several members thereof, shall have the
power of a court of general jurisdiction to enforce the attendance of witnesses and the production of
evidence by subpoena, attachment, and punishment, which said power shall extend throughout the
state. Said commission shall have power to take testimony under commission or deposition either
within or without the state. Furthermore, pursuant to A.R.S. § 40-244(A), “[e]ach commissioner may
administer oaths and certify to all official acts. The commission, or a commissioner, or any party, may
take depositions as in a court of record.”

Commission Subpoenas.  Pursuant to A.A.C. R14-3-109(0), subpoenas requiring the
attendance of a witness from any place in the state of Arizona to any designated place of hearing for
the purpose of taking testimony of such witnesses orally before the Commission may be issued upon
application in writing. A subpoena may also command the person to whom it is directed to produce
books, papers, documents or tangible things designated therein. The application for such subpoenas

must specify, as clearly as possible, the books, waybills, papers, accounts or other documents desired.

2
Persons with a disability may request a reasonable accommodation such as a sign language
interpreter, as well as request this document in an alternative format, by contacting Kaci Cannon,
Executive Assistant to the Executive Director, voice phone number 602-542-3931, e-mail
kcannon@azcc.gov. Requests should be made as early as possible to allow time to arrange the
accommodation.
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Service. If service of subpoena is made by an officer of the state or his deputy, such
service shall be evidenced by his return thereon. In case of failure to make service, the reasons for the
failure shall be stated on the original subpoena. In making service the original subpoena shall be
exhibited to the person served, shall be read to him if he is unable to read, and a copy thereof shall be
left with him. The original subpoena, bearing or accompanied by the required return, shall be returned
forthwith to the Commission. A.A.C. R14-3-109(0).

Objections: Per A.A.C. R14-3-109(0), the Commission or presiding officer, upon motion
made promptly and, in any event, at or before the time specified in the subpoena for compliance
therewith may:

1) Quash the subpoena if it is unreasonable or oppressive, or

2) Condition denial of the motion upon the advancement by the person in whose
behalf the subpoena is issued, of the reasonable cost of producing the books,
waybills, papers, accounts or other documents desired.

Fees. Witnesses who are summoned are entitled to the same fees as are paid for like
service in the courts of the state of Arizona, such fees to be paid by the party at whose instance the
witness is subpoenaed. A.A.C. R14-3-109(0). Pursuant to A.R.S. § 40-244(B), each witness who
appears by order of the commission or a commissioner shall receive for his attendance the same fees
allowed by law to a witness in civil actions, which shall be paid by the party at whose request the
witness is subpoenaed. The fees of a witness subpoenaed by the commission shall be paid from the
fund appropriated for the use of the commission as other expenses of the commission are paid. Any
witness subpoenaed, except one subpoenacd by the commission, may, at the time of service, demand
his mileage and one days attendance, and if not paid need not attend. A witness furnished free

transportation shall not receive mileage.

3
Persons with a disability may request a reasonable accommodation such as a sign language
interpreter, as well as request this document in an alternative format, by contacting Kaci Cannon,
Executive Assistant to the Executive Director, voice phone number 602-542-3931, e-mail
kcannon@azcc.gov. Requests should be made as early as possible to allow time to arrange the
accommodation.
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Depositions. The Commission, a Commissioner, or any party to any proceeding before it may
cause the depositions of witnesses to be taken in the manner prescribed by law and of the civil
procedure for the Superior Court of the state of Arizona. A.A.C. R14-3-109(P).

* = *
Your Duties in Responding To a Civil Subpoena
I1. Judicial Remedies Available Under Ariz. R. Civ. P. 45: Following the exhaustion of any
and all administrative remedies governing administrative subpoenas issued by the Commission and
barring any conflicting provisions in the statutes and rules governing administrative subpoenas issued
by the Commission, the following provisions govern a respondent’s procedure for responding and
objecting to a subpoena, pursuant to Rule 45 of the Arizona Rules of Civil Procedure.

Attendance at a Trial. If this subpoena commands you to appear at a trial, you must appear at
the place, date and time designated in the subpoena unless you file a timely motion with the court and
the court quashes or modifies the subpoena. See Rule 45(b)(5) and Rule 45(¢e)(2) of the Arizona Rules
of Civil Procedure. See also “Your Right To Object To This Subpoena” section below. Unless a court
orders otherwise, you are required to travel to any part of the state to attend and give testimony at a
trial. See Rule 45(b)(3){A) of the Arizona Rules of Civil Procedure.

Attendance at a Hearing or Deposition. 1f this subpoena commands you to appear at a hearing
or deposition, you must appear at the place, date and time designated in this subpoena unless either:
(1) you file a timely motion with the court and the court quashes or modifies the subpoena; or (2) you
are not a party or a party's officer and this subpoena commands you to travel to a place other than: (a)
the county where you reside or you transact business in person; or (b) the county where you were served
with the subpoena or within forty (40) miles from the place of service; or (¢) such other convenient
place fixed by a court order. See Rule 45(b)(3)(B) and Rule 45(e)(2)(A)(ii) of the Arizona Rules of

Civil Procedure. See also “Your Right To Object To This Subpoena” section below.

4
Persons with a disability may request a reasonable accommodation such as a sign language
interpreter, as well as request this document in an alternative format, by contacting Kaci Cannon,
Executive Assistant to the Executive Director, voice phone number 602-542-3931, e-mail
kcannon@azcc.gov. Requests should be made as early as possible to allow time to arrange the
accommodation.
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Production of Documentary Evidence. If this subpoena commands you to produce and permit
inspection, copying, testing, or sampling of designated documents, electronically stored information,
or tangible things, you must make the items available at the place, date, and time designated in this
subpoena, and in the case of electronically stored information, in the form or forms requested, unless
you provide a good faith written objection to the party or attorney who served the subpoena. You may
object to the production of electronically stored information from sources that you identify as not
reasonably accessible because of undue burden or expense, including sources that are unduly
burdensome or expensive to access because of the past good-faith operation of an electronic
information system or good-faith and consistent application of a document retention policy. See Rule
45(c)(2)(D) of the Arizona Rules of Civil Procedure. Other grounds for objection are described in the
“Your Right To Object To This Subpoena” section below. If this subpoena does not specify a form for
producing electronically stored information, you may produce it in native form or in another reasonably
usable form that will enable the receiving party to have the same ability to access, search, and display
the information as the responding person, but you need not produce the same electronically stored
information in more than one form. See Rule 45(c)(2)(B) and (C) of the Arizona Rules of Civil
Procedure.

If the subpoena commands you to produce documents, you have the duty to produce the
designated documents as they are kept by you in the usual course of business, or you may organize the
documents and label them to correspond with the categories set forth in the subpoena. See Rule 45(c)(4)
of the Arizona Rules of Civil Procedure.

Inspection of Premises. If the subpoena commands you to make certain premises available for
inspection, you must make the designated premises available for inspection on the date and time

designated in this subpoena unless you provide a good faith written objection to the party or attorney

5
Persons with a disability may request a reasonable accommodation such as a sign language
interpreter, as well as request this document in an alternative format, by contacting Kaci Cannon,
Executive Assistant to the Executive Director, voice phone number 602-542-3931, e-mail
kcannon@azcc.gov. Requests should be made as early as possible to allow time to arrange the
accommodation.
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I | who served the subpoena. See Rule 45(c)(6) of the Arizona Rules of Civil Procedure. See also “Your
Right to Object to This Subpoena” section below.

Combined Subpoena.You should note that a command to produce certain designated
materials, or to permit the inspection of premises, may be combined with a command to appear at a

trial, hearing, or deposition. See Rule 45(b)(2) of the Arizona Rules of Civil Procedure. You do not,
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however, need to appear in person at the place of production or inspection unless the

7 | subpoena also states that you must appear for and give testimony at a hearing, trial or

8 | deposition. See Rule 45(c)(3) of the Arizona Rules of Civil Procedure.

9 Your Right To Object To This Subpoena
10 Generally. If you have concemns or questions about this subpoena, you should first contact the
11} party or attorney who served the subpoena. The party or attorney serving the subpoena has a duty to
12 | take reasonable steps to avoid imposing an undue burden or expense on you. The superior court
13 | enforces this duty and may impose sanctions upon the party or attorney serving the subpoena if this
14 1 duty is breached. See Rule 45(¢)(1) of the Arizona Rules of Civil Procedure. Unless otherwise ordered
15 | by the court for good cause, the party seeking discovery from you must pay your reasonable expenses
16 |lincurred in responding to a subpoena seeking the production of documents, electronically stored
17 llinformation, tangible things, or an inspection of premises. If you seek payment of expenses other than
18 | routine clerical and per-page copying costs as allowed by A.R.S. § 12-351, you must object on the
19 I grounds of undue burden to producing the materials without the subpoenaing party's payment, and send
20 lan advance estimate of those expenses to the subpoenaing party, before the time specified for
21 | compliance or within 14 days after the subpoena is served, whichever is earlier. You need not comply
22 | with those parts of the subpoena that are the subject of the objection, unless the court orders you to do
23 lso. The court may enter an order conditioning your response to the subpoena on payment of your
24 | additional expenses, including ordering payment of those expenses in advance. See Rule 45(e)(1)(B).
25 6
26 [ Persons with a disability may request a reasonable accommodation such as a sign language
interpreter, as well as request this document in an alternative format, by contacting Kaci Cannon,
27 | Executive Assistant to the Executive Director, voice phone number 602-542-3931, e-mail

kcannon@azcc.gov. Requests should be made as early as possible to allow time to arrange the
28 f accommodation.
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1 Procedure for Objecting to a Subpoena for Attendance at a Hearing, Trial or Deposition. If
2 | you wish to object to a subpoena commanding your appearance at a hearing, trial or deposition, you
3 | must file a motion to quash or modify the subpoena with the court to obtain a court order excusing you
from complying with this subpoena. See Rules 45(b)(5) and 45(e)(2) of the Arizona Rules of Civil
Procedure. The motion must be filed in the superior court of the county in which the case is pending or
in the superior court of the county from which the subpoena was issued. See Rule 45(¢)(2)(A) and (B)
of the Arizona Rules of Civil Procedure. The motion must be filed before the time specified for

compliance or within 14 days after the subpoena is served, whichever is earlier. See Rule 45(¢e)(2)(D)

e e 3 N

of the Arizona Rules of Civil Procedure. You must send a copy of any motion to quash or modify the
10 subpoena to the party or attorney who served the subpoena. See Rule 45(e)(2)(E) of the Arizona Rules
11 | of Civil Procedure. Even if you file such a motion, you must still attend and testify at the date, time,
12 | and place specified in the subpoena, unless excused from doing so--by the party or attorney serving the
13 | subpoena or by a court order--before the date and time specified for your appearance. See Rule 45(b)(5)

14 Il of the Arizona Rules of Civil Procedure.

15 The court must quash or modify a subpoena:
16 (1) if the subpoena does not provide a reasonable time for compliance;
17 (2) unless the subpoena commands your attendance at a trial, if you are not a party or a party's

18 § officer and if the subpoena commands you to travel to a place other than: (a) the county where you
19 [ reside or transact business in person; (b) the county where you were served with a subpoena, or within
20 | forty (40) miles from the place of service; or (c) such other convenient place fixed by a court order; or
21 (3) if the subpoena requires disclosure of privileged or other protected matter, if no exception
22 | or waiver applies; or
23 (4) if the subpoena subjects you to undue burden.
24 [ See Rule 45(e)(2)(A) of the Arizona Rules of Civil Procedure.
25

7
26 || Persons with a disability may request a reasonable accommodation such as a sign language
interpreter, as well as request this document in an alternative format, by contacting Kaci Cannon,
27 | Executive Assistant to the Executive Director, voice phone number 602-542-3931, e-mail

kcannon@azce.gov. Requests should be made as early as possible to allow time to arrange the
28 | accommodation.
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The court may quash or modify a subpoena:

(1) if the subpoena requires you to disclose a trade secret or other confidential research,
development or commercial information;

(2) if you are an unretained expert and the subpoena requires you to disclose your opinion or
information resulting from your study that you have not been requested by any party to give on matters
that are specific to the dispute;

(3) if you are not a party or a party's officer and the subpoena would require you to incur
substantial travel expense; or

(4) if the court determines that justice requires the subpoena to be quashed or modified.

See Rule 45(e)(2)(B) of the Arizona Rules of Civil Procedure.

In these last four circumstances, a court may, instead of quashing or modifying a subpoena,
order your appearance or order the production of material under specified conditions if: (1) the serving
party or attorney shows a substantial need for the testimony or material that cannot be otherwise met
without undue hardship; and (2) if your travel expenses or the expenses resulting from the production
are at issue, the court ensures that you will be reasonably compensated. See Rule 45(e)(2)(C) of the
Arizona Rules of Civil Procedure.

Procedure for Objecting to Subpoena for Production of Documentary Evidence. If you wish
to object to a subpoena commanding you to produce documents, electronically stored information or
tangible items, or to permit the inspection of premises, you may send a good faith written objection to
the party or attorney serving the subpoena that objects to: (1) producing, inspecting, copying, testing,
or sampling any or all of the materials designated in the subpoena; (2) inspecting the premises; or (3)
producing electronically stored information in the form or forms requested or from sources that are not
reasonably accessible because of undue burden or expense, the good-faith routine operation of an

electronic information system, or the good-faith and consistent application of a document retention

8
Persons with a disability may request a reasonable accommodation such as a sign language
interpreter, as well as request this document in an alternative format, by contacting Kaci Cannon,
Executive Assistant to the Executive Director, voice phone number 602-542-3931, e-mail
kcannon@azcc.gov. Requests should be made as early as possible to allow time to arrange the
accommodation.

APP1

2

2



Go to Previous View Go to Table of Contents - Appendix

1 | policy. You also may object on the ground that the subpoena seeks the production of materials that that
2 | have already been produced in the action or that are available from parties to the action. See Rule
3 145(e)(1)(A). If you seek payment of expenses other than routine clerical and per-page copying costs as
allowed by A.R.S. § 12-351, you must object on the grounds of undue burden to producing the materials
without the subpoenaing party's payment, and provide an advance estimate of those additional
expenses. You must send your written objection to the party or attorney who served the subpoena
before the time specified for compliance or within 14 days after the subpoena is served, whichever is

earlier. See Rule 45(c)(6)(A)(i) and (ii) of the Arizona Rules of Civil Procedure.

e 3 o b

If you object because you claim the information requested is privileged, protected, or subject to
10 { protection as trial preparation material, you must express the objection clearly, and identify in writing
11 | the information, document, or electronically stored information withheld and describe the nature of that
12 linformation, document, or electronically stored information in a manner that--without revealing
13 | information that is itself privileged or protected--will enable the demanding party to assess the
14 | claim. See Rules 26(b)(6)(A) and 45(c)(S)(A) of the Arizona Rules of Civil Procedure. You may object
15 | to providing the information required by Rule 26(b)(6)(A) if providing the information would impose
16 | an undue burden or expense.

17 If you object to the subpoena in writing, you do not need to comply with the subpoena until a
18 [ court orders you to do so. It will be up to the party or attorney serving the subpoena to first personally
19 | consult with you and engage in good faith efforts to resolve yoﬁr objection and, if the objection cannot
20 | be resolved, to seek an order from the court to compel you to provide the documents or inspection
21 Jrequested, after providing notice to you. See Rule 45(c)(6)(B) and (C) of the Arizona Rules of Civil

22 | Procedure.

23
24
25

9

2¢ || Persons with a disability may request a reasonable accommodation such as a sign language
interpreter, as well as request this document in an alternative format, by contacting Kaci Cannon,
27 || Executive Assistant to the Executive Director, voice phone number 602-542-3931, e-mail
kcannon@azcc.gov. Requests should be made as early as possible to allow time to arrange the
78 [ accommodation.
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1 If you are not a party to the litigation, or a party's officer, the court will issue an order to protect
you from any significant expense resulting from the inspection and copying commanded. See Rule
45(c)(6)(B) of the Arizona Rules of Civil Procedure.

Instead of sending a written objection to the party or attorney who served the subpoena, you

also have the option of raising your objections in a motion to quash or modify the subpoena, or through

(= Y " oS |

a motion for protective order. See Rule 45(c)(6)(B) and (€)(2) of the Arizona Rules for Civil Procedure.
7 | The procedure and grounds for doing so are described in the section above entitled “Procedure for
8 [ Objecting to a Subpoena for Attendance at a Hearing, Trial or Deposition.”

9 If the subpoena also commands your attendance at a hearing, trial or deposition, sending a
10 [ written objection to the party or attorney who served the subpoena does not suspend or modify your
11 { obligation to attend and give testimony at the date, time and place specified in the subpoena. See Rule
12 1 45(c)(6)(A)(iii) of the Arizona Rules of Civil Procedure. If you wish to object to the portion of this
I3 | subpoena requiring your attendance at a hearing, trial or deposition, you must file a motion to quash or
14 I modify the subpoena as described in the section above entitled “Procedure for Objecting to a Subpoena
15 |l for Attendance at a Hearing, Trial or Deposition.” See Rule 45(b)(5) and 45(c)(6)(A)(iii) of the Arizona
16 | Rules of Civil Procedure. Even if you file such a motion, you must still attend and testify at the date,
17 | time, and place specified in the subpoena, unless excused from doing so--by the party or attomey
18 [ serving the subpoena or by a court order--before the date and time specified for your

19 | appearance. See Rule 45(b)(5) of the Arizona Rules of Civil Procedure.

20
DISOBEDIENCE OF THIS SUBPOENA constitutes contempt of the Arizona Corporation

21 . . . ;

Commission and may subject you to further proceedings and penalties under law, pursuant to
22

A.R.S. § 40-424.
23
24
25

10

26 | Persons with a disability may request a reasonable accommodation such as a sign language
interpreter, as well as request this document in an alternative format, by contacting Kaci Cannon,
27 | Executive Assistant to the Executive Director, voice phone number 602-542-3931, e-mail
kcannon@azcc.gov. Requests should be made as early as possible to allow time to arrange the
78 [ accommodation.
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1
2 BY THE ORDER OF THE ARIZONA CORPORATION COMMISSION
3
4 CHAIRMAN BURNS COMMISSIONER DUNN
5
6
COMMISSIONER TOBIN  COMMISSIONER KENNEDY  COMMISSIONER OLSON
7
8 IN WITNESS WHEREOF, I, MATTHEW J. NEUBERT,
9 Executive Director of the Arizona Corporation Commission,
have hereunto, set my hand and caused the official seal of this
10 Commission to be affixed at the Capitol, in the City of Phoenix,
this day of , 2019.
11
12
13
MATTHEW J. NEUBERT
14 EXECUTIVE DIRECTOR
15
DISSENT:
16
17
DISSENT:
18
19
20
21
22
23
24
2
> 11
26 [ Persons with a disability may request a reasonable accommodation such as a sign language
interpreter, as well as request this document in an alternative format, by contacting Kaci Cannon,
27 || Executive Assistant to the Executive Director, voice phone number 602-542-3931, e-mail
kcannon(@azcc.gov. Requests should be made as early as possible to allow time to arrange the
78 || accommodation.
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Exhibit “A> to Subpoena Duces Tecum'

From January 1, 2011, to present, produce all documents, records books, and any other papers, whether
stored on electronic media or otherwise, responsive to the following categories:

1. Any and all documents, correspondence, including but not limited to emails, records, notes,
memoranda, electronically stored information, or tangible things in the custody or control of
Arizona Public Service Company, its employees, directors, agents, designees, parent
companies, holding companies, subsidiaries, associates, and/or affiliates, including Pinnacle
West Capital Corporation, relating to any contribution, expenditure, or other attempt to
influence the outcome or result of an Arizona Corporation Commission election.’

2. Any and all written correspondence, including but not limited to e-mails, letters, facsimile, text
messages, and voice transcriptions, between the following: (1) an Arizona Corporation
Commissioner; and (2) Arizona Public Service Company, its employees, directors, agents,
designees, parent companies, holding companies, subsidiaries, associates, and/or affiliates,
including Pinnacle West Capital Corporation, that relate to any and all solicitations for, or
contributions to a 26 U.S.C. § 501(c)(3) organization that occurred during the above mentioned

Arizona Corporation Commissioner’s term on the Commission.’

' For the purposes Exhibit A, the terms “affiliate,” “entity,” “holding company,” and “subsidiary”
have the same meaning as such terms under A.A.C. R14-2-801 et segq.

? For the purposes of Request 1, the terms ““contribution” and “expenditure” have the same meaning
as such terms have under A.R.S. § 16-901 et seq. In addition, the term “influence” shall mean
supporting or opposing a candidate for nomination or election to public office or the recall of a public
officer and supporting or opposing the circulation of a petition for the recall of a public officer in any
manner that is not impartial or neutral. See e.g. A.R.S. §§ 16-192(H)(2) & 16-901 et seq.

3 For the purposes of Request 2, the term contribution has the same meaning as such term has under
United States Internal Revenue Publication 526.

12
Persons with a disability may request a reasonable accommodation such as a sign language
interpreter, as well as request this document in an alternative format, by contacting Kaci Cannon,
Executive Assistant to the Executive Director, voice phone number 602-542-3931, e-mail
kcannon(@azcc.gov. Requests should be made as early as possible to allow time to arrange the
accommodation.
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