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AARON D. FORD
Attorney General

Steve Shevorski (Bar No. 8256)
Chief Litigation Counsel

Sabrena K. Clinton (Bar No. 6499)
Deputy Attorney General

Office of the Attorney General
.55-5 E. Washington Ave., Ste. 3900
Las Vegas, NV 89101
(702) 486-3420 (phone)
(102) 486-3713 (fax')
sshevorski @ag.nv.gov
sclinton @ ag.nv.gov

Attornets Jor De.f erttlurtts

CARYNL, SHEA, individually and as next friend
of her minor children A.S. and M.S.; VENECIA
SANCHEZ, individLrally and as next friend of her
minor child Y.S.; BETH MARTIN, individually
ancl trs next frienci of her rninor children R.M. anci
H.M.; GALEN EVANS. individuaily and ets next
frrend of his minor child C.E,.: PAULA
ARZOIAN, individually and as next friend of her
minor child A.A.: KAREN PULEO, individually
and as next friend of he r minor children J.D. Jr,,
Jas.D., and Jac.D.; CHRISTINA BACKUS,
individually and as next friend of her minor child
D.B.; CAMERON BACKUS, individually and as

next fi'iend of his minor child D.B.:
ALEXANDRA ELLIS, individually and as next
friend of her minor children L.E., M.E., and B.E.,

Plaintiffs.

THE STATE OF NEVADA; THE NEVADA
DEPARTME,NT OF EDUCATION: JHONE
EBERT, Nevada Superintcndent of Public
Education, in her official capacity; NEVADA
STATE BOARD OF EDUCATION: DOE
INDIVIDUALS, I.XXV; ROE ENTITIE,S, I-
XXV.

FIRST JUDICIAL DISTRICT COURT OF NEVADA

CARSON CITY

Case No. 20 OC 00042 18

Dept. No. II

Defendants.

DEFENDANTS' REPLY SUPPORTING MOTION TO DISMISS

Defendants State of Nevada, the Nevada Department of Education, Jhone Ebert, Nevada

Superintendent of Public Education, in her official capacity, and the Nevada State Board of Education
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("Education Defendants"), through their counsel of record, submit this Reply Supporting Education

Defendants' Motion to Dismiss Plaintiffs' Complaint pursuant to NRCP 12 (b) (5). This Reply is made

ancl basecl upon the following points and authorities, the pleadings and papers on file, ancl any oral

argument the Court may erllow.

MEMORANDUM OF POINTS AND AUTHORITIES
I. Introduction

Plaintiffs contend that poor education outcomes reflect a systemic failure to provide adequate

education in violation of Nevada's Constitution. Opp. al 3:4-6. Yet, Plaintiffs fail to identify a

constitutional mandate that establishes a benchmark correlation between education inputs and outcomes.

The omission of such a mandate is not by happenstance but rather the result of the affirmative decisions

of the Framers after lengthy debate.

While Plaintiffs assert that manageable judicial standards exist to resolve this matter (they don't)1,

they fail to dispute that: (1) eclucation is textually committed to the legislature; and (2) that the judiciary

woulci have to make an initial policy determination-each of which presents a nonjusticiable political

cluestion that singularlv mancl:rtes disrnissal2. N. LakeTahoe FPD v. Washington Cnty. Corunt'rs,729

N5,. 682. 688, 310 P.3cl -583. -587 (2013) (internal citations omitted). Notwithstanding that fact, Plaintiffs

cLlnnot establish constitutional violations entitling them to relief and a court need not grant leave to amend

when thc amendment would be an exercise in futility . See Alltnt v. VttlLey Bank o.fNevada, 109 Nev. 280,

281 , 849 P.2d 297 ( 1993). Accordingly, Plaintiffs' complaint should be dismissed with prejudice.

II. Argument:

A. Because other jurisdictions sidestepped the political question doctrine and
minimized the principles of separation of powers does not mean that the Nevada
judiciary should follow suit

Nevmda's highest court recognized separation of powers as essential to the American system of

government ancl expressly adoptecl the Bnker factors to detennine whether dismissal is appropriate based

r To avoid redundancy, Education Defendants respectfully direct the Court's attention to Section

IV.A.2 of its Motion to Dismiss as to the absence of judicially discoverable and manageable standards

to resolve education funding and adequacy claims.

z Other independent grounds establishing a nonjusticiable political question that are present here

include: the impossibility of a court resolving the matter without expressing lack of respect due to a co-

branch; and the potentiality of embarrassment from multifarious pronouncements by departments on one

question. N. Lake Tahoe,129 Nev. at 688, 310 P.3d at587 (internal citations omitted).
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r)n ihe political question doctrine. N. Lctke Tahoe, 129 Nev. at 686, 688, 310 P.3d at 586-87.

Consideration of those factors warrants dismissal in this instance.

1. Education policy is textually committed to the Legislature

Plaintiffs do not dispute that under Nevada law, the administration of education policy is textually

committed to the legisiature. Opp. p. 3. Rather. they argue that with that textual commitment comes an

unspecified, but pr-rrportedly implicit, obli-uation to guarantee educational outcomes irrespective of the

impactonotherleci:lative fiscalresponsibilities. But,theplainlanguageofNevada'sConstitutiondoes

not requirc this anrl ri hcre the langLrage is ciear, a court "may not go beyond that ianguage in determining

.:: :r.,,r--r::'. r:r:.-::: I 1-llP 5Iolci.sr,, Irtt-. t'. Cin'of Sparks, 123 Nev. 639, 646,173 P.3d 131,139 (2007).

The fact that Article XI. section 1 rcads "[t]he legislatr.rre sha11 en('oLtrLtgeby all suitable means"

acknowlec'lges that the legislature's responsibiiitl,neither begins nor ends with education policy, but

includes a labyrinth of other statewide policy tind budgetan' considerations that effect what are "suitable

tneans" in the context of education. NEv. CoNsr. i'irt. XI. section 1 (emphasis added). To construe this

provision any other way would impose an irnpossrble burden on the legislature to obtain an educationiil

outcome that no amount of money or programrr-ring could possibly guarantee from year to year. The

Framers did not intend to impose such a burden. See Sc'ltwartzv. Lopez, 132 Nev.732,J4J,382 P.3d

886, 897 (2016). Their intent \\ as rnemon alized in Article XI, section 6 (2) which gave the legislature

the authority to appropriate money that the "Lesislature deems to be sufficient." Icl. While engaging in

constitutional interpretation, courts should review the document as a whole to ascertain the meaning of

anyparticulzirprovision. SeelnreContestedElectiortofMallor-v,128Nev.436,438,282P.3d139,111

(2012) (internal citzitions omitted). Construing the Nevada Constitution can only lead to one plausible

conclusion, namely that education policy is textually committed to the legislature, and dismissal of

Plarntiffs' complaint as a non-justiciable political question is warranted.

2, Policr determinations are not *'ithin the purviex of the.iudiciary

A polrcl is a "deflnitc course or method of action selected from among alternatives." "Policy."

Merriam-Webster.coru Dic:tionary, Merriam-Webster, 1:Ltpi,llwlfU::errianr-v,,gbster.coqrlclictionlr.r,/

pg"IeJ Accessed Aug. 20, 2020. Plaintiffs seek a declaration that "a sufficient education is a basic right

under the Nevada Constitution" and that the "public education systems' current funding system is

insufficient to guarantee or secure the basic right of a sufficient education." Compl. at 36. Such a

determination requires a policy analysis as to whzit is a "sufficient education" and what course of action

a The result is the same even
purview of the legislature. See MTD

considering the Framers' intent, i.e. education policy is within the
at 8.
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is necessary to provide it. Is it: (l) the number of subjects offered or the amount of instruction time on I
particular subject; (2) the attainment of a specified grade point average; (3) the average score on

standardized tests; (4) the number of students who graduate; or (5) the percentage of graduates who

pursue post-seconciary education? The answer to any one of these questions would require the Court to

make an initial policy determination that constitutes a nonjusticiable political question.

Plaintilfs ref'erence N. Lake Tahoe to posit that the judiciary is empowered to adjudicate the

political questions that they have put before this Court. Opp. at 4. But Piaintiffs misread the expanse of

judicial review when what is being challenged is the underlying autonomy of the legislature to iegislate,

as in this case . Because, as Plaintiffs contend, "the Court has in the past decided questions of great

political importance" by no means implies that the judiciary should start adjudicating polttical questions.

Opp. at 6. Simply put, questions of great political importance and political questions are not one in the

same. Here, Plaintiffs' recourse is not with the judiciary, but rather at the election polls. Accordingly,

their complaint should be dismissed.

3. That other jurisdictions have found education adequacy cases to be

.justiciable has no bearing on Nevada

Plajntiffs cite to non-binding authority from jurisdictions with state constitutions that differ from

Nevada's to argue that since they ignored the political question doctrine, Nevada should too. The lunacy

of such a proposition is self-evident.

First, Nevada's education clause does not impose an affirmative mandatory duty on the part of

the legislature to provide a minimum level of education funding or guarantee a particular education

olrtcome. See Nt v. CoNsr. art. XI, sections I and 6 (2). Rather, it is purely aspirational. Plaintiffs

contend that they "are not asking this Court to settle mere questions of funding amounts" (Opp. at 11-

l2), but in therr claims. they allege that the primary cause of the Education Defendants' failure is "the

arbitrary and inadequate Nevada public school financc system." Cornpl. atqlll 179, 18-5. However, there

is no piausible way to guarantee that a particular level of funding would in fact remedy any alleged

educational deficiency. Instead, Nevada's approach incorporates a perpetual review and analysis of

processes and programs to account for the fluidity of educational needs versus the availability of

resources. The relief Plaintiffs seek would require the Court to second guess those determinations and

substitute its juclgernent for that of the legislature-a request this Court should reject.

Second, the Nevada Supreme Court adhered to the principles of separation of powers respecting

education policy concluding that it could not direct the legislature Io approve an)) particular funding

otytoLtnt. See Guinn t,. Nevacla Stcrte Legisloture,l l9 Nev. 160,172,76 P.3d 22,30 (2003). Surely, if

the Supreme Court tl-rought the Constitution mandated the legislature to appropriate a minimum level of
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education funding or otherwise empowered the courts to make policy determinations about education

funding and programs, its conclusion would have differed. However, its view did not change in Schtvartz,

where the Court "refused to pass judgment" on whether the amount appropriated by the legislature to

fund public schools was in fact sufficient. Scluyartz, 132 Nev. at 155,382 P.3d at 902fn.11. This refusal

was a clear indication of the Court's cognizance of both the principles of separation of powers as well as

the deference afforded to the legislative branch respccting education policy.

ts. Plaintiffs cannot plead viable claims for violations of Nevada's Constitution

Plarntifls contend that Article XI, section 1 obligates the Education Defendants to provide

"mcaningful educational opportunities." Opp. at 16. But who determines when an educational

opportunity is rneaninglul and what standards are to be applied in making that determination is relegated

to the legislature. Plaintiffs admit that the particular level of education quality is debatable. Opp. at 17.

Accordingly, just because Plaintiffs disagree with the legislature's determinations, they should not be

pern-ritted to turn to a co-equal branch of government for a second opinion. Simply put, the legislature is

chargecl with the administration of education policy and this includes how much, when, and in what way.

To the extent Plaintiffs disagree, theil recourse is through the legislative election process, not the courts.

Plaintiffs fair no better under Article XI. section 2. Plaintiffs challenge whether the legislature

has "provided for" a uniform system asserting that this provision actually requires the legrslature to

guarantee a unifbrm educational outcome for every student. Compl. at 20. The Constitution imposes

no such requirement. Rather, section 2 is "directed at maintaining uniformity within the pubiic school

system" and so long as it is open and availiible to all students, the constitutional mandate has been met.

See Scltwartz, 132 Nev. at 146,150,382 P.3d at 896,898 (internal citations omined).

Piaintiffs reiterate that the Constitution mandates an education of a certain quality, which they

have already adn-rittecl was debatable. E,ven assuming the Constitution require s an education of a certain

qualitl, (it doesn't). the judiciarv is not an),better suited than the legislature to determine what a quaiity

eclucatior-r Iooks like and whether one has been offered. What rt simply boils down to is that Plaintiffs

wLtnt a guarantee of a different education outcome which the constitution does not mandirte the legislatr-rre

provides.

Finaliy, characterizing education as a "positive right" does not transform it into a fundamental

righta under Nevacia's ciue process clause. See NEv. CoNsr. art I, section 8 (2). The "right" granted by

+ Irespective of state court decisions identified by Plaintiffs that are not binding on this Court,

neither the U.S. nor the Nevada Constitution recognize education as a fundamental right. See San Antonio

Indep. Sch. Dist, v. Rodriguez,4ll U.S. 1 (1973); See also State v. Eighth Jud. Dist. Ct. (Logan D.), 129

Nev.492, 504,306P.3d369,377 (2013) ("This courthas consistently relied upon the tU.S.l Supreme
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Nevada's Constitution is to a public-school education and the policies adopted by the legislature are

consistent with that right. Plaintiffs' contention that this right requires a judicial declaration that it

embodies an "adequate, beisic, or sufficient education" would not resolve the issue because what is

adequate, basic, or sutficient to one person differs for another. The subjective determinations of how

best to eclucate Nevadzins was expressly assigned to the legislature. Based on the plain language of the

constitutional provisions, Plaintiffs' challenge shoulcl be reiected by the Court.

III. Conclusion

Plainriffs' clnims present non-justiciable political questions. Even if they were justiciable,

plaintifls cannot establish violations of tl-ie Nevada Constitution and no amendment of the complaint will

rectify that deficiency. Accordingly, the Education Defendants request that Plaintiffs' complaint be

dismissed with prejudice.

Respectfully submitted this 3 1't day of August, 2020'

AARON D. FORD
Attorney General

By: lsl Sabrena K. Ciinton
Steve Shevorski (Bar No. 8256)
Chief Litigation Counsel
Sabrena K. Clinton (Bar No. 6499)
Deputy Attorney General

Court's holdings interpreting the federal Due Process Clause to define the fundamental liberties protected

under Nevada's due process clause.") (internal citations omitted)'
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AFFIR1VIATIOF.{

Pursuant to NRS 2398.030(4), the undersigned does hereby affirm that Defendants' Motion to

Dismiss and documents filed in support thereof do not contain the Social Security number of any person

or any other non-publicly aveillable personal information. Upon filing additional documents, Defendants

will submit an affirmation only if the document does contain personal information.

Dated this 31't day of August, 2020.

AARON D. FORD
Attorney General

By: /s/ Sabrena K. Clinton
Steve Shevorski (Bar No. 8256)
Chief Litigation Counsel
Sabrena K. Clinton (Bar No. 6499)
Deputy Attorney General
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CERTIFICATE OF SERVICE

I hereby certify that I am an employee of the State of Nevada, Office of the Attorney General,

and that on the 3 1 st dtry of August. 2020,I served the foregoing document by causing a true and correct

copy thereof to be servec'lvia U.S. Mail, postage prepaicl, addressed to the following:

Braclley S. Schrager
Daniel Bravo
Wolf, Rifkin, Shapiro, Schulman & Rabkin, LLP
3-556 E. Russell Rd.. Second Fl.
Las Vegas, NV 89120

Amanda Morgan
Educate Nevada Now
701 S. 9th St.
Las Vegas, NV 89101

/s/ Eddie Rueda
Eddie Rueda, an employee of the
Office of the Attorney General
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