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FINAL MINUTE OF DEPUTY REGISTRAR OF COMPANIES
SECTION 385 COMPANIES ACT 1993
GREGORY MARTIN OLLIVER

Decision sought by IET

A letter has been provided to me as Registrar, by IET of MBIE, in respect of Gregory
Martin Olliver (“the Candidate”). If | consider that the Candidate comes within the
provisions of s 385 of the Act that letter seeks my decision as to whether to exercise.the
power to prohibit the Candidate from being a director or promoter of a company, on
being concerned in, or taking part, whether directly or indirectly, in the management
of a company pursuant to s 385(3) of the Act.

Background

[ have issued an Interim Minute, a Further Minute, Further Minute No2, and a further
minute No 3 dated 30 August 2021 (“FurtherdMinuteno 3”), in respect of this matter.

In broad terms these minutes had the effeet.that:

(@) The Candidate was not required to'answer to theallegations made against him in
respect of OTL. KTL, CIT and Trust; and

(b)  Further allegations weresmade against the €andidate in respect of Holdings;

(c) The Candidate was given an opportunity to respond to all the matters raised in
the minutes issuedyby'me, and.to provide such further information that he might
wish; and

(d) At the request of the Candidate, he was granted the various extensions of time he
sptghtito provide fusther information for me to take into account. That time
limitiexpired on 14 September 2021.

On 15 September 2021 TET provided me with an email letter from the Candidate’s legal
advisors, dated 14 September 2021. This provided statements from various persons in
support of the Candidate, comments on the court case and further representations
(including 12 documents as supporting evidence) responding, in particular, to matters
raised mm Further Minute No 2 (“Further Information”).

On,24 September 2021 the Candidate provided an email letter of the same date. The
Candidate noted that in his letter of 14 September 2021 he had advised he would be
providing some GP medical reports. Because of Covid restrictions the Candidate
requested an extension of time to 11 October 2021 to provide those medical reports.
The request was granted for that sole purpose.

On 12 October 2021 IET provided me with an email letter dated 11 October 2021 from
the Candidate’s legzl advisors, providing;:
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(a)  certain medical records relating to the Candidate (collectively “medical
records”); and

(b) Information advising that interests associated with the Candidate had acquired
from JGC, the rights JGC had in its claim on BBG (“acquisition rights”).

Before I determined whether or not to allow information regarding the acquisition
rights to form part of the Submissions, I also received from the Candidate on 12
October 2021, at the suggestion of IET, an executed copy of a deed dated 6 October
2021 between JGC and The Pheonix Trust Limited (“the deed”).

The Candidate was out of time to make any general submissions beyond 14 September
2021. Notwithstanding this, I decided, in my discretion, to receive information about
the acquisition rights and the deed, and to take them into account when considering
the Candidate.

The email letter of 12 October 2021 from Keegan Alexander(“KA”) referred toa letter
that was mistakenly provided to IET by them. They asked that it be deleted froem IET’s
system. I record | have not received a copy and have no knewledge as to its'contents.

The term “Submissions” includes the Furtherdnformation, medical records, the
acquisition rights and the deed. I now therefote'consider the Candidate taking into
account all the information previously referred.to.

Defined texms in the Interim Minute,.Further Minute and Further Minutes No 2 and
No 3, have the same meaning hetre except where specifically altered. The matters set
out in the Interim Minute, Further Minute andyFurther Minutes No 2 and 3 apply as if
set out in full herein.

I referred to BBG Holdings"Limited as “Holdings” but both the court case and
Submissions refer to it as{’BBG.” Fowthe sake of clarity, I now refer to it in this final
minute as “BBG” or “Coempany.” Similarly, the court case is referred to in the
Submissions as “the Judgment” and I use the same terminology for this final minute.

Should I delay my determination of the Candidate

I have previously determined that the process to date has met the requirement to
afford natural justice to the Candidate and that I am in a position to make a decision
under s 385 regarding the Candidate.

Candidate’isnot precluded from providing me with information now

In/the Further Information the Candidate noted he was appealing the decision in the
Judgment. At paragraph 5(d) the legal advisors said:

“it would be premature and inadvisable for the Deputy Registrar to rely upon the
Judgment. In short, no such reliance should be placed on it in the context of the
present assessment.”
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In essence the reasons given are:

(@) The Candidate has applied for leave to appeal the Judgment. If the Court of
Appeal were to deny leave, the legal advisors consider the Candidate would be
entitled to apply to the Supreme Court for leave.

(b) If leave was granted the substantive appeal will not be heard until well into 2022.
At paragraph 5(d)(iii) it is said: “Our client may be entirely successful on appeal
in that the orders of Sussock A] are reversed. Alternatively, those orders might
be upheld but upon other grounds and some or all of the findings, or criticisms
of Sussock A] as regards our client’s evidence, may not be sustained.”

In terms of natural justice there is no reason to delay my decision until the outcome of
the Candidate’s appeal is known. The position is that I consider there is information
contained in the Judgment which is relevant in my consideration of the Candidate
under s 385. The Candidate contends (amongst other things) that the Judgment
contains errors and that I should not rely on it when making detérminations.on the
allegations of mismanagement of the Candidate under s385.

The Candidate does not have to wait for the appeal proceedings to’play out before
providing his response to the allegations made against him under s 385. The
Candidate is entitled to, and has, made submissions regarding'matters contained in
the Judgment. So, the Candidate has not beenprecluded from providing me with any
information he wishes to put before mey Indeed, I note atparagraph 5 of the letter of 24
August 2021, it was said that “preparing the grounds.for appeal were of considerable
assistance in addressing the concerns raised by you.” This means the Candidate has
been able to put befre me all the information hie wishes in response to the allegations
made against him under s 385,

My determination now,doesnot prejudice the Candidate’s appeal hearings

Some parts of mydecision will be-deciding on matters that are part of the appeal from
the Judgement. My+prior decision on these matters does not prejudice the Candidate.
The two pro¢eedings are separate and distinct and whatever decision I make here does
not restrict or influence‘the'decision of any appeal court. I consider that what the court
said in Davidson at{144]-[151] is analogous here.

The proceduretunder 385 establishes a simple and swift process.

The purpose of § 385 was considered in Davidson. At [87] it was noted s 385
originated,out of a need for a “speedier and more efficient means” to deal with
considering persons who may have been involved in the mismanagement of
companies. At [96(c)] Miller ] stated “The section establishes a simple and swift
process.” The judge recognised that the right to natural justice must be balanced
against the purpose of the legislation. But when a procedure is essentially summary in
nature then undue delay should be avoided. The comments in Toilolo v Registrar of
Companies [2019] NZHC 1090, at [108] reinforces this. Therefore, there are policy
reasons in favour of making a determination now on the information that is available
to me.
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The weight that can be given to the information in the Judgment

At paragraph 5(d)(iv) of the letter of 14 September 2021 the Candidate says: “Even if it
were reasonable for the Deputy Registrar to take into account the Judgment (which
our client denies) we would nevertheless urge caution in this regard.” The Candidate
gives several reasons for this:

(@) The Candidate was not a party to the proceedings in the Judgment;
(b) The Candidate’s interests were not represented in those proceedings;

(c) The findings in the Judgment are not conclusive. It is for me to undertake my
own assessment “Including by taking into consideration our client’s account of
events and the broader context set out in our letter dated 16 July 2021 and in this
letter.”

I agree. I would also add that because the matter for decisiominthe Judgmentis
different to what I am called upon to decide, I reinforcejtheipoint that the factsand
determination in the Judgment must be considered in the eontext of what ['am called
to decide ypon under s 385. The Judgment was not an assessment ofiwhether the
Candidate had mismanaged BBG.

The Candidate’s submission is more directed to.the probativewvalue of the evidence
before me and the weight I should place on the information provided in the court case.
I expand on this below.

Assessing value and weight of information,provided

In looking at all the material provided to me I/must assess what value and weight |
should give to it. Mani v(Registrar of Companies [2016] NZHC,3002 is relevant in this
context. Thomas | notéd at ‘paragraph {17] that in certain circumstances “higher quality
evidence may be necessary” for me to reach a decision. But Thomas | also noted at
paragraph [34]:

“There is nothing to preclude the Registrar from taking into account hearsay or
generalised'statements. Itis, however, a matter of assessing the probative value of the
evidence,and the weight to be attributed to it and that is for the decision maker to
evaluate.”

That was re-affirmed in Toilolo v Registrar of Companies [2019] NZHC 1090, at
[58](d).

This is the course I have followed. To the extent I receive information which is
speculation I do not take account of that at all. However, I am entitled to draw
conclusions (or inferences) from certain facts if, in the circumstances, that is a logical
conclusion that can be drawn.

Where information is provided from the liquidators of companies, (either directly or
from the records at the Companies Office) I do place initial reliance on what they say,
particularly where the liquidators are appointed by the court. A court appointed
liquidator is an officer of the court with the duties and responsibilities that come with
that. I consider that includes being objective and truthful.
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In this case the Candidate appointed Damien Grant (“liquidator”) the liquidator for
the Company. I placed just as much weight on the material produced by the
liquidator as if he hed been appointed by the court. In doing so [ record that I am
aware of the matters traversed in Grant v RITANZ [2020] NZHC 2876.

The liquidator is now a member of the Restructuring Insolvency and Turnaround
Association of New Zealand(“RITANZ"). As such the liquidator is required to abide
by the rules and requirements of RITANZ. RITANZ's website states that it promotes
“high standards of practice and professional conduct.” It also states it helps to
“develop, maintain and promote the integrity of the insolvency profession.”

[ also note that insolvency practitioners are required to be licensed, and are governed
by The Insolvency Practitioners Regulation Act 2019 (“IPRA”). The liquidator is a
licensed insolvency practitioner. That means the liquidator must comply with the
obligations, and uphold the standards, required under IPRA. The liquidator is
independent of the shareholder that appointed him. | can alsothave confidetiee that the
liquidator will comply with the duties that are imposed onliquidators underthe Act.
That includes approving valid creditor claims, gatheringiin the assets of the company
and distributing those assets to all creditors in the priority set out inthe Act. I consider
therefore I can rely on the liquidator to be truthfuland,that his assessments will be fair
and objective unless shown to be otherwise.

[ also place initial reliance on the Judgmentand-the facts that were established in that
case where they traversed matters dealing'with BBG, J@G Givil Limited (“JGC”) and the
Candidate. Although the Candidate was not a directsparty in the Judgment, he was the
sole director of both companies that were in liquidation and the Candidate filed
affidavits in the court case. Evidence'was subjectedito testing, or capable of being
tested, by examination and crosseexamination of witnesses. The Judgment is a judicial
determination after consideration of oppg@sing.wiewpoints and the testing of evidence
in relation to the issues'that.were before the court.

But in evaluating thapinformatiof htake into account the reservations referred to in
paragraphs 3.8.and 3’9 above.

[ of coursetake'the Submissiens into account. Where those submissions challenge or
query any. information fromvthe liquidators and the Judgment | evaluate all the
information. The prebative value of any information before me will vary. For example,
there is a difference/between facts and expressions of opinion. And information may
carry greater wéight where there is supporting information.

And, intheyprocess of evaluating all information and making a decision, [ apply the
test'in $,385(4)(a) of the Act.

Section 385

The section of the Act that provides the power to prohibit persons from directing,
promoting and managing companies is s 385. S 385 provides:

“385 Registrar may prohibit persons from managing companies

(1) This section applies in relation to a company -
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(@) That has been put into liquidation because of its inability to pay its debts as and
when they became due; ---

(3) The Registrar may, by notice in writing given to a person, prohibit that person
from being a director or promoter of a company, or being concerned in, or taking part,
whether directly or indirectly, in the management of, a company during such period
not exceeding 10 years after the date of the notice as is specified in the notice ---

(4) The power conferred by subsection (3) may be exercised in relation to - ---

(a) any person who the Registrar - is satisfied was, within a period of 5 years before a
notice was given to chat person under sub section (5) (whether that period commenced
before or after the commencement of this section), a director of, or concerned in, or.a
person who took part in, the management of a company in relation to which this
section applies if the Registrar —- is also satisfied that the manner in which the affairs
of it were managed was wholly or partly responsible for the company beinga
company it relation to which this section applies; or

(b) any person who the Registrar -- is satisfied was, withinva period of 5 years before a
notice was given to that person under subsection (5) (whether that'period commenced
before or after the commencement of this section)@a director of, or cancerned in, or a
person who took part in the management of,2 oy more companies to which this
section applies, unless that person satisfies'the*Registrar -- -

(i) that the manner in which the affairs ofjall, or all but ene, of those companies were
managed was not wholly or partly responsible for them being companies in relation to
which this section applies; or

ii) that it would not be just ér.equitable for the power to be exercised.
) 4 3
(5) The Registrar must not,exercise the power conferred by subsection (3) unless -

(a) not less thamlOaworking days’ notice of the fact that the Registrar intends to
consider the @xercise of it is given to the person; and

(b) the Registrar considersiany representations made by the person.”
L}
Are there one of more companies that qualifies under s 385(1)

The first stepin my inquiry is to determine whether there is one or more companies
that qualify in accordance with the criteria set out in s 385(1) of the Act. The criteria in
s 385(1) coneern company failure and for simplicity I will refer to any qualification
under this'subsection as company failure.

I am satisfied that the Company qualifies under s 385(1)(a) as the Company was
placed in liquidation.
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Was the Candidate a director or manager of the Company within the 5 years
preceding IET’s notice

The second stage of my inquiry is to determine whether the candidate for prohibition
was a director or manager within the 5 year period preceding IET’s notice as required
by s 385(4) of the Act.

The Companies Office register discloses the Candidate has effectively been the sole
director of the Company from the time of its incorporation on I October 1998 to its
being placed in liquidation on 4 September 2019.

There was also another person who was a director for a month in 2004. The alleged
acts of mismanagement did not take place while that person was a director, so I have
disregarded this in my consideration of the Candidate.

The Candidate comes within the requirements of s 385(4) of the Act.
Giving of notice

[ am satisfied that IET’s notice was given to the Candidate in accordance with the Act.
It is not necessary for the purposes of s 385 that the,Candidate actuallyreceive IET’s
notice. S 385(5) of the Act requires IET’s notice'must’be “given‘to the Candidate. S 364
specifies how notices are given by the Registrar..S 364(1) provides the notice “must be
given in writing and in a manner the Registrarconsidersappropriate in the
circumstances.”

In this instance [ was provided witlian affidavitfremra process server who advised he
gave IET’s notice to the Candidate-on 18 Febpuary.2021. The letter states that the
Candidate acknowledged his‘identity to the process server.

I am therefore satisfied thatthe Candidate was given IET’s notice and he was a
director or manager-of the Company within the 5 year period preceding IET’s notice as
required by s 385(4).of the Act.

Was mismanagementwholly or partly responsible for the failure of the Company

The third'step in my enquiry is to consider whether the manner in which the affairs of
the company was managed, was wholly or partly responsible for the company
qualifying undef's 385(1) of the Act. For simplicity I will refer to this enquiry as being
into whether the gompany was mismanaged, and whether this mismanagement was
wholly erypartly responsible for the company failing.

Where there is only one company failure section 385(4)(a) requires that I must be
satisfied that there was mismanagement that was wholly or partly responsible for the
failure of the company.

Because I have determined the Candidate was only required to answer to the
allegations in respect of BBG then the requirement is that [ must be satisfied pursuant
to s 385(4)(a) of the Act. But before I consider the allegations against the Candidate, I
must be satisfied that [ET provides me with sufficient information of sufficient quality
in support of each allegation to meet a minimum threshold where the Candidate has a
case to answer for that particular allegation. That is so whether or not the Candidate
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responds to the allegations and whether or not they are considered under s 385(4)(a) or
(b) of the Act.

In this case, subject to the matters listed below, I am satisfied that the information
provided by IET meets the threshold requirements.

Factors outside the control of a director causing insolvency

The Candidate says at various times BBG “failed for reasons beyond Mr Olliver’s
control” - see for example paragraph 73 of the KA letter of 31 May 2021. A similar
comment was made at paragraphs 11 and 23(b) of the KA letter of 16 July 2021. And
again, at paragraph 23(a) of the KA letter of 14 September 2021.

| am satisfied that a director can rarely disclaim responsibility for a company
insolvency because the situation was beyond their control. An event such as an
earthquake is outside of a director’s control. That is not the point: It is whatthe
director does, as a consequence of that unexpected eventithatis importantilrefer to
this again later in this minute.

In this case I am satisfied that the events described.byithe Candidate'were not matters
outside of his control. In fact, as I describe latex in thig minute, the events raised by the
Candidate were very much within his controk

Even if | was wrong and there were events\which had seme causal link to the failure of
the Company for which no fault attached to the Candidate, that does not avoid the
operation of s 385. If | am satisfied,that just one of the alleged matters was partly
responsible for the failure of the Company thend have the ability to consider the
exercise of my power to prohibit the Candidate, Itis not enough that there was some
other non-mismanagementreason which was partially responsible for the failure of
the Company. It wouldshave had to havé been the sole reason before [ would be
precluded from considetring whether(to'exercise my power to prohibit the Candidate.

Specific allegations of mismanagement

The approach IET has oftenitaken to identifying instances of alleged mismanagement,
is to gathér and present evidence that there has been a failure to meet certain duties
that are imposed on.ditectors under the Act (“directors” duties”). I agree that any
failure to meet diréctors” duties which has a causal connection to a company’s
insolvency will-almost invariably lead to a conclusion that mismanagement has
occurred;

Howevernl note that it is not necessary to establish a breach of directors’” duties before
determining acts of mismanagement under s 385. Other actions or inactions that do
not amount to a failure to meet directors’ duties might also constitute
mismanagement.

In this case IET has made the allegation of mismanagement resulting from reckless
and insolvent trading (s 135).

In addition, I have alleged further actions amounted to mismanagement as set out in
Further Minute No 2. They can be summarised as:



10.

10.1.

10.2.

11,

11.1.

11.2.

(@) BBG entering into commitments with companies related to the Candidate to the
sum 'of approximately $8 million. That mismanagement relates to the
requirements set out in ss 131, 135, 136 and 137.

(b) The entering into the contract with JGC was not in the best interest of BBG. That
relates to the requirements set out in s 131.

(c) No written contract as between BBG and JGC. That relates to the requirements of
s 137.

(d) The conditional contract for the purchase of land by BBG from CIT was a contract
between related parties. The mismanagement was the lack of commercial
rationale provided; not determining it was fair to BBG and not complying with
legal requirements as to holding of meetings etc. That mismanagement relates to
the requirements set out in s 131 and the principles set out in s 161.

(e) The dealings and actions of the Candidate with thetliquidators of BBG.and CIT
was not consistent with the actions of a responsiblé company directer. This is not
allegation of mismanagement causing company failure but is an issue relevant to
the exercise of my discretion.

Respon¢e of the Candidate

The Candidate has provided the Submissiens.’l have taken into account all the matters
raised in the Submissions although | havemnot necessarily referred to all of them in this
Minute.

The Candidate in his Submissions'makes referencerto seeking professional advice as
being a reason why he shouldinet be prohibited as a director. For example, at
paragraph 72(d) of the KArletter of 31 May 2021 it is said that the Candidate “has
sought and acted on adyvige from respected’legal and accounting professionals.” S 138
was not referred t@. Butbecause this submission potentially covers many of the
allegations it is appropriate td,make some comment now on s 138.

Reliance onwothers

S 138 saysithat a dircctor when performing duties as a director may rely on certain
information includingprofessional or expert advice. That would include lawyers and
accountants.

I makegeveral general observations regarding s 138:

(@) A'director must satisfy the conditions in s138(2).

(b) The onus is on the director to show that the section applies - Morgenstern v
Jeffreys [2014] NZCA 449. A director must provide direct evidence of the advice
given. The onus is on the director whether a candidate is considered under s 385

(4)(a) or (b).

(c) Advice is only as good as the instructions that are given to the person from
whom the advice is sought. I adopt the comments in R v Moses [2011] NZHC
646. At [100] in this regard.
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(d) A director would not be acting in good faith to rely on generalised and loose
statements - Debut Homes Ltd (in liq) v Cooper [2018] NZC 53. There are
similar comments in the Court of Appeal and Supreme Court judgments.

I do not believe the Submissions contend that s 138 applies. But if the Candidate does
so contend, I am satisfied s 138 has no application here. Just by way of example there
was no direct evidence of any advice that was given, and statements regarding
reliance on others was generalised.

Factual background

At least some of the allegations against the Candidate, turn on certain matters of fact.
The Candidate has set out a chronology of the facts, and other matters, that he
considers are relevant. I set out below, taking into account the Submissions, the
Judgment and the other materials, the matters that consider are most pertinent and
which put the allegations and Submissions into context.

The chronology is as follows:

(@) BBG was incorporated on 1 October 1998. At some stage it did not undertake any
business activity for a number of years. The Company was(reagtivated in 2014 to
enter into a business transaction with CIT.\6e€ paragraph22 of the KA letter of
31 May 2021.

(b) BBG entered irto certain arrangements with CIT Holdings Limited (“CIT”). CIT
and BBG were related companies and the Candidate was the sole director of
each company at the time the allegations of mismanagement took place.

(c) TheCandidate was the s0l¢' director of CIT from 31 October 2006 until 27
Febrpary 2009 whenheresigned.His then wife Ms Sparks was the sole director
from 27 February 2009 to 21 February 2013. From that point Ms Sparks ceased to
be a directorand the Candidate'was the sole director of CIT up to the time CIT
was placedhinliquidation

(d) The Candidate andMs Sparks entered into a joint venture agreement in March
2009 through two trusts’(each controlling one of them), and the joint venture was
to be'carried outthrough CIT. It involved acquiring and developing certain
property knownas the Waimarie properties. This arrangement was brought into
effect to protect'the family interests because the Candidate was being threatened
with bankruptcy at that time.

()

See CIT Holdings Limited v Glover No. 2 Ltd [2014} NZHC 3114,
the Judgment and other cases between the Candidate and Ms Sparks referred to
in the Judgment. These cases set out the interactions between the Candidate and
Ms Sparks in more detail.

(f)  Ms Sparks, while she was in control of CIT, transferred some of the joint venture
property out of CIT and into the name of the trust that was controlled by her.
This was without the knowledge and approval of the Candidate. CIT had to take
legal proceedings. The High Court and then the Court of Appeal held that CIT
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was entitled to have the properties re-transferred to CIT. See the chronology of
the Candidate at paragraph 8 of the KA letter of 14 September 2021.

On 19 June 2014 BBG entered into a written agreement(s) with CIT (“ASP”) to
purchase from it some of the Waimarie property. The anticipated settlement date
was 19 October 2014.The agreement was conditional upon (amongst other
things) CIT procuring the withdrawal of caveats that had been lodged by
interests associated with Ms Sparks.

In June/July 2014 BBG engaged JGC to undertake work on, or for the benefit of,
the properties that BBG had entered into the ASP with CIT. The work also
included property that was not part of the ASP and was not owned by BBG.

The Candidate says that it was anticipated by the parties that the work would
cost (inclusive of GST) $154,991.25.

The Candidate acknowledges that the agreement between*BBG and JGC was
verbal.

JGC commenced the work on 10 July 2014. On 31 July 2014 JGC, presented an
invoice to BBG for work done up to thatdate!Fhe invoice wasfor $216,605.38
(GST inclusive). BBG’s engineers on 8 August 2014 certified, by Certificate of
Payment No. 1, that amount was in grdenfor payment.

The Candidate advises (p 6 of the KA letter of 14 September 2021) that BBG
required a quantity schedule of the"amount of material that was being removed.
That was necessary otherwise BNZ would net approve funding for the work that
BBG wanted JGC to dofThe CandidateSays'BBG needed the funding to pay JGC.

The Candidate notesyalso at p 6, inran email to the engineers on 11 August 2014,
that he had been “asking for menths™ for the quantity schedule.

By no laterithan/18 Auglist 2014 BBG's engineers provided a schedule of
quantities’ This was a detailed ten page document giving a breakdown of the
works and'costs. The'totalbfigure was $2,097,680. Over the course of several days,
and discussions between the engineers and the Candidate, the figure was
revised to $1,845,680.

JGC (ontinuedwith undertaking the work on the properties. BBG's engineers
reviewed the work done by JGC from 1 to 31 August and on 22 September 2014
issued acertificate of payment No. 2 in favour of JGC for $619,406.68.

On1 August 2014 BBG issued an invoice to CIT for $216,605.38 which was a
“recharge” of the JGC invoice.

On 1 September 2021 BBG issued an invoice to CIT for $619,406.68 which was a
“recharge” of the JGC invoice.

Ms Sparks did not discharge the caveats over the property being the subject of
the ASP. CIT had a hearing at the High Court on 15 September 2014 to get a
court order seeking their removal. On 5 December 2014 the High Court declined
CIT’s application.
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By February 2015 the Candidate accepted all agreements in relation to the
property in the ASP had fallen away.

CIT was placed into liquidation by the court on 4 March 2016.

Cn 4 May 2016 the Candidate on behalf of BBG signed a creditor claim in the
liquigdation of CIT for $836,012.06 (being the total amount invoiced by JGC), plus
intersst.

The liquidators of CIT realised the assets of CIT. The liquidators’ reports show
that after paying out secured and preferred creditors they had a surplus amount
available to distribute among CIT’s unsecured creditors. The Judgment at [24]
advises the amount was approximately $3.8 million. The CIT liquidators’ reports
state that the settlement date for the sale of CIT’s property was on 6 March 2018
so it would appear the surplus amount was identified in the first half of2018.

On 15 August 2018 the Candidate says the liquidators'of CIT advised,that they
had accepted BBG's claim (excluding interest).

The Judgment shows that the liquidators only accepted the claim after seeking
further information from BBG which was supplied by BBG's lawyers on 29
March 2018. Sre [26] of the Judgment.

On 4 September 2019 BBG was placed irvliquidation by shareholder resolution.

At paragraph 31 of the KA4detter 6f31 May 2021 the Candidate says that he
arranged for his accountants te file “proofof,debts” for $7 million. with the
liquidators of BBG, forgmeneys allegedly,owed by BBG to entities under the
control of the Candidate,

The Candidate did not say when'this'was done but [33] of the Judgment puts the
date at 6 Septembert 2019. The Judgment at [34] states BBG's liquidator deposed
that spreadsheets were not sufficient and that the Candidate would have to file
formalproofof debt forms, with supporting information.

TheJudgment statespat'{40], that on 21 July 2020 the Candidate provided further
information to BBG's liquidator in the form of draft financial statements. The
Judgment at[41],states that BBG's liquidators said that was not sufficient.

The,Judgment at [42] states CIT’s liquidators wrote to the creditors of CIT
(including BBG) on 27 July 2020 seeking their consent to a proposed distribution.

The Judgment, at [44], notes that on 30 July 2020 BBG’s liquidator deposed that
he told the Candidate by phone that based on the documents provided to him,
that he was not going to accept the Candidate’s claims. It also records that BBG's
liquidator says the Candidate told him he would ensure BBG's claim in the CIT
liquidation would be rejected.

The Candidate says (see page 9 of the KA letter of 14 September 2021) that on 7
August 2020 he provided CIT’s liquidator with some further information that he
says had only “recently come to light.” The Candidate says that he told CIT’s
liquidators that in light of that information it would be appropriate for CIT to
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reject BBG’s proof of debt. The information that the Candidate says had only
recently come to light was the Agreement for Sale and purchase between CIT
and BBG regarding the Waimarie properties ie the ASP.

(ff) CIT rejected BBG's claim. BBG then filed proceedings against CIT to get its proof
of debt re-instated. The liquidators of BBG and CIT, and the Candidate, gave
evidence in the hearing which gave rise to the Judgement. That included
evidence, which in the view of the Candidate, meant that CIT had no liability to
BBG for the JGC debt.

(gg) That included the re-charging of the JGC invoices by BBG to CIT which the
Candidate says was done by the Candidate’s internal contract accountant, and it
was a mistake.

(hh) Asso.ciate Judge Sussock, having received and considered the evidence,
determined that BBG was entitled to claim in the liquidatienfof CIT fet"the sum
of $836,012.06.

(i)  Although the Candidate was not a party to the proceedings giving rise to the
Judgment, he seeks to appeal the Judgment. And, amongst other things, he says
“There are strong grounds indicating that the'Judge’s determinations were, with
respect, erroneous from factual and legal standpoints.”Seeéwparagraph 7(e) of the
Notice of Application for Leave to appeal'by non-party dated 20 August 2021;
and the KA letter of 14 September®02] generally,.

. Except where expressly indicated most of this clironology comes from the Candidate.

Incurring obligations where the benefit accruing does not go to the Company

The allegation

The Candidate arrangedsfor BBG te.enter into a contract with JGC to clear certain land
and construct earthwerks on thatland. I will say more about that contract later. But
the land on which the work waswundertaken did not belong to BBG. Therefore, BBG
incurred a liability to JGC but did not get the benefit of the work that was being
undertakén. It'is alleged that this is mismanagement.

Response of the.Candidate

. The Candidate denies the allegation. He says, at paragraphs 10-12 of the KA letter of

14 Septémberi2021, that BBG had agreed by way of the ASP to purchase most of the
land.being the subject of the JGC contract. He says that BBG had a reasonable
expectation it would acquire title to the land because:

(@) BBG had a reasonable belief that the conditions in the ASP would be fulfilled.

(b) The Candidate was the director of both BBG as purchaser and CIT as seller and
there was a common intention to complete the ASP.

(c)  The property market was buoyant so it was expected that the subdivided land
would sell easily and accrue a profit for BBG.



134.

13.6.

13.7.

13.8.

139,

14

3. Although some work was carried on land which was not going to be owned by BBG

the Candidate says it would give some overall benefit to the land that was to be
purchased by BBG under the ASP. In any event the Candidate says the overall amount
involved regarding the land that would not be owned by BBG was minimal.

The Candidate denies BBG incurred a liability of over $800,000 to JGC. He disputes the
claim of JGC. The Candidate says that if the liquidator of BBG has accepted JGC’s
claim then that is wrong and the Candidate would seek an order from the Court
“reversing the decision of the liquidator of BBG to accept in full the claim of JGC” -
paragraph 11(f)(iii).

My decision

. I refer to the factual background set out in paragraph 12 above. It is common ground

that BBG agreed to purchase the bulk of the land on which JGC was to carry gutjthe
work. It is also commmon ground that the ASP was execu*ed on 19 june 2014-and the
scheduled settlement date was 19 October 2014. Again, itis common ground.that the
ASP was subject to certain conditions and BBG would neét get good title to theland
until settlement took place.

[t therefore follows that if, for any reason, the'settlément of the ASP ¢ould not proceed
then BBG would not own the land.

The contract between BBG and JGC was entered into between those parties, at the very
latest, within three weeks of BBG signing the ASP. | saysthat because work under the
JGC contract commenced on 10 Jaly 2014.

The Candidate disputes howmuch'BBG was©bligated to pay JGC under the
agreement but, accordingsto RisSubmissiens/he would have ensured BBG paid
$154,991.25 for the work.

The Candidate was dependent upen being able to settle the ASP to get title to the land.
If it did not do se then BBG had a liability to pay JGC for work on land which BBG did
not own. And this is what infacthappened. The conditions on the ASP could not be
satisfied; the agreementilapsedand BBG never got to own the land.

13.10.The Candidate says that he had a “reasonable belief” that the conditions in the ASP

would be fulfiled( Lam satisfied that on any objective assessment that confidence was
entirely misplaced,. 76 the contrary I consider the Candidate was foolhardy.

13.11.0ne ofithe main conditions was for CIT to ensure the withdrawal of caveats over the

titlesThatwas not a condition that BBG could control. Furthermore, the satisfaction of
the condition required the co-operation of the Candidate’s ex-wife. The relationship
between the Candidate and Ms Sparks was fraught as evidenced by the litigation that
had occurred between them by that time. s 6(c)
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13.12.S0, a reasonable and prudent company director would not commit a company to

expenditure on land it did not own, until at the very least, the company had an
unconditional contract to purchase the land. The reality is that Ms Sparks did not
agree to release the caveats and in the ensuing legal proceedings the court upheld Ms
Sparks.

13.13.1 characterise the ac.ions of the Candidate as mismanagement. It is not necessary to tie

this mismanagement to specific director duties. But I consider that the actions of the
Candidate were not in the best interests of BBG and the actions could be considered to
be in breach of s 131.It is not necessary for me to analyse the mismanagement with
reference to s 131 but [ consider that the Candidate comes within one or more of the
exceptions'referred to in Debut Homes Limited (in liq) v Cooper [2020] NZSC 100, at
[113] and the comments at [109] are apposite. I also consider that s 135 is applicablevas
[ mention later in this minute. Furthermore, this is below the standard of care required
of a director having regard to the duty of care under s 137.

13.14.1 am satisfied that there is a causal connection between, the Candidate’s

mismanagement and the failure of BBG. If the Candidate;had only entered into the
JGC contract once it had title to the land then BBG wiould have had control of the
situation. And if, as happened here, BBG could netget,lear title therit would not
have incurred any commitment to JGC.

13.15.The Candidate says that BBG was in a positiento pay the agreed price. Even if it had

14.
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been in a position to do so it did not. The Candidate hifrself says BBG was placed in
liquidation because of action taken byyGC to recovermmoney under that contract.

Entering into an oral contractwith JGC

The allegation

The Candidate caused BBG to enter,ihto,an oral contract with JGC. It is alleged that
this was nvismanagemetit because'there was a greater potential for dispute as to what
was to be done under the contract and what were the duties and obligations of each
party. It is alleged that this is'what in fact happened and it was at least a partial reason
for thefailure of BBG. It'is alleged that the actions of the Candidate breached his duties
as a director, including duty of care under s 137 of the Act.

Response of the Candidate

The Candidate, at paragraph 15 of the KA letter of 14 September 2021, makes a
number ofipoints in rebuttal:

(@), The Candidate says he did exercise a degree of care and skill. He says he
engaged JGC for work which BBG could afford. “No one could have anticipated
that JGC would charge $836,012.06 which was many times the price the parties
agreed to.” - Paragraph 15(a).

(b) The Candidate says it had been his attention to secure a written contract.
“Indeed, he understood that at the time BBG instructed JGC a written contract
was being prepared. Formalisation of the parties’ agreement was expected to
occur after issue by the engineers of their schedules of quantities.” KA went to
say: ¥we are further instructed that this is not an unusual form of arrangement as
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between developers and contractors where the works in question are
preliminary in nature and relatively modest in amount.” - paragraph 15(b).

(c) The Candidate says at paragraph 15 (c) he “cannot be criticised for the failure of
BBG to pay the invoices of JGC given the dispute between the parties.” He also
says that JGC took no concrete steps to recover payment of their invoices until
about five years after the date the invoices were issued.

My decision

The fact that the Candidate says there is a dispute with JGC demonstrates that there
was a problem in the parties (or BBG at least) being able to determine the respective
rights and obligations of the parties. The existence of a written contact does not
eliminate the risk of parties ending up in dispute. But it should reduce that risk.

[ am satisfied that each of the points made by the Candidate do aot alter my
conclusion that the Candidate mismanaged BBG by entetinginto"a verbal contract
with JGC. To explain why I am satisfied there was mismanagement it is necessary to
look at the circumstances leading up to, and immediately after the JGC contract was
entered into.

Background to entering into the JGC contractfand circumstances.pertaining over the
period 2014-2015

As a preliminary point, I note that my,focus is on whether there were acts of
mismanagement by the Candidate in relation tosthe JGC contract; not adjudicating
who is entitled to what under the JGC contract.)I notethat there is at least the
possibility that the JGC contrackwill be subjectitojudicial scrutiny. That would likely
traverse decisions | have made.in this minute{ Lrecord that my findings in this minute
have no bearing on such proceedings. The s 385 process is separate and different and
my findings carry no weight outside(the,s 385 process. This same point applies to any
matters traversed here which formrpatt of the Candidate’s appeal from the Judgment.

And I only have the perspective'of the Candidate as director of BBG. I do not have any
informaticn from JGC. Indeed, F'was not provided with any correspondence from JGC
at all and do not know whether any such correspondence exists. So, there is nothing
from JGC showing anytagreement to doing specific work for a specific amount.

As another preliminaty point, nothing in this Final Minute suggests that JGC has
covered itselfin glory as to deciding to undertake work, when it was uncertain as to
what was g be done and for how much. But any fault on the part of JGC does not
excuséwer exonerate BBG's mismanagement.

The"pertinent information having regard to the facts set out in paragraph 12 above, is
as follows:

(@) The Candidate had been considering from at least early 2014 whether BBG
should purchase the land from CIT. That can be inferred from the Candidate’s
email to BBG’s engineer referred to at p 6 of the KA letter of 14 September 2021.

(b) The Candidate has also made it clear that the purchase was so that BBG could
subdivide the land and sell individual lots.
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Before the land could be sold as individual subdivided lots it was necessary for
the land to be cleared and earthworks undertaken.

BBG intended o borrow money from BNZ to fund the work required once the
clearing work had been done. See p 7 of the KA letter of 14 September 2021.

The Candidate knew that a quantity survey or quantity schedule was needed
bafore BNZ would approve funding to BBG. The Candidate also knew that the
only'way in which there could be an accurate costing was if this work was
carried out.

The Candidate on behalf of BBG engaged engineers to act for BBG. This was a
“number of months” before the work commenced under the JGC contract. - pé
KA letter of 14 September 2021.

At that time the Candidate asked the engineers to provide a schedulesof
quantities. So, this request was made well before BBG entered into the JGC
contract. The Candidate says, at p 6 of the KA letter, that he asked for this
schedule “a number of times - well before work started so that we would be
prepared.”

Despite having a lead in time before BBG executed the ASP.on 19 June 2014, the
Candidate then entered into the oralagreement with JGC, and had work
commence, all within a three week,period.

There is no adequate explanation as'to why it was so urgent to commence the
clearing and earthworks beforehaving some ‘essential matters first put in place.
There is reference in the¢ Submissions (paragraph 27 of the KA letter of 31 May
2021% to the weatheranduthe Candidate/might refer to the reasonable adage that
time is money in_these circumstances.

But this was anartificial urgencyicreated solely by the Candidate and from his
failure to havesgot in plage a,schedule of quantities from the engineers. And he
did notneed to have theschedule of quantities in place before having a form of
written agreement being put before JGC. The written agreement could have been
generally agreed withithe quantities, and price, being plugged into the
agreement at the end. | am satisfied the actions and inactions of the Candidate
on these matters, amount to mismanagement.

TheCandidate had the matter solely within his control as to whether BBG should
enterinto commitments with JGC, without the sch=dule of quantities and
witheut a written agreement. The engineers were engaged by BBG; not JGC. It
was up to the Candidate to get what was required for his purposes.

[ do not have to determine whether the engineers were at fault for not providing
what the Candidate wanted within the time frame he required. Even if that was
the case the Candidate was not obliged to contract with JGC without the

schedule of quantities in place. He deliberately chose to do so.
»

In arny event the statements made by the Candidate to the engineers (as referred
to in his chronology of events) are self-serving. I also consider they do not tell the
full picture. Annexed as “F” to the KA letter of 16 July 2021 there is information
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which includes an email of Mr Dryland of the engineers dated 10 September
2014. It responds on a point by point basis to the email from the Candidate as
referred to in the Submissions.

The engineer responded the Candidate’s statement that “[ specifically asked you
a number of times over a number of months for a schedule well before work had
started so that we would be prepared. At this point all I had to go on was a
guesstimate of around $1m which I had funded and budgeted.” The engineer
said:

“Correct - you asked numerous times for an Engineer’s Estimate and as per our
discussions at the time, I could not produce one accurately amidst the wall and
platform level design changes that were being requested. Once design was
confirmed, [ believe that an Engineer’s Estimate was produced in a timely
manner.”

The gngineer could only provide an estimate once thé owner finalised.what he
wanted done. Until the Candidate could make uphisumind the engineét was not
in a position to provide the Engineer’s Estimate. Baseéd on this response it was
the fault of the Candidate in not finalising whatwas wanted. And that
necessarily means that the figure of $154,994.25 which the Candidate referred to
had to be, at best, a guesstimate.

In fact, I believe that sounds as theugh there is sofiie basis for coming up with
that figure. The reality is that the contract is vague,as to what work was to be
done for the figure of $154,991.25."Also, the Candidate could never have
reasonably believed that would be the total cests for JGC completing the works
when the Candidate says, before the work was started, his guesstimate was $1
million.

In any event by"31 July 2014, the Candidate knew, whatever he might have
initially belieyed, that an estimate of $154,991.25 was no longer applicable On 31
July 2014 BBGteceived an'invoice for the work done to that point in time
(approximately 21 day"s,werk). The invoice was for $216,605.38. That was over
the figure of $154,991°25.

There is no suggestion that JGC had overcharged. The invoice was scrutinised by
BBG's engineérs» By Certificate of Payment No 1 the engineers certified the
invoiceWastin order for payment. It is also apparent from the correspondence
between\BBG’s engineers and the Candidate that the clearing work involved
morethan what they had originally anticipated.

The Candidate did not make payment. It is not clear as to whether this was a
trefusal to do so or an inability to do so. Either alternative is equally serious. If
BBG refused to do so then it misled JGC into doing work over the property. It

was an exacerbating feature that it was property that was not even owned by
BBG.

The Candidate had said to the engineers that the clearing and earthworks had
been budgeted and funded for up to $1 million. If this was the case then BBG
could have paid. The Candidate has said that funding was coming from BNZ,
but if it was coming from that source, BBG could not get funding approval until
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the Engineer’s Estimate was in place, which it wasn’t. That would also mean the
Candidate had entered into the JGC contract in breach of s 136.

The Candidate says at paragraph 11(d) that “BBG was in a position to pay the
agreed price.” Firstly, having regard to the above analysis there was no such
agreement that $154, 991.25 would cover all the earthworks and clearing to
enable the subdivision to go ahead. Even the Candidate referred to that figure as
an estimate. Also, Mr Dryland’s responses, as referred to in paragraph 14.8(n)
above, generally, show how uncertain the position was.

Secondly, if BBG had the ability to pay it did not do so. This is despite what the
Candidate said at paragraph 27 of the KA letter of 31 May 2014. It was said “JG
Civil were contracted to undertake the first stage only ie the clearing of the site,
for an estimated 220K. Mr Olliver had those funds available to him which he
could, and intended to, advance to [BBG] to cover its liability for this sum te)G
Civil.”

It is a stretch to call BBG's failure to pay as being caused by a dispute with JGC.
Work had been done to the value of the invoice’rendéred. BBG's own engineers
certified to that. The JGC contact was not a fixedyprice contraet,for the total
clearing and earthworks necessary for the subdivision.to proceed. The problem
for BBG was it had not adequately done itsthomework'before it got JGC to
undertake the work. Given that it wasnot a fixed price contract the
responsibility for scoping out the egsts was for BBGrand its engineers. This is
morae a case that the Candidate started to revisehisithinking once the true costs
of doing the clearing and earthworks became elearer to him.

Furthermore, on 15 September 2014, CIT had its court hearing to seek the
removal of Ms Spark’s.caveats. | caft'infer'that the Candidate, at least with his
CIT hat on, woulthhave known befoxe that date that Ms Sparks was not going to
release the caveats and court action.would be required. Even a director with rose
tinted glassesswould appreciate the greatly increased risk that the ASP would
not go ahead, Allowing the JGC agreement to continue in such circumstances is a
cymical'and exacerbatingfeature.

I consider that'the Candidate’s focus was just getting the work done because it
was crucial tiatrubbish be cleared off the site and earthworks done so that value
could be extracted from the property and BNZ as a secured lender to CIT would
get repaid. That is clear from the evidence that the Candidate gave and referred
toat{102]+(g) und (h) of the Judgment.

There does not appear to be any valid reason why the Candidate should not have
arranged for BBG to pay $216,605.38 in terms of Certificate of Payment No 1.

Irrespective of this, as at 31 July BBG had received an invoice for work that
exceeded the price that the Candidate says that he estimated it to be. At that
point the Candidate was on notice that there was more work that he wanted
done but that from his perspective there was a mis-match as to the work he
wanted done and the price that he wanted to pay.

(bb) It was incumbent on the Candidate at that point to alert JGC to this fact and for

work to cease until the matter was sorted out. At the very least the solvency of
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BBG was becoming an issue and the Candidate owed duties to BBG's creditors,
as well as the Company.

[t is a gross disiortion of the facts to say at paragraph 11(c) of the KA letter of 14
September 2021, “Our client clearly could not have anticipated that, having
exceeded the entire contract sum in the first three weeks (covered by the first
invoice of JGC), JGC would undertake further work to the amount of
$619,406.68.” The Candidate knew what the situation was. He did not raise the
price and work with JGC. He kept quiet and allowed for work to be undertaken
which enhanced the land.

And there is nothing at all to justify the statement that the continuing work after
the first invoice was “without the authority of Mr Olliver, and in spite of his
prote‘.:sts, JG Civil ended up spending $836K on the site.”-See paragraph 28 of the
KA letter of 31 May 2014.

It is an exacerbating feature that BBG did not own thee land. So, in thesworst-case
scenario BBG would be wound up. But it would hayvewno assets andithe
Candidate would have no personal liability toGC. Yet a company that was
owned and controlled by the Candidate (CFF),would, on thesfage, of it, have no
liability to JGC but yet received the benefitof the work done by JGC. Whether
this was intentional or not, the result is thatJGC had nowhere to go. If the land
had been owned by BBG then JGCwould have had a bargaining chip. It would
have meant that there was the riskfox the Candidlate that a liquidator could be
appointed to BBG and the liquidator would take centrol of the land for the
benefit of BBG’s creditors,

[ note it is not claimed thatythe work undertaken by JGC, represented by the
invoice of $619,406(68,was not of aftfappropriate standard. Nor is it claimed that
the work JGC said,itdhad done was'in not fact done. That is recognised by the
fact that BBG's engineers reviewed, the invoice and by Certificate of Payment No
2 certified it was in order for payment.

It issa gross distortion/ofithe facts for the Candidate to claim, as he does at p 6 of
the KA letter of 14'Geptember 2021 that “with regard to the payment situation
this,is not my doing.”

Based on the Candidate’s Submissions, he says it was intended as between BBG
and CIT, that JGC could not have recourse to the company that benefited from
the worksthat it undertook. At paragraph 15 (e) of the KA letter of 14 September
2021 xthe Candidate refers to provisions in the ASP which he says precludes
BBG; and by extension JGC as a creditor of BBG, from having any claim against
CIT.

That means that the Candidate knew the value of the property would be
enhanced by the work undertaken by JGC. With his BBG hat on that benefited
the Candidate if the purchase from CIT was completed. But with his CIT hat on
the Candidate was comfortable if the agreement did not go ahead. On the
Candidate’s analysis the property was improved through the work of JGC but
CIT would have no liability to JGC.
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Tae issue as to whether CIT has a liability to BBG for the recharge of the JGC
invofces was a matter dealt with in the Judgment. The result of the Judgment
was that BBG's claim in the liquidation of CIT had to be accepted by CIT’s
liquidators.

[ note that the Candidate is seeking leave to appeal the Judgment and this is one
of the findings that he is seeking to overturn.

It is not necessary for me for me to determine whether the Judgment is correct or
not on this point. What is important in my consideration of the Candidate are the
decisions and mindset of the Candidate as a director of BBG. The Candidate says
that it was a censidered decision taken by him (wearing both his BBG and CIT
hats) that CIT would have no liability for work carried out on its land by BBG
This necessarily means that the Candidate intended BBG would not be able to
recover from CIT what was owing by BBG to JGC. I am satisfied that thtough the
Candidate seeking this outcome his actions amounted tomismanagement.

(mm) But because I said there was some criticism of the'Candidate’s evidence which I

(tn)

could potentially take into account in the exergise of my discretion, I make some
brief comments at paragraph 14.10-14.14 belew which touch-onithe ability of
BBG to on-charge for JGC’s work.

The Candidate says that the arrangementwith JGC “is not an unusual
arrangement as between developeérs‘and contractorswhere the works in
question are preliminary in nature and relatively modest in amount” -
paragraph 15 (b) KA letter of 14 September,2021.

The Candidate did notfproduce any fusther information in support of that
position. I am sceptical asto its veraeity but do not need to determine that as a
matter of generalprineiple. On the facts of this case, I am satisfied the works
were not preliniinary and it was net a modest amount. And having regard to all
the factsdn thi€ gase as identified.above it could never have been appropriate to
have these wotks undertaken pursuant to a verbal contract.

Congelusion

[ am satisfied that the combination of BBG:

Failing terscope the extent of the clearing and earthworks required for a
subdivision;

Thefailure to have title to the land;
The entering into a contract with vague and uncertain terms;
Failing to pay Certificate of Payment No 1 on due date;

Continuing to allow JGC to continue the works after receiving the first invoice;
and

Not paying Certificate of Payment No2 as certified in order for payment by
BBG's engineers,
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amounted to mismanagement and each aspect of this mismanagement was at least a
partial reason for the failure of the Company.

Candidate’s position regarding charge back to CIT

14.10.The Candidate says that CIT has no liability to BBG to pay for the work done by JGC.

He says that there was no agreement to do so and that such matter is determined by
the ASP. Part of the reasoning process advanced by the Candidate is that BBG should
never have issued the charge back invoices to CIT.

14.11.These wer¢ matters traversed in the Judgment. In Further Minute No 2, I noted

criticisms of Sussock AJ as to the evidence of the Candidate and that, in effect, raised
issues as to the integrity of the Candidate. One of those criticisms was the evidence
given around the charging of CIT for the JGC invoices. At [92] of the Judgment
Sussock A] said the Candidate’s “explanations as to why earthworks were re¢harged
by BBG to CIT, if CIT had not agreed were not convincing. They'ranged fromnot
being aware of the invoices, despite their size and his admitted focus at thestime on
making the land more saleable so the bank could be repaid,‘to not being able to recall
why BBG’s claim was put into the liquidation if CIT had not agreed.to pay.”

14.12.The Candidate says that he does not accept the criticisms of SussockfA] and, at

paragraph 19 of the KA letter of 14 September 2021, the Candidate makes a detailed
response.

14.13.1 have read and re-read both the Judgment and the Submissions on this matter. The

15.
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Submissions do not resolve for me the matters raised by Sussock AJ. But because of
the conclusions I have reached élsewhere I do not need to take account of the
criticisms of Sussock AJ in cgming to my conclusiohs and have disregarded them as a
potential factor to take int® aceount in thewexércise of my discretion or in determining a
period of prohibition.

Reckless and inselvent trading
IET’s allegations

IET saysdirectors must notcarry on business in a manner that creates or is likely to
create a substantial risk of serious loss to company’s creditors such as Inland Revenue
(“IRD”). IET says thatithe Candidate was a director of BBG which was placed into
liquidation owingymoney to the IRD.

IET notes the'compaiy was placed in liquidation by a special resolution of the
sharehglders. The liquidator’s reports referred to a preferential creditor’s claim of
$32,354.61 and unsecured creditor’s claims in the amount of $849, 935,48 as at 7
Octobet 2020.

IET says that a failure to make payments to the IRD is potentially a serious breach of a
director’s duties and may indicate an ignorance or indifference of the director’s
responsibilities. IET says that a failure to operate a company responsibly is likely to
lead to its failure.
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Response of the Candidate to the allegation of reckless trading

The Candidate notes that he was effectively the controlling shareholder of BBG. The
Candidate notes that it was through his initiative that BBG was placed in liquidation.

The Candidate says that in respect of the preferential claim of $32,354.61 that this was
made by the IRD. The Candidate says that BBG never had any income so he queries
whether any money is owed by the company to IRD.

The Candidate says that the unsecured claim of $849, 935.48 arises from two separate
claims lodged by | G Civil Limited (“JGC”). The Candidate said in the Further
Submissions that BbG and JGC were in dispute over some preliminary work to be
done by JGC. The Submissions in their totality expand on that point but the Candidate
says that when the solvency of BBG was put under threat as afresult of the dispute
with JGC, the Candidate took what he says was the responsible'decision to,put\BBG
into liquidation.

Legal principles

S 135 is the relevant statutory requirement regarding insolventtrading. I consider
those principles are useful when considering IET’s allegations/of mismanagement
regarding the IRD debt. S 135 provides a'director of a company must not “agree” or
“cause to allow” the business of a company to be carried o “in a manner likely to
create a substantial risk of serious,loss to'the company”s creditors.” The leading cases
on the interpretation of s 135 are' now Debut Hemes Eimited (in liq) v Cooper [2020]
NZSC 100, and Yan v MainzéalProperty and Construction Ltd (in liq) [2021] NZCA
99. The legal principles referredto below andithe specific case references are consistent
with Debut Homes and Mainzeal.

The legal principles around whateenstitutes a substantial risk to creditors of a
company are well established.,Mason v Lewis [2006] 3 NZLR 225 (CA) [51] set out the
essential pillars'of a recklessstrading claim under s 135 of the Act. They include:

(a) itisfan objective test;

(b) the focusis noton the director’s belief but on the reality of the market conditions,
and whether, thé way the business is carried on creates a substantial risk of
serious lossj and

(c) =ence the company enters into troubled financial waters the directors are required
to'make a “sober assessment” of the company’s future income stream and
prospects.

In addition to considering the interests of the company, it is also well established that a
director is also obliged to consider the interests of the creditors once solvency becomes
an issue. See for example Sojourner v Robb [2008] 1 NZLR 751 and re-affirmed by
Debut Homes at [31].

15.10.A company will be insolvent if it does not make payments owed to a creditor when

due (such as the IRD); and continues to incur fresh obligations. As was noted in
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Madsen-Ries v Greenhill [2016] NZHC 3188 at [64]: “a company is solvent when able
to pay its debts as they fall due in the normal course of business and the value of its
assets is greater than the value of its liabilities. Both limbs must be met. See also Debut
Homes at [34].

15.11.0nce a company becomes insolvent, or solvency is a real issue, that becomes a
watershed'moment. Debut Homes notes at [49] “Solvency is a key value in the Act.”
That triggers an increased range of duties, and options, available to the directors. And
a director should consider whether such options would be appropriate in their
particular case.

15.12.Placing a company into liquidation or receivership are two options. But Debut Homes
notes there are other options. For example, the directors could seek a compromise with
creditors as provided for in parts 14 and 15 of the Act. In addition, part 15A provides
for voluntary administration. Compromises and voluntary administration require
directors to put forward a strategy and plan for the company’s sufvival and engage
with the company’s creditors. And if successful that would give the company an
opportunity to turn things around and the directors would ayoid the potential risks of
s 135 through any continued trading.

15.13.Directors are not obliged to utilise the formal'mechanisms of Parts 14, 15 and 15A of
the Act. Debut Homies at [47] notes a company could use other'mechanisms such as an
informal arrangement with its creditors. Butithe“essential component in all these
options is that the directors have to invélve,the company“s creditors.

15.14. Directors are required to balance reward with risk."And when a company’s solvency
becomes ah issue that balance should be reviewed."This is entirely appropriate. If the
directors continue to trade without involving the creditors, then they are putting the
creditors’ money at risk without the creditors.being aware. This is not a fair bet. If
things work out then tive dizéctors/shareholders get a greater return through their
equity in the company{But if the trading,brings about further losses, then it is the

creditors who bear that loss; not the'directors/shareholders. See also Mainzeal at
[230].

15.15.1t willsotbe the fault of the'ereditors that a company gets into financial difficulty. The
directorsiare responsible forthat. Therefore, it seems only fair that the directors
reconsider the balanging of risk and reward through the eyes of the creditors as well.

15.16. Directors might'wish to complete a sober assessment before deciding upon their
strategy and, whether and how to engage with the company’s creditors. And they
should be allowed a period of time to conduct that assessment. But once the directors
are‘aware\(or should have been aware) of the financial position the directors should
immediately start the process of sober assessment so that a decision can be made.

15.17.There is a difference between which limb of the solvency test is breached as to the time
that may be allowed to complete a sober assessment. In Greenhill it was noted a
“companyneed not cease trading as soon as it is technically insolvent” [64]. The
reference to a technical insolvency” is where liabilities exceed assets at a particular
point in time. The same point is made in Re South Pacific Limited (in liq) (2004) 9
NZCLC 263, at 570.
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15.18.However, any decision to continue trading should be, that on an objective assessment,
and on a risk reward basis, the company and its creditors are likely to be better off by
trading on than if the company was immediately placed in liquidation. The type of
example given is a company in the final phase of completing a contract which will
result in a large payment which would be lost if the company was placed in
liquidation.

15.19. Where a company is in breach of the cash flow test, rather than the balance sheet test,
the failure to make payments as they fall due is an even more immediate issue that
requires attention. [* requires a director to immediately consider his or her obligations
under s 136 and whether a company can meet future obligations. As was noted in
Richard Geewiz Consultants limited (in liq) v Gee [2014] NZHC 1483, at [101], how
realistic is it that continuing to trade will generate sufficient cash to not only meet.the
new ok ligations but also repay the overdue existing debt. That position becomes
increasingly unrealistic where the pattern continues.

15.20. As I have noted the amount of time permissible to complete aisober assessment will
vary according to the circumstances of each individual case®NA balance sheet
insolvency may give rise to more complex issues reqtiring more time to evaluate the
situation. Also, if there was a sudden unforeseen event such as firecormearthquake,
which put a company under financial stress, more'time may.be required.

15.21.But these situations are unlikely to be the €ase it the great majority of cases where the
directors, or their families, are shareholders; and the difectors are actively involved in
the business. The businesses are unlikely to be complex‘and the directors should have
a good handle on the businesses they own and opetate. In most cases the slide towards
insolvency is gradual so they will be'aware of the general situation and the issues will
be well defined. In those cirdwmstances, particuilarly where a company is cash-flow
insolvent, directors should need little time'to make their decision.

15.22. When the directors arefmaking their'sober assessment, they are obliged to consider the
interests of all thelcréditors and notjust some. Also, they must consider the interests of
each creditor individually. The:Supreme Court in Debut Homes stated at [72]:

“It is not ananswer to s 135 that [continuing the business activities| was a sensible
businessidecision in‘that it had the potential to benefit some of the creditors by
providing higher returns than immediate liquidation would have done. It is not
possible to compartmentalise creditors in this fashion. If continued trading [carried a
serious risk] in a shortfall --- then there was a breach of s 135 whether or not some
creditorstwould.be better off and whether or not any overall deficit was projected to be
reduced?

15.23. When considering the interests of the creditors the directors must take into account
liabilities that will arise from the continuing business activity. Debut Homes Limited
was a property developer. In Debut Homes there was no GST liability (and the IRD
was not a creditor in relation to existing properties) at the time the decision was taken
to trade on. That liability would arise when the properties were sold. However, that
was irrelevant. The Supreme Court noted that the director knew a GST liability would
arise. “That the GST on future sales was not a current obligation at the end of October
2012 is beside the point, contrary to the view of the Court of Appeal. Section 135 is
necessarily forward-looking” - [71].
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15.24.50, once a company becomes insolvent or solvency is a real issue the directors must
take stock. It may be at that time that the directors immediately take steps to put in
place one of the options referred to in paragraph 12.16 above. Or, they may choose to
informally consult with creditors as referred to in paragraph 12.17 above. If they
choose not to invoke one of those procedures then the directors are obliged to conduct
a sober assessment of the company’s position.

15.25.1f, on an objective basis, the assessment shows there is a realistic prospect of the
company being restored to profitability then the directors are not obliged to consult
and work with the creditors. But if the directors do decide to keep the company
trading, the directors are required to have a “coherent plan” (Richard Geewiz at [101])
to restore the company to profitability. It would seem unlikely that a coherent plan
could ignore, or not engage with the creditors. Part of any plan would require for there
to be targets and milestones. There would need to be a regular review of the position
and if there were insufficient measurable improvements within.a short timeframe-then
the company would need to cease to trade. If the directors chooese to not engage with
the creditors, they run a heightened risk of breaching s 135.

15.26. As | have already noted, if a company’s solvency is under threat, the directors must
take some action. There is not some moratorium period where the-directors do
nothing. That is different from allowing some timé as information,is gathered and
options evaluated. And working harder following the same stratégies as before is not a
sober assegsment. If a director claims that’he or she did consult with creditors, did a
sober assessment or produced a plan, they will need ta/show some evidence of these
things. Without being prescriptive it weuld almost €ertainly need to be in writing.

15.27. Putting something in writing helps with objectivity yparticularly given that directors
may not be the best decisionimakers in time$ ofiinsolvency or near-insolvency. As was
noted in Debut Homes at [43]:

“This is because their decisions may:be compromised by conflicting interests and, even
where that is not the case, they may‘bertoo close to the company and its business to be
able to take arealistic and impartialview of the company’s situation.”

15.28.In anyvent there wouldineed to be director meetings recording the information
reviewediand decisions made. Also, there should almost certainly be shareholder
meetings even wherea director is also the sole shareholder. The whole scheme of the
Act is centred areunid,a’company being a separate legal entity from its shareholders
and directors/Thatuneans the interests of the shareholders/ directors are not the same
as for thé company, particularly where a director has conflicting interests. The holding
of meetifigspand declarations of interest, is not a matter of administrative neatness. It
is @ furdamental requirement of the Act and an essential plank of good governance.

15.29.1f a director cannot produce evidence that they conducted a sober assessment, engaged
with creditors, held meetings or compiled rescue plans, the inference is that these
things never happened. That is consistent with Toilolo v Registrar of Companies
[2019] NZHC 1090 at [94].

My determination regarding the IRD debt

15.30. I am satisfied the IRD is a creditor of the Company for the amount stated. The
Candidate’s belief that there was no such debt carries no weight. The liquidator has to
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assess a creditor’s proof of debt to determine whether it is valid. The liquidator would
not have admitted the claim if it was not valid.

15.31.There is little other information available regarding the [RD debt. [ am not aware of
when the IRD debt was incurred but I note that Toilolo at [65] states “The Deputy
Registrar was not required to consider issues such as the aging of debts ---.”

15.32.The fact that the IRD debt, or a significant proportion of it, is preferential means it
relates to the non-payment of GST or PAYE. Those moneys have a quasi-trust
character about them. That, and the fact that the IRD is a preferential creditor for such
moneys, means that the failure to pay the IRD is serious. I am satisfied that is
mismanagtment.

15.33.1 need to be satisfied that there is a causal connection between the mismanagement,
and the insolvency of the company. I note that BBG was placed into liquidation by. the
shareholders and not the IRD. That is not determinative of the position. It is not
necessary for the creditor to have initiated the winding up/to determine a link between
the mismanagement and the winding up. Very often the shareholders arejust simply
beating the creditor to the punch by initiating the winding up. Seewalso Toilolo at [72]
and [73]. And the Candidate noted he initiated theswinding up beeause of the
enforcement action being taken by another crediter; namely JGC.

15.34. But notwithstanding Toilolo at [85], if I wére to-Consider the IRD debt in isolation, I
wonder whether the Candidate might have been able t¢ ensure payment was made
from his own resources. However, the\factis that the’RE) was not paid and there were
insufficient assets in BBG for the liquidator to be able to pay the IRD or any other
creditor.

15.35.More importantly the faildre tepay the IRR needs to be considered in the context of
the total debts owed by-BBG. In 2014 BBG had contracted with JGC to undertake work.
I have dealt with the JGCicontract earlier in this minute but it necessary to briefly re-
traverse some maftersarising oukofithat contract to consider the solvency of BBG in
2014.

15.36. As a result of the work undertaken by JGC that company issued two invoices totalling
$849,935.48. As the Candidate notes (see paragraph 15 of the KA letter dated 16 July
2021) this occurredsin 2014. BBG disputed the amount. At paragraph 13 of the 16 July
2021 letter the Candidate says the amount claimed by JGC was $836,012.06 but that the
original sum ifi theicontract for the work was $154,991.25, inclusive of GST.

15.37. In 2019 the.Candidate says that JGC took more concerted action to pursue recovery
from BBG. After taking legal advice, the Candidate “perceived that the Company
faced a serious insolvency risk” - (paragraph 16 of the 16 July 2021 letter). It was then
that the Candidate took action to place BBG into liquidation.

15.38. I consider BBG was insolvent from 2014. The Candidate says at paragraph 10 of the
16 July 2021 letter that BBG “never had any income” but it had engaged JGC to
undertake the works without any income to pay for it. It is clear that JGC did carry out
certain work and the Candidate acknowledges that the Company had agreed to pay
$154, 991.25. But BBG did not pay that amount and did not have the means to do so.
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15.39.The Candidate in effect says that BBG expected it would be able to pay for the works
through a transfer of properties to it and a planned subdivision. I firstly note that for a
company to be solvent it must not only have assets exceeding liabilities it must also be
cash flow positive. Even if the expected transactions had gone ahead and that resulted
in assets exceeded liabilities, the company was insolvent because it could not meet its
debts as they fell due. In any event, by February 2015 at the latest (see the chronology
at paragraph 8 of the KA letter of 14 September 2021) those transactions could no
longer proceed.

15.40.The Candidate, in the KA letter of 16 July 2021, says that at the time it expected CIT
would pay BBG for the invoices it had rendered to CIT for the work undertaken by
JGC. Irrespective of the Candidate’s changed position regarding those invoices CIT
went into liquidation on 4 March 2016. Therefore, it could not expect any moneys from
that source.

15.41.50, at this point in time (applying the same sort of analysis in Teilolo at [84]-[85]),
BBG, (from March 2016 at the latest), was insolvent. It washotin a positionte pay JGC
and there is a causal connection between the IRD debt and the liquidatiomof BBG.

15.42.The action'taken by the Candidate in 2019 should have been undertaken three years
earlier in 2016.

Conclusion

15.43.1 am satisfied that the failure to pay the IRD debt was,mismanagement and it was at
least a partial reason for the failure of BBG.

Further comment

15.44.1 do not need to be satisfied as to the following matters to determine the
mismanagement referred to above. But'l do note that there is nothing in the material
before me to indicatethat before 2019the Candidate ever undertook a sober
assessment of BBG's.financial'position, or that he ever considered the interests of the
creditors of BBG,And theregsnothing to indicate that the Candidate considered the
positian of each'creditofiindividually, and the IRD in particular.

16. Borrowing approx. $8 million from parties related to the Candidate

Background

16.1. The Candidate says that BBG borrowed approximately $8 million from parties related
to the.Candidate (“the lenders”). The¢ Candidate says that BBG did not repay that
money and the lenders have sought to be classified as creditors of BBG and to be
entitled'to claim in any moneys that the liquidators of BBG might gather in.

The allegation of mismanagement

16.2. On that basis it is alleged that BBG had no capacity to be able to repay the $8 million
borrowed. Any such transaction(s) were without meetings of shareholders and
directors as required by the Act. The Company was not solvent at the time and/or the
Company could not have had a reasonable expectation that it could repay the money
when called upon. That means the entry into the loans amounted to mismanagement.
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Response of the Candidate

In the KA letter of 31 May 2021, the Candidate said at paragraph 30, “entities under
the Candidate’s] control injected some $7M into BBG --.” At paragraph 31 he said that
there were “proof of debts filed by Mr Olliver’s accountants, Findex, [with the
liquidators of BBG], in respect of the $7 million injected into that company by entities
under his control.”

At paragraph 17 (a) of the KA letter of 14 September 2021, KA says:

”On our client’s instructions, the entities related to him did not, and would not have,
demanded repayment if to do so would have caused BBG to fail. Thus, the advances in
question were not responsible for the failure of BBG.”

At paragraph 17(b) KA said:

“In deciding to place BBG in liquidation our client did net take into account.the
advances made to BBG by the entities related to him.”

My decision regarding non-repayment of a loan

The Candidate did not provide any documents detailing the identity of the lenders or
the amounts owed to each lender individuallys. However, paragraph 33 of the
Judgment provides information derived from'a spreadsheet that the Candidate sent to
BBG's liquidators. That listed five entitiesyrelated to the:xCandidate and the amount, in
the aggregate, was approximately$8 million.

Given that this was informatietpderived fronmrwhat the Candidate sent to the
liquidators, I am satisfied thistinformation.maostaccurately sets out the amounts
claimed by the Candidate’s’entities.

It is important to clatifysthe nature.ofithe alleged assistance provided by the
Candidate. When the.Candidate used terminology of “injecting” money into BBG it
might have meant as capital.lf that had been the case there would be no issue.
However, the Candidate has made it clear that he claims money was lent to BBG.

On this basis | am satisfied that the acceptance of such loans by BBG, in the
circumstances heré, would amount to mismanagement. The fact that it was debt, and
not capital, meantithad to be repaid.

16.10.The Candidate says that he would not have called for repayment of the loans if it had

meant.that BBG went into liquidation. I consider no weight can be attached to such an
assertion. The Candidate provided no loan agreements; no resolutions or
communications from any of the lenders stating the same. There is nothing to indicate
parental support. In any event both South Pacific and Mainzeal demonstrate the
degree of commitment required before the Candidate’s assertion could have any
weight.

16.11.The Candi-late has not advised when the loans were made and perhaps the timing is

not particularly relevant. But, based on the information provided to me, it seems it
would have been in a rather narrow window during 2014. [ say that because the
Candidate says (paragraph 22 of the KA letter of 31 May 2021) that the Company had
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been inactive for a number of years until then. And at paragraph 18(d) of the KA letter
of 16 July 2021 the Candidate says BBG ceased trading by around the last quarter of
2014.

16.12.The Company had no assets in early 2014 because the Company had been inactive.
This conclusion is supported by the BBG Liquidation Report No 4 which stated the
Company had no physical assets as at the date of liquidation. Therefore, unless the
money was kept int a bank account and not utilised, there could not be a matching off
of an asset and liability. Therefore, the Company would be insolvent.

16.13. And the Candidate says these related party loans were not repaid; Once the loans were
disbursed BBG never had the capacity to repay the loans and the lenders are in fact
seeking repayment.

Was in fa:t a loan ever made
16.14. On the basis of the information before me I consider nollgans were made by the
lenders of the amounts contended by the Candidate. If‘thatis correct then there would
not be an act of mismanagement having a causal comnection to the failure of BBG. But
it would mean that the assertions and approach taken by the Candidate on this matter
are relevant in considering the exercise of mydiscretion.

16.15.1t would appear the Candidate never filed a formal proof of debt form with the
liquidator for BBG. See [33], [34], [40], {41\[43] and [44] of the Judgment.

16.16.The Candidate has not providedine with any évidence of a loan entered into between
the lenders and BBEG. Had he provided me with “unsigned draft and unaudited
financial statements” ([43] of the Judgment)T am'satisfied that would not be sufficient
evidence.

16.17.The Candidate cannatpoint to any,signed loan agreement. Nor can he point to any
meetings or resolutionsthat would have been required by both borrower and lender
before any loantagreement was entered into.

16.18.More importantly theréis nothing to show the existence of any money having passed
through'the BBG’s bank aecount. And if $8 million had been lent to BBG, where did it
go to?

16.19.1f the money hadibeén lent in the period from July to October in 20014 it would have
been available to meet liabilities under the JGC contract but that did not happen. The
Companyswas inactive before 2014 so it is unlikely any loan would have been made
beforethen. The ASP did not proceed so the loan was not used for that purpose. The
Company did not trade from September/October 2014. And the Company went into
liquidation without any physical assets. So how could $8 million disappear without
having some corresponding assets in the Company.

16.20.From the foregoing information I infer that there were never any such loans.

16.21.1f { was wrong on this point, it would mean an even more serious case of
mismanagement by the Candidate. Under his watch $8 million would have been
spirited away out of the control of the Company and its creditors.
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Would the existence of a loan benefit the Candidate in the liquidation of BBG

16.22.1f there had been loans to BBG, by interests associated with the Candidate, the
Candidate would benefit from that. This would be if BBG receives a dividend from the
CIT liquidators for BBG’s proof of debt for the JGC debt. At present the only creditor
of BBG, outside of the IRD, is JGC.

16.23.1If loans from interests related to the Candidate were accepted by BBG’s liquidator then
the lenders would also share in any moneys received by BBG from CIT. Sussock A |
came to a similar conclusion. See [77] and footnote 22 of the Judgment.

16.24.1 believe it can be inferred from the following facts that the Candidate was alive to
commercial benefits that would derive from the existence of a loan.

16.25.The Candidate signed BBG’s proof of debt on behalf of BBG, in the liquidation of.CIT;
for the JGC debt. This occurred within two months of CIT being placed indiquidation
in March 2016.

16.26.By about June 2018 the Candidate knew that CIT ‘s liquidators had money to
distribute to creditors of CIT. That included BBG.

16.27.0n 4 September 2019 BBG went into liquidationy, Two days laterthe Candidate was
seeking BBG's liquidator to accept his claimyinwrelation to thelenders.

16.28.0n 27 July'2020 the Candidate was aware,that CIT intended to distribute money to its
creditors and that included BBG:

16.29.0n 30 July 2020 the Candidaté was'made aware by BBG’s liquidator that on the basis
of the information provided by.the Candidate he was not going to accept the claim
that BBG owed approximately $8 million to'interests of the Candidate.

16.30.0n 7 August 2020'the Candidate contacted CIT’s liquidators. At paragraph 16 of
Vivian Fatupaite’s.affidavit 6f 12 November 2020 she deposed as follows:

“On 7 August.2020 MrQlliver'advised me that he sought to challenge the proposed
distribution t6 BBG on the,grounds that new material had come to light which
suggestedBBG incurred liabilities on the basis that it had signed an agreement for sale
and purchase on the properties.”

16.31.The “new*material” was the ASP. At paragraph 19 (e) of the KA letter of 14 September
2021 the €andidate says the ASP was a highly relevant document that the CIT
liquidator should be put in possession of. And this is what the Candidate did. The KA
letter says “Far from reflecting a lack of responsibility or integrity, the context reveals
quite.the contrary and highlights the probity of our client’s character.”

16.32.1 deal with the issue of the circumstances of BBG’s re-charge of the JGC debt and the
Candidate’s explanation elsewhere. The point I note here is that there is a subtle but
important difference between Ms Fatupaito and the Candidate, as to what was said.
The Candidate characterises his actions as one who recognises the decision is for CIT’s
liquidators to make, and that he is a disinterested by-stander. But Ms Fatupaito’s
affidavit shows there is a wider context of the Candidate wanting to challenge the
decision of BBG's liquidator.
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16.33.To the extent it is necessary I prefer the sworn statement of Ms Fatupaito, which I
consider to be disinterested and objective recollection, over the statement of the
Candidate in the Sub'missions.

16.34.1 also consider when one views the history of the Candidate’s dealings with the
liquidators of BBG and CIT, the combative approach of the Candidate is consistent.
For example, the CIT liquidation reports give some brief details as to how Bankhouse
Trust Limited (“BTL”) attempted to appoint a receiver so that CIT’s assets could be
controlled by them. BTL is controlled by the Candidate and CIT had to be involved
with litigation before the court ordered the removal of the receiver. The liquidators
also had to take legal proceeding to terminate a purported lease betwecen CIT and the
Candiaate, as well as action to get vacant possession so one of the properties occupied
by the Canldidate, could be settled.

16.35.1 also consider the telephone conversation between the Candidate and BBG's
liquidator on 30 July 2020, and referred to at [44] of the Judgment, to be highly
relevant. Mr Grant in a sworn statement deposed that when he told the,Candidate he
would not accept the Candidate’s claims in BBG's liquidation he “responded by saying
that he would ensure that BBG’s claim in the CIT liguidation wouldrbe rejected and
that he was going to instruct his lawyer to ensure'the BBG claim would be set aside.”

16.36. At paragraph 19 (e) of the KA letter of 14 September 2021 KA says “The allegation that
our client advised the liquidator of BBG thatiour client would ensure the claim of BBG
be rejected is denied.”

16.37.To the extent it is necessary, I prefer the sworn statement of BBG's liquidator to the
statement in the Submissions. I alsonote that the Candidate did not challenge Mr
Grant’'s statement ir: his affidavit and [ note/the.comments of Sussock A] in relation to
this. See [50] and [51] of the Judgment.

16.38.1f in fact there were nodoans to BBG'from interests associated with the Candidate then
my narrative from paragraph 644‘enwards is not directed to mismanagement which
has some donnection to the inselvency of BBG. But it has some relevance as a factor |
can takedntoaccount whenl censider the exercise of my discretion.

16.39.1 refer to'my comments at paragraph 14.5. My determinations here have no bearing on
any legal proceedingthat may ensue between the Candidate and BBG's liquidators as
to the existence @r not of any loan, or any other matter referred to in this section.

17. Was the entryinto the ASP in the best interests of BBG
The"allegation

17.1. BBGrand CIT were related companies and the Candidate was the sole director for both.
There was nothing in the materials I received from IET to suggest why BBG should
enter into a contract to purchase property from CIT, and whether the agreement was
fair to BBG.

17.2. Ttis noted that there was no evidence of BBG holding any director or shareholder
meetings, declarations of conflicts of interest and the passing of any resolutions. It was
alleged that there was mismanagement and that it gave rise to a breach of s 131 of the
Act.
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Response of the Candidate

. The Candidate says (paragraph 13(a) of the KA letter of 14 September 2021) there was

a sound commercial rationale for the purchase. BBG entered into the ASP with the
intention of subdividing the property and making a profit from selling the subdivided
lots.

In terms of the lack of documentation it was said at paragraph 13(b):

“(i) It is, in our understanding, not uncommon in practice for this to be the case where
the same director is involved on both sides of a transaction.

(ii) Although not ideal, the lack of complete internal company documentation is

understandable in this case, given the pressures faced by our client in or around mid-
2014

The KA letter then outlined the pressures faced by the Candidate?1t also says/at
paragraph 13(b)(iii) that the failure of internal companyidocumentation ceuld=not have
led to the failure of BBG.

General legal principles

Before looking at the specifics of this case itisuseful to put theése matters into a wider
context. The principles underlying s131.are relevant when considering both this
allegation, and the other allegations. S131(l) requires that a‘director “must act in good
faith and in what the director believes to*be in the best interests of the company.” This
is a subjective test. Previous casée law,(Robb at[102]) put an objective gloss on some
director actions but this has béen overturnedsby Debut Homes.

However, Debut Homes nétes at [113] theretare exceptions and qualifications to the
subjective test. They ifclude:

(@)  Where there 18 no evidence of actual consideration of the best interests of the
company;

(b)  Wherein an insolvencyy or near insolvency situation there is a failure to consider
the interests of the creditors;

(c)  Where there,isia‘conflict of interest or where the action was one that no director
could have made if they had any understanding of their fiduciary duties;

(d) _Theirector’s decision was irrational.

The,general principle behind s131 lies in the relationship between a director and the
company. The company is a separate legal identity to its shareholders, directors and
employees. It is also separate from any other company controlled by the director. The
director owes duties to the company; and its creditors, when solvency is an issue. The
personal interests of the director do not necessarily equate to the interests of the
company.

In normal circumstances, where there are dealings between a company and an
independent third party it can be inferred the director will act in the best interests of



34

the company. There is no reason for the director to do otherwise. Where the dealings
are between the director and the company (or between two companies where there is a
commonality of directors and shareholding) that inference is no longer there, because
of the inherent conflict of interest.

17.10. That same inherent conflict of interest arises when a director does not consider the
interests of each and every creditor. A shareholder will wish for a company to keep
going even if the company is insolvent. The shareholder will not suffer any further
downside jf the company’s losses increase, but will get the benefit of the upside if the
company’s fortunes are turned around. Where the director is also a shareholder or
related to the shareholder, the conflict is obvious. And even in the best of
circumstances Debut Homes, at [43], notes directors are not well placed to make
dispassionate decisions in such circumstances.

17.11.Where there are two or more companies with common directorssand shareholders«the
directors may wish to treat them, effectively, as one entity. That'may be permissible in
accounting terms but that is not the case legally. The operations of a group of
companies could be contained in one company with several divisions. Butwhen
multiple companies are set up then the directors of each company must consider the
interests of that company individually; not as a group.

17.12. The interests of each company in the group are likely to be divergent. For example, in
the group, Company A transfers its assets/to €ompany B. The'assets are worth
$100,000 and there are two creditors in Gempany A totalling $100,000. If Company B
pays only $50,000 for the assets, then there are now dfisufficient assets in Company A
to repay its creditors. Company Brhas no liability¢o'the creditors of Company A so the
creditors of Company A no longer have recourseito the assets they would have been
entitled to.

17.13.1f a director cannot preduce-€vidence of meetings, resolutions, certificates etc the
inference is that no.meétings were held, resolutions passed or certificates provided.
That is consistént with Toilole. The holding of meetings and putting things in writing
is not just a matter,of administrative’convenience. It is an essential plank of good
governance. Following theorrect procedures helps focus a director’s mind as to what
is in the bestinterests of aicompany.

My decision

17.14.1 am satisfied that BBG entered into the transaction with the intention of making a
profit. That is net'really the issue. The question was more directed as to why should
the saleto BBG take place at all when CIT could have urdertaken the transaction and
not'involved BBG at all.

17.15. The commercial rationale for doing so is explained in paragraph 22 of the KA letter of
14 May 2021. The letter said BBG was chosen as the vehicle to develop the St Heliers
site “because it was a subsidiary of a prenuptial trust and therefore thought to be not
vulnerable to attack by Ms Sparks.”

17.16.But that does not address whether the agreement was fair to BBG as opposed to CIT.
For example, if the value of the land was $5 million but BBG paid $10 million that
would be unfair to BBG and not be in its best interests. That would amount to
mismanagement.
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17.17.Had the transaction been an arms-length transaction between two independent parties
it could be inferred that the price paid by BBG was a fair price. But when it is a deal
between two related parties that inference is no longer available. The BBG director,
considering only the interests of BBG, should have turned his mind as to the price. The
type of process referred to in s 161 when conferring benefits on a director are relevant
here. BBG should have held a meeting and determined that the transaction would be
fair to the company. The resolution should set out the reasons why the BBG
considered the transaction was fair to BBG. One might reasonably expect some
independent evidence, like a valuation report, that the price was a fair one.

17.18.There was nothing at all. And if it was the usual practice for the Candidate to have
such inter-company dealings without internal documentation and processes then [ am
satisfied this is mismanagement. The Candidate said that personal pressures he was
under was the reason for no documentation. That does not cure the mismanagement
but it is a factor I can take into account when considering the exercise of my diseretion.

17.19.The failure to have internal documentation can be linked to the failure of a €Gmpany in
some circumstances. It is not necessary to expound on the general reasonsswhy this is
so, when there is a very specific reason in the case of BBG. The Candidate says that the
terms of the ASP do not permit BBG to charge backthe JGC invoice to.CIT. If that is
correct then BBG incurred a liability to JGC, which.benefitedCITxbut which CIT
avoided liability to BBG. That is clearly not inithe'interests of BBG:

Conclusion

17.20.1 am satisfied that the Candidate;with his BBG director hat on, failed to properly
cons:der the interests of BBG befere'éntering inte the ASP for the reasons given. I am
satisfied this was rnismanagentent.

17.21. Because of the conclusiens.Jhave come to,regarding the other allegations, I have
decided to suspend.my decision whether or not the mismanagement was linked to the
failure of the Cempany. Neverthéless, the mismanagement identified is a factor [ can
take into accountiin the exercise ofumy discretion.

18. Takinginto account the purpose of s 385 and all relevant factors, should the
Candidate be prohibited

18.1. Having esfabliShed that mismanagement was at least partially responsible for the
failure of the €ompany, I have the discretion to prohibit the Candidate as a director.
That powertcan be exercised pursuant to the general discretion contained in s 385 of
the Act,

Purpose and intention of s 385

18.2. The legislative history and policy behind the introduction of s 385 is set out in
Davidson. I have followed that and taken it into account when considering the
Candidate here. The analysis of s 385 in Davidson, at [87] - [103], takes the legislative
history into account. In that analysis Miller ], at [91], makes it clear that the purpose of
s385 is both protective and punitive in character.

18.3. Davidson at [91] then says:



18.4.

18.5.

18.6.

18.7.

18.8.

18.9.
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“Prohibition is aimed not at remedying wrongs done to shareholders and creditors of
the insolvent company but at protecting the public from unscrupulous or incompetent
directors in future, deterring others and setting appropriate standards of behaviour.”

[ refer to these strands again, below. For present purposes I note that Davidson at [91]
and again at [137], makes it clear that the purpose of s 385 is not only to protect the
public but to also act as a deterrent and set appropriate standards of behaviour.

Davidson at [97] makes it clear that s 385 is “protective and forward looking.” For that
reason, my enquiry is addressed initially “to mismanagement of the company’s affairs
and its causal connection to insolvency, not the behaviour of individual directors.”
Once the mismanagement has been identified “all of the company’s directors and
managers are eligible for prohibition.” It is at this point my focus switches to the
individual qualities and conduct of the candidate.

The exercise of my discretion “must be exercised for the statutery purpos€, thatof
excluding from company management those who are unsuited for it” « Davidson
[100]. Where a person has been responsible for mismanagement which has resulted in
a loss to a company or its creditors then that indicatés such a persen may not be suited
to management of a company unless there are sufficient counteryvailing factors.

That is so whether or not the director personallybenefits, or.cotld potentially benefit,
from the mismanagement. As | have notéd the'intention of s'385 is to both protect the
public (of which the creditors are an impoxtant component) and to act as a deterrent. S
385 applies to shareholder directors employed by the,company as well as non-
executive dlirectors who may have no skin in the,game.

The nature of the mismanagement can take/different forms. For example, a
shareholder/ director’s mismahagementmight take the direct step of diverting
company money to themselves. But iflanether director of the same company was
aware of what was happening, or should have been aware, and did nothing that can
be just as reprehensible. By doing nothing would be an abrogation of the duties of a
director and would suggest suchaperson was not suited to manage a company. The
effect omsthe ereditors is just the'same where a director stands passively by and does
nothing.

In Davidson the natureof Mr Petricevic’s mismanagemerit was different to that of Mr
Davidson. Mr Davidson was a man of integrity. Mr Davidson’s mismanagement can
be at least paftly.characterised as an over reliance on Mr Petricevic (when he knew, or
should have knewn. that was unwarranted); and a failure to control Mr Petricevic. It
was MrPetricevic who abused his position. Mr Petricevic could be classified as an
unscrupulous and dishonest director.

18.10.Yet ultimately the mismanagement of Mr Davidson was determined to be serious. His

mismanagement allowed Mr Petricevic to continue his dishonest activity. Although
the mismanagement was different the result for the creditors was the same. The main
reason why it was concluded Mr Davidson should be prohibited was not because he
posed a risk to the public. It was because there was a need to set standards and for the
prohibition to act as a deterrent to others.
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Conduct of director as compared to other directors of the same company

18.11.In the exercise of my discretion Davidson, paragraphs 97 and 98 makes it clear that
mismanagement does not have to be sheeted home to a particular director before the
power of prohibition arises. However, paragraph 97 notes that actual mismanagement
of a candidate, or the lack thereof, is a significant issue when considering the exercise
of my discretion or considering the term of any prohibition.

18.12.The actual conduct of a candidate while in office might assist them where there is
more than one director. In those circumstances I can consider whether there were
actions of the candidate which can be differentiated from the other director(s) and
which would give rise to factors which would favour the Candidate when considering
the exercise of my discretion.

)

18.13.Here, this issue does not apply because the Candidate was effectively the sole{director

of the Company.

Wheeler dealer directors

18.14. At paragraph 87, Davidson makes reference to the.comment by the Rt Hon Geffrey
Palmer when introducing the legislation encompassing s 385. He noted the public
concern over “persons who use the benefits of [imited-liability ‘eempanies to wheel
and deal for their own benefit.”

18.15. [t was also referred ro in Brand v Registrar of Companies [2018] NZHC 3148. Cull ]
held that Mr Brand did not fall inte the Wheelerand dealer category of directors. She
determined Mr Brand should not bejprohibitediasa, director.

18.16.1 am satisfied that s 385 is motdimited to wheeler dealer directors. I consider the
formulation as set out in Davidson remains the case that best sets out the principles,
and process, | should follow under s385. As I have noted above Mr Davidson clearly
did not fall into theé category of a wheeler dealer, nor was he considered to be a risk to
the public. Yet the court held thatthat after considering the exercise of my discretion it
was appropriate to prohibitMr Davidson. I consider Davidson correctly analyses the
policy and purpose of s 38515 385 applies to incompetent and misguided directors as
well as utiscrupulous,directers.

18.17.Brand turned very mueh on its largely unique set of facts. Just by way of example,
Cull ] consideped Mr"Hubbard (a fellow director of Mr Brand) was primarily
responsible for,the mismanagement of the companies and Mr Brand could be
positively differentiated from him. In addition, Cull ] noted that Mr Brand had gone to
considerable (and successful) efforts to get Mr Hubbard to introduce some of his
personal assets back into the companies for the benefit of the creditors. She also noted
that the statutory management enabled creditors to recover substantially all they were
owed (albeit at a much later date). None of these types of factors are present here.

Factors I can take into account in the exercise of my discretion

18.18. [ note that a director’s role in mismanagement which contributed to liquidation is not
the only factor to be considered when considering the exercise of my discretion. |
consider that in the exercise of my discretion | can take into account other factors so
long as I do so in a manner consistent with the purpose and intention of the Act.
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18.19.Davidson at [97], noted that in the exercise of my discretion | am “not confined to

conduct that caused the company’s insolvency; all of the individual director’s
attributes and conduct in office may be taken into account.” This was followed by
Toilolo at [102]. Such an exercise requires, to the extent known, consideration of all the
countervailing factors, including all the attributes of the candidate and their personal
conduct both then and now.

18.20.Therefore, | have reviewed again all the information referred to in this Minute, solely

19.

19.1.

19.2.

19.3.

19.4.

19.5.

19.6.

19.7.

for the purposes of considering the exercise of my discretion. The factors I have taken
into account are those referred to in paragraph 19 below.

The specific factors considered in the exercise of my discretion
Nature of the mismanagement and the role of the candidate in relation to that

Where a candidate is solely, or jointly with other directors, responsible fopthe
mismanagement that is a very important factor to take ifit6 account when'eonsidering
the exercise of my discretion. What part did the candidate play in the mismanagement
of the company. The focus is on the extent the candidate contributed to the
mismanagement leading to the insolvency of the eoempany.

The nacure of the mismanagement is also important. Was itincempetence or did it
involve reeklessness or fraud. Another relevantfactor is whether the candidate
personally benefited from the mismanagement.

The purpose and intention of theyAct generally

The long title to the Act reaffirms‘the value of theicompany structure and the limited
liability of individuals in earrying out business activities. This is seen as a way of
achieving economic and 'social benefits;“the spreading of economic risk and the taking
of business risks.

I also recognise‘that.the large majority of commercial enterprise in New Zealand is
conducted through small and, medium sized businesses under a corporate structure.
Therefére, compariies are important for New Zealand's business activity. The Act
encourages business enterprise.

It is recognised thatinseeking success, business risks will be taken. It is implicit that
with risk comes the possibility of company failures with a loss to creditors. S 385 has
potentialapplication when a company has failed and creditors have lost money. That
does not'mean that the exercise of the power of prohibition will automatically come
into"playnThis is so even if, with the advantage of hindsight, it could be determined
the directors could have done better.

The exercise of the power of prohibition under s 385 is likely to come into play when a
director abuses the company structure; takes illegitimate business risks; cannot
recognise when a mistake has been made; or does not alter their approach when
circumstances change. The right to conduct business through a limited liability
company is not an absolute right.

New Zealand has made a policy decision to make it easy for a person to set up in
business with a company structure and limited liability. With the benefit of
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commencing business easily and cheapiy it is incumbent on directors to comply with
their duties and obligations. The general health of a business community depends on
all persons adhering to common standards. It is only fair to the rest of the business
community, who take the time and effort to understand what is required, to remove
those who do not meet or flout those standards.

Setting of standards and deterrence

19.8. Thave already noted Davidson and that it considered that the setting of standards,
and deterrence, are important factors. All persons who are directors or manage a
company tpust have it reinforced for them that they must exercise proper governance
and not ignore the basic duties imposed on them. They must be held accountable for
their actions. It is also important that there is consistency in treatment of candidates so
as to be fair to all candidates.

19.9. In addition, I consider that s 299 of the Insolvency Act is analegous to s 385.
Henderson [2017] NZHC,474 considered the purpose ofis 299 of the Insolvency Act
and it followed and approved Davidson. At [29] Associate Judge Osborne stated:

“--- there is a public interest in protection. This gees beyond thatssection of the public
who may be involved in a particular company or'in potential dealings with the former
bankrupt and from the most obvious groupito be protected. There is also a public
interest in deterrence.”

19.10.There is a need to maintain public confidence that directors will carry out their
functions having due regard for-the law and will not put their personal interests ahead
of the parties they owe duties to.

Risk to the public

19.11. Another important fagtorto take into account is the protection of the public. The
public reqﬁires protection fromgdfiecompetent, stupid, misguided and irresponsible
directors as wellasthe unscrdpulous and dishonest director. If the Candidate was ever
a director or manager of aompany in the future is there a risk that he could
mismanage a companyand,that insolvency would result in a loss to creditors.

19.12.In making this assessment I have to determine how fundamental and serious were the
failings of the’Candidate and whether he then and now fully understands the duties
and obligatiefis of,a company director.

19.13. Protection,ofithe public is also partly achieved by restricting a person from exposing
thepublic to the risk of loss from further misconduct. Henderson, at [31], quoted with
approval the following passage:

“Partly a disqualification order --- achieves its purpose of protecting the public by
deterring other directors from misconduct” - Sir Andrew Park in Re Morija plc, Kluk
v Secretary of State for Business, Enterprise and Regulatory Reform [2007] EWHC,
3055, at [33].
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Personal factors

19.14.1 must take into account the conduct of the director while in office and also what the
person may have done outside the office as a director. That includes conduct while the
candidate was a director as well as subsequently.

19.15.The personal attributes of a candidate are also relevant but unless there are exceptional

circumstances the risk to the public is likely to outweigh the risk of possible adverse
circumstances to the candidate. A candidate is likely to incur some adverse publicity
from a notice of protiibition and may suffer reputational harm. It is likely that
prohibition will cause difficulties for a candidate and his or her family. But that is an
inevitable consequence of being prohibited and is an element of the deterrent factor.
That, of itself, is not a valid reason to not impose a period of prohibition. I deal with
the issue of future work prospects later in this minute.

19.16.There are some other aspects of the personal factor which I have atldressed ifvseparate
sub-headings below.

Criticisms of the Candidate in the Judgment

19.17.As referred to in paragraphs 14.10-14-14 | have disfegarded the criti¢isms of the
Candidate by Sussock A] in the Judgment.

Health issues

19.18.1 have taken account of the matters raised by the Candidate at paragraph 23 of the KA
letter of 16 July 2021, as well as the testimonial'of $9(2)(a) ,and the medical
statement of s 9(2)(a) and other' information contained in the KA letter of 12
October 2021. I have also taken.into account that the Candidate is the sole carer of his
three children.

19.19.Te maintain the Candidate’s privaey, I, will not detail all of the above information here.
But I can say that['aecept that the Candidate would have been under considerable
stress with what was going on inboth his business and personal life and that was
likely t6 have had some'effect on his decision making in this period.

Testimonials

19.20.1 was providedswitlithe testimonials provided by the Candidate and referred to at
paragraph?20'ef the KA letter of 14 September 2021. | have read the testimonials and
taken them, into account. They offer another perspective of the Candidate which does
notmecessarily come through from the other information in relation to the
mismanagement.

Consequences of prohibition on future work prospects or existing businesses

19.21.1 note that a notice of prohibition does not necessarily prevent a person from taking up
paid activity. It simply restricts the scope of those activities. For example, in most
circumstances being an employee of an organisation would not breach a notice of
prohibition.
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19.22.Furthermore, a notice of prohibition will not necessarily prevent a person from
carrying on their own business provided it is unincorporated. It is true that without
the privilege of limited liability the individual becomes personally responsible for the
debts of the business but that just reinforces the principle that a sober assessment
should be undertaken each time the business is about to enter into significant
commitments. In addition, it would not be too different from operating a company
because nearly all banks, and many trade creditors, require a director of a company to
personally'guarantee a company’s debt.

19.23.There is an additional factor to take into account where a candidate has continued to
be a director or manager of another company, subsequent to the mismanagement
alleged in respect of the failed company. If the new company has operated successfully
in that period that is a positive factor in favour of the candidate and must be takefiinto
account.

19.24.Each case must be considered on its merits and the matrix of all relevant matters«It is
sufficient to note here that there is a difference between managerial responsibilities
and work expertisz. 50, if the business is a bakery, it is likely to be crucialthat it has
persons who are skilled bakers. The company also sequires a director, or directors, to
manage the business. The skilled baker does notfiécessarily have'to be a director or
manager. The skills required are very different,

19.25. Also, the structure of the business can belaltered by the addition of other directors who
could take the place of the candidate. Axcandidate could still be employed by the
business. Professional advice weuld need to be takértsosthat the employee or
consultant role did not encompassymanagerial respensibilities. Alternatively, if the
candidate wished to remain in,control of the business, then the underlying business of
the company could be transfefréd to an uningorporated business.

19.26.In the present case thé €andidate is carrying on business, involving property, through
other companies. The Candidate has provided some further information in paragraph
23 (c) of the KA letter of 16 July 2021 about the continuing business activities of the
Candidate. The Candidate says, that those other companies have a lower risk profile
than that'ef the Company:These reasons include low overhead expenses; no
employeesand no propetty development activity.

19.27.1 agree that on the'basisiof the Submissions the ongoing companies have a lower risk
profile and I have taken this into account in my weighing up of all the factors. But in
doing so_Lre¢ognise that in the absence of a period of prohibition there is nothing to
prevent the' Candidate from changing the nature of his business activities in the future.

19.28. The Candidate did not say what effect his prohibition under s 385 would have on the
other companies he is a director of. However, I have assumed that the Candidate
would say that it would cause him considerable difficulty to relinquish his
directorships and managerial responsibilities to those companies. | have taken this
factor into account, along with the other factors referred to, in the exercise of my
discretion.,

The extent of the loss and its effect on creditors/investors; the rate of loss and the
duration
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19.29.The extent of loss to creditors is a relevant consideration. A loss of $1million is more
serious than a loss of $50,000 for example. Also, the duration of the mismanagement is
important and whether the director recognised a change of approach was required. It
will be less likely that the amount of the loss, of itself, will be the predominant factor
but it will be in the mix of all the factors. Another potential factor is the nature of the
mismanagement and the effect it had on creditors or investors of the company.

Timeliness

19.30.The principle of timeliness is relevant when considering the exercise of my discretion. |
referred to this gencrally in paragraphs 4.7-4.11 of the Interim Minute and paragraph
4.12 in this minute in respect of BBG. It is appropriate that I briefly expand on this
when considering the exercise of my discretion.

19.31.In Toilolo there was a considerable delay in IET referring Mr_Feilolo to me. There was
an elapse of over four years from the time of liquidation to_the‘issue of my final
minute. Also, Mr Toilolo had served a period of bankguptcy in this periodso a delay in
starting a period of prohibition was prejudicial to him:

19.32.Here the mismanagement took place in 2014 butthatimismanagement could not be
reviewed until the Company was placed in liquidation in 2019."And once IET received
a complaint about the Candidate’s handling of the Company 4n"2020, there has been no
lack of timeliness on their part. Also, any delays since the issue of the Notice have been
to accommodate the Candidate by granting him the extensions of time that he sought.

19.33.In Toilolo, Wylie ] said, at [108},that the issues f deterrence and risk must not have
been as important for IET, given the delays. I nete'that [ am the decision maker and
not IET. In some situations; thefissues of riskand deterrence may become less
important over time, paftieularly if thené is assubsequent change in behaviour of a
candidate.

19.34. That is not thesituation here; Because the Candidate considers his conduct was
acceptable, and he shows noremerse, then the risk and deterrence factors remain very
important. For all the foregoingreasons, timeliness is not a factor I have taken into
account when considering the exercise of my discretion.

Market conditions

19.35.The market ¢onditions in which a company is operating is a potentially relevant factor
when cénsidering the exercise of my discretion. For example, starting a new business
in the midst of a global recession is likely to be more challenging than one where
trading conditions are benign, A director should be allowed more leeway where the
operating environment is challenging.

19.36. However, directors must set policies and strategies that take account of the market
conditions that actually exist; not as they would like them to be. In challenging
circumstances, one would expect for example, that budgets and financial projections
would be more conservative and robustly reviewed. The fact that business conditions
were difficult will not be a positive factor for directors if their strategies and approach
failed to take the challenging conditions into account.
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19.37.Natural disasters, such as an earthquake, can occur. From a business perspective, such
events are not foreseen and are outside the control of a director. A flourishing business
could be adversely affected by such an event and subsequently fail. That is potentially
a factor to pot impose a period of prohibition when considering the exercise of my
discretion.

19.38.But it will still depend on the individual circumstances as to the relative weight of
such a factor or whether it should be a factor at all. Although the disaster may have
not been foreseen the main issue then becomes how have the directors reacted and
adapted the company’s strategies and approach to the altered market conditions.

19.39.The position is not much different to a company losing a major customer, or a major
supplier not being able to provide an essential product because of a fire in their
factory. Again, it can be said that such events were outside the control of the directors.
But as market conditions fluctuate and change it is the role of ditectors to reassessithé
position and alter the approach to ensure the company remains profitable

Acquisition rights

19.40.The KA letter of 12 October 2021 advises that or areund 1 October=2021 the Candidate
entered into negotiations with JGC to obtain an assignment.of JGC’s claim against
BBG. On 6 October 2021 JGC entered into thé deed with the Pheonix Trust Limited
(“PTL”) which is a company controlled by the Candidate.

19.41.1 was prov'ided with a redacted copy“ef the deed. | wastold that confidentiality
provisions with JGC meant that the Candidate and PTL “could not reveal the redacted
portion even if they were minded to¥" (paragraph 4).

19.42.1 take from this statementthat-the Candidate'does not wish me to see the redacted
portion. I say this because itimight haye been possible for me to view the redacted
portion. It might be_that the presentcircumstances would constitute an exception to
maintaining cenfidentiality. The/Candidate could have also sought a waiver from JGC.

19.43.1 am not aware’ whether the'fedacted potion might have some relevance to my
considération of the Candidate under s 385. In any event I can only give weight to the
actual information that is put before me.

19.44.1 am satisfied the deed'carries limited weight when considering the exercise of my
discretion in pelatien to the Candidate. It does not “cure” the Candidate’s
mismanagement: And the effect of the deed does not mean PTL paid JGC the amount
owed by BBG'to JGC.

19.45.This is 4 commercial arrangement whereby PTL, after making a payment to JGC of
$138;000, now stands in the shoes of JGC. That means PTL has the right to receive
$836,012.06 from BBG. So, if the Candidate’s appeal against the Judgment is
unsuccessful or discontinued, then BBG should receive a payment from the liquidators
of CIT being a creditor of CIT. That payment would come about for the work that was
done by JGC. The moneys would be distributed to the only two creditors of BBG (PTL
and the IRD) in the proportion of the total debts owed to them.
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19.46.1n addition, PTL now becomes the major creditor of BBG. That may mean PTL may
now have some rights as to influence how the liquidation of BBG is conducted or even
being able to appoint a new liquidator in place of the existing liquidator.

19.47.The Candidate has made reference, in paragraph 5 of the KA letter of 12 October 2021,
as to certain requests of BBG's liquidator and subsequent action taken by the
Candidate. [ have taken it into account but placed little weight on it. Outcomes are
uncertain. Also, parties can change their position and the events described in
paragraph 5, were before PTL obtained the acquisition rights. There has been a
material change of circumstances.

19.48. Notwithstanding my foregoing comments, [ did take the existence and effect of the
deed into account when considering the exercise of my discretion.

The reviewing of the factors

19.49.Each individual case must be considered on its merits. The'weight that might be given
to an individual factor will depend on the facts of that case.\Several casesumay have all
of the same individual factors but the weight attached to each indiyvidual factor may be
different which will lead to different results.

19.50. Subject to the overriding principle that eachindividual case is’eensidered on its
merits, the fact that the risk to the public mightbe assessed aslow or zero does not
automatically mean that there would be e, prohibition/ononly a limited period of
prohibition.

19.51.The deterrence factor remains important. For example, in Davidson the risk to the
public was considered to be fion-eXistent or siegligible. Nevertheless, in that case it was
agreed that, in considering*the.exercise of-my discretion, prohibition was appropriate.

19.52.That said, I consider that in making,my:decision it should necessarily be forward
looking. Past conduet islikely to become less important the further back it goes, unless
it indicates a repeating patternjofymismanagement or misconduct. [ need to consider
how relevant past mismanagement is when considering whether a candidate can
propesly carry*out the functions of a company director going forward. So, how a
candidate has conducted themselves subsequent to the mismanagement is a relevant
factor.

My consideration'ef all the factors referred to in respect of the Candidate

19.53.1 have considered, and taken into account, all the factors previously referred to. In the
reviewing,of all the factors I first consider the actual mismanagement that contributed
tolthe failure of the Company.

19.54. The Candidate was the sole director and directly responsible for the mismanagement.
[ consider each act of mismanagement was, at the very least, reckless, and they were
serious. The actions taken by the Candidate which gave rise to the mismanagement
were considered and deliberate. They were taken to maximise the commercial benefit
to the Candidate personally. The Candidate did not consider, or else sufficiently take
into account, the duties he owed to the Company or its creditors.
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19.55.From the information referred to earlier it is clear the Candidate wanted to develop the
Waimarie property. He also wanted to ensure that he could enjoy the fruits of that
labour without his ex-wife having any share of those fruits or for her to have any
influence or control in the development. That all seems sensible and prudent from the
perspective of the Candidate. There is no objection to that.

19.56. And the Candidate sought to maximise the commercial advantage and returns he
could achieve from his dealings. Again, there is no objection to that.

19.57.But the Candidate, in seeking to achieve his ends, chose to do so through company
vehicles. And in going so the Candidate was required to separate his personal interests
from the duties he owed the Company and its creditors. There is no evidence that the
Candidate did so. The evidence demonstrates that the Candidate either cannot
understand that his personal interests do not equate with the interests of the company,
or else he has disregarded it. And similar comments apply when considering the
different interests ot BBG and CIT. In relation to the transactions réferred t6 @arher,
where they advantaged one company, they necessarily disadvantaged the other
company.

19.58.1 recognise the stress and pain that the Candidate maswunder at the-times of the
mismanagtment. | have made some allowanc&fogthis as an explanation as to why the
Candidate allowed some of the mismanagement'to occur; the vérbal contract for
example. But it carries less weight than it mightdo. The Candidate has not claimed
that, with the advantage of hindsight, bad decisions wegre made in the heat of the
moment through stress or any underlying medical gendition. Rather the Candidate
even now continues to assert the decisions that he made were appropriate. Based on
the Candidate’s Submissions it seems he would have made the same decisions today,
without being under stress or pain from his tinderlying medical conditions.

19.59.0n the other hand, I ammimpressed with seme aspects of the Candidate’s personal
qualities and given them full weight! The resilience of the Candidate for example.

s9(2)(a)

19.60.1 considex that the Candidate currently remains a risk to the public. He disregarded
duties that are basie"and, fundamental and this continued for a significant period of
time. The Candidat¢ does not really acknowledge any fault on his part. If a director
cannot recognise their past mistakes, then there is a risk of those same mistakes being
repeated 11'1 thaufuture.

19.61.1 cghsiderthat on the basis of deterrence and setting appropriate standards of
commergial behaviour that is another reason for exercising my discretion to impose a
substantial period of prohibition. It is a fundamental plank of good governance that a
director must not allow his or her self-interest to be a factor in any decisions made as a
company director. All directors must recognise that if they fail to adhere to well
established standards, then there must be consequences. Anything less than a
substantial period of prohibition would be a slap in the face for all law-abiding
directors. I also note that the Candidate has not expressed any remorse. The Candidate
asseits that he has done nothing wrong,.
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19.62.1 have taken into account that the Candidate has continuing business interests which

are currently conducted through companies of which the Candidate is a director. The
result of my decision is that the Candidate will have to resign as a director of those
companies and relir.quish any management position. I repeat what I said at paragraph
19.23-19.28. In the end I have to take into account of the setting of standards and
treating all candidates on a consistent basis.

19.63.1 have taken the testimonials into account. I will not refer to their contents in detail but

conder theoverview at paragraph 20 of the KA letter of 14 September 2021 is helpful.
It is headed “Professional testimonials (testimonials as to commercial acumen and
integrity).” The overall tenor of the testimonials is that each person who has provided
a testimonial, considers the Candidate has a high degree of professionalism; a good
knowledge of company law and the duties required of a director; and one who seeks
professional advice as necessary.

19.64. L accept the persons who gave the testimonials are persons of inttegrity. I tespecttheir

opinions. The fact that I do not share their opinions, in respectiof the particular
mismanagement that I have considered, does not impugnitheir integrity imany way.

19.65. Firstly, I accept the view that the Candidate is a person,of commereiahacumen. It is

apparent that the Candidate has been in business for/ some while and has shown
resilience when in some difficult circumstances. But a successful property
developer/investor does not necessarily equate fo being a good company director. The
skills required are very different. Also, itis'ene thing t¢ have a good knowledge of
company law and director duties, but another thingas,towhether they are applied in
any given situation.

19.66.Based on what is said in the testimonials I have assumed there have been specific

examples in the past which justify the opifiiensexpressed. But they are not expressing
an opinion as to whethen theCircumstances referred to here, meet the standards that
they identify in the testimonials. So, whatever may have been the situation(s) in past
dealings they were 1ot present here. On the other hand, if the mismanagement here
can be regarded,as,an aberration then the testimonials carry greater weight.

19.67.1 have faken.all the factorsreferred to in paragraph 19 above although I have not

specifically referred te all of them in my final analysis. The reality is that, based on the
matters referred toabove, the decision was clear cut. But several of the factors not
expanded on in the final analysis have more importance when I come to consider the
appropriate périod'ef prohibition.

My congltision regarding the exercise of my discretion

19.68. After taking into account all the matters referred to in paragraph 19 above, and

considering the statutory purpose of s 385, I have determined that I should exercise
my discretion to impose a period of prohibition.
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Term of prohibition
The factors [ should take into account

In following the process set out in Davidson I have considered again all the
information referred to in this final minute. In considering an appropriate period of
prohibition it is through the prism of information which is relevant to the statutory
purpose of s 385. I have taken into account all the specific factors referred to in the
preceding paragraphs. They apply as if they had been set out in full here.

The reviewing of the factors

My comments as to the general reviewing of all the factors, as set out in paragraphs
19.49-19.52 apply, as if set out in full here, when considering the appropriate period of
prohibition.

In respect of Davidson the risk to the public was considered tg be negligible ornon-
existent. The court upheld the period of prohibition thatiwas imposed onMr Pavidson
of half the then maximum period permissible.

[ have also taken into account and followed ClarkeviRegistrar of Companies [2018]
NZHC, 1608 generally, and [30] - [35] in particular."Clarke wasya,case where van
Bohemen ] upheld a period of prohibitionof,7'years. The judge noted that the period
of prohibition in that case was one whexe Tconsidered tlte,protection of the public and
setting of standards to be the predominanbfactors.

Clarke noted the differences between Mr Davidsonand Mr Clarke. At [32] van
Bohemen ] said that the lack of impropriety of MriDavidson was in sharp contrast with
Mr Clarke who had a “flawedunderstanding(of his responsibilities as a director and
little insight of the impact*of his actiong®n others.” The judge then said at [33]:

“In terms of protegtion of the publig therefore, Mr Clarke’s situation is different and
more serious from that of Mr Davidson, notwithstanding the much more significant
losses suffered -~ [in Bridgeeorp},--- and notwithstanding the fact thal it was the IRD
rather than private investors that suffered the loss in Mr Clarke’s case.”

Both Davidson, at [142] and Clarke, at [33] recognise that the 10 year maximum
period operates-astaap and is not reserved for the worst possible case with a sliding
scale down from that:

I considerthemature of the mismanagement will usually be more important than
whether there has been a single company failure or multiple company failures. I note
that Clarke at [33], stated that to place too much emphasis on losses suffered “risks
makingpunishment the primary focus” which would be a distortion of s 385. In
considering the term of prohibition I consider cumulative separate acts of
mismanagement are more serious than multiple breaches of the Act stemming from
one substantive act of mismanagement.

My consideration of all the factors in respect of the Candidate

My review of all the factors to be considered regarding the term of prohibition raises
all the matters I referred to at paragraphs 19.49-19.69 when I considered the exercise of
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my discretion. I repeat them here as if they were set out in full. I have considered the
Candidate on the mix of actual factors that are present in his case as referred to in the
preceding paragraph.

20.9. The likely loss to creditors here is very much less than the losses suffered by the
creditors in Davidson and Clarke. But the nature of the Candidate’s conduct as a
director of the Company is very different to that of Mr Davidson. Mr Davidson was a
non-executive director who gained no personal benefit from the decisions he made as
a director. Mr Davidson was conscious of his duty to the shareholders if the companies
of which he was a director, and to their creditors. It was also considered that Mr
Davidson was not a risk to the public.

20.10.The personality and character of the Candidate is different to that of Mr Davidson.

20.11.Each act of mismanagement was separate. I could fix the period/©f prohibition by
assigning a notional period to each act of mismanagemefitand afrive at a grand total.
But in this case, when it comes to fixing a period of prohibitien, I considenthe acts of
mismanagement can be regarded as being inter-related. It iS more appropriate to look
at fixing the period of prohibition in this light.

20.12.Also, when I consider the practical effect of thie deed, it has had’the result that JGC has
received some payment for the work it undertook for BBG. I have also taken into
account that there were only two creditors'ef the Company and the aggregate debt
was much less than in Davidson and €larke. And, although timeliness is not an issue
in the sense referred to in Toilolo,'l have taken account of the fact that the initial
mismanagement happened some, time ago.

20.13.The Candidate is resourceful and resilient;and.appears to be a person of intelligence
and ability. The Candidate acknowledged,\no'wrongdoing and expressed no remorse.
However, I am hoping hat the Candidate now recognises that he could, and should,
have done things differently. That would mean that the Candidate not only has the
capacity to change, but that hewill.willingly do so. My decision in paragraph 21 below
is predicated oh this hope.

21. My decision

21.1. After taking all'mattérs-into account, and the particular mix of factors in this case, I
direct that the/€andidate is prohibited for a term of four years (to take effect from the
date of the section 385(3) notice) from being a director or promoter of a company, or
being concerned in, or taking part, whether directly or indirectly, in the management
of a’company.

.............................................

Peter Barker

Deputy Registrar of Companies
20 October 2021





