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STATE OF IDAHO

OFFICEOFTHE ATTORNEY GENERAL
Lawnence6. whsoeN

October 7, 2021

TRANSMITTED VIA EMAIL

Mr. Brady Hall
General Counsel

Office of the Governor

Idaho State Capitol

Boise, ID 83720
Brady. Hall@gov.idaho.gov

Re: Meaning of “Absence from the State” in Article IV, Section 12 — Our File No. 21-74751

Dear Mr. Hall:

You have requested an analysis of whether the interpretation of article IV, section 12 of the
Idaho Constitution expressed in a letter sent by Governor Little to Lieutenant Governor

MeGeachin on July 29, 2021 is correct. The Governor’ letter is based on his understanding that
the phrase “absence from the state” in article IV, section 12 means physical absence combined
with an inability to perform the duties of governor, which I refer to here as “effective absence.”
The question is whether “absence from the state” means: (1) pure physical absence from the state

of any distance or duration, or (2) effective absence,

As discussed further below, although this is a close question, the Governor's interpretation is
reasonable. A reviewing court could conclude that “absence from thestate”as used in article IV,
section 12 means effective absence based on the language of article IV, section 12 and language

in other provisions of article IV; the law that was in effect at the time article IV, section 12 was

adopted; the historical context; and the need to avoid absurd results. That said, this is a close

question, as demonstrated by the fact that the states that have addressed similar language appear
to be split as to whether “absence from the state” means effective or physical absence.

BACKGROUND

In the letter in question, Governor Little informed Lieutenant Governor McGeachin that he

would be temporarily out of the state of Idaho on July 29, 2021 related to travel to attend an
event. Governor Little wrote that his time outsideof Idaho would be “brief and will not at all
hinder my ability to perform any official duties as Idaho's elected Governor.” The Governor
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wrote, “I am not aware of any official business that will require your services in an acting
Governor capacity. Thus, you are not authorized to act as Governor during my brief time out of
state.” Governor Little continued, “(in the event my absence renders me unable (0 carry out the
duties ofthe office, mystaffwill notify you immediately.”

Article IV, section 12 sets out the circumstances under which the powers, duties, and obligations
ofthe governor devolve to the lieutenant governor. It provides in full:

In case of the failure to qualify, the impeachment, or conviction of treason,
felony, or other infamous crime of the governor, or his death, removal from
office, resignation, absence from the state, or inability to discharge the powers
and duties of his office, the powers, duties and emoluments of the office for the
residue of the term, or until the disability shall cease, shall devolve upon the
lieutenant governor.

Idaho Const. art. IV,§ 12. The Governor's July 29, 2021 letter therefore interprets “absence.
from the state” in article IV, section 12 to mean effective absence.

ANALYSIS

A reviewing court could agree with the Governor's interpretation and interpret “absence from the
state” to mean effective absence. A court could reach this conclusion by fist recognizing that
the plain language of article IV, section 12 is ambiguous because: (1 related provisions in article
IV do not provide complete clarity as to the intended meaning of “absence from the state;” (2)
the dictionary definitions of the key terms “absence” and “disability” could support physical or
effective absence interpretations; (3) the principlesof statutory interpretation applied to the plain
languageofarticle IV, section 12 could support physical or effective absence interpretations; and
(4) the relevant law that was in effect at the time article IV, section 12 was adopted demonstrates
ambiguity as to the Framers” intent. After finding the plain language ambiguous, a court could
look to the comments made at the Constitutional Convention, the historical context of the
provision, and the need to avoid absurd results to conclude that “absence from the state” means
effective absence. As noted above, this is a close question, and courts in other states that have
addressed similar language are split on effective absence versus physical absence interpretations.

A. It is possible, but unlikely, that the plain language of article IV, section 12 could be
found to clearly express the intent that “absence from the state” means effective
‘absence based on language in article IV.

“When interpreting constitutional provisions, the fundamental object is to ascertain the intent of
the drafters by reading the words as written, employing their natural and ordinary meaning, and
construing them to fulfill the intentof the drafters.” State v. Winkler, 167 Idaho 527, 531, 473
Pd 796, 800 (2020) (quotation marks and citation omitted). “Where the constitutional
provision is clear and unambiguous, the expressed intent of the drafters must be given effect.”
1d. (quotation marks and citation omitted). “A constitutional provision is ambiguous where
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reasonable minds might differ or be uncertain as to its meaning” 1d. (quotation marks and
citation omitted).

“The term “absence from the state” in article IV, section 12 of Idaho’s Constitution is not defined
nor does it have an immediately apparent meaning in that section, as discussed further below.
However, a reviewing court could look to related provisions in article IV to conclude that
“absence from the state” has a clear meaning. See Winkler, 167 Idaho at 531, 473 P.3d at 800
(looking for any other language within the pertinent article that made the term “pardon” in the
Idaho Constitution immediately clear to determine whether the term was ambiguous).

Atticle IV, section 14 could be read as providing the necessary clarification as to the meaning of
“absence from the state.” Article IV, section 14 establishes both when president pro tempore
becomes acting governor and when the speaker of the house assumes the position. It provides, in
full:

In case of the failure to qualify in his office, death, resignation, absence from the
state, impeachment, conviction of treason, felony or other infamous crime, or
disqualification from any cause, of both govemor and lieutenant governor, the
dutiesof the governor shall devolve upon the president of the senate pro tempore,
until such disqualification of either the governor or lieutenant governor be
removed, or the vacancy filled; and if the president of the senate, for any of the
above named causes, shall become incapable of performing the duties of
governor, the same shall devolve upon the speakerof the house.

Idaho Const. art. IV, § 14 (emphasis added). The disqualifications stated in this provision arc
substantially the same as those stated in section 12, including the phrase “absence from the
State.” Yet, section 14 provides additional information as 10 the phrase’s meaning with its
conclusion as to when the duties devolve from the president of the senate to the speaker of the
house. Under section 14, this devolution comes when the president of the senate “for anyof the
above named causes, shall become incapable of performing the duties of govemor[ J" See id. In
other words, section 14 arguably provides insight into the Framers" intent with the enumerated
causes in section 12: that they would be events that would render the governor incapable of
performing the duties of governor. Given that the phrase “absence from the state” is a
disqualifier in sections 12 and 14, it should be read consistently across the sections. Ratzlaf v.
United States, 510 U.S. 135, 143, 114 S. Ct. 635, 660, 126 L. Ed. 2d 615 (1994). Thus, a court
could conclude that the gloss provided in section 14 should be read to apply to section 12 to
establish that “absence from the state” means effective absence.

1A term appesing in several places in statutory text s generally read the same way each time it appears See
EstateofCowart, Nicklos Drilling Co, 505 U.S. 469,479, 125. C. 2589,2596, 1201. Ed. 24379 (1992). Its
essential fo construe a sinle formulation here because otherwise Idaho could have one set of circumstances under
Whicha lieutenant governor could assume th office ofgovernor and second set ofslightly differen circumstances
under which the president po tem or speaker assumes he rolofgovernor if the lieutenant governor is unable to
govem.
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That said, the following contrary arguments could be made based on the languageofsection 14:
(1) the Framers should be presumed to have intentionally not included this language in section
12 because it is not present in section 12, so section 12 should not be read in light of section 14;
(2) the Framers could have intended to treat devolution to the speaker of the house differently
from devolution to the lieutenant governor or the presidentofthe Senate pro tempore because the
speaker of the house holds a different position; and (3) the Framers could have intended physical
absence from the state to be a legal disqualification from performing the duties of governor. Ifa
court were to agree with these arguments, it could conclude that section 14 does not clarify the
‘plain languageofsection 12.”

Separately, a court could conclude that article IV, section 13 sheds necessary light on the
meaningofthe phrase “absence from the state” because section 13 treats “absence” as something
different from the disqualifications stated in section 12. Article IV, section 13, which establishes
the circumstances in which the president pro tempore becomes acting governor, states “(ijn case
ofthe absence or disqualificationofthe lieutenant governor from any cause which applies to the
‘govemor, or when he shall hold the office of govemor, then the president pro tempore of the
senate shall perform the duties of the lieutenant govemor unil the vacancy is filled or the
disability removed.” Because “absence” in this provision is treated as something different than
the disqualifications stated in article IV, section 12, this could be read as suggesting that pure
physical absence is something that is different from “absence from the state” under article IV,
section 12.

However, again, there are flaws with this argument. The phrase in section 13 is “absence,”
rather than “absence from the state.” A court could find this difference significant enough to
rigger the canon of interpretation that the drafters are presumed to have intended different
meanings when they used different words.

On the whole, any potential clarity provided by sections 13 and 14 for a plain language reading
of “absence from the state” in section 12 could fail based on the contrary arguments identified
above.

Separately, a court could conclude that article IV, section § provides the necessary clarity as to
the meaningof“absence from the state” because it provides that “[(Jhe supreme executive power
of the state is vested in the governor, who shall see that the laws are faithfully excouted.” A
court could conclude that interpreting “absence from the state” to mean that supreme executive
power transfers to the licutenant governor to potentially effect a different policy vision every
time the governor momentarily leaves the state is inconsistent with plain meaning of article IV,
Section 5. In other words, a court could conclude that a physical absence interpretation defeats
the govemor’s supreme executive power and the lieutenant governor's constitutional

2 But as observed above, such a conclusion would be contrary fo the generally accepted rules of satutory
construction. IF individusied.iteprettion were necessary, there would need 0 be a congruent compelling
argument for such interpretation. In the preparation of this analysis, no such compelling reasoning could be
identified.
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subordination to the governor, particularly in light of the governor's express direction that the
lieutenant governor was not authorized to act in his absence.

‘That said, a court could find any potential clarity outweighed by the ambiguity inherent in the
dictionary definitions of the relevant terms, in the overall construction of section 12, and in the
law that was in effect at the time section 12 was drafted, as discussed below.

B. A reviewing court could find the plain language of article IV, section 12 ambiguous as
to the meaningof “absence from the state.”

A court would likely look to the dictionary definitions of key terms, to principles of statutory
interpretation, and to the law that was in effect at the time article IV, section 12 was adopted in
order to understand what the Framers meant by “absence from the state.” A court could
conclude that all three sources demonstrate that the plain language is ambiguous as to whether
the Framers meant effective or physical absence.

1 The dictionary definitions of “absence” and “disability” could be found
ambiguous.

In reviewing the plain language, the “Court begins with the dictionary definitionsofdisputed
words or phrases contained in the [provision]. State v. Clark, 168 Idaho 503, 484 P.3d 187, 192
(2021). These words are given their plain, usual, and ordinary meaning, while construing the
statute as a whole. State v. Hart, 135 Idaho 827, 829, 25 P.3d 850, 852 (2001). Pertinent to your
question, article IV, section 12 provides that “the powers, duties and emoluments of the office
[of governor] . . . devolve upon the lieutenant governor” “in case of the” governor's “absence
from the state” “for the residue of the term, or until the disability shall cease[.]” Thus, there are
two key terms to be defined: “absence” and “disability.”

This is because the term “disability” arguably has some modifying effect on the meaning of the
term “absence as it is key to understanding when the devolution to the lieutenant governor on
the grounds of “absence” ends (assuming the governor is not absent from the state for the
remainder of his term). The lieutenant governor assumes the roleof governor either (1) for the
residue of the term or (2) until the disability shal cease. It seems fairly straightforward that the
absenceofthe governor from the state would not result in the lieutenant governor assuming the
office of governor for the “residue of the term,” thus “absence from the state” must pair with
“until the disability shall cease.” In simplest terms, interpreting “absence from the state,” must
necessarily include an interpretation of “until the disability shall cease.”

Looking at the definitionof “absence as it was understood at the time article IV, section 12 was
adopted, the version of Webster's Complete Dictionary of the English Language published in
1886 defined “absence” as (1) “(a] stateofbeing absent or withdrawn from a place or from
companionship” (2) “{w)ant; destitution”; and (3) “inattention to things present; heedlessness.”
Absence, WEBSTER'S COMPLETE DICTIONARY OF THE ENGLISH LANGUAGE (1886) (available at
hitps://archive.org/details/websterscomplete0Owebs/page/n9/mode/2up).
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The definition of “absence” has not changed much over time. Currently, Merriam-Webster
offers three substantially similar definitions for “absence”: (1) “a state or condition in which
something is expected, wanted, or looked for is not present or does not exist: a state or condition
in which something is absent”; (2) “a failure to be present at a usual or expected place: the state
of being absent” or “the period of time that one is absent”; or (3) “inattention to present
surroundings or occurrences—usually used in the phrase absenceofmind.” Absence, MERRIAM-
‘WEBSTER.COM DICTIONARY, hitps://www.merriam-webster.com/dictionary/absence (last visited
August 5, 2021).

OF all of these definitions, only one definition from each dictionary clearly applies to physical
place. The other definitions of absence apply to something other than physical presence of non-
presence, such as when absence refers to the non-presenceofa less tangible concept, such as in
the phrase “in the absenceofreform [=without reform], progress will be slow,” which is offered
by Merriam-Webster to explain its first definition. 1d.

Here, the word “absence” in article IV, section 12 applies to “from the state.” But, having
established that absence can have a meaning that encompasses more than the lack of physical
presence, what does it mean for the governor to be absent from the state? Does absence mean
solely a lack of physical presence in the state? Or does it mean that the governor is absent from
the state when the state or conditionofhaving a governor does not exist for the State, i.e, that he
is physically absent and unable to discharge his duties because of his absence?

“Turning to the definitionof “disability,” it does not resolve this ambiguity. The relevant edition
of Webster's Complete Dictionary of the English Language defined “disability” as (1) “[slate of
being disabled; deprivation of ability; want of competent physical or intellectual power, means,
opportunity, and the like; incapacity; incompetency” or (2) “[wlant of legal qualification; legal
incapacity or incompetency.” Disability, WEBSTER’S COMPLETE DICTIONARY OF THE ENGLISH
LANGUAGE (1886) (available at https://archive.org/details/websterscompletc00webs/page/n9/
mode/2up).

Currently, Merriam-Webster provides three potentially relevant definitions for “disability” (1)
“a physical, mental, cognitive, or developmental condition that impairs, interferes with, or limits
a person's ability to engage in certain tasks or actions or participate in typical daily activities and
interactions”; (2) “a disqualification, restriction or disadvantage” and (3) “lack of legal
qualification’ to do something” Disability, MERRIAM-WEBSTER.COM DICTIONARY,
hitps:/avwvw.merriam-webster.com/dictionary disability (lat visited August 5, 2021),

Again, there is ambiguity. Does disability mean inability to govern, meaning that the position of
governor devolves to the lieutenant governor until the condition or restriction that has impaired
the governor's ability to perform his tasks as governor has ceased? In that case, it would suggest
that “absence from the state” turns on both the governor's physical absence and his inability to
perform his duties as governor. Or does disability mean solely the cessation of the lackof legal
qualification to act as governor, which could apply to physical or effective absence?
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Looking outside of the confines of section 12, other provisions of article IV suggest that
disability may have been intended to mean temporary disqualification, as opposed to a
‘permanent disqualification for the remainder of the governor's term. See Idaho Const. art. IV, §
13 (“In case of the absence or disqualification of the lieutenant governor from any cause which
applies to the governor, or when he shall hold the office of govemor, then the president pro
tempore of the senate shall perform the duties of the lieutenant governor until the vacancy is
filled or the disability removed.” (Emphasis added.)); Idaho Const. art. IV, § 14 (“In case of
absence from the state, ... or disqualification from any cause, ofboth governor and lieutenant
‘govemor, the duties of the governor shall devolve upon the president of the senate pro tempore,
until such disqualification of either the governor or the lieutenant governor be removed, or the
vacancy filled. . . . (Emphasis added). However, even understanding disability to mean
temporary disqualification does not clear up the ambiguity as to the meaning of “absence from
the state.” This interpretation of “disability” could be applicable to both physical absence and
effective absence.

2. Principlesof statutory interpretation could befound ambiguous as to whether
the Framers meant effective or physical absence.

The command of plain language reading that one must give meaning to all the words in a
provision could be understood to raise further ambiguity. Clark, 168 Idaho 503, 484 P.3d at 192
(plain language reading “includes giving effect to all the words and provisions of the statute so
that none will be void, superfluous, or redundant.” (Quotation marks omitied.)). Article IV,
scetion 12 uses a disjunctive to add the final clause “inability to discharge the powers and duties.
of his office” to the list of enumerated events that rigger devolution to the lieutenant governor,
suggesting that the final clause may have been intended to set out a different cause for
devolution.

Applying the principle of interpretation that every word and phrase must be given independent
‘meaning, “inability to discharge the powers and dutiesofhis office” could be read to have a
different meaning than the preceding “failure to. qualify,” “impeachment,” “conviction for
treason, felony, or other infamous crime,” “death,” “removal from office, resignation,” and
“absence from the state” An effective absence interpretation could arguably violate this
principle because “absence from the state” would not have independent meaning: events that
trigger this exclusion would also fall within the exclusion “inability to discharge the powers and
dutiesofoffice.” Thus, there would be no need to have the “absence from the state” exclusion at
all. The principle of giving effect to all the words and provisions in a statute could therefore
support interpreting “absence from the state” to mean physical absence.

“That said, there is a flaw in the application of this principle to scction 12 because it also applies
to the other enumerated causes of devolution in section 12, such as death and removal from
office. Yet, death and removal from office clearly would also render the governor unable to
discharge the powers and duties of his office. But death is still enumerated separately from
“inabilitytodischarge the powers and duties ofhis office” in section 12.
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Ultimately, although the enumerated causesof devolution have independent meaning, the Idaho
Supreme Court requires that provisions be construed as a whole. Hart, 135 Idaho at 829, 25 P.3d
at 852; Hoskins v. Howard, 132 Idaho 311,315, 971 P.2d 1135, 1139 (1998). Another principle
could be found better suited to understand what the Framers meant by “absence from the state.”
“The legal maximofrositur a sociis could be applied to understand “absence from the state” and
the other enumerated disqualifications by reading them in context together and with the phrase
“or inability to discharge the powers and duties of his office”. “The legal
maxim nosciturasociis . ..means ‘a word is known by the company it keeps.” Chandler's:
Boise LLC, 162 Idaho at 453, 398 P.3d at 186 (citation omitted). Applying this principle here,
the phrase “inability to discharge the powers and duties of his office” and the other enumerated
causes, such as death and removal from office, wherein the governor is implicitly or explicitly
unable to discharge his duties, provide necessary context to understand “absence from the state.”
Based on the context of the other causes, “absence from the state” could be read as an absence
that renders the governor unable to perform the duties of governor. Thus, based on the legal
maxim noscitur a sociis, “absence from the state” could be understood to mean a circumstance
where the governor is unable to discharge his duties as governor. This reading would support an
effective absence interpretation.

3. The law that was in effect when the Constitution was drafted is unlikely to
provide clarity as to whether the Framers meant effective or physical absence.

“{TJhe law that was in effect when the Constitution was drafted” is another source one can apply
to understand of the meaningofarticle IV, section 12. Nate v. Denney, 166 Idaho 801, 804, 464
P.3d 287,290 (2017). In Nate, the Idaho Supreme Court compared the relevant provisions of the
Organic Act of the Territory of Idaho against the relevant provision of the Idaho Constitution to
understand its meaning. 1d. at 804-08, 398 P.3d at 290-94. Relevant to article IV, section 12,
section 3 of the Organic Act provided in pertinent part:

3" In Cla, the Idaho Supreme Court repeated ts prior precedent in describing this command as (1) principle of
Statutory nerprtation to be applied in determining whether the language ofa provision is unambiguous and (2) as
Something diffrent from the rues or canons ofstatutory contruction, which may be applied onlyif he language is
ambiguous. 168 Idaho at, 484 P.3d at 192. However, there appear 0 be confusion as to whether other
principles of statutory interpretation, such as the maxim noi a socis, are canons of construction that are only
appli (0 ambiguous text ar whether hey arc principles of statutory interpretation hat are applied to determine
‘Whether the ext s ambiguous. For example, in State v. Schulz, which was quoted in Clark in support ofthe relevant
iscusion the Court applied the maxim sit a socis 10 a phrase that the Court described as “ambiguous”
conclude that the satu was unambiguous. 151 Idaho 863, 867, 264 P.34 970, 974 C011); see also Chandler's-
Boise LLCv Idaho State Tax Comm'n. 163 dsho 447, 452.53, 398 P.3d 180, 185-65 (2017) looking to the maxim
ostasoci to supportaphain language reading of a statute). In contrast in ABK, LLCv. Mid-Century Ins, Co.
the 1daho Supreme Court refused to apply the doctrine of nosis a socis 0 a question of contrac interpretation
because it was a canon of construction “lo be used 1 assst in contrac interpretation only where an ambiguity
existe 16 Idaho 92, 100, 458 P.3d 1175, 1184 (2019). For the purposesoftis eter, will assume that the Court
Wil Took to principles of satutory interpretation such a sir asoils 10 understand th plain language ofarticle
1V, section 12 prio to concluding the provision is ambiguous based on its use of the doctrine in statutory
interpretation cases.
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§ 3. Secretaryof teritory--Term of office--Powers and duties... . [IJn case of
the death, removal, resignation, or absence of the governor from the territory, the
Secretary shall be, and he is hereby, authorized and required to execute and
perform all the powers and duties of the govemor during such vacancy or
absence, or until another govemor shall be duly appointed and qualified 1 fill
such vacancy.

Pub. L. 37-96, 12 Stat. 808, 809 (1863).

Comparing section 3 of the Organic Act against Idaho's Constitution, there is a notable
difference in the causesof devolution to the secretary under the Organic Act versus devolution to
the licutenant governor under article IV, section 12. Under the Organic Act, only “death,
removal, resignation or absence of the governor from the territory” triggered devolution to the
scoretary. Pub. L. 37-96, 12 Stat. 808, 809 (1863). Article IV, section 12 added additional
causes for devolution: failure to qualify, impeachment, conviction of treason, felony, or other
infamous crime, or inability to discharge the duties of office. The addition of the final phrase in
section 12 could suggest that section 12 was only intended to articulate causes that render the
govemor unable to perform the duties of his office under the principle of
maxim noscitur a sociis, as discussed above. This argument is supported by the contrast with the
articulated causes of devolution in the Organic Act. This would support an effective absence
interpretation. However, a physical absence interpretation could also be supported by the
addition of inability to discharge the duties of office in section 12: the Framers could have
understood absence in the Organic Act and in section 12 to mean something other than inability
to discharge the dutiesofoffice and therefore added “inability to discharge the powers and duties
ofoffice” to section 12.

Tt must also be noted that the triggers to terminate the devolution of the governor's powers and
duties are different in the Organic Act versus article IV, section 12. Under section 3 of the
Organic Act, three of the causes would permanently cause devolution as they would cause a
“vacancy” that would need to be filled. 1d. However, upon the governor's “absence” there
‘would only be a temporary devolution, and the secretary would only be acting governor “during
such . .. absence.” 1d. But the Framers used different language to terminate a temporary
devolution under section 12 on the grounds of absence. Under section 12, devolution on the
grounds of “absence from the state” terminates when “the disability shall cease.” Idaho Const.
art IV, § 12.

Its notable that the Framers used different language 10 terminate devolution in the event of an
absence under the Idaho Constitution from what was used in the Organic Act. The Framers
could have continued to use “during such vacancy or absence” and added other language to
address the cessation of an inability to govern; instead, they chose to use “unil the disability
shall cease.” This change in the language could be understood to mean that the Framers intended
“absence from the state” in section 12 to have a different meaning from the absence contained in
the Organic Act, one that encompassed the inability to gover. This reading would support an
effective absence interpretation. In the altemative, as discussed above, the Framers could have
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understood “disability” as used in section 12 to mean legal disqualification and intended it to
cover all of the temporary causes of devolution in section 12. This interpretation could support
an effective or physical absence reading.

In light of the above, a court could conclude that ambiguity exists in the dictionary definitions of
the terms, the possible plain language readings of section 12 using principles of statutory
interpretation, and in light of the law at the time section 12 was adopted. Based on these
linguistic uncertainties, it seems likely that a reviewing court would find the phrase “absence
from the state” ambiguous.

C. Ifarticle IV, section 12 is found ambiguous, statutory construction is required and
could cause a court to conclude that “absence from the state” means effective
absence.

Ifa court found article IV, section 12 ambiguous as to the meaning of “absence from the state,”
the court would look to the principles of statutory construction to ascertain the meaning of the
disqualification. “[Tjhe ordinary rules of statutory construction” apply to. interpreting
constitutional provisions. Moon v. Inv. Bd, 97 Idaho 595, 596, 548 P.2d 861, 862 (1976).
“Where the language of a constitutional provision is ambiguous, the debates from the
constitutional convention may be resorted to for the purposeof interpretation.” Winkler, 167
Idaho at 531,473 P.3d at 800 (citation omitted). One should also look to the “context of the time
in which” the provision was adopted. 1d. (citation omitted).

1 While at times contradictory, the debates from the constitutional convention
and other provisionsofthe original constitution could be read to suggest that “absence
from the state” was intended to mean effective absence.

Article 1V, section 12 of the Idaho Constitution was adopted at the 1889 constitutional
convention. The only amendments offered were to insert the word “treason” and the word
“other” between “or” and “infamous.” 1 Proceedings & Debates of the Const. Convention of
Idaho 421 (LW. Hart ed., 1912). These discussions are unenlightening for the purposes of this
question. However, in the discussion of article IV, section 1, as to the number of executive
officers proposed, Mr. Gray offered the following debate:

Mr. GRAY. I hardly see the forceof the objection to the number of officers we
have here. We considered that they are necessary. The lieutenant governor has
been mentioned by the chairman of the committee. We have this benefit, that we
would not have in the event we did not have that office: The likelihood is, if the
governor holds his position, that all the duties he will have to perform is that of
president of the senate; and that i the only pay he gets—is for that service, but in
the eventof the governor's death, or absence from his post, then there is some
sortof positive person to take his position; and we think it is a very important
clause in it, when it costs the state nothing in the event that does not happen, to
have the succession of the office provided for. We can easily sce of how much
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benefit it might be, supposing that we might suddenly lose the govemor or for
some reason he should be disqualified to perform his dutics

1d. at 414 (emphasis added)

Similarly, in the debate over an amendment to article IV, section 19 regarding compensation for
the lieutenant governor while acting governor, Mr. Poe stated: “Now, this amendment is to the
effect thatifat any time the governor should be absent from the state and unable to perform the
duties of governor, then by virtueofhis office [the lieutenant governor] would act as governor.”
2 Proceedings & Debates of the Const. Convention of Idaho, 1324 (LW. Hart ed., 1912)
(emphasis added).

‘Thus, both Mr. Poc and Mr. Gray appear to have understood “absence from the state” to mean
effective absence. In contrast, Mr. Heyburn indicated the opposite understanding, speakingof a
salary for the licutenant governor“if the governor is absent or unable to act and conduct his
duties.” Id. at 1329 (emphasis added).

It must also be noted that the 1889 constitutional convention also adopted former article IV,
section 19, which repeal was ratified at the general election on November 3, 1998. In pertinent
par, the originally adopted provision stated: “Provided, however, the legislature may provide for
the payment of actual and necessary expenses to the govemor, lieutenant-governor, secretary of
Stat, attorney general, and superintendent of public instruction, while traveling within the state
in the performanceofofficial duty.” Idaho Const. art. IV, § 19(repealed). This provision could
be read as indicating that the constitutional convention viewed the governor as only conducting
official business while within the state, which would supporta physical absence construction.”

“That said, the same convention also adopted article V, section 27, which, as originally adopted,
provided “the legislature may provide for the payment of actual and necessary expenses of the
‘govemor, secretary of state, atiomey general, and superintendent of public instruction incurred
while in the performance of official duty.” This provision, which does not include the “within
the state” caveat of article IV, section 19, suggests that the convention did foresee the named
officials leaving the state in the exerciseof their official duties.

On the whole, while ther is evidence in the constitutional convention debates that would support
both the physical and the cflective absence interpretations, a court could conclude that the
majority of the delegates who issued comments bearing on this question understood that the
lieutenant governor would only become acting governor upon the governor's effective absence,
which would support the effective absence interpretation.

4 “The commie later rejected this amendment based on the provision in article IV, section 12 sang tha the
emoluments of the governor pas othe lieutenant governor when he i ating governor, 2 Proceedings& Debates at
132429
"In 1994, the people ratified an amendment to this provision ha removed the phrase “within the ste”; ths, from
1994 until is repeal in 1998, article IV, section 19 sated, “the legislaturemayprovid forthe paymentof actual and
necessary expenses to these officers while traveling in the performanceofoffical duty.”
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2. A court could conclude that the historical context suggests that “absencefrom
the state” was intended to mean effective absence.

‘The historical context in which article IV, section 12 was drafted must also be considered.” Prior
to the adoptionof Idaho's Constitution, Idaho was governed by territorial governors, who were
resented and viewed as carpetbaggers. DONALD CROWLEY AND FLORENCE HEFFRON, THE IDAHO
‘STATE CONSTITUTION: A REFERENCE GUIDE 4 (1994). At least one territorial governor never set
foot in the territory. 1d.

In addition, at the time of the constitutional convention, Idaho's territorial railroads were the only
method for significant travel, despite Idaho's diverse and difficult geography. DENNIS C.
COLSON, IDAHO'S CONSTITUTION: THE TIE THAT BINDS 130-32 (1991). The convention delegates
recognized the difficulty of traveling. 2 Proceedings & Debates at 1552 (discussing the
possibility of having to travel by rail, on the backof a mule, or on snowshoes to get to court).
Related to the difficulty of traveling in 1889, one can also assume that travel required more time
and was associated with lengthier and more complete absences from the state than in the modem
world. Contrary to the numerous methods of remote communication available today, telegram
and physical mail was the orderofthe day.” 2 Proceedings & Debates at 1693, 1811, 1929.

In light of this historical background, it could reasonably be inferred that the convention
delegates understood that a governor's “absence from the state” would necessarily prevent him
from fulfilling his duties. Given the realities of travel and communication technologies in 1889,
when the governor was absent from the state in 1889, the convention delegates could reasonably
have understood that the governor was simply unable to fulfill his dutics in the same way as
when he was present in the state. But see State ex rel. Warmoth v. Graham, 26 La. Ann. 568,
569 (La. 1874) (“The mere absence, at Pass Christian, within a few hours’ run of the Capital,
could not, by any possibilty, affect the public interest.”). They therefore could have understood
the governor's absence from the state to mean effective absence.

3. Interpreting “absence from the state” as meaning effective absence could be
found necessary to avoid absurdity.

6 The Idaho Supreme Court has not viewed the past interpretations or practiceofoffical undera constitutional
provision as controlling is interpretation of tha provision. See Nat, 166 Idaho at 810-11, 464 P.3d at 296-97 (an
over S0-year history of legislators routinely presenting bill to governors afer adjournmen, with no apparent
objection rom hose governors, and an almast 39-year historyof governors unfimely veoing laws without objection
from legislators cannot change the constitutional requirements tha bill be presented to the goveror prior to
adjoumment sine die). Thus, i i unlikely thatthe court would giveweight(0 past practiceofliutcnant governors
acing 25 governor when the govemor was temporarily out of the state no i i likely tha the court would give
Wet to Idaho Code section 67-80SA(2), which provides that th lieutenant governor performs the duties ofacting
governor in the caseofthe govemor's “temporary absence fiom the state” “uni the governor retums to the sate”
Fis sate appears to suffer from the assumption thatthe governor is physically unable {0 perform his job duties
while outof tte.
7 wasn't antl 1915 that the fist cons-o-coast telephone call was completed
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Ultimately, a court could resolve any ambiguity as 10 the meaning of “absence from the state” by.
the need to construe the constitutional provision to avoid absurdity. Any construction of a
constitutional provision that would render it absurd and defeat the intentof the drafters is to be
avoided. See State ex rel. Idaho State Park Bd. v. City of Boise, 95 Idaho 380, 383, 509 P.2d
1301, 1304 (1973) (rejecting altemative constructions of the constitutional language as they
“would be patently absurd and would defeat the constitutional intent as delineated by the
proceedings and debates of the constitutional convention”); State v. McKie, 163 Idaho 675, 678,
417 P3d 1001, 1004 (Ct. App. 2018), reviewdenied (May 23, 2018) (“Constructions of an
ambiguous statute that would lead to an absurd result are disfavored.”).

It would be absurd for the mere physical absence of the governor from the state to trigger the
devolution of his duties to the lieutenant governor. Given the technologies available in this day
and age, there is no impediment to the governor performing his duties remotely. Such a rule
would require that the “movements of the [glovernor should be watched, with the view that the
[fieutenant [glovernor or [president pro tempore] should slip into his scat, the moment he
stepped across the bordersofthe State.” Warmoth, 26 La. Ann. at 570.

It would also mean that the governor could not act as govemor outside of the state, But the
Constitution vests “(t]he supreme executive powerof the state” in the governor. Idaho Const. art,
IV, § 5. Thus, under Idaho Code section 67-802(4), the governor “is the sole official organ of
communication between the government of this state and the government of any other state or
territory, or of the United States.” If the governor were unable to act as governor outside the
state, he would be unable to carry out this function via in-person meetings and conferences with
other governments. This would be an absurd result.

Further, an interpretation of “absence from the state” as meaning physical absence only would
subject the state to whiplash policy changes when the lieutenant governor becomes acting
governor. It is not unusual in Idaho politics for the voters to clect a governor from one political
party and a licutenant governor from the other party. CROWLEY, at 108. Thus, during a brief
absence, the lieutenant governor could issue executive orders with different policy objectives.
“The people of Idaho could not be guaranteed the executionofthe policy choices of the individual
they elected solely because the quirks of Idaho’s geography, population centers, and airport
locations, which cause the governor to have to temporarily travel out-of-state to exceute his
duties as Idaho's governor.

These concerns led the Nevada Supreme Court to adopt the effective absence rule. Quoting a
1872 decision, the court wrote “to accept ‘strict’ absence forced one o ‘reflect upon the possible
consequences of such a construction of the Constitution, upon the disgraceful tricks, strfes, and
exhibitions, which might be entailed upon the peopleofthe State[.]" Sawyer v. First Jud. Dist
Ct. in and for Ormsby County, 410 P.2d 748, 750 (Nev. 1966) (quoting People ex tel. Tennant v.
Parker, 3 Neb. 409 (1872)). The court gave great weight to “the citizens". .. right to realize the
unintruded policiesof the individual they placed in that office.” Id. (emphasis added);see also
State ex rel. Meyers v. Reeves, 78 P.2d 590, 512-13 (Wash. 1938) (Geraghty, J., concurring)
(“Under present-day conditions, no good reason exists for a rule that would confine the
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[glovemor to the limitsofthe state or permit him to cross the state fine only at the risk of a
disruptionofhis policies.)

Ona related note, if“absence from the state” were interpreted to mean pure physical absence, the
‘governor's staff would never quite know who their boss was when the governor was out of the
office. Staffers would have to constantly monitor the governor's location to know whether they
should follow instructions given to them by the lieutenant governor or the governor. A staffer
could never be quite certain whether to follow the governor's telephoned" or emailed instructions
or the lieutenant governor's contrary contemporaneous instruction when the governor was
traveling. The licutenant governor could even fire the governor's staff when the governor was
temporarily out of the state, even if he was just outofstate for 30 minutes. Such outcomes
would be inconsistent with the lieutenant governor's constitutional role as the governor's
subordinate. See art. IV, § 5 (“The supreme executive power of the state is vested in the
‘governor, who shall sce that the laws are faithfully executed.)

Finally, a physical absence rule could lead to absurdity in termsof the compensation afforded to
the lieutenant governor while acting as governor. Article IV, section 12 states that the lieutenant
governor is entitled to the “emoluments” of the governor while acting as goveror and Idaho
Code section 67-809(2) provides that the lieutenant governor will receive the difference between
the daily salaries of lieutenant governor and the govemor in addition to the salary of the
lieutenant governor when acting as governor. If the lieutenant governor were acting governor
every time the governor was physically absent from the state, such as when the governor stopped
over in Spokane for ahalfhour in the process of traveling to a location in Idaho, there would be:
absurdity in the lieutenant’s governor's compensation.

Considering the debates at the constitutional convention, the historical context of when article
IV, section 12 was drafted, and the need to interpret “absence from the state” to avoid absurdity,
a court could conclude that the canonsofconstruction compel the conclusion that “absence from
the state” means effective absence.

D. States with similar constitutional provisions are split as to whether “absence from the
state” means effective absence or pure physical absence.

It appears the states to have interpreted similar constitutional provisions that contain the phrase
“absence from the state” are split as to whether “absence from the state” means effective absence
or mere physical absence.? Half of the states identified as having addressed this question

8 Or even video-conferenced instructions whereby the staffer and the governor coukd physicallyse ane another on
ascreen within a single room. Facctime, Zoom, WebEx, and others have made face-10-fae access from virtually
anywherearealty.
9 See, e.g, Ark. Cons, amend. 6, § 4 (‘In caseof the impeachmentof the Governor, or his removal from office,
death, inability o discharge the powers and duties of the sid offic, resignation or absence from the State, the
‘powers and dutiesofthe office, shall devolve upon he Lieutenant Governor fr the residue ofthe tr, or unl the
Giabily shal cess. But whe the Governor shall, withthe consent ofthe Legislature,beout of the Sat, i ime.
of war, at the had of a miltary force thereof, he shall continue commander-in-<hiefof al th miliary force of the
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directly have concluded that “absence from the state” means effective absence. State ex rel.
Asheroft v. Blunt, $13 $.W.2d 849, 852-53 (Mo. 1991) (en banc) (reaffirming adoption of the
rule that “the power of [governor devolves upon the [Ijieutenant [governor in the [governor's
absence only when such absence effectively debiltates or prevents the [glovemor from
executing the duties of his office”); Sawyer, 410 P.2d at 749 (following the “overwhelming
majority of states” that have concluded that absence means effective absence “Lc., an absence
which is measured by the state’ need at a given moment for a particular act by the official then
physically not present”); In re An Act Concerning Alcoholic Beverages, 31 A2d 837, 840-41
(N.J. 1943) (holding that absence from the state means “an absence such as will injuriously
affect the public interest and does not include a mere temporary absence” (quotation marks
omitted); Johnson v. Johnson, 3 N.W.2d 414, 415 (Neb. 1942) (“Mere temporary absence
from the state for the performance of official duty or for recreation or for business ofa personal
nature not interfering with the interests of the public does not vacate the office of governor and
instate the lieutenant governor therein with all the powers, duties and emoluments thereof”);
‘Warmoth, 26 La. Ann. at 569(interpreting “absence from the state”to mean when the governor's
absence is “such as would affect injuriously the public interest").

“The other half of the states identified as having addressed this question dircetly have concluded
that “absence from the state” means pure physical absence from the state, of any duration or
distance. See Bratsenis v. Rice, 438 A.2d 789, 791 (Conn. 1981) (“We decline to conclude that
absence implies anything other than physical absence.”)""; In re Goverorship, 603 P.2d 1357,
1362 (Cal. 1979) (in bank) (concluding that “constitutional and legislative history,
contemporancous interpretation and historical practice, and considerations of public policy,
namely the need for ceriainty in effectuating executive decisions, support the” interpretation that
“absence from the state” “must be given it literal, common meaningofphysical nonpresence”);

State") (effective Sept. 14, 1914), Cal. Const, ar. V,§10 (“The Lieutenant Governorshallactas Governorduring
the impeachment, absence fio th State, or athe temporary disabilityofthe Governor... ");Conn. Cont.art. IV,
§'18 (In th case ofthe inability ofthe gover to exercise the powers and perform the duties of his office, or in
he cas of his impeachmento of his absence from the state, he lieutenant governor shall exercise the powers and
authority and perform the duties appertaining to the offic of the governor uni the disability is removed or, ifthe
‘overnor is impeached,he i acquited,orifabsent, he is removed." (ff. December 30, 1965; La. Const at. 53
{in case of impeachment of he Gover, his removal from office, death, refusal or inbily (0 quay or to
discharge the powers and duties of his offic, resignation, or absence fom he Sut, the powers and dis ofthe
office shall devolve upon the Licutenant Governor, fo the residue of the term, or until the Governor, absent or
impeached, shal retan orbeacquited, or the disability be removed... ”) (ff. Apri 1868); Mo. Const. art. IV, §
119 (*On the death, conviction or impeachment, o resignation of the governor, the licucnant governor shal
become governor for the remainder of the tem. On th failure (0 quali, absence fom th tae or other
disability of the gover, the powers, duties, and emoluments of the governor hall devolve upon the iutenant
‘overmor for the remainder ofth temo uni th disability i removed... "); Neb. Const. art. IV,§ 16 (Incase of
he death, impeachment and noticethereofto th accused, failure to qualify, resignation, absence from the sat, or
the disability ofthe Governor, the powers, duties and emoluments ofthe offic forth residue ofthe term of until
he disability shal be removed shall devolve upon th Lieutenant Governor”) (ff, October 12, 1975); Okla. Const
art 6, § 16 (“Incase of impeachment of the Governor, or ofhis death, alu 0 qualify, resignation, removal from
{he State or indbiliy to ischarg the powers and dutiesofthe oie, the sad offic, wih ts compensation, shall
devolve upon the Lieutenant Governor for the residueofthe term or util th disability Shall be removed”).
10° As demonstrate in footnote 8, Connecticut's relevant constitutional provision had ntably diffrent language
han Idaho’, and hd a fa mr apparent physical absence meaning.



Mr. Brady Hall
October 7, 2021
Page 16

Walls v. Hall, 154 S.W.2d 573, 577 (Ark. 1941) (“It is our view that ‘absence from the state” ..
‘means out of the state for any period of time.”); Montgomery v. Cleveland, 98 So. 111, 114
(Miss. 1923) (“Whenever the [governor is beyond the confines of the state he is absent from
the state, and he cannot perform the duties of his office during such absence, and the functions of
the office are vested in the [[lJieutenant [glovernor.”);ExparteCrump, 135 P. 428, 436 (Okla.
Crim. App. 1913) (T]he plain intentionofthe framersof the Constitution and the people in
adopting it was to provide that in [the governor's] absence from the state for any purpose or for
any period of time, however short, his constitutional functions shall devolve upon the
[lieutenant [governor as acting [glovernor.”).

Finally, one prominent legal treatise has concluded that absence means effective absence. See 38
Am. Jur. 2d, Govemor§ 12 (“Generally, the term ‘absence’ means effective absence from the
state and that is an absence which is measured by the state’s need at any given moment for a
particular act by the official then physically not present.”).

CONCLUSION

In short, while this is a close legal question, as demonstrated by the split between the states that
have addressed this question, a reviewing court could conclude that Govemor Litle’s
interpretation of “absence from the state” in article IV, section 12 of Idaho's Constitution as
expressed in his July 29, 2021 letter is correct and that “absence from the state” means effective
absence, not physical absence.

Thope you find this analysis helpful.

Sincerely,

BRIAN KANE
Chief Deputy


