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February 18, 2021

VIAFTP

Christine Monahan
American Oversight
(records@americanoversight org)

Dear Ms. Monahan:

Attached to this communication please find responsive records to your request for the
following public records

“All recordsreflecting any summaries, memoranda,or analyses
prepared or distributed by any personnel in the Florida Attorney
General'sOffice regarding the lawsuit Texas v. Pennsylvania, 592
US.__(2020).

Please provide all responsive records from November 3, 2020, through
December 12, 2020.”

“This office has compiled the responsive non-exempt public records materials, as well as
additional records that may be of assistance, and has attached the records to this
communication for production.

In connection with this response to your public records request, please note the following

«The home addresses, telephone numbers, social security numbers, dates of birth,
and photographs of current or former public defenders, assistant public defenders,
criminal conflict and civil regional counsel, and assistant criminal conflict and civil
regional counsel is exempt under section 119.071(4Xd)21, Fla. Stat.

«Written procedures that could facilitate the unauthorized modification, disclosure,
or destructionof data or information technology resources are redacted pursuant to
section 282 318(4)(e), Fla. Stat.

“This office will not be imposing any costs for time spent incurred in compiling these
documents for this request.



This letter will also serve as notification that we will be in touch with you as soon as we
determineifadditional records exists that are responsive to your request. Please note that
there may be a fee for copying and review involvedin the productionofthese records.

To minimize exposure to COVID-19 and help protect visitors and employees, the
Department of Management Services (DMS) has temporarilyclosed allbuildingstothe
publicuntilfurthernotice.

In the event that you have any additional questions, fee] free to contact me directly at (350)
414-3634.

Sincerely,

NicholasJ.Weilhammer

Nicholas J. Weillammer

Attachment: ~ Records



Jenna Hodges 

From: 
Sent: 

Meredith, Chad (KYOAG) <Chad.Meredith@ky.gov> 
Wednesday, December 9, 2020 9:24 AM 

To: Amit Agarwal 
Subject: RE: quick call? 

Certainly. Call at your convenience. My direct dial is 502-696-5614, and my cell number is 270-259-1391. 

S. Chad Meredith
Solicitor (}eneral
Kentucky Office of the Attorney General
700 Capital Avenue. Suite 118

Frankfort, Kentucky 40601

502.696.5300

Follow the Attorney General's Office @KYOAG 0 

From: Amit Agarwal <Amit.Agarwal@myfloridalegal.com> 
Sent: Wednesday, December 9, 2020 8:40 AM 
To: Meredith, Chad (KYOAG) <Chad.Meredith@ky.gov> 
Subject: quick call? 

I hate to bother you, but can we talk by phone for a minute or two this morning? Shouldn't take long but it is 
time-sensitive. 

Hope you and yours are well. 

Best, 
Amit (cell: 

Amit Agarwal 
Office of the Attorney General 
Solicitor General 
PL-01, The Capitol 
Tallahassee, FL 32399-1050 
Amit .AL'.arwalr<i'rnv florid a lcual.com 

AMERICAN 
PVERSIGHT 

1 
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Jeffrey DeSousa

1 hate to bother you, but can we talk by phone foraminute or two this moming? Shouldn't take long but it is

time-sensitive.

Hope you and yours are well

Amit Agarwal

Office of the Attorney General

“Tallahassee, FL 32399-1050

Amit. Agarwal @myfloridalegal.com



Jeffrey DeSousa

From: Amit Agarwal
Sent: Wednesday, December 9, 2020 8:40 AM
To: Chad Meredith@ky gov
Subject: quick call

1 hate to bother you, but can we talk by phone for a minute or two this morning? Shouldn't take long but it is
time-sensitive.

Hope you and yours are wel

Best,
Amit (cell

Amit Agarwal
Office of the Attorney General
Solicitor General
PL-01, The Capitol
Tallahassee, FL 32399-1050
Amit Agarwal @myfloridalegalcom
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Jeffrey DeSousa

From: Amit Agarwal
Sent: Wednesday, December 9, 2020 850 AM
To: Sauer, John
Subject: quick cll?

John,

1 hate to bother you, but can we talk by phone foraminute or two this morning? Shouldn't take long but it is
time-sensitive.

Thanks very much. Hope you and yours are well.

Best, a
Amit (cel

Amit Agarwal
Officeofthe Attorney General
Solicitor General
PL-01, The Capitol
Tallahassee, FL 32399-1050
AmitAgarwal@myloridalegalcom

! FLAG-21-0220-A-000004



JeffreyDeSousa

Subject 056 Meeting
Start Wed 12/5/2020 10:10 AM
end: Wed 12/5/2020 1040 AM
ShowTimeAs: Tentative
Recurrence: oor)
organizer Jeftey DeSousa
Required Attendees: ‘Amit Agarwal; Kein Golembiewski Evan xray David Costllc; Christopher Baus JamesPerchal

: FLAG21:0220-4000005



Jeffrey DeSousa

From: Amit Agarwal
Sent: Wednesday, December 9, 2020 237 PM
To: Evan Ezray
ce James Percival; Jeffrey DeSousa
Subject: Re:RE

Evan,

‘Thanks for taking the time to do this, and for the quick and helpful analysis.

Amit

From: Evan Exay <Even Exroy@myfloridaegalcom> I -
Sent; Wednesday, December 3, 2020 9:51 AM
To: Amit Agarwal <AmitAgarwal@myfloridalegalcom>
Cs James Percival <lames. Percival @myfloridalegal com; Jeffrey DeSousa <lffrey.DeSousa@myfioridalegal.com>
Subject; RE:

Amit,

The safe harbor deadline provides that if a state has a pre-election procedure for appointing electors and,
consistent with that pre-election law, makes a determination of the appointment of electors “at least six
days before the time fixed for the meeting of the electors,” then that determination “shall govern in the
countingofthe electoral votes.” 3 U.S.C. § 5. This year, the meeting ofelectors will take place on December
14 (which is the first Monday after the second Wednesday in December). 3 U.S.C. § 7. That made the safe
harbor day December 8.

The upshot is thatif a state meets the safe harbor deadline and thenitselectors meet, those electors “shall
govern” in the counting of electoral votes.

As far as 1 can tell every state save Wisconsin met the safe harbor. See
htps:/iwwiw.jsonline.com/story/news/politics/elections/2020/12/08/wisconsin-only-state-miss-election-safe-
harbor-deadline/G496378002/.

Last, I would note that the safe harbor provision played a key role in Bush v. Gore. To summarize, the
‘majority thought that Florida had a legislatively-expressed desire to meet the safe harbor, and therefore,
was unwilling to allow a recount to extend beyond the deadline. The dissent gave the safe harbor a much
smaller role.

Ihave included the full text of the safe harbor and some key quotes from the Bush v. Gore debate below.

! FL-AG-21:0220-4-000008



Happy to answer any additional questions,
Evan

«Safe harbor text. “If any State shall have provided, by laws enacted prior to the day fixed for the
appointmentofthe electors, for its final determination of any controversy or contest concerning the
appointmentofall or any of the electorsof such State, by judicial or other methods or procedures,
and such determination shall have been made at least six days before the time fixed for the meeting
of the electors, such determination made pursuant to such law so existing on said day, and made at
least six days prior to said time of meeting of the electors, shall be conclusive, and shall govern in
the counting of the electoral votes as provided in the Constitution, and as hereinafter regulated, so
far as the ascertainment of the electors appointed by such State is concerned.” 8 US.C. § 5.

© Meeting of electors is the first Monday after the second Wednesday in December. 3 U.S. 7.
“That is December 14, so the safe harbor is December 8.

«Bush v. Gore debate on safe harbor
© PC: "Seven Justices of the Court agree that there are constitutional problems with the

recountorderedby the Florida Supreme Court thatdemandaremedy. The only disagreement,
is as to the remedy. Because theFlorida Supreme Court has said that the Florida Legislature
intended to obtain the safe-harbor benefits of 3 US.C. § 5, Justice BREYER's proposed
remedy—remanding to the Florida Supreme Court for its ordering of a constitutionally
proper contest until December 18-contemplates action in violation of the Florida Election
Code, and hence could not be part of an “appropriate” order authorized by Fla. Stat. Ann. §
102.168(8) (Supp 2001."

© Rehnquist concurrence:
+ “Ifwe are to respect the legislature's Article Il powers, therefore, we must ensure that

postelection state-court actions do not frustrate the legislative desire to attain the
“safe harbor’ provided by § 5.”

+ “in light of the legislative intent identified by the Florida Supreme Court to bring
Florida within the “safe harbor” provision of3 U.S.C. § 5, the remedy prescribed by
the Supreme Court of Florida cannot be deemed an “appropriate” one as of December
8. It significantly departed from the statutory framework in place on November 7, and
authorized open-ended further proceedings which could not be completed by
December 12, thereby preventing a final determination by that date.”

© Stevens dissent:
+ “It hardly needs stating that Congress, pursuant to 8 U.S.C. § 5, did not impose any

affirmative duties upon the States that their governmental branches could “violate.”
Rather, § 5 provides a safe harbor for States to select electors in contested elections
“by judicial or other methods” established by laws prior to the election day. Section 5,
like Article II, assumes the involvement of the state judiciary in interpreting state
election laws and resolving election disputes under those laws. Neither § 5 nor Article
II grants federal judges any special authoritytosubstitute their views for those of the
state judiciary on mattersof state law.”

o Souter dissent:

2 FL-AG-21:0220-4-000007



* “The 3 US.C. § 5 issue is not serious. That provision sets certain conditions for
treating a State's certification of Presidential electors as conclusive in the event that
a dispute over recognizing those electors must be resolved in the Congress under 3
USS.C. § 15. Conclusiveness requires selection under a legal scheme in place before
the election, with results determined at least six days before the date set for casting
electoral votes. But no State is required to conform to § 5if it cannot do that (for
whatever reason);thesanction for failing to satisfy the conditions of§ 5 is simply loss
ofwhat has been called its “safe harbor.” And even that determination is to be made,
if made anywhere, in the Congress.”

© Ginsburg dissent:
+ “the December 12 “deadline” for bringing Florida's electoral votes into 3 U.S.C. § 5's

safe harbor lacks the significance the Court assigns it. Were that date to pass, Florida
would still be entitled to deliver electoral votes Congress must count unless both
Houses find that the votes “ha [d] not been... regularly given.” 3 US.C.§ 15. The
statute identifies other significant dates. See, e.g. § 7 (specifying *144 December 18
as the date electors “shall meet and give their votes”); § 12 (specifying “the fourth
Wednesday inDecember —this year, December 27—as the date on which Congress,
fit has not received a State's electoral votes, shall request the state secretary of state
to send a certified return immediately). But none of these dates has ultimate
significance in light of Congress’ detailed provisions for determining, on “the sixth day
of January,” the validityofelectoral votes.”

© Breyer dissent:
+ “However, § 5is partofthe rules that govern Congress’ recognitionof slatesofelectors.

Nowhere in Bush I did we *149 establish that this Court had the authority to enforce
§ 5. Nor did we suggest that the permissive “counsel against” could be transformed
into the mandatory “must ensure.” And nowhere did we intimate, as the concurrence
does here, that a state-court decision that threatens the safe harbor provisionof § 5
does so in violation of Article IL”

+ “The parties before us agree that whatever else may be the effect of this section, it creates a “safe
harbor” for a State insofar as congressional consideration of its electoral votes is concerned. If the
state legislature has provided for final determination of contests or controversies by a law made
prior to election day, that determination shall be conclusive if made at least six days prior to said
time of meeting *78 of the electors. The Florida Supreme Court cited 3 U.S.C. §§ 1-10 in a footnote
of ts opinion, 772 S0.2d, at 1238, n. 55, but did not discuss § 5. Since § 5 contains a principle of
federal law that would assure finality of the State's determination if made pursuant to a state law
in effect before the election, a legislative wish to take advantage of the “safe harbor” would counsel
against any construction of the Election Code that Congress might deem to be a change in the law."
Bush v. Palm Beach Cty. CanvassingBd., 531 U.S. 70, 77-78 (2000)

From: Amit Agarwal <AmitAgarwal@myfioridalegal.com>
Sent; Wednesday, December 9, 2020 12:19 AM
To: Evan Ezray <Evan.Ezray@myfloridalegal com>
Subject: Fw:

Can you please take a look at this tomorrow morning?

: FL-AG-21:0220-4-000008



From John Guard <lohn.Guard@myloridlegal com> oo .
Sent: Wednesday, December 3, 2020 12:15 AM
To: Amit Agarwal <Amit Agarwal@myflordalegalcom>
Subject:

Can you have someone look at the safe harbor and its effect here?

Get Outlook for 105

4
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Jeffrey DeSousa

From: Amit Agarwal
Sent: Wednesday, December 9, 2020 12:19 AM
To: Evan Ezray
Subject: Fw

Can you please take a look at this tomorrow moming?

From: John Guard <John Guard@myfloridalegal com> oo I
Sent; Wednesday, December9, 2020 12:15 AM
To: Amit Agarwal <Amit Agarwal@myfloridalegal.com>
Subject:

Can you have someane look at the safe harbor and its effect here?

Get Qutlook for 0S

! FL-AG-21-0220-A-000010



Jeffrey DeSousa

From: Amit Agarwal
Sent: Wednesday, December 9, 2020 12:19 AM

To: John Guard
Subject: Re

Sure - will do.

From: John Guard<lohn Guard @myfloridalegal.com> To
Sent: Wednesday, December9, 2020 12:15 AM
To: Amit Agarwal <Amit Agarwal @myflordalegal.com>
Subject:

Can you have someone look at the safe harbor and is effect here?
Get Quilook for 05

! FLAG-21-0220-4-000011



Jeffrey DeSousa

From: Amit Agarwal
Sent: Tuesday, December 8, 2020 7:14 PM
To: John Guard; Richard Martin; Charles Trippe
ca Christopher Baum; Evan Ezray; James Percival; Jeffrey DeSousa

Subject: Fu Texas v. Pennsylvania, et al. - Amicus Brief of Missouri, at al. - Joins requested by
1:00 pm. Central Tomorrow, 12/9

Attachments: 2020-12-07 -Texas v. Pennsylvania,et al. Bil of Complaint pdf; 2020-12-08 - Texas v.
Pennsylvania - Amicus Brief of Missouri et al docx

From: Sauer, John <John Sauer @ago.mo.gov>
Sent: Tuesday, December 8, 2020 7:10 PM
To: Mithun Mansinghani’ <mithun mansinghani@oag.ok go>; Murti, Elizabeth’ <MurrillE@aglouisiana gov; ‘Melissa
Holyoak' <melissaholyoak@agutah.gov>; ‘nicholas.bronni@arkansasag,gov’ <nicholas.bronni@arkansasag.govs; Vincent
Wagner’ <vincent. wagner @arkansasag.gova; ‘ed.sniffen@alaska.gov’ <ed.sniffen@alaska.gov>; Smith, Justin
Justin Smith@ago.mo gov»; Amit Agarwal <AmitAgarwal @myfloridalegal.com>; ‘Kane, Brian’
<brian kane @ag.idaho gov>; ‘tom. fisher@atgin gov’ <tom fisher@atg.in.gov>; juli. payne@atg.ingov’
<julia.payne@atg.ingov>; ‘toby.crouse@3gks gov’ <toby.crouse@ag.ks gov>; ‘Chad.Meredith @ky.gov'
<Chad.Meredith@ky.gov>; "Andrew Pinson’ <APinson@LAW.GA.GOVS; jeff.chanay' <eff.chanay@ag.ksgov; 't. John,
Joseph’<Stiohni@ag louisiana.gov>; Krist. Johnson@ago.ms.gov' <Krist.Johnson@ago.ms.gov>; ‘ABurton@mt. gov’
<ABurton@t gov»; MSchlichting@mt.gov’<Mchlichting@mtgov; ‘Lindsay S. See’ <Lindsay.S See@wvago.govs;
‘jonbennion@mt.gov' jonbennion@mt.gov>; ‘wtenehjem@nd gov’ <wstenehjem@nd.gov>;

“Benjamin.flowers@ohioattorneygeneralgov’ <Benjamin.flowers@ohioattorneygeneral govs; 'ESmith@scaggov’
<ESmith@scag gov>; 'BCook@Scag.ov' <BCook@scag.gov>; ‘steven.blair@state.sd.us' <steven.blair@state.sd.us>;
“Sherri.Wald@state.sd.us' <Sherri.Wald@state.sd.us>; ‘Sarah.Campbell @ag.n.gov' <Sarah. Campbell@ag.tn.govs;
‘tom fisher@atg.in.gov’ <tom.fisher@atg ingov>; ‘Andree. Blumstein@ag.tn.gov' Andree. Blumstein@ag.tn gov>;

‘matthew.frederick@texasattorneygeneral.gov' <matthew.frederick@texasattorneygeneral.govs;
“Kyle.Hawkins@3g.texas gov’ <yle.Hawkins@0ag.texasgov>; Ric Cantrell <rcantrell@agutah gov>;
‘jameskaste@wyo gov’ <james.kaste@wyo.gov>; “imCampbell @nebraska gov’<Jim.Campbell @nebraska govs;
“ThomasT. Lampman’ <Thomas.T.Lampman@wvago.gov>; lessica A. Lee’ <Jessica.A.Lee@wvago.gov>; ‘Lindsay S. See’
<Lindsay.S.See@wvago.gov>; "Roysden, Beau’ <Beau.Roysden@azag.gov>; ‘Bash, Zina' <Zina.Bash@oagtexas.govs;
‘masagsve@nd.gov’ <masagsve@nd.gov'>; Harley Kirkland" <HKirkland@scag gov»; ‘Eddie Lacour’
<elacour@ago.state.al.us>; "Hudson, Kian’ <Kian. Hudson @atg.in.gov>; ‘Kuhn, Matt F (KYOAG) <Matt.Kuhn@ky.gov>
Subject:Texasv. Pennsylvania, et al. - Amicus Briefof Missouri,at al. Joins requested by 1:00 p.m. Central Tomorrow,
12/9

Al

Attached please find a draft multistate amicusbriefin support of Texas's motion for leave to file bill ofcomplaint in the
Us. Supreme Court challenging the administration of the recent Presidential election in Pennsylvania, Michigan,
Wisconsin, and Georgia. The brief argues that (1) the separation-of powers provision of the Electors Clause of Article Il,
Section 1is an important structural check on government that safeguards individual liberty; (2) voting by mail presents
real concerns forfraud and abuse that require statutory safeguards to protect against such fraud and abuse; and (3) the
abrogation of statutory safeguards against fraud in voting by mailby non-legislative actors violates theElectors Clause
and undermines public confidence in elections. For your reference, | have also attached Texas's Motion for Leave to File
Bill of Complaint and related documents.

' FL-AG-21-0220-A4-000012



With apologies for the short deadline, given the time-sensitivityofthis case, we are requesting joins by 1:00 p.m.
Central TOMORROW, 12/9. We are planning to file tomorrowafternoon.

Thanksa lot,

John Saver
This email message, including the attachments, is from the Missouri Attorney General's Office. It is for the sole use of
the intended recipient(s) and may contain confidential and privileged information, including that covered by § 32.057,
RSMo. Any unauthorized review, use, disclosure or distribution is prohibited. fyou are not the intended recipient,
please contact the sender by reply email and destroy all copies of the original message. Thank you.

2
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No. , Original
———
Fn the Supreme Court of the Hnited States

STATE OF TEXAS,
Plaintiff,

v.
COMMONWEALTH OF PENNSYLVANIA, STATE OF
GEORGIA, STATE OF MICHIGAN, AND STATE OF

WISCONSIN,
Defendants.

MOTION FOR LEAVE TO FILE BILL OF
COMPLAINT

Ken Paxton’
Attorney General of Texas,

Brent Webster
First Assistant Attorney
General of Texas

Lawrence Joseph
Special Counsel to the
Attorney General of Texas

Officeof the Attorney General
P.0. Box 12548 (MC 059)
Austin, TX 78711-2548

kenneth.paxton@oag.texas.gov
(512) 936-1414
* Counsel of Record

————— een

FLAG21-0220-A-000014
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No. , Original

In the Supreme Court of the Tnited States

STATE OF TEXAS,

Plaintiff,
v.

COMMONWEALTH OF PENNSYLVANIA, STATE OF
GEORGIA, STATE OF MICHIGAN, AND STATE OF

‘WISCONSIN,

Defendants.

MOTION FOR LEAVE TO FILE
BILL OF COMPLAINT

Pursuant to 28 U.S.C. § 1251(a) and this Court's
Rule 17, the Stateof Texas respectfully seeks leave to
file the accompanying Bill of Complaint against the
States of Georgia, Michigan, and Wisconsin and the
Commonwealth of Pennsylvania (collectively, the
“Defendant States") challenging their administration
of the 2020 presidential election.

As set forth in the accompanying brief and
complaint, the 2020 election suffered from significant
and unconstitutional irregularities in the Defendant
States:
+ Non-legislative actors’ purported amendments to

States’ duly enacted election laws, in violation of
the Electors Clause’s vesting State legislatures
with plenary authority regarding the
appointment of presidential electors.

FLAG21-0220-A.000016



* Intrastate differences in the treatment of voters,
with more favorable allotted to voters — whether
lawful or unlawful - in areas administered by
local government under Democrat control and
with populations with higher ratios of Democrat
voters than other areas of Defendant States.

«The appearance of voting irregularities in the
Defendant States that would be consistent with
the unconstitutional relaxation of ballot-integrity
protections in those States’ election laws.

All these flaws — even the violations of state election
law ~ violate one or more of the federal requirements
for elections (.e., equal protection, due process, and
the Electors Clause) and thus arise under federal law.
See Bush v Gore, 531 U.S. 98, 113 (2000) (‘significant
departure from the legislative scheme for appointing
Presidential electors presents a federal constitutional
question’) (Rehnquist, C.J. concurring). Plaintiff
State respectfully submits that the foregoing types of
electoral irregularities exceed the hanging-chad saga
of the 2000 election in their degree of departure from
both state and federal law. Moreover, these flaws
cumulatively preclude knowing who legitimately won
the 2020 election and threaten to cloud all future
elections.

Taken together, these flaws affect an outcome-
determinative numbers ofpopular votes in a group of
States that cast outcome-determinative numbers of
clectoral votes. This Court should grant leave to file
the complaint and, ultimately, enjoin the use of
unlawful election results without review and
ratification by the Defendant States’ legislatures and
remand to the Defendant States respective

FLAG-21-0220-4000017



legislatures to appoint Presidential Electors in a
manner consistent with the Electors Clause and
pursuant to 3 US.C. § 2.
December 7, 2020 Respectfully submitted,

Ken Paxton’
Attorney General of Texas,

Brent Webster
First Assistant Attorney
General of Texas

Lawrence Joseph
Special Counsel to the
Attorney General of Texas

Office of the Attorney General
P.0. Box 12548 (MC 059)
Austin, TX 78711-2548
kennethpaxton@oag.texas. gov
(512) 936-1414

* Counsel of Record

FL-AG-21:0220-A-000018



No.___, Original
-—
Fn the Supreme Court of the United States

STATE OF TEXAS,
Plaintiff,

v
COMMONWEALTH OF PENNSYLVANIA, STATE OF
STATE OF GEORGIA, STATE OF MICHIGAN, AND

STATE OF WISCONSIN,
Defendants

BILL OF COMPLAINT

Ken Paxton’
Attorney GeneralofTexas

Brent Webster
First Assistant Attorney
General ofTexas

Lawrence Joseph
Special Counsel to the
Attorney General of Texas

Office ofthe Attorney General
P.0. Box 12548 (MC 059)
Austin, TX 78711-2548
kenneth.paxton@oag.texas. gov
(512) 936-1414

* Counsel of Record
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1
“{TIhat form of government which is best contrived to
secure an impartial and exact execution of the law, is
the best of republics.”

—John Adams

BILLOFCOMPLAINT
Our Country stands at an important crossroads.

Either the Constitution matters and must be followed,
even when some officials consider it inconvenient or
outofdate, or it is simply a piece of parchment on
display at the National Archives. We ask the Court to
choose the former.

Lawful elections are at the heart of our
constitutional democracy. The public, and indeed the
candidates themselves, have a compelling interest in
ensuring that the selection of a President—any
President—is legitimate. If that trust is lost, the
American Experiment will founder. A dark cloud
hangs over the 2020 Presidential election.

Here is what we know. Using the COVID-19
pandemic as a justification, government officials in
the defendant states of Georgia, Michigan, and
Wisconsin, and the Commonwealth of Pennsylvania
(collectively, “Defendant States), usurped their
legislatures’ authority and unconstitutionally revised
their state's election statutes. They accomplished
these statutory revisions through executive fiat or
friendly lawsuits, thereby weakening ballot integrity.
Finally, these same government officials flooded the
Defendant States with millions of ballots to be sent
through the mails, or placed in drop boxes, with little

FL-AG-21:0220-4:000021



2
or no chain of custody! and, at the same time,
weakencd the strongest security measures protecting
the integrity of the vote—signature verification and
witness requirements.

Presently, evidence of material illegality in the
2020generalelections held in Defendant States grows
daily. And, to be sure, the two presidential candidates
who have garnered the most votes have an interest in
assuming the duties of the Office of President without
a taint of impropriety threatening the perceived
legitimacy of their election. However, 3 US.C. § 7
requires that presidential electors be appointed on
December 14, 2020. That deadline, however, should
not cement a potentially illegitimate election result in
the middle of this storm—a storm that is of the
Defendant States’ own making by virtue of their own
unconstitutional actions.

This Court is the only forum that can delay the
deadline for the appointment of presidential electors
under 3 U.S.C. §§ 5, 7. To safeguard public legitimacy
at this unprecedented moment and restore public
trust in the presidential election, this Court should
extend the December 14, 2020 deadline for Defendant
States’ certification of presidential electors to allow
these investigations to be completed. Should one of
the two leading candidates receive an absolute
majority of the presidential electors’ votes to be cast
on December 14, this would finalize the selection of
our President. The only date that is mandated under

1 Seehutpsiigeorginstarnews.com/2020/12/05/dckalb-
county-cannot-find-chain-of-custody-records-for-absentce-
ballots-deposited-in-drop-boses-t-has-not-been-dotermincd-f-
responsive-records-to-your-request-exist/

FLAG-21-0220-A-000022



3
the Constitution, however, is January 20, 2021. U.S.
Const. amend. XX

Against that background, the State of Texas
(Plaintiff State’) brings this action against
Defendant States based on the following allegations:

NATUREOFTHEACTION
1 Plaintiff State challenges Defendant

States’ administration of the 2020 election under the
Electors ClauseofArticle II, Section 1, Clause 2, and
the Fourteenth Amendmentof the U.S. Constitution.

2. This case presents a questionof law: Did
Defendant States violate the Electors Clause (or, in
the alternative, the Fourteenth Amendment) by
taking—or  allowing—non-legislative actions to
change the election rules that would govern the
appointmentofpresidential electors?

3. Those unconstitutional changes opened
the door to election irregularities in various forms.
Plaintiff State alleges that cach of the Defendant
States flagrantly violated constitutional rules
governing the appointmentof presidential electors. In
doing so, seeds of deep distrust have been sown across
the country. In the spirit of Marbury v. Madison, this
Court's attention is profoundly needed to declare what
the law is and to restore public trust in this election.

4. As Justice Gorsuch observed recently,
“Government is not free to disregard the
[Constitution] in times of crisis. ... Yet recently,
during the COVID pandemic, certain States seem to
have ignored these long-settled principles.” Roman
Catholic Dioceseof Brooklyn, New Yori v. Cuomo, 592
U.S. __ (2020) (Gorsuch, J., concurring). This case is
no different.
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5. Each of Defendant States acted in a

common pattern. State officials, sometimes through
pending litigation (e.g. settling “friendly” suits) and
sometimes unilaterally by executive fiat, announced
new rules for the conduct of the 2020 election that
were inconsistent with existing state statutes defining
what constitutes a lawful vote.

6. Defendant States also failed to segregate
ballots in a manner that would permit accurate
analysis to determine which ballots were cast in
conformity with the legislatively set rules and which
were not. This is especially trueof the mail-in ballots
in these States. By waiving, lowering, and otherwise
failing to follow the state statutory requirements for
signature validation and other processes for ballot
security, the entire body of such ballots is now
constitutionally suspect and may not be legitimately
used to determine allocation of the Defendant States’
presidential electors.

7. The rampant lawlessness arising out of
Defendant States’ unconstitutional acts is described
in a number of currently pending lawsuits in
Defendant States or in public view including:
«Dozens of witnesses testifying under oath about:

the physical blocking and kicking out of
Republican poll challengers; thousands of the
same ballots run multiple times through
tabulators; mysterious late night dumps of
thousands of ballots at tabulation centers;
illegally backdating thousands of ballots;
signature verification procedures ignored; more
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than 173,000 ballots in the Wayne County, MI
center that cannot be tied to a registered voters:

«Videos of: poll workers erupting in cheers as poll
challengers are removed from vote counting
centers; poll watchers being blocked from entering
vote counting centers—despite even having a
court order to enter; suitcases full of ballots being
pulled out from underneath tables after poll
watchers were told to leave.

© Facts for which no independently verified
reasonable explanation yet exists: On October 1,
2020, in Pennsylvania a laptop and several USB
drives, used to program Pennsylvania's Dominion
voting machines, were mysteriously stolen from a
warehouse in Philadelphia. The laptop and the
USB drives were the only items taken, and
potentially could be used to alter vote tallies; In
Michigan, which also employed the same
Dominion voting system, on November 4, 2020,
Michigan election officials have admitted that a
purported “glitch” caused 6,000 votes for
President Trump to be wrongly switched to
Democrat Candidate Biden. A flash drive
containing tens of thousands of votes was left
unattended in the Milwaukee tabulations center
in the carly morning hours of Nov. 4, 2020,
without anyone aware it was not in a proper chain
of custody.

© All exhibits cited in this Complaint are in the Appendix to
the Plaintiff State's forthcoming motion to expedite (App. 1a-
15147). See Complaint. (Doc. No. 1). Donald J. Trump for
President, Inc. v. Benson, 1:20-cv-1083 (W.D. Mich. Nov. 11.
2020) at 4 26:55 & Doc. Nos. 1.2, 1-4,
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8. Nor was this Court immune from the

blatant disregard for the rule of law. Pennsylvania
itself played fast and loose with its promise to this
Court. Ina classic bait and switch, Pennsylvania used
guidance from its Secretary of State to argue that this
Court should not expedite review because the State
would segregate potentially unlawful ballots. A court
oflaw would reasonably rely on such a representation.
Remarkably, before the ink was dry on the Court's 4-
4 decision, Pennsylvania changed that guidance,
breaking the State's promise to this Court. Compare
RepublicanPartyofPa. v. Boockvar, No. 20-542, 2020
U.S. LEXIS 5188, at “5-6 (Oct. 28, 2020) (‘we have
been informed by the Pennsylvania Attorney General
that the Secretary of the Commonwealth issued
guidance today directing county boards of elections to
segregate [late-arriving] ballots”) (Alito, J.,
concurring) with Republican Party v. Boockuar, No.
20A84, 2020 U.S. LEXIS 5345, at *1 (Nov. 6, 2020)
(‘this Cowrt was not informed that the guidance
issued on October 28, which had an important bearing
on the question whether to order special treatment of
the ballots in question, had been modified) (Alito, J.,
Circuit Justice).

9. Expert analysis using a commonly
accepted statistical test further raises serious
questions as to the integrityofthis election.

10. The probability of former Vice President
Biden winning the popular vote in the four Defendant
States—Georgia, Michigan, Pennsylvania, and
Wisconsin—independently given President Trump's
carly lead in those States as of3a.m. on November 4,
2020, is less than one in a quadrillion, or 1 in
1,000,000,000,000,000. For former Vice President
Biden to win these four States collectively, the odds of
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that event happening decrease to less than one in a
quadrillion to the fourth power (ie, 1 in
1,000,000,000,000,0009. See Decl. of Charles J.
Cicchetti, Ph.D. (“Cicchetti Decl.”) at 9 14-21, 30-31.
See App. 4a-Ta, 9a.

11. The same less than one in a quadrillion
statistical improbability of Mr. Biden winning the
popular vote in the four Defendant States—Georgia,
Michigan, Pennsylvania, and Wisconsin—
independently exists when Mr. Biden's performance
in cach of those Defendant States is compared to
former Secretary of State Hilary Clinton's
performance in the 2016 general election and
President Trump's performance in the 2016 and 2020
general elections. Again, the statistical improbability
of Mr. Biden winning the popular vote in these four
States collectively is 1 in 1,000,000.000,000,000%. Id.
10-13, 17-21, 30-31

12. Putsimply, there is substantial reason to
doubt the voting results in the Defendant States.

13. By purporting to waive or otherwise
modify the existing state law in a manner that was
wholly ultra vires and not adopted by cach state's
legislature, Defendant States violated not only the
Electors Clause, U.S. CONST. art. II, § 1, cl. 2, but also
the Elections Clause, id. art. I, § 4 (to the extent that
the Article I Elections Clause textually applies to the
Article II processofselecting presidential electors).

14. Plaintiff States and their voters are
entitled to a presidential election in which the votes
from cach of the states are counted onlyif the ballots
are cast and counted in a manner that complies with
the pre-existing laws of cach state. See Anderson v.
Celebresze, 460 US. 780, 795 (1983) (‘for the
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President and the Vice President of the United States
are the only elected officials who represent all the
voters in the Nation.”). Voters who cast lawful ballots
cannot have their votes diminished by states that
administered their 2020 presidential elections in a
manner where it is impossible to distinguish a lawful
ballot from an unlawful ballot.

15. The number of absentee and mail-in
ballots that have been handled unconstitutionally in
Defendant States greatly exceeds the difference
between the vote totals of the two candidates for
President of the United States in cach Defendant
State.

16. In addition to injunctive relief for this
election, PlaintiffState secks declaratoryrelief for all
presidential elections in the future. This problem is
clearly capableofrepetition yet evading review. The
integrity of our constitutional democracy requires
that states conduct presidential ~clections in
accordance with the rule of law and federal
constitutional guarantecs.

JURISDICTION AND VENUE
17. This Court has original and exclusive

jurisdiction over this action because it is a
“controversly] between two or more States” under
Article I11, § 2, cl. 2 of the U.S. Constitution and 28
US.C.§ 1251(a) (2018).

18. In a presidential election, “the impact of
the votes cast in each State is affected by the votes
cast for the various candidates in other States.”
Anderson, 460 U.S. at 795. The constitutional failures
of Defendant States injure Plaintiff States because
“the right of suffrage can be denied by a debasement
or dilution of the weight of a citizen's vote just as
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effectively as by wholly prohibiting the free exercise of
the franchise.” Bush v. Gore, 531 U.S. 98, 105 (2000)
(quoting Reynolds v. Sims, 377 U. S. 533, 555 (1964))
(Bush I. Tn other words, Plaintiff State is acting to
protect the interests of its respective citizens in the
fair and constitutional conduct of elections used to
appoint presidential electors.

19. This Court's Article III decisions indicate
that only a state can bring certain claims. Lance v.
Coffman, 549 U.S. 437, 442 (2007) (distinguishing
citizen plaintiffs from citizen relators who sued in the
nameof a state); cf. Massachusetts v. EPA, 549 U.S.
497, 520 (2007) (courts owe states “special solicitude
in standing analysis”). Moreover, redressability likely
would undermine a suit against a single state officer
or State because no one State's electoral votes will
‘make a difference in the election outcome. This action
against multiple State defendants is the only
adequate remedy for Plaintiff States, and this Court
is the only court that can accommodate such a suit.

20. Individual state courts do not—and
under the circumstance of contested elections in
multiple states, cannot—offer an adequate remedy to
resolve election disputes within the timeframe set by
the Constitution to resolve such disputes and to
appoint a President via the electoral college. No
court—other than this Court—can redress
constitutional injuries spanning multiple States with
the sufficient numberofstates joined as defendants or
respondents to make a difference in the Electoral
College.

21. This Court is the sole forum in which to
exercise the jurisdictional basis for this action.
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PARTIES

22. Plaintiff is the Stateof Texas, which is a
sovereign State of the United States.

23. Defendants are the Commonwealth of
Pennsylvania and the States of Georgia, Michigan,
and Wisconsin, which are sovereign States of the
United States.

LEGALBACKGROUND
24. Under the Supremacy Clause, the “Con-

stitution, and the laws of the United States which
shall be made in pursuance thereof ... shall be the
supreme law of the land.” U.S. CONST. Art. VI, cl. 2.

25. “The individual citizen has no federal
constitutional right to vote for electors for the
President of the United States unless and until the
state legislature chooses a statewide election as the
means to implement its power to appoint members of
the electoral college.” Bush I, 531 U.S. at 104 (citing
USS. Const. art. IL, § 1).

26. State legislatures have plenary power to
set the process for appointing presidential electors:
“Each State shall appoint, in such Manner as the
Legislaturethereofmay direct, a Numberof Electors.”
U.S. CONST. ant. IL, §1, cl. 2; see also Bush II, 531 US.
at 104 (‘{Tlhe state legislature's power to select the
manner for appointing electors is plenary.” emphasis
added).

27. At the timeof the Founding, most States
did not appoint electors through popular statewide
elections. In the first presidential election, six of the
ten States that appointed electors did so by direct
legislative appointment. McPherson v. Blacker, 146
US. 1, 29-30 (1892).
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28. In the second presidential clection, nine

of the fifteen States that appointed electors did so by
direct legislative appointment. Id. at 30.

29. In the third presidential election, nine of
sixteen States that appointed electors did so by direct
legislative appointment. Id. at 31. This practice
persisted in lesser degrees through the Election of
1860. Id. at 32.

30. Though “(history has now favored the
voter,” Bush I1, 531 U.S. at 104, “there is no doubt of
the right of the legislature to resume the power fof
appointing presidential electors] at any time, for it can
neither be taken away nor abdicated.” McPherson, 146
US. at 35 (emphasis added); of. 3 USC. § 2
(‘Whenever any State has held an election for the
purposeof choosing electors, and has failed to make a
choice on the day prescribed by law, the electors may
be appointed on a subsequent day in such a manner
as the legislature of such State may direct.”).

31. Given the State legislatures’
constitutional primacy in selecting presidential
electors, the ability to set rules governing the casting
of ballots and counting of votes cannot be usurped by
other branchesof state government.

32. The Framers of the Constitution decided
to select the President through the Electoral College
“to afford as little opportunity as possible to tumult
and disorder” and to place “every practicable obstacle
[to] cabal, intrigue, and corruption,” including “foreign
powers” that might try to insinuate themselves into
our elections. THE FEDERALIST No. 68, at 410-11 (C.
Rossiter, ed. 1961) (Madison, J.).

33. Defendant States’ applicable laws are set
out under the facts for each Defendant State.
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FACTS
34. The use of absentee and mail-in ballots

skyrocketed in 2020, not only as a public-health
response to the COVID-19 pandemic but also at the
urging of mail-in voting's proponents, and most
especially exceutive branch officials in Defendant
States. According to the Pew Research Center, in the
2020 general election, a record number of votes—
about 65 million—were cast via mail compared to 33.5
million mail-in ballots cast in the 2016 general
election—an increase of more than 94 percent.

35. In the wake of the contested 2000
election, the bipartisan Jimmy Cartor-James Baker
commission identified absentee ballots as “the largest
source of potential voter fraud.” BUILDING
CONFIDENCE IN U.S. ELECTIONS: REPORT OF THE
COMMISSION ON FEDERAL ELECTION REFORM, at 46
(Sept. 2005).

86. Concern over the use of mail-in ballots is
not novel to the modern era, Dustin Waters, Mail-in.
Ballots Were Part of a Plot to Deny Lincoln Reelection
in 1864, WASH. POST (Aug. 22, 2020), but it remains a
current. concern. Crawford v. Marion Cty. Election.
Bd., 553 U.S. 181, 194-96 & n.11 (2008); see also Texas
Office of the Attorney General, AG Paxton Announces
Joint Prosecution of Gregg County Organized Election
Fraud in Mail-In Balloting Scheme (Sept. 24, 2020);
Harriet Alexander & Ariel Zilber, Minneapolis police
opens investigation into reports that Ithan Omar's
supporters illegally harvested Democrat ballots in.
‘Minnesota, DAILY MAIL, Sept. 28, 2020.

© httpswashingtonpostcom history 2020/08/22/mail-
incotingcivilavar-lection-conspiracy-lincoln/
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37. Absentee and mail-in voting are the

primary opportunities for unlawful ballots to be cast.
As a resultofexpanded absentee and mail-in voting
in Defendant States, combined with Defendant States’
unconstitutional modificationof statutory protections
designed to ensure ballot integrity, Defendant States
created a massive opportunity for fraud. In addition,
the Defendant States have made it difficult or
impossible to separate the constitutionally tainted
mail-in ballots from all mail-in ballots.

38. Rather than augment safeguards
against illegal voting in anticipation of the millions of
additional mail-in ballots flooding their States,
Defendant States all materially weakened, or did
away with, security measures, such as witness or
signature verification procedures, required by their
respective legislatures. Their legislatures established
those commonsense safeguards to prevent—or at least
reduce—fraudulent mail-in ballots.

39. Significantly, in Defendant States,
Democrat voters voted by mail at two to three times
the rate of Republicans. Former Vice President Biden
thus greatly benefited from this unconstitutional
usurpation of legislative authority, and the
weakening of legislative mandated ballot. security
measures.

40. The outcomeof the Electoral College vote
is directly affected by the constitutional violations
committed by Defendant States. Plaintiff State
complied with the Constitution in the process of
appointing presidential electors for President Trump.
Defendant States violated the Constitution in the
process of appointing presidential electors by
unlawfully abrogating state election laws designed to
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protect the integrity of the ballots and the electoral
process, and those violations proximately caused the
appointment of presidential electors for former Vice
President Biden. Plaintiff State will therefore be
injured if Defendant States’ unlawfully certify these

presidential electors.
Commonwealth of Pennsylvania

41. Pennsylvania has 20 clectoral votes,
with a statewide vote tally currently estimated at
8,363,951 for President Trump and 3,445,548 for
former Vice President Biden, a marginof81,597 votes.

42. The number of votes affected by the
various constitutional violations exceeds the margin
of votes separating the candidates.

43. Pennsylvania's Secretary of State, Kathy
Boockvar, without legislative approval, unilaterally
abrogated several Pennsylvania statutes requiring
signature verification for absentee or mail-in ballots.
Pennsylvania's legislature has not ratified these
changes, and the legislation did not include a
severability clause.

44. On August 7, 2020, the League ofWomen
Voters of Pennsylvania and others filed a complaint
against Secretary Boockvar and other local election
officials, seeking “a declaratory judgment that
Pennsylvania existing signature verification
procedures for mail-in voting” were unlawful for a
number of reasons. League of Women Voters of
Pennsylvania v. Boockvar, No. 2:20-cv-03850-PBT,
(ED. Pa. Aug. 7, 2020).

45. The Pennsylvania Department of State
quickly settled with the plaintiffs, issuing revised
guidance on September 11, 2020, stating in relevant
part: “The Pennsylvania Election Code docs not
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authorize the county board of elections to set aside
returned absentee or mail-in ballots based solely on
signature analysis by the county board of elections.”

46. This guidance is contrary to
Pennsylvania law. First, Pennsylvania Election Code
mandates that, for non-disabled and non-military
voters, all applications for an absentee or mail-in
ballot “shall be signed by the applicant.” 25 PA. STAT.
§§ 3146.20) & 3150.12(). Second, Pennsylvania's
voter signature verification requirements are
expressly set forth at 25 PA. STAT. 350(a.3)(1)-(2) and
§3146.8()E)-(D).

47. The Pennsylvania Departmentof State's
guidance unconstitutionally did away with
Pennsylvania's statutory signature verification
requirements. Approximately 70 percent of the
requests for absentee ballots were from Democrats
and 25 percent from Republicans. Thus, this
unconstitutional abrogation of state clection law
greatly inured to former Vice President Biden's
benefit.

48. In addition, in 2019, Pennsylvania's
legislature enacted bipartisan clection reforms, 2019
Pa. Legis. Serv. Act 2019-77, that set inter alia a
deadline of 8:00 p.m. on election day for a county
board of elections to receive a mail-in ballot. 25 PA.
STAT. §§ 3146.66), 3150.16(c). Acting under a
generally worded clause that “Elections shall be free
and equal,” PA. CONST. art. 1, § 5, cl. 1, a 4-3 majority
of Pennsylvania's Supreme Court in Pa. Democratic
Party v. Boockuar, 238 A.3d 345 (Pa. 2020), extended
that deadline to three days after Election Day and
adopted a presumption that even non-postmarked
ballots were presumptively timely.
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49. Pennsylvania's election law also requires

that poll-watchers be granted access to the opening,
counting, and recordingof absentee ballots: “Watchers
shall be permitted to be present when the envelopes.
containing official absentee ballots and mail-in ballots
are opened and when such ballots are counted and
recorded.” 25 PA. STAT. § 3146.8(b). Local clection
officials in Philadelphia and Allegheny Counties
decided not to follow 25 PA. STAT. § 3146.8(b) for the
opening, counting, and recording of absentee and
mail-in ballots.

50. Prior to the election, Secretary Boockvar
sent an email to local election officials urging them to
provide opportunities for various persons—including
political parties—to contact voters to “cure” defective
mail-in ballots. This process clearly violated several
provisions of the state election code
«Section 3146.8(a) requires: “The county boards of

election, upon receiptofofficial absentee ballots in
sealed official absentee ballot envelopes as
provided under this article and mail-in ballots as
in sealed official mail-in ballot envelopes as
provided under Article XITI-D,1 shall safely kecp
the ballots in sealed or locked containers until
they are to be canvassed by the county board of
elections.”
Section 3146.8(&)(1)Gi) provides that mail-in
ballots shall be canvassed(ifthey are received by
cight o'clock p.m. on election day) in the manner
prescribed by this subscetion.

«Section 3146.8(g)(1.1) provides that the first look
at the ballots shall be “no carlier than seven
olclock a.m. on election day.” And the hour for this
“pre-canvas” must be publicly announced at least
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48 hours in advance. Then the votes ave counted
on election day.

51. By removing the ballots for examination
prior to seven o'clock a.m. on election day, Secretary
Boockvar created a system whereby local officials
could review ballots without the proper
announcements, observation, and security. This
entire scheme, which was only followed in Democrat
majority counties, was blatantly illegal in that it
permitted the illegal removal of ballots from their
locked containers prematurely.

52. Statewide election officials and local
election officials in Philadelphia and Allegheny
Counties, aware of the historical Democrat advantage
in those counties, violated Pennsylvania's election
code and adopted the differential standards favoring
voters in Philadelphia and Allegheny Counties with
the intent to favor former Vice President Biden. See
Verified Complaint (Doc. No. 1), Donald J. Trump for
President, Inc. v. Boockuar, 4:20-cv-02078-MWB (M.D.
Pa. Nov. 18, 2020) at 9 3-6, 9, 11, 100-143.

53. Absentee and mailin ballots in
Pennsylvania were thus evaluated under an illegal
standard regarding signature verification. It is now
impossible to determine which ballots were properly
cast and which ballots were not.

54. ‘The changed process allowing the curing
of absentee and mail-in ballots in Allegheny and
Philadelphia counties is a separate basis resulting in
an unknown number of ballots being treated in an
unconstitutional manner inconsistent with
Pennsylvania statute. Id.

55. In addition, a great number of ballots
were received after the statutory deadline and yet
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were counted by virtue of the fact that Pennsylvania
did not segregate all ballots received after 8:00 pm on
November 3, 2020. Boockvar's claim that only about
10,000 ballots were received after this deadline has no
way of being proven since Pennsylvania broke its
promise to the Court to segregate ballots and co-
mingled perhaps tens, or even hundredsof thousands,
of illegal late ballots.

56. On December 4, 2020, fifteen members of
the Pennsylvania House of Representatives led by
Rep. Francis X. Ryan issued a report to Congressman
Scott Perry (the “Ryan Report,” App. 139a-144a)
stating that “(t]he general election of 2020 in
Pennsylvania was fraught with inconsistencies,
documented irregularities and improprictics.
associated with mail-in balloting, pre-canvassing, and
canvassing that the reliability of the mail-in votes in
the Commonwealth of Pennsylvania is impossible to
rely upon.”

57. The Ryan Report's findings are startling,
including:

+ Ballots with NO MAILED date. That total is
9.005.

+ Ballots Retumed on or BEFORE the Mailed
Date. That total is 58.221.

+ Ballots Retumed one day after Mailed Date.
That total is 51.200.

1d. 143a.
58. These nonsensical numbers alone total

118,426 ballots and exceed Mr. Biden's margin of
81660 votes over President Trump. But these
discrepancies pale in comparison to the discrepancies
in Pennsylvania's reported data concerning the
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number of mail-in ballots distributed to the
populace—now with no longer subject to legislated
mandated signature verification requirements.

59. The Ryan Report also states as follows:
[ln a data file received on November 4, 2020, the
Commonwealth's PA Open Data sites reported over
3.1 million mail in ballots sent out. The CSV file
from the state on November 4 depicts 3.1 million
mail in ballots sent out but on November 2. the
information was provided that only 2.7 million
ballots had been sent out. This discrepancy of
approximately 400,000 ballotsfrom November 2 fo
November 4 has not been explained.

1d. at 143a-44a. (Emphasis added).
60. These stunning figures illustrate the

out-of-control mature of Pennsylvania's mail-in
balloting scheme. Democrats submitted mail-in
ballots at more than two times the rate of
Republicans. This number of constitutionally tainted
ballots far exceeds the approximately 81,660 votes
separating the candidates.

61. This blatant disregard of statutory law
renders all mail-in ballots constitutionally tainted
and cannot form the basis for appointing or certifying
Pennsylvania's presidential electors to the Electoral
College

62. According to the US. Election
Assistance Commission's report to Congress Election
Administration and Voting Survey: 2016
Comprehensive Report, in 2016 Pennsylvania received
266,208 mail-in ballots; 2,534 of them were rejected
(95%). Id. at p. 24. However, in 2020, Pennsylvania
received more than 10 times the number of mail-in
ballots compared to 2016. As explained supra, this

FLAG-21-0220-A-000038



2
much larger volume of mail-in ballots was treated in
an unconstitutionally modified manner that included:
(1) doing away with the Pennsylvania's signature
verification requirements; (2) extending that deadline
to three days after Election Day and adopting a
presumption that even non-postmarked ballots were
presumptively timely; and (3) blocking poll watchers
in Philadelphia and Allegheny Counties in violation of
State law.

63. These non-legislative modifications to
Pennsylvania's election rules appear to have
generated an outcome-determinative number of
unlawful ballots that were cast in Pennsylvania.
Regardless of the number of such ballots, the non-
legislative changes to the election rules violated the
Electors Clause.
State of Georgia

64. Georgia has 16 electoral votes, with a
statewide vote tally currently estimated at 2,458,121
for President Trump and 2,472,098 for former Vice
President Biden, a margin of approximately 12.670
votes.

65. The number of votes affected by the
various constitutional violations exceeds the margin
of votes dividing the candidates.

66. Georgia's Secretary of State, Brad
Raffensperger, without legislative approval,
unilaterally abrogated Georgia's statute governing
the signature verification process for absentee ballots.

67. 0.CGA. § 21-2:386(a)(2) prohibits the
opening of absentee ballots until after the polls open
on Election Day: In April 2020, however, the State
Election Board adopted SecretaryofState Rule 183-1.
14-09-15, Processing Ballots Prior to Election Day.
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That rule purports to authorize county election
officials to begin processing absentee ballots up to
three weeks before Election Day.

68. Georgia law authorizes and requires a
single registrar or clerk—after reviewing the outer
envelope—to reject an absentee ballot if the voter
failed to sign the required oath or to provide the
required information, the signature appears invalid,
or the required information does not conform with the
information on file, or if the voter is otherwise found
ineligible to vote. 0.C.G.A. § 21-2-386(3)(1)(B)-(C).

69. Georgia law provides absentee voters the
chance to “cure a failure to sign the oath, an invalid
signature, or missing information” on a ballots outer
envelope by the deadline for verifying provisional
ballots i.c., three days after the election). 0.C.G.A. §§
21-2-386(@)(1)(C), 21-2-419(c)(2). To facilitate cures,
Georgia law requires the relevant election official to
notify the voter in writing: “The board of registrars or
absentee ballot clerk shall promptly notify the elector
of such rejection, a copy of which notification shall be
retained in the files of the board of registrars or
absentee ballot clerk for at least two years.” 0.C.G.A.
§21-2-386()(1)(B).

70. On March 6, 2020, in Democratic Party
of Georgia v. Raffensperger, No. 1:19-cv-5028-WMR
(N.D. Ga), Georgia's Secretary of State entered a
Compromise Settlement Agreement and Release with
the Democratic Party of Georgia (the Settlement”) to
materially change the statutory requirements for
reviewing signatures on absentee ballot envelopes to
confirm the voter's identity by making it far more
difficult to challenge defective signatures beyond the
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express mandatory procedures set forth at Ga. CODE §
212-386)(1)(B).

71. Among other things, before a ballot could
be rejected, the Settlement required a registrar who
found a defective signature to now seck a review by
two other registrars, and only if a majority of the
registrars agreed that the signature was defective
could the ballot be rejected but not before all three
registrars’ names were written on the ballot envelope
along with the reason for the rejection. These
cumbersome procedures are in direct conflict with
Georgia's statutory requirements, as is the
Settlement's requirement that notice be provided by
telephone (i... not in writing)if a telephone number
is available. Finally, the Settlement purports to
require State election officials to consider issuing
guidance and training materials drafted by an expert
retained by the Democratic Party of Georgia.

72. Georgia's legislature has not ratified
these material changes to statutory law mandated by
the Compromise Settloment Agreement and Release,
including altered signature verification requirements
and early opening of ballots. The relevant legislation
that was violated by Compromise Settlement
Agreement and Release did not include a severability
clause.

73. This unconstitutional change in Georgia
law materially benefitted former Vice President
Biden. According to the Georgia Secretary of State's
office, former Vice President Biden had almost double
the number of absentee votes (65.32%) as President
Trump (34.68%). See Cicchetti Decl. at § 25, App. Ta-
8a.
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74. The effect of this unconstitutional

change in Georgia election law, which made it more
likely that ballots without matching signatures would
be counted, had a material impact on the outcome of
the election.

75. Specifically, there were 1,305,659
absentee mail-in ballots submitted in Georgia in 2020.
There were 4,786 absentee ballots rejected in 2020.
This is a rejection rateof .37%. In contrast, in 2016,
the 2016 rejection rate was 6.42% with 13,677
absentee mail-in ballots being rejected out of 213,033
submitted, which more than seventeen times greater
than in 2020. See Cicchetti Decl. at § 24, App. 7a.

76. Ifthe rejection rate of mailed-in absentee
ballots remained the same in 2020 as it was in 2016,
there would be 83,517 less tabulated ballots in 2020.
The statewide split of absentee ballots was 34.68% for
Trump and 65.2% for Biden. Rejecting at the higher
2016 rate with the 2020 split between Trump and
Biden would decrease Trump votes by 28,965 and
Biden votes by 54,552, which would be a net gain for
Trump of 25,387 votes. This would be more than
needed to overcome the Biden advantage of 12,670
votes, and Trump would win by 12,917 votes. Id.
Regardless of the number of ballots affected, however,
the non-legislative changes to the election rules
violated the Electors Clause.
State of Michigan

77. Michigan has 16 electoral votes, with a
statewide vote tally currently estimated at 2,650,695
for President Trump and 2,796,702 for former Vice
President Biden, a margin of 146,007 votes. In Wayne
County, Mr. Biden's margin (322.925 votes)
significantly exceeds his statewide lead.
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78. The number of votes affected by the

various constitutional violations exceeds the margin
of votes dividing the candidates.

79. Michigan's Seeretary of State, Jocelyn
Benson, without legislative approval, unilaterally
abrogated Michigan election statutes related to
absentee ballot applications and signature
verification. Michigan's legislature has not ratified
these changes, and its election laws do not include a
severability clause.

80. As amended in 2018, the Michigan
Constitution provides all registered voters the right to
request and vote by an absentee ballot without giving
a reason. MICH. CONST. art. 2. § 4.

81. On May 19, 2020, however, Secretary
Benson announced that her office would send
unsolicited absentee-voter ballot applications by mail
to all 7.7 million registered Michigan voters prior to
the primary and general elections. Although her office
repeatedly encouraged voters to vote absentee
because of the COVID-19 pandemic, it did not ensure
that Michigan's election systems and procedures were
adequate to ensure the accuracy and legality of the
historic flood of mail-in votes. In fact, it did the
opposite and did away with protections designed to
deter voter fraud.

82. Secretary Benson's flooding of Michigan
with millions of absentee ballot applications prior to
the 2020 generalelection violated M.C.L. § 168.759(3).
That statute limits the procedures for requesting an
absentee ballot to three specified ways:

An application for an absent voer ballot under this
section may be made in any of the following ways
(a) By a writen request signed by the voter.
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(6) On an absent voter ballot application form
provided for that purpose by the clerk of the city or
township.
() Ona federal postcard application.

M.C.L. § 168.759(3) (emphasis added)
83. The Michigan Legislature thus declined

to include the Secretary of State as a means for
distributing absentee ballot applications. Id. §
168.759(3)(b). Under the statute's plain language, the
Legislature explicitly gave only local clerks the power
to distribute absentee voter ballot applications. Id.

84. Because the Legislature declined to
explicitly include the Secretary of State as a vehicle
for distributing absentee ballots applications,
Secretary Benson lacked authority to distribute even
a single absentee voter ballot application—much less
the millions of absentee ballot applications Secretary
Benson chose to flood across Michigan.

85. Secretary Benson also violated Michigan
law when she launched a program in June 2020
allowing absentee ballots to be requested online,
without signature verification as expressly required
under Michigan law. The Michigan Legislature did
not approve or authorize Secretary Benson's
unilateral actions.

86. MCL 168.759(4) states in relevant part:
“An applicant for an absent voter ballot shall sign the
application. Subject to section 761(2), a clerk or
assistant clerk shall not deliver an absent voter ballot
to an applicant who does not sign the application.”

87. Further, MCL § 168.761(2) states in
relevant part: “The qualified voter file must be used to
determine the genuineness of a signature on an
application for an absent voter ballot”, and if “the
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signatures do not agree sufficiently or [if] the
signature is missing” the ballot must be rejected.

88. In 2016 only 587.618 Michigan voters
requested absentee ballots. In stark contrast, in 2020,
3.2 million votes were cast by absentee ballot, about
57% of total votes cast — and more than five times the
number of ballots even requested in 2016.

89. Secretary Benson's unconstitutional
modifications of Michigan's election rules resulted in
the distribution of millions of absentee ballot
applications without verifying voter signatures as
required by MCL §§ 168.759(4) and 168.761(2). This
means that millions of absentee ballots were
disseminated in violation of Michigan's statutory
signature-verification requirements. Democrats in
Michigan voted by mail at a ratio of approximately
two to one compared to Republican voters. Thus,
former Vice President Biden materially benefited
from these unconstitutional changes to Michigan's
clection la.

90. Michigan also requires that poll
watchers and inspectors have access to vote counting
and canvassing. M.C.L. §§ 168.674-.675.

91. Local election officials in Wayne County
made a conscious and express policy decision not to
follow M.CL. §§ 168.674-675 for the opening,
counting, and recording of absentee ballots.

92. Michigan also has strict signature
verification requirements for absentee ballots,
including that the Elections Department place a
written statement or stamp on each ballot envelope
where the voter signature is placed, indicating that
the voter signature was in fact checked and verified
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with the signature on file with the State. See MCL §
168.7652(6).

93. However, Wayne County made the policy
decision to ignore Michigan's statutory signature-
verification requirements for absentee ballots. Former
Vice President Biden received approximately 587,074,
or 68%, of the votes cast there compared to President
‘Trump's receiving approximate 264,149, or 30.59%, of
the total vote. Thus, Mr. Biden materially benefited
from these unconstitutional changes to Michigan's
election law.

94. Numerous poll challengers and an
Election Department employee whistleblower have
testified that the signature verification requirement
was ignored in Wayne County in a case currently
pending in the Michigan Supreme Court.: For
example, Jesse Jacob, a decades-long City of Detroit
employee assigned to work in the Elections Department for
the 2020 election testified that:

Absentee ballots that were received in the mail would
have the voter's signature on the envelope. While |
was at the TCF Center, | was instructed not to look at
any of the signatures on the absentee ballots, and |
was instructed not to compare the signature on the
absentee ballot with the signature on file.

* Johnson v. Benson, Petition for Extraordinary Writs &
DeclaratoryRelief filed Nov. 26, 2020 (Mich. Sup. Ct) at 4 71,
138-39, App. 250-51a.

© 1d., Affidavit of Jessy Jacob, Appendix 14 at $15, attached at
App. 312-360.
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95. The TCF was the only facility within

Wayne County authorized to count ballots for the City
ofDetroit.

96. These non-legislative modifications to
Michigan's election statutes resulted in a number of
constitutionally tainted votes that far exceeds the
margin of voters separating the candidates in
Michigan.

97. Additional public information confirms
the material adverse impact on the integrity of the
vote in Wayne County caused by these
unconstitutional changes to Michigan's election law.
For example, the Wayne County Statement of Votes
Report lists 174,384 absentee ballots out of 566,694
absentee ballots tabulated (about 30.8%) as counted
without a registration number for precincts in the
City of Detroit. See Cicchetti Decl. at § 27, App. 8a.
The number of votes not tied to a registered voter by
itselfexceeds Vice President Biden's marginofmargin
of 146,007 votes by more than 28,377 votes.

98. The extra ballots cast most likely
resulted from the phenomenon of Wayne County
election workers running the same ballots through a
tabulator multiple times, with Republican poll
watchers obstructed or denied access, and election
officials ignoring poll watchers’ challenges. as
documented by numerous declarations. App. 25a-51a.

99. In addition, a member of the Wayne
County Board of Canvassers (‘Canvassers Board"),
William Hartman, determined that 71% of Detroit's
Absent Voter Counting Boards (‘AVCBs") were
unbalanced—i.., the number of people who checked
in did not match the number of ballots cast—without
explanation. Id. at § 29.
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100. On November 17, 2020, the Canvassers

Board deadlocked 2-2 over whether to certify the
results of the presidential election based on numerous
reports of fraud and unanswered material
discrepancies in the county-wide election results. A
few hours later, the Republican Board members
reversed their decision and voted to certify the results
after severe harassment, including threatsof violence.

101. The following day, the two Republican
members of the Board rescinded their votes to certify
the vote and signed affidavits alleging they were
bullied and misled into approving election results and
do not believe the votes should be certified until
serious irregularities in Detroit votes are resolved. See
Cicchetti Decl. at § 29, App. 8a.

102. Regardless of the number of votes that
were affected by the unconstitutional modification of
Michigan's election rules, the non-legislative changes
to the election rules violated the Electors Clause.
State ofWisconsin

103. Wisconsin has 10 electoral votes, with a
statewide vote tally currently estimated at 1,610,151
for President Trump and 1,630,716 for former Vice
President Biden (i.e., a margin of 20,565 votes). In two
counties, Milwaukee and Dane, Mr. Biden's margin
(364,298 votes) significantly exceeds his statewide
lead.

104. In the 2016 general clection some
146,982 mail-in ballots were returned in Wisconsin
out of more than 3 million votes casts In stark
contrast, 1.275.019 mailin ballots, nearly a 900

© Source: US. Elections Project. available at:
hitpww lectprojectorglearly. 2016
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percent increase over 2016, were returned in the
November 3, 2020 election.

105. Wisconsin statutes guard against fraud
in absentee ballots: “[V]oting by absentee ballot is a
privilege exercised wholly outside the traditional
safeguards of the polling place. The legislature finds
that the privilege of voting by absentee ballot must be
carefully regulated to prevent the potential for fraud
or abuse[.]” WISC. STAT. § 6.84(1).

106. In direct contravention of Wisconsin la,
leading up to the 2020 general election, the Wisconsin
Elections Commission ("WEC") and other local
officials unconstitutionally modified Wisconsin
election laws—each time taking steps that weakened,
or did away with, established security procedures put
in place by the Wisconsin legislature to ensure
absentee ballot integrity.

107. For example, the WEC undertook a
campaign to position hundreds of drop boxes to collect
absentee ballots—including the use ofunmanned drop
boxes.*

108. The mayors of Wisconsin's five largest
cities—Green Bay, Kenosha, Madison, Milwaukee,
and Racine, which all have Democrat majoritics—
joined in this effort, and together, developed a plan
se purportedly “secure drop-hoxes to facilitate return.

Source: US. Elections Project, available at:
hitpsiclectproject githubiolEarly-Vote-2020GWL html.
* Wisconsin Elections Commission Memoranda, To: AlWisconsin Election Officials, Aug. 19, 2020, available at:hitpslections.wi govlitesllections.wigov/filed2020-
081Drop?620Box$20Final pdf. at p. 3of 1.
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ofabsentee ballots.” Wisconsin Safe Voting Plan 2020,
at 4 (June 15, 2020)

109. It is alleged in an action recently filed in
the United States District Court for the Eastern
District of Wisconsin that over five hundred
unmanned, illegal, absentee ballot drop boxes were
used in the Presidential election in Wisconsin.»

110. However, the use of any drop box,
manned or unmanned, is directly prohibited by
Wisconsin statute. The Wisconsin legislature
specifically described in the Election Code “Alternate
absentee ballot site[s]" and detailed the procedure by
which the governing body of a municipality may
designate a site or sites for the delivery of absentee
ballots “other than the office of the municipal clerk or
board of election commissioners as the location from
which electors of the municipality may request and
vote absentee ballots and to which voted absentee
ballots shall be returned by electors for any election.”
Wis. Stat. 6.855(1).

111. Any alternate absentee ballot site “shall
be staffed by the municipal clerk or the exccutive
director of the board of clection commissioners, or
employees of the clerk or the board of election
commissioners.” Wis. Stat. 6.855(3). Likewise, Wis.

9 Wisconsin Safe Voting Plan 2020 Submitted to the Center
for Tech & Civic Life, June 13, 2020, by the Mayorsof Madison,
Milwaukee, Racine, Kenosha and Green Bay available af:

hipstechandeiviclife.orghvp-
content/uploads/2020/07/Approved-Wisconsin-Safe-Voting-Plan-
2020p.
10 See Complaint (Doc. No. 1), Donald... Trump, Candidatefor
President of the United States of America v. The Wisconsin
Election Commission, Case 2:20.cv-01785-BHL (E.D. Wisc. Dec.
2.2020) (Wisconsin Trump Campaign Complaint”) at€ 158-59.
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Stat. 7.15(2m) provides, “{i]n a municipality in which
the governing body has elected to an establish an
alternate absentee ballot sit. under s. 6.855, the
municipal clerk shall operate such site as though it
were his or her office for absentee ballot purposes and
shall ensure that such site is adequately staffed.”

112. Thus, the unmanned absentee ballot
drop-off sites are prohibited by the Wisconsin
Legislature as they do not comply with Wisconsin law
expressly defining “[allternate absentee ballot sites].
Wis. Stat. 6.855(1), (3).

113. In addition, the use of drop boxes for the
collection of absentee ballots, positioned
predominantly in Wisconsin's largest cities, is directly
contrary to Wisconsin law providing that absentee
ballots may only be “mailed by the elector, or delivered
in person to the municipal clerk issuing the ballot or
ballots.” Wis. Stat. § 6.87(4)(b)1 (emphasis added).

114. The fact that other methodsofdelivering
absentee ballots, such as through unmanned drop
boxes, are not permitted is underscored by Wis. Stat.
§ 6.876) which mandates that, “[alny ballot not
‘mailed or delivered as provided in this subsection may
not be counted.” Likewise, Wis. Stat. § 6.84(2)
underscores this point, providing that Wis. Stat. §
6.87(6) “shall be construed as mandatory.” The
provision continues—Ballots cast in contravention of
the procedures specified in those provisions may not
be counted. Ballots counted in contravention of the
procedures specified in. those provisions may not be
included in the certified result of any election.” Wis.
Stat. § 6.84(2) (emphasis added).

115. These were not the only Wisconsin
election laws that the WEC violated in the 2020
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general election. The WEC and local election officials.
also took it upon themselves to encourage voters to
unlawfully declare themselves “indefinitely

confined"—which under Wisconsin law allows the
voter to avoid security measures like signature
verification and photo ID requirements.

116. Specifically, registering to vote by
absentee ballot requires photo identification, except
for those who register as “indefinitely confined” or
“hospitalized.” Wisc. STAT. § 6.862). (3).
Registering for indefinite confinement ~ requires
certifying confinement “because of age, physical
illness or infirmity or [because the voter] is disabled
for an indefinite period.” Id. § 6.86(2)(). Should
indefinite confinement cease, the voter must notify
the county clerk, id., who must remove the voter from
indefinite-confinement status. Id. § 6.86(2)(b).

117. Wisconsin election procedures for voting
absentee based on indefinite confinement enable the
voter to avoid the photo ID requirement and signature
requirement. Id. § 6.86(1)(ag)/(3)(a)(2).

118. On March 25, 2020, in clear violation of
Wisconsin law, Dane County Clerk Scott McDonnell
and Milwaukee County Clerk George Christensen
both issued guidance indicating that all voters should
mark themselves as “indefinitely confined” because of
the COVID-19 pandemic.

119. Believing this to be an attempt to
circumvent Wisconsin's strict voter ID laws, the
Republican Party of Wisconsin petitioned the
Wisconsin Supreme Court to intervene. On March 31,
2020, the Wisconsin Supreme Court unanimously
confirmed that the clerks’ “advice was legally
incorrect” and potentially dangerous because “voters
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may be misled to exercise their right to vote in ways
that are inconsistent with Wisc. STAT. § 6.86(2).”

120. On May 13, 2020, the Administrator of
WEC issued a directive to the Wisconsin clerks
prohibiting removal of voters from the registry for
indefinite-confinement status if the voter is no longer
“indefinitely confined.”

121. The WECs directive violated Wisconsin
law. Specifically, Wisc. STAT. § 6.86(2)(a) specifically
provides that “any [indefinitely confined] elector [who]
is no longer indefinitely confined ... shall so notify the
municipal clerk.” WISC. STAT. § 6.86(2)(b) further
provides that the municipal clerk “shall remove the
name of any other elector from the list upon request
of the elector or upon receipt of reliable information
that an elector no longer qualifies for the service.”

122. According to statistics kept by the WEC,
nearly 216,000 voters said they were indefinitely
confined in the 2020 election, nearly a fourfold
increase from nearly 57,000 voters in 2016. In Dane
and Milwaukee counties, more than 68,000 voters
said they were indefinitely confined in 2020, a fourfold
increase from the roughly 17,000 indefinitely confined
voters in those counties in 2016,

123. Under Wisconsin law, voting by absentee
ballot also requires voters to complete a certification,
including their address, and have the envelope
witnessed by an adult who also must sign and indicate
their address on the envelope. See WISC. STAT. § 6.87.
The sole remedy to cure an “improperly completed
certificate or [ballot] with no certificate” is for “the
clerk [to] return the ballot to the clector(]" Id. §
6.87(9). “If a certificate is missing the address of a
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witness, the ballot may not be counted.” Id. § 6.87(6d)
(emphasis added).

124. However, in a training video issued April
1, 2020, the Administratorofthe City of Milwaukee
Elections Commission unilaterally declared that a
“witness address may be written in red and that is
because we were able to locate the witnesses’ address
for the voter” to add an address missing from the
certifications on absentee ballots. The Administrator's
instruction violated WISC. STAT. § 6.87(6d). The WEC
issued similar guidance on October 19, 2020, in
violation of this statute as well.

125. In the Wisconsin Trump Campaign
Complaint, it is alleged, supported by the sworn
affidavits of poll watchers, that canvas workers
carried out this unlawful policy, and acting pursuant
to this guidance, in Milwaukee used red-ink pens to
alter the certificates on the absentee envelope and
then cast and count the absentee ballot. These acts
violated Wisc. STAT. § 6.87(6d) (If a certificate is
missing the address of a witness, the ballot may not
be counted’). See also WISC. STAT. § 6.87(9) (If a
municipal clerk receives an absentee ballot with an
improperly completed certificate or with nocertificate,
the clerk may return the ballot to the elector . . .
whenever time permits the elector to correct the defect
and return the ballot within the period authorized.”).

126. Wisconsin's legislature has not ratified
these changes, and its election laws do not include a
severability clause.

127. In addition, Ethan J. Pease, a box truck
delivery driver subcontracted to the U.S. Postal
Service (‘USPS’) to deliver truckloads of mail-in
ballots to the sorting center in Madison, WI, testified
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that USPS employees were backdating ballots
received after November 3, 2020. Decl. of Ethan J.
Pease at YY 3-13. Further, Pease testified how a
senior USPS employee told him on November 4, 2020
that “fan order came down from the
Wisconsin/Illinois Chapter of the Postal Service that
100,000 ballots were missing’ and how the USPS
dispatched employees to “find[]...the ballots.” Id. §Y
810. One hundred thousand ballots supposedly
“found” after election day would far exceed former
Vice President Biden margin of 20,565 votes over
President Trump.

COUNTI:ELECTORSCLAUSE
: 125. Plaintiff State repeats and re-alleges the

allegations above, as if fully set forth herein.
129. The Electors ClauseofArticle II, Section

1, Clause 2, of the Constitution makes clear that only
the legislatures of the States are permitted to
determine the rules for appointing presidential
electors. The pertinent rules here are the state
election statutes, specifically those relevant to the
presidential election.

130. Non-legislative actors lack authority to
amend or nullify election statutes. Bush II, 531 U.S.
at 104 (quoted supra).

131. Under Heckler v. Chaney, 470 US. 821,
$33 n.d (1985), conscious and express executive
policies—even if unwritten—to nullify statutes or to
abdicate statutory responsibilities are reviewable to
the same extent asif the policies had been written or
adopted. Thus, conscious and express actions by State
or local election officials to nullify or ignore
requirementsofelection statutes violate the Electors
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Clause to the same extent as formal modifications by
judicial officers or State executive officers.

132. The actions set out in Paragraphs 41-128
constitute non-legislative changes to State clection
law by exceutive-branch State election officials, or by
judicial officials, in Defendant States Pennsylvania,
Georgia, Michigan, and Wisconsin, in violation of the
Electors Clause.

133. Electors appointed to Electoral College
in violation of the Electors Clause cannot cast
constitutionally valid votes for the office of President.

COUNTII: EQUALPROTECTION
134. PlaintiffState repeats and re-alleges the

allegations above, as if fully set forth herein.
135. The Equal Protection Clause prohibits

the use of differential standards in the treatment and
tabulation of ballots within a State. Bush II, 531 U.S.
at 107.

136. The one-person, one-vote principle
requires counting valid votes and not counting invalid
votes. Reynolds, 377 U.S. at 554-55; Bush II, 531 U.S.
at 103 (‘the votes eligible for inclusion in the
certification are the votes meeting the properly
established legal requirements’).

137. The actions set out in Paragraphs 66-73
(Georgia), 80-93 (Michigan), 44-55 (Pennsylvania),
and 106-24 (Wisconsin) created differential voting
standards in Defendant States Pennsylvania,
Georgia, Michigan, and Wisconsin in violation of the
Equal Protection Clause.

138. The actions set out in Paragraphs 66-73
(Georgia), 80-93 (Michigan), 44-55 (Pennsylvania),
and 106-24 (Wisconsin) violated the one-person, one-
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vote principle in Defendant States Pennsylvania,
Georgia, Michigan, and Wisconsin

139. By the shared enterprise of the entire
nation electing the President and Vice President,
equal protection violations in one State can and do
adversely affect and diminish the weight of votes cast
in States that lawfully abide by the election structure
set forth in the Constitution. Plaintiff State is
therefore harmed by this unconstitutional conduct in
violation of the Equal Protection or Due Process
Clauses.

‘COUNTIII:DUEPROCESS
140. Plaintiff State repeats and re-alleges the

allegations above, as if fully set forth herein.
141. When election practices reach “the point

ofpatent and fundamental unfairness,” the integrity
of the election itself violates substantive due process.
Griffin v. Burns, 570 F.2d 1065, 1077 (Ist Cir. 1978);
Duncan. v. Poythress, 657 F.2d 691, 702 (5th Cir.
1981); Florida State Conference of N.AA.C.P. v.
Browning, 522 F.3d 1153, 1183-84 (11th Cir. 2008);
Roe v. State of Ala. By & Through Evans, 43 F.3d 574,
580-82 (11th Cir. 1995); Roe v. State of Ala., 68 F.3d
404, 407 (11th Cir. 1995); Marks v. Stinson, 19 F. 3d
873, 878 (3rd Cir. 1994).

142. Under this Court's precedents on proced-
ural due process, not only intentional failure to follow
election law as enacted by a State's legislature but
also random and unauthorized acts by state election
officials and their designees in local government can
violate the Due Process Clause. Parratt v. Taylor, 451
USS. 527, 537-41 (1981), overruled in part on other
grounds by Daniels v. Williams, 474 U.S. 327, 330-31
(1986); Hudson v. Palmer, 468 U.S. 517, 532 (1984).
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The difference between intentional acts and random
and unauthorized acts is the degreeofpre-deprivation
review.

143. Defendant States acted
unconstitutionally to lower their election standards—
including to allow invalid ballots to be counted and
valid ballots to not be counted—with the express
intent to favor their candidate for President and to
alter the outcome of the 2020 election. In many
instances these actions occurred in areas having a
history of election fraud.

144. The actions set out in Paragraphs 66-73
(Georgia), 80-93 (Michigan), 44-55 (Pennsylvania),
and 10624 (Wisconsin) constitute intentional
violations of State election law by State election
officials and their designees in Defendant States
Pennsylvania, Georgia, Michigan, and Wisconsin, in
violation of the Due Process Clause.

PRAYER FOR RELIEF
WHEREFORE, Plaintiff States respectfully

request that this Court issue the following relief:
A. Declare that Defendant States

Pennsylvania, Georgia, Michigan, and Wisconsin
administered the 2020 presidential election in
violation of the Electors Clause and the Fourteenth
Amendmentof the U.S. Constitution.

B. Declare that any electoral college votes
cast by such presidential electors appointed in
Defendant States Pennsylvania, Georgia, Michigan,
and Wisconsin are in violation of the Electors Clause
and the Fourteenth Amendment of the U.S.
Constitution and cannot be counted.
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C. Enjoin Defendant States’ use of the 2020

election results for the Office of President to appoint
presidential electors to the Electoral College.

D.  Enjoin Defendant States’ use of the 2020
election results for the Office of President to appoint
presidential electors to the Electoral College and
authorize, pursuantto the Court's remedial authority,
the Defendant States to conduct a special election to
appoint presidential electors.

E.  Ifany of Defendant States have already
appointed presidential electors to the Electoral
College using the 2020 election results, dircet such
States’ legislatures, pursuant to 3 U.S.C. § 2 and U.S.
Const. art. 11, § 1, cl. 2, to appoint a new set of
presidential electors in a manner that does not violate
the Electors Clause and the Fourteenth Amendment,
or to appoint no presidential electors at all.

F.  Enjoin the Defendant States from
certifying presidential electors or otherwise meeting
for purposes of the electoral college pursuant to 3
US.C. § 5. 8 USC. § 7, or applicable law pending
further order of this Court.

G. Award costs toPlaintiffState.
H. Grant such other relief as the Court

deems just and proper.
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No. ,Original

In the Supreme Court of the United States

STATE OF TEXAS,
Plaintiff,

COMMONWEALTH OF PENNSYLVANIA, STATE OF
STATE OF GEORGIA, STATE OF MICHIGAN, AND

STATE OF WISCONSIN,
Defendants.

BRIEF IN SUPPORT OF
MOTION FOR LEAVE TO FILE

Pursuant to S.Ct. Rule 17.3 and U.S. CONST. art.
HI, § 2 the State of Texas (‘Plaintiff State’)
respectfully submits this brief in support of its Motion
for Leave to File a Bill of Complaint against the
Commonwealth of Pennsylvania and the States of
Georgia, Michigan, and Wisconsin (collectively,
“Defendant States”).

STATEMENT OF THE CASE
Lawful elections are at the heartof our freedoms.

“No right is more precious in a free country than that
of having a voice in the election of those who make the
laws under which, as good citizens, we must live.
Other rights, even the most basic, are illusoryifthe
right to vote is undermined.” Wesberry v. Sanders, 376
U.S. 1,10 (1964). Trust in the integrity ofthat process
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is the glue that binds our citizenry and the States in
this Union.

Elections face the competing goals of maximizing
and counting lawful votes but minimizing and
excluding unlawful ones. Reynolds v. Sims, 317 U.S.
533, 554-55 (1964); Bush v. Gore, 531 U.S. 98, 103
(2000) (‘the votes eligible for inclusion in the
certification are the votes meeting the properly
established legal requirements”) (‘Bush IT"); compare
52 USC. §205010)(D2) (2018) with id.
§20501(b)(3)-(4). Moreover, “the right of suffrage can
be denied by a debasement or dilution of the weight of
a citizen's vote just as effectively as by wholly
prohibiting the free exercise of the franchise.”
Reynolds, 377 U.S. at 555. Reviewing election results
requires not only counting lawful votes but also
eliminating unlawful ones.

It is an understatement to say that 2020 was not
a good year. In addition to a divided and partisan
national mood, the country faced the COVID-19
pandemic. Certain officials in Defendant States
presented the pandemic as the justification for
ignoring state laws regarding absentee and mail-in
voting. Defendant States flooded their citizenry with
tens of millions of ballot applications and ballots
ignoring statutory controls as to how they were
received, evaluated, and counted. Whether well
intentioned or not, these unconstitutional and
unlawful changes had the same uniform effect—they
made the 2020 election less secure in Defendant
States. Those changes were made in violation of
relevant state laws and were made by non-legislative
entities, without any consent by the state legislatures.
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These unlawful acts thus directly violated the
Constitution. U.S. CONST. ant. I § 4; id. art. II, § 1, cl.
2.

This case presents a question of law: Did
Defendant. States violate the Electors Clause by
taking non-legislative actions to change the election
rules that would govern the appointment of
presidential electors? Each of these States flagrantly
violated the statutes enacted by relevant State
legislatures, thereby violating the Electors Clause of
Article II, Section 1, Clause 2 of the Constitution. By
these unlawful acts, Defendant States have not only
tainted the integrity of their own citizens’ votes, but
their actions have also debased the votesofcitizens in
the States that remained loyal to the Constitution.

Elections for federal office must comport with
federal constitutional standards, see Bush II, 531 U.S.
2t 108-105, and executive branch government officials
cannot subvert these constitutional requirements, no
matter their stated intent. For presidential elections,
cach State must appoint its electors to the electoral
college in a manner that complies with the
Constitution, specifically the Electors Clause
requirement that only state legislatures may set the
rules governing the appointment of electors and the
elections upon which such appointment is based!

* Subjecttooverride by Congress, state legislatures have the
exclusive power to regulate the time, place, and manner for
electing Members of Congress, sce US. CONST. art. 1. § 4, which
is distin from legislatures’ exclusive and plenary authority on
the appointment of presidential electors, When non-leislative
actors purport to set state lection aw for presidential elections,
they violate both the Elections Clause and the Electors Clause.
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Constitutional Background

The right to vote is protected by the by the Equal
Protection Clause and the Due Process Clause. U.S.
(Const. amend. XIV, § 1, cl. 3-4. Because “the right to
vote is personal,” Reynolds, 377 U.S. at 561-62 (alter-
ations omitted), “[e]very voter in a federal ... election,
whether he votes for a candidate with little chance of
winning or for one with little chance of losing, has a
right under the Constitution to have his vote fairly
counted.” Anderson v. United States, 417 U.S. 211, 227
(1974); Baker v. Carr, 369 U.S. 186, 208 (1962).
Invalid orfraudulent votes debase or dilute the weight
of each validly cast vote. Bush II, 531 U.S. at 105. The
unequal treatment of votes within a state, and
unequal standards for processing votes raise equal
protection concerns. Id. Though Bush II did not
involve an action between States, the concern that
illegal votes can cancel out lawful votes docs not stop
at a States boundary in the context of a Presidential
election.

The Electors Clause requires that each State
“shall appoint” its presidential electors “in such
Manner as the Legislature thereof may direct.” U.S.
Const. art. IL, § 1, cl. 2 (cmphasis added); of. id. art. I,
§4,cl. 1 (similar for time, place, and manner of federal
legislative elections). “[Tjhe state legislature's power
to select the manner for appointing electors is
plenary,” Bush II, 531 U.S. at 104 (emphasis added),
and sufficiently federal for this Court's review. Bush
v. Palm Beach Cty. Canvassing Bd., 531 U.S. 70, 76
(2000) (“Bush I). This textual feature of our
Constitution was adopted to ensure the integrity of
the presidential selection process: “Nothing was more
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to be desired than that every practicable obstacle
should be opposed to cabal, intrigue, and corruption.”
FEDERALIST NO. 68 (Alexander Hamilton). When a
State conducts a popular election to appoint electors,
the State must comply with all constitutional
requirements. Bush 11, 531 U.S. at 104. When a State
fails to conduct a valid election—for any reason—'the
electors may be appointed on a subsequent day in such
a manner as the legislature of such State may direct.”
3US.C.§ 2 (emphasis added).
Non-Legislative Changes Made in Violation of
the Electors Clause

As set forth in the Complaint, exceutive and
judicial officials made significant changes to the
legislatively defined election rules in Defendant
States. See Compl. at 19 66-73 (Georgia), 80-93
(Michigan), 44-55 (Pennsylvania), 106-24 (Wisconsin).
Taken together, these non-legislative changes did
away with statutory ballot-security measures for
absentee and mail-in ballots such as signature
verification, witness requirements, and statutorily
authorized secure ballot drop-off locations.

Citing the COVID-19 pandemic, Defendant States
gutted the safeguards for absentee ballots through
non-legislative actions, despite knowledge that
absentee ballots are “the largest source of potential
voter fraud” BUILDING CONFIDENCE IN U.S.
ELECTIONS: REPORT OF THE COMMISSION ON FEDERAL
ELECTION REFORM, at 46 (Sept. 2005) (hercinafter,
“CARTER-BAKER'), which is magnified when absentee
balloting is shorn of ballot-integrity measures such as
signature verification, witness requirements, or
outer-envelope protections, or when absentee ballots
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are processed and tabulated without bipartisan
observation by poll watchers.

Without Defendant States’ combined 62 electoral
votes, President Trump presumably has 232 clectoral
votes, and former Vice President Biden presumably
has 244. Thus, Defendant States’ presidential clectors
will determine the outcome of the election.
Alternatively, if Defendant States are unable to
certify 37 or more presidential clectors, neither
candidate will have a majority in the electoral college,
in which case the election would devolve to the House
of Representatives under the Twelfth Amendment.

Defendant States experienced serious voting
irregularities. See Compl. at 1 75-76 (Georgia), 97-
101 (Michigan), 55-60 (Pennsylvania), 122-28
(Wisconsin). At the time of this filing, Plaintiff State
continues to investigate allegations of not only
unlawful votes being counted but also fraud. Plaintiff
State reserves the right to seck leave to amend the
complaint as those investigations resolve. See S.Ct.
Rule 17.2; FED. R. Civ. P. 15)(1)(A)-(B). (@)(2). But
even the appearance of fraud in a close election is
poisonous to democratic principles: “Voters who fear
their legitimate votes will be outweighed by
fraudulent ones will feel disenfranchised.” Purcell v.
Gonzalez, 549 US. 1, 4 (2006); Crawford v. Marion
County Election Bd., 553 U.S. 181, 189 (2008) (States
have an interest in preventing voter fraud and
ensuring voter confidence).

STANDARD OF REVIEW
This Court considers two primary factors when it

decides whether to grant a State leave to file a bill of
complaint against another State: (1) “the nature of the
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interest of the complaining State” and (2) "the
availability of an alternative forum in which the issue
tendered can be resolved.” Mississippi v. Louisiana,
506 U.S. 73, 77 (1992) (internal quotations omitted)
Because original proceedings in this Court follow the
Federal Rules of Civil Procedure, S.Ct. Rule 17.2, the
facts for purposes ofa motion for leave to file are the
well-pleaded facts alleged in the complaint.
Hernande= v. Mesa, 137 S.Ct. 2003, 2005 (2017).

ARGUMENT
1. THIS COURT HAS JURISDICTION OVER

PLAINTIFF STATE'S CLAIMS.
In order to grant leave to file, this Court first must

assure itself of its jurisdiction, Steel Co. v. Citizens for
a Better Env, 523 U.S. 83, 95 (1998): cf. Foman v.
Davis, 371 U.S. 178, 182 (1962) (courts deny leave to
file amended pleadings that would be futile). That
standard is met here. Plaintiff State's fundamental
rights and interests are at stake. This Court is the
only venue that can protect PlaintiffStates electoral
college votes from being cancelled by the unlawful and
constitutionally tainted votes cast by electors
appointed and certified by Defendant States.

A. The claims fall within this Court's
constitutional and statutory subject-
‘matter jurisdiction.

The federal judicial power extends to
“Controversies between two or more States.” U.S.
CONST. art. III, § 2, and Congress has placed the
jurisdiction for such suits exclusively with the
Supreme Court: “The Supreme Court shall have
original and exclusive jurisdiction of all controversies
between two or more States.” 28 U.S.C. § 1251(a)
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(emphasis added). This Court not only is a permissible
court for hearing this action; it is the only court that
can hear this action quickly enough to render relief
sufficient to avoid constitutionally tainted votes in the
electoral college and to place the appointment of
Defendant States’ electors before their legislatures
pursuant to 3 U.S.C. § 2 in time for a vote in the House
of Representatives on January 6, 2021. See 3 U.S.C. §
15. With thatreliefin place, the House can resolve the
election on January 6, 2021, in time for the president
to be selected by the constitutionally set date of
January 20. U.S. CONST. amend. XX, § 1.

B. The claims arise under the Constitution.
When States violate their own election laws, they

may argue that these violations are insufficiently
federal to allow review in this Court. Cf. Foster v.
Chatman, 136 S.Ct. 1737, 1745-46 (2016) (this Court
lacks jurisdiction to review state-court decisions that
“rest[] on an adequate and independent state law
ground”). That attempted evasion would fail for two
reasons.

First, in the election context, a state-court remedy
ora state executive's administrative action purporting
to alter state election statutes implicates the Electors
Clause. See Bush II, 531 U.S. at 105. Even a plausible
federal-law defense to state action arises under
federal law within the meaningof Article IIL. Mesa v.
California, 489 U.S. 121, 136 (1989) (holding that “it
is the raising of a federal question in the officer's
removal petition that constitutes the federal law
under which the action against the federal officer
arises for Art. III purposes”). Constitutional arising-
under jurisdiction exceeds statutory federal-question
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jurisdiction of federal district courts: and—indeed—
we did not even have federal-question jurisdiction
until 1875. Merrell Dow Pharm., 478 U.S. at 807.
Plaintiff States’ Electoral Clause claims arise under
the Constitution and so are federal, even if the only
claim is that Defendant States violated their own
state election statutes. Moreover, as is explained
below, Defendant States’ actions injure the interests
of Plaintiff State in the appointmentofelectors to the
electoral college in a manner that is inconsistent with
the Constitution.

Given this federal-law basis against these state
actions, the state actions are not “independent” of the
federal constitutional requirements that provide this
Court jurisdiction. Fox Film Corp. v. Muller, 296 U.S.
207, 210-11 (1935); of. City of Chicago v. Int'l Coll. of
Surgeons, 522 U.S. 156, 164 (1997) (noting that “ven
though state law creates a party's causes of action, its
case might still ‘arise under’ the laws of the United
States ifa well-pleaded complaint established that its
right to relief under state law requires resolution ofa
substantial question of federal law” and collecting
cases) (internal quotations and alterations omitted).
Plaintiff States claims therefore fall within this
Court's jurisdiction.

Second, state election law is not purely a matter
of state law because it applies “not only to elections to
state offices, but also to the election of Presidential

2 The statute for federal officer removal at issuc in Mesa omits
the well-pleaded complaint rule, id.. which is a statuory
restriction on federal question jurisdiction under 28 US.C. §
1331. See Merrell Dow Pharm., Inc. . Thompson. 478 U.S. 504.
808(1986).
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electors,” meaning that state law operates, in part, “by
virtue of a direct grant of authority made under Art.
IL, § 1, cl. 2, of the United States Constitution.” Bush
1, 531 U.S. at 76. Logically, “any state authority to
regulate election to [federal] offices could not precede
their very creation by the Constitution,” meaning that
any “such power had to be delegated to, rather than
reserved by, the States.” Cool v. Gralike, 531 U.S.
510, 522 (2001) (internal quotations omitted). “It is no
original prerogative of State power to appoint a
representative, a senator, or President for the Union.”
J. Story, 1 COMMENTARIES ON THE CONSTITUTION OF
THE UNITED STATES § 627 (3d ed. 1858). For these
reasons, any “significant departure from the
legislative scheme for appointing Presidential clectors
presents a federal constitutional question.” Bush 11,
531 U.S. at 113 (Rehnquist, C.J., concurring).

Under these circumstances, this Court has the
power both to review and to remedy a violation of the
Constitution. Significantly, parties do not need
winning hands to establish jurisdiction. Instead,
jurisdiction exists when “the right of the petitioners to
recover under their complaint will be sustainedif the
Constitution and laws of the United States are given
one construction,” evenifthe right “will be defeated if
they are given another.” Bell v. Hood, 327 U.S. 678,
685 (1946). At least astojurisdiction, a plaintiff need
survive only the low threshold that “the alleged claim
under the Constitution or federal statutes [not] ... be
immaterial and made solely for the purpose of
obtaining jurisdiction or ... wholly insubstantial and
frivolous.” Id. at 682. The bill of complaint meets that
test.

FL-AG-21-0220-A4:000080



n
C. The claims raise a “case or controversy”

between the States.
Like any other action, an original action must

meet the Article III criteria for a case or controversy:
“it must appear that the complaining State has
suffered a wrong through the actionofthe other State,
furnishing ground for judicial redress, or is asserting
a right against the other State which is susceptible of
judicial enforcement according to the accepted
principles of the common law or equity systems of
Jurisprudence.” Maryland v. Louisiana, 451 U.S. 725,
735-86 (1981) (internal quotations omitted). Plaintiff
State has standing under those rules.’

With voting, “the right of suffrage can be denied
by a debasement or dilution of the weight ofa citizen's
vote just as effectively as by wholly prohibiting the
free exercise of the franchise.” Bush II, 531 U.S. at
105 (quoting Reynolds, 377 US. at 553). In
presidential elections, “the impact of the votes cast in
cach State is affected by the votes cast for the various
candidates in other States.” Anderson v. Celebresze,
460 U.S. 780, 795 (1983). Thus, votes in Defendant
States affect the votes in Plaintiff State, as set forth
in more detail below.

+ Atits constitutional minimum, standing doctrine measures
the necessary effect on plaintiffs under a tripartite test
cognizable injury to the plaintiffs, causation by the challenged
conduct, and redressable by a court, Lujan. Defenders of
Wildlife, 504 U.S. 555. 561-62 (1992). The rules for standing in
state-versusstate actions is the same as the rules in other
actions under Article 11. See Marylandv. Louisiana, 151 US.
725,736 (1981),
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1. PlaintiffStatesuffersaninjuryin

fact.
The citizens of Plaintiff State have the right to

demand that all other States abide by the
constitutionally set rules in appointing presidential
electors to the electoral college. “No right is more
precious in a free country than that of having a voice
in the election of those who make the laws under
which, as good citizens, we must live. Other rights,
even the most basic, are illusory if the right to vote is
undermined.” Wesberry, 376 U.S. at 10; Yick Wo v.
Hopkins, 118 U.S. 336, 370 (1886) (‘the political
franchise of voting” is “a fundamental political right,
because preservative of all rights”). “Every voter in a
federal ... election, whether he votes for a candidate
with little chance of winning or for one with little
chance of losing, has a right under the Constitution to
have his vote fairly counted.” Anderson v. United
States, 417 U.S. at 227; Baker, 369 U.S. at 208. Put
differently, “a citizen has a constitutionally protected
right to participate in elections on an equal basis with
other citizens in the jurisdiction,” Dunn v. Blumstein,
405 U.S. 330, 336 (1972), and—unlike the residency
durations required in Dunn—the “jurisdiction” here is
the entire United States. In short, the rights at issue
are congeable under Article IIT.

Significantly, Plaintiff State presses its own form
of voting-rights injury as States. As with the one-
person, one-vote principle for congressional
redistricting in Wesberry, the equality of the States
arises from the structureof the Constitution, not from
the Equal Protection or Due Process Clauses. See
Wesberry, 376 U.S. at 7-8; id. n.10 (expressly not
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reaching claims under Fourteenth Amendment).
Whereas the House represents the People
proportionally, the Senate represents the States. See
USS. CoNST. art. V, el. 3 (‘no state, without its consent,
shall be deprived of its equal suffrage in the Senate”).
While Americans likely care more about who is clected
President, the States have a distinct interest in who
iselected Vice President and thus who can cast the tie-
breaking vote in the Senate. Through that interest,
States suffer an Article IIT injury when another State
violates federal law to affect the outcome of a
presidential election. This injury is particularly acute
in 2020, where a Senate majority often will hang on
the Vice President's tie-breaking vote because of the
nearly equal—and, depending on the outcome of
Georgia run-offelections in January, possibly equal—
balance between political parties. Quite simply, it is
vitally important to the States who becomes Vice
President.

Because individual citizens may arguably suffer
only a generalized grievance from Electors Clause
violations, States have standing where their citizen
voters would not, Lance v. Coffman, 549 U.S. 437, 442
(2007) (distinguishing citizen plaintiffs from citizen
relators who sued in the name of a state). In
Massachusetts v. Environmental Protection Agency,
549 US. 497 (2007), this Court held that states
seeking to protect their sovereign interests are
“entitled to special solicitude in ow standing
analysis.” Id. at 520. While Massachuselts arose in a
different context—the same principles of federalism
apply equally here to require special deference to the
sovereign states on standing questions.
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In addition to standing for their own injuries,

States can assert parens patriae standing for their
citizens who arc presidential eclectors.t Like
legislators, presidential electors assert “legislative
injury” whenever allegedly improper actions deny
them a working majority. Coleman v. Miller, 307 U.S.
438, 435 (1939). The electoral college is a zero-sum
game. If Defendant States’ unconstitutional
appointed electors vote for a presidential candidate
opposed by thePlaintiff State's electors, that operates.
to defeat Plaintiff State's interests. Indeed, even
without an electoral college majority, presidential
electors suffer the same voting-debasement injury as.
voters generally: “It must be remembered that ‘the

+ “The ‘parens patriae’ doctrine.. is a recognition of the
principle that the state, whenaparty 10: suit involving a matter
of sovereign interest, ‘must be deemed to reprosont all its
citizens.” New Jersey v. New York, 315 US. 369, $72.73 (1953)
(quoting Kentucky v. Indiana, 281 U.S. 165, 173 (1930).
“Because Plaintiff State appointed its clectors consistent
with the Constitution, they suffer injury if its clectors are
defeated by Defendant. States’ unconstitutionally appointed
electors. This injury is all the more acute because Plaintiff State
has taken steps to prevent fraud, For example, Texas docs not
allow no excuse vote by mail (Texas Election Code Sections
82.001:82.001): has strict signature verification procedures (Te.
Election Code §87.027): Barly voting ballot boses have two locks
and different keys and other strict sccurity measures (Tes.
Election Code §§85.032(d) & 87.063): requires voter 1D (House
Comm. on Elections, Bill Analysis, Tes. 1B. 118, 83d RS.
(2013) has witnesa requirements for assisting those in need
(Pex. Election Code §§ 86.0052 & 86.0105), and docs not allow
ballot harvesting Tex. Election Code S6.006()(1-6). Unlike
Defendant States, Plaintiff State neither weakened nor allowed
the weakening of itsballot integrity statutes by nonegislative
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ight of suffrage can be denied by a debasement or
dilution of the weight of a citizen's vote just as
effectively as by wholly prohibiting thefree exercise of
the franchise.” Bush II, 531 U.S. at 105 (quoting
Reynolds v. Sims, 377 U. 8. 533, 555 (1964) (‘Bush
Ir). Finally, once Plaintiff State has standing to
challenge Defendant States’ unlawful actions,
Plaintiff State may do so on any legal theory that
undermines those actions. Duke Power Co. v. Carolina
Envtl. Study Group, Inc., 438 U.S. 59, 78-81 (1978);
DaimlerChrysler Corp. v. Cuno, 547 U.S. 332, 353 &
1.5 (2006). Injuries to Plaintiff State's electors serve
ais an Article III basis for a parens patriae action.

2. Defendant States caused the
injuries.

Non-legislative officials in Defendant States
cither directly caused the challenged violations of the
Electors Clause or, in the case of Georgia, acquiesced
to them in settling a federal lawsuit. The Defendants
thus caused the Plaintiffs injuries.

3. The requested relief would redress
the injuries,

This Court has authority to redress Plaintiff
State's injuries, and the requested relief will do so.

First, while Defendant States are responsible for
their elections, this Court has authority to enjoin
reliance on unconstitutional elections:

When the state legislature vests the right to
vote for President in its people, the right to
vote as the legislature has prescribed is
fundamental; and one source of its funda-
mental nature lies in the equal weight
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accorded to each vote and the equal dignity
owed to each voter.

Bush II, 531 U.S. at 104; City of Boerne v. Flores, 521
US. 507, 524 (1997) (‘power to interpret the
Constitution in a case or controversy remains in the
Judiciary). Plaintiff State does not ask this Court to
decide who won the election; they only ask that the
Court enjoin the clear violations ofthe Electors Clause
of the Constitution.

Second, the relief that Plaintiff State requests—
namely, remand to the State legislatures to allocate
clectors in a manner consistent with the
Constitution—docs not violate Defendant States’
rights or exceed this Court's power. The power to
select electors is a plenary power of the State
legislatures, and this remains so, without regard to
state law:

This power is conferred upon the legislatures
ofthe States by the Constitution of the United
States, and cannot be taken from them or
modified by their State constitutions...
Whatever provisions may be made by statute,
or by the state constitution, to choose electors
by the people, there is no doubt of the right of
the legislature to resume the power at any
time, for it can neither be taken away nor
abdicated.

‘McPherson v. Blacker, 146 U.S. 1, 35 (1892) (internal
quotations omitted); accord Bush I, 531 U.S. at 76-77;
Bush II, 531 U.S at 104.

Third, uncertainty of how Defendant States”
legislatures will allocate their electors is irrelevant to
the question of redressability:
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If a reviewing court agrees that the agency
misinterpreted the law, it will set aside the
agency's action and remand the case — even
though the agency ... might later, in the
exercise of its lawful discretion, reach the
same result for a different reason.

FEC v. Akins, 524 US. 11, 25 (1998). Defendant
States’ legislatures would remain free to exercise
their plenary authority under the Electors Clause in
any constitutional manner they wish. Under Atkins,
the simple act of reconsideration under lawful means
is redress enough.

Fourth, the requested relief is consistent with
federal election law: “Whenever any State has held an
election for the purpose of choosing electors, and has
failed to make a choice on the day prescribed by law,
the electors may be appointed on a subsequent day in
such a manner as the legislature of such State may
direct.” 3 US.C. § 2. Regardless of the statutory
deadlines for the electoral college to vote, this Court
could_enjoin reliance on the results from the
constitutionally tainted November 3 election, remand
the appointment of electors to Defendant States, and
order Defendant States’ legislatures to certify their
electors in a manner consistent with the Constitution,
which could be accomplished well in advance of the
statutory deadline of January 6 for House to count the
presidential electors’ votes. 3 U.S.C. § 15.

D. This action is not moot and will not
become moot.

None of the looming election deadlines are
constitutional, and they all are within this Court's
powertoenjoin. Indeed,if this Court vacated a States
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appointment of presidential electors, those electors
could not vote on December 14, 2020; if the Court
vacated their vote after the fact, the House of
Representatives could not count those votes on
January 6, 2021. Moreover, any remedial action can
be complete well before January 6, 2020. Indeed, even
the swearing inofthe next President on January 20,
2021, will not moot this case because review could
outlast even the selection of the next President under
“the ‘capable of repetition, yet evading review’
doctrine,” which applies “in the context of election
cases... when there are ‘as applied challenges as well
as in the more typical case involving only facial
attacks.” FEC v. Wisconsin Right to Life, Inc., 551 U.S.
449, 463 (2007) (internal quotations omitted): accord
Norman v. Reed, 502 US. 279, 287-88 (1992).
Mootness is not, and will not become, an issue here.

E. This matter is ripe for review.
Plaintiff State's claims are clearly ripe now, but

they were not ripe before the election: “A claim is not
ripe for adjudicationif it rests upon contingent future
events that may not occur as anticipated, or indeed
may not occur at all.” Texas v. United States, 523 U.S.
296, 300 (1998) (internal quotations and citations
omitted). Prior to the election, there was no reason to
know who would win the vote in any given State.

Ripeness also raises the question of laches, which
Justice Blackmun called “precisely the opposite argu-
ment” from ripeness. Lujan v. Nat'l Wildlife Fed'n,
497 US. 871, 915 n.16 (1990) (Blackmun, J..
dissenting). Laches is an equitable defense against
unreasonable delay in commencing suit. Petrella v.
MGM, 572 US. 663, 667 (2014). This action was
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neither unreasonably delayed nor is prejudicial to
Defendant States.

Before the election, Plaintiff States had no ripe
claim against a Defendant State:

“One cannot be guilty of laches until his right
ripens into one entitled to protection. For only
then can his torpor be deemed inexcusable.”

What-A-Burger of Va., Inc. v. Whataburger, Inc., 357
F.3d 441, 449-50 (4th Cir. 2004) (quoting 5 J. Thomas
McCarthy, MCCARTHY ON TRADEMARKS AND UNFAIR
COMPETITION§ 31: 19 (4th ed. 2008); Gasser Chair Co.
v. Infanti Chair Mfg. Corp., 60 F.3d 770, 777 (Fed. Cir.
1995) (same); Profitness Physical Therapy Clr. v. Pro-
Fit Orthopedic & Sports Physical Therapy P.C., 314
F.3d 62, 70 (2d Cir. 2002) (same). Plaintiff State could
not have brought this action before the election
results. The extent of the county-level deviations from
clection statutes in Defendant States became evident
well after the election. Neither ripeness nor laches
presents a timing problem here.

F. This action does not raise a non-
justiciable political question.

‘The “political questions doctrine” docs not apply
here. Under that doctrine, federal courts will decline
0 review issues that the Constitution delegates to one
of the other branches—the “political branches’—of
government. While picking electors involves political
rights, the Supreme Court has ruled in a line of cases
beginning with Baker that constitutional claims
related to voting (other than claims brought under the
Guaranty Clause) are justiciable in the federal courts.
As the Court held in Baker, litigation over political
vights is not the same as a political question:
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We hold that this challenge to an
apportionment presents no nonjusticiable
“political question.” The mere fact that the
suit seeks protection of a political right does
not mean it presents a political question. Such
an objection “is little more than a play upon
words."

Baler, 369 U.S. at 209. This is no political question; it
is a constitutional one that this Court should answer.

G. No adequate alternate remedy or forum
exists.

In determining whether to hear a case under this
Court's original jurisdiction, the Court has considered
whether a plaintiff State “has another adequate forum
inwhich to settle [its] claim.” United States v. Nevada,
412U.S. 534, 538 (1973). This equitable limit does not
apply here because Plaintiff State cannot sue
Defendant States in any other forum.

To the extent that Defendant States wish to avail
themselves of 3 U.S.C. § 5's safe harbor, Bush I, 531
USS. at 77-78, this action will not meaningfully stand
in their way:

The State, of course, after granting the
franchise in the special context of Article II,
can take back the power to appointelectors...
There is no doubt ofthe rightofthe legislature
to resume the power at any time, for it can
neither be taken away nor abdicated(]

Bush II, 531 US. at 104 (citations and internal
quotations omitted)s Defendant States’ legislature

© Indeed, the Constitution also includes another backstop: “if
0 person have such majority [of electoral votes]. then from the
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will remain free under the Constitution to appoint
electors or vote in any constitutional manner they
wish. The only thing that they cannot do—and should
not wish to do—is to rely on an allocation conducted
in violation of the Constitution to determine the
appointment ofpresidential electors.

Moreover,ifthis Court agrees with Plaintiff State
that Defendant States’ appointment of presidential
electors under the recently conducted elections would
be unconstitutional, then the statutorily created safe
harbor cannot be used as a justification for a violation
of the Constitution. The safe-harbor framework
created by statute would have to yield in order to
ensure that the Constitution was not violated.

Itis of no moment that Defendants’ state laws may
purport to tether state legislatures to popular votes.
Those state limits on a state legislature's exercising
federal constitutional functions cannot block action
because the federal Constitution “transcends any
limitations sought to be imposed by the people of a
State” under this Court's precedents. Leser v. Garnett,
258 U.S. 130, 137 (1922);seealso Bush I, 531 U.S. at
77; United States Term Limits v. Thornton, 514 U.S.
779, 805 (1995) (“the power to regulate the incidents
of the federal system is not a reserved power of the
States, but rather is delegated by the Constitution’).
As this Court recognized in McPherson v. Blacker, the
authority to choose presidential electors:

persons having the highest numbers not exceeding thrce on the
list of those voted for as President, the House of Representatives
shall choose immediately. byballot” U.S. Cox. amend. Il.
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is conferred upon the legislatures of the states
by the Constitution of the United States, and
cannot be taken from them or modified by
their state constitutions. ... Whatever
provisions may be made by statute, or by the
state constitution, to choose electors by the
people, there is no doubt of the right of the
legislature to resume thepower at any time, for
itt can neither be taken away or abdicated.

146 US. 1, 35 (1892) (emphasis added) (internal
quotations omitted). Defendant States would suffer no
cognizable injury from this Court's enjoining their
reliance on an unconstitutional vote.

IL THIS CASE PRESENTS CONSTITUTIONAL
QUESTIONS OF IMMENSE NATIONAL
CONSEQUENCE THAT WARRANT THIS
COURT'S DISCRETIONARY REVIEW.
Electoral integrity ensures the legitimacy of not

just our governmental institutions, but the Republic
itself. See Wesberry, 376 U.S. at 10. “Voters who fear
their legitimate votes will be outweighed by
fraudulent ones will feel disenfranchised.” Purcell,
549 U.S. at 4. Against that backdrop, few cases could
warrant this Court's review more than this one. In
addition, the constitutionality of the process for
selecting the President is of extreme national
importance. If Defendant States are permitted to
violate the requirements of the Constitution in the
appointmentof their electors, the resulting vote of the
electoral college mot only lacks constitutional
legitimacy, but the Constitutionitself will be forever
sullied.
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Though the Court claims “discretion when
accepting original cases, even as to actions between
States where [its] jurisdiction is exclusive,” Wyoming
v. Oklahoma, 502 U.S. 437, 450 (1992) (internal
quotations omitted), this is not a case where the Court
should apply that discretion “sparingly.” Id. While
Plaintiff State disputes that exercising this Court's
original jurisdiction is discretionary, see Section III,
infra, the clear unlawful abrogation of Defendant
States’ election laws designed to ensure election
integrity by a few officials, and examples of material
irregularities in the 2020 election cumulatively
warrant this Court's exercising jurisdiction as this
Court's “unsought responsibility to resolve the federal
and constitutional issues the judicial system has been
forced to confront.” Bush II, 531 U.S. at 111; see also
Marbury v. Madison, 5 U.S. (1 Cranch) 137, 177 (1803)
(“It is emphatically the province and duty of the
judicial department to say what the law is."). While
isolated irregularities could be “garden-variety”
election irregularities that do not raise a federal
question,” the closeness of the presidential election
results, combined with the unconstitutional setting-
aside of state election laws by non-legislative actors
call both the result and the process into question.

T “To be sure, ‘garden variety election irregularities’ may not
present facts sufficient to offend the Constitution's guarantee of
due process( I" Hunter v. Hamilton Cty: Bd. ofElections, 63 F-30
219,232 (6th Cir. 2011) (quoting Grif, 570 F.2d at 1077-79).
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A. The 2020 election suffered from serious

irregularities that constitutionally
prohibit using the reported results.

Defendant States’ administration of the 2020
election violated several constitutional requirements.
and, thus, violated the rights that Plaintiff State
seeks to protect. “When the state legislature vests the
right to vote for President in its people, the right to
vote as the legislature has prescribed is fundamental;
and one source of its fundamental nature lies in the
equal weight accorded to each vote and the equal
dignity owed to each voter.” Bush IT, 531 U.S. at 104.5
Even a State legislature vested with authority to
regulate election procedures lacks authority to
“abridgle ...] fundamental rights, such as the right to
vote.” Tashjian v. Republican Party, 479 U.S. 208, 217
(1986). As demonstrated in this section, Defendant
States’ administration of the 2020 election violated
the Electors Clause, which renders invalid any
appointment of electors based upon those election
results, unless the relevant State legislatures review
and modify or expressly ratify those results as
sufficient to determine the appointment of electors.
For example, even without fraud or nefarious intent,
a mail-in vote not subjected to the State legislatures
ballot-integrity measures cannot be counted.

It docs not matter that a judicial or executive
officer sought to bypass that screening in response to
the COVID pandemic: the choice was not theirs to

© The right to vote is “a fundamental political right, because
preservativeofall rights.” Reynolds, 377 U.S. at561.62 (internal
auatations omitted).
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make. “Government is not free to disregard the [the
Constitution] in times of crisis.” Roman Catholic
Diocese of Brooklyn, New York v. Cuomo, 592 U.S. __
(Nov. 25, 2020) (Gorsuch, J., concurring). With all
unlawful votes discounted, the election result is an
open question that this Court must address. Under 3
USC. § 2, the State legislatures may answer the
question, but the question must be asked here.

1. DefendantStatesviolatedthe
ElectorsClausebymodifyingtheir
legislatures’electionlawsthrough

non-legislativeaction.
The Electors Clause grants authority to state

legislatures under both horizontal and vertical
separation of powers. It provides authority to each
State—not to federal actors—the authority to dictate
the manner of selecting presidential electors. And
within each State, itexplicitly allocates that authority
to a single branch of State government: to the
“Legislature thereof.” U.S. CONST. art. II, § 1, cl. 2.
State legislatures’ primacy vis-a-vis non-legislative
actors—whether State or federal—is even more
significant than congressional primacy vis-dt-vis State
legislatures.

‘The State legislatures’ authority is plenary. Bush
11,531 U.S. at 104. It “cannot be taken from them or
modified” even through “their state constitutions.”
McPherson, 146 U.S. at 35; Bush I, 531 U.S at 76-77;
Bush II, 531 US at 104. The Framers allocated
election authority to State legislatures as the branch
closest—and most accountable—to the People. See,
eg., Robert G. Natelson, The Original Scope of the
Congressional Power to Regulate Elections, 13 U. PA.
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J. CONST. L. 1, 31 (2010) (collecting Founding-era
documents): cf. THE FEDERALIST NO. 57, at 850 (C.
Rossiter, ed. 2003) (J. Madison) (“House of
Representatives is so constituted as to support in its
‘members a habitual recollectionof their dependence
on the people”). Thus, only the State legislatures are
permitted to create or modify the respective State's
rules for the appointmentofpresidential electors. U.S.
Const. art. 11,§ 1, cl. 2.

“[Tlhere must be a substantial regulation of
elections if they are to be fair and honest andif some
sortof order, rather than chaos, is to accompany the
democratic processes.” Burdick v. Takushi, 504 US.
428, 433 (1992) (interior quotations omitted). Thus,
for example. deadlines are necessary, even if some
votes sent via absentee ballot do not arrive timely.
Rosario v. Rockefeller, 410 U.S. 752, 758 (1973). Even
more importantly in this pandemic year with
expanded mail-in voting, ballot-integrity measures—
e.g., witness requirements, signature verification, and
the like—are an essential component of any
legislative cxpansion of mail-in voting. See CARTER-
BAKER, at 46 (absentee ballots are “the largest source
of potential voter fraud”). Though it may be tempting
to permit a breakdownofthe constitutional order in
the face ofa global pandemic, the rule of law demands
otherwise.

Specifically, because the Electors Clause makes
clear that state legislative authority is exclusive, non-
legislative actors lack authority to amend statutes.
Republican Partyof Pa. v. Boockuar, No. 20-542, 2020
US. LEXIS 5188, at *4 (Oct. 28, 2020) (‘there is a
strong likelihood that the State Supreme Court
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decision violates the Federal Constitution) (Alito, J.,
concurring); Wisconsin State Legis., No. 20A66, 2020
US. LEXIS 5187, at *11-14 (Oct. 26, 2020)
(Kavanaugh, J., concurring in denial of application to
vacate stay); cf. Grayned v. Cityof Rockford, 408 U.S.
104, 110 (1972) (it is not within our power to construc
and narrow state laws"); Free Enter. Fund v. Pub. Co.
Accounting Oversight Bd., 561 U.S. 477, 509-10 (2010)
(editorial freedom .. [to “blue-pencil’ statutes]
belongs to the Legislature, not the Judiciary”). That
said, courts can enjoin elections or even enforcement
of unconstitutional election laws, but they cannot
rewrite the law in federal presidential elections.

For example,if a state court enjoins or modifies
ballot-integrity measures adopted to allow absentee
or mail-in voting, that invalidates ballots cast under
the relaxed standard unless the legislature has—prior
to the election—ratified the new procedure. Without
pre-election legislative ratification, results based on
the treatment and tabulation of votes done in
violation of state law cannot be used to appoint
presidential electors.

Elections must be lawful contests, but they should
not be mere litigation contests where the side with the
most lawyers wins. As with the explosion of nation-
wide injunctions, the explosion of challenges to State
election law for partisan advantage in the lead-up to
the 2020 election “is not normal.” Dep't of Homeland
Sec. v. New York, 140 S. Ct. 599, 600 (2020) (Gorsuch,
J., concurring in the grant of stay). Nor is it healthy.
Under the “Purcell principle,” federal courts generally
avoid enjoining state election laws in the period close.
to an election. Purcell, 549 U.S. at 4-5 (citing “voter
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confusion and consequent incentive to remain away
from the polls”). Purcell raises valid concerns about
confusion in the run-up to elections, but judicial
election-related injunctions also raise post-election
concerns. For example,if a state court enjoins ballot-
integrity measures adopted to secure absentee or
‘mail-in voting, that invalidates ballots cast under the
relaxed standard unless the State legislature has had
time to ratify the new procedure. Without cither pre-
election legislative ratification or a severability clause
in the legislation that created the rules for absentee
voting by mail, the state court's actions operate to
violate the Electors Clause.

2. State and local administrator's
systemic failure to follow State
election qualifies as an unlawful
amendment of State law.

When non-legislative state and local executive
actors engage in systemic or intentional failure to
comply with their State’s duly enacted election laws,
they adopt by executive fiat a de facto equivalentofan
impermissible amendmentofState election law by an
executive or judicial officer. See Section ILA1, supra.
This Court recognizes an exceutive's “consciously and
expressly adoptfing] a general policy that is so
extreme as to amount to an abdication of its statutory
responsibilities” as another form of reviewable final
action, even if the policy is not a written policy.
Heckler v. Chaney, 470 U.S. 821, 833 n.4 (1985)
(interior quotations omitted); accord id. at 839
(Brennan, J., concurring). Without a bona fide
amendment to State election law by the legislature,
exeeutive officers must follow state law. Cf. Morton v.
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Ruiz, 415 U.S. 199, 235 (1974); Service v. Dulles, 354
U.S. 363, 388-89 (1957). The wrinkle here is that the
non-legislative actors lack the authority under the
federal Constitution to enact a bona fide amendment,
regardless of whatever COVID-related emergency
power they may have.

This form of exceutive nullificationofstate law by
statewide, county, or city officers is a variant of
impermissible amendment by a non-legislative actor.
See Section ILA.1, supra. Such nullification is always
unconstitutional, but it is especially egregious when it
eliminates legislative safeguards for election integrity
(e.g. signature and witness requirements for absentee
ballots, poll watchers). Systemic failure by statewide,
county, or city election officials to follow State election
law is no more permissible than formal amendments
by an executive or judicial actor.

3. Defendant States’ administration of
the 2020 election violated the
Fourteenth Amendment.

In each of Defendant States, important rules
governing the sending, receipt, validity, and counting
of ballots were modified in a manner that varied from
county to county. These variations from county to
county violated the Equal Protection Clause, as this

2 Poll watchers are “prophylactic measures designed to pre-
vent election fraud.” Harrisv. Conrad, 675 F.2d 1212, 1216 1.10
(11th Cir. 1982), and “to insure against tampering with the
voting process.” Baer v. Meyer, 728 F.2d 471. 476 (10th Cir
1981). For example. poll monitors reported that 199 Chicago
voters cast 500 pariy-line Democratic votes, as well as three
party-ine Republican votes in one clection. Harr v. Chatman,
397 F.2d 515,515-16& n.3 (7th Cir. 1968).
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Court explained at length in Bush II. Each vote must
be treated equally. “When the state legislature vests
the right to vote for President in its people, the right
to vote as the legislature has prescribed is
fundamental; and one source of its fundamental
nature lies in the equal weight accorded to each vote
and the equal dignity owed to each voter.” Bush II, 531
USS. at 104. The Equal Protection Clause demands
uniform “statewide standards for determining what is
alegal vote.” Id. at 110.

Differential intrastate voting standards are
“hostile to the one man, onc vote basis of our
representative government.” Bush II, 531 U.S. at 107
(internal quotations omitted). These variations from
county to county also appear to have operated to affect
the election result. For example, the obstruction of
poll-watcher requirements that occurred in
Michigan's Wayne County may have contributed to
the unusually high number of more than 173,000
votes which are not tied to a registered voter and that
71 percent of the precincts are out of balance with no
explanation. Compl. § 97.

Regardless of whether the modification of legal
standards in some counties in Defendant States tilted
the election outcome in those States, it is clear that
the standards for determining what is a legal vote
varied greatly from county to county. That constitutes
a clear violation of the Equal Protection Clause; and
it calls into question the constitutionality of any
Electors appointed by Defendant States based on such
an unconstitutional election.

The Fourteenth Amendment's due process clause
protects the fundamental right to vote against “(t]he
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disenfranchisement of a state electorate.” Duncan v.
Poythress, 657 F.2d 691, 702 (5th Cir. 1981)
Weakening or eliminating signature-validating
requirements, then restricting poll watchers also
undermines the 2020 election's integrity—especially
as practiced in urban centers with histories of
electoral fraud—also violates substantive due process.
Griffin v. Burns, 570 F.2d 1065, 1077 (1st Cir. 1978)
(violation of the duc process clause may be indicated”
if “election process itself reaches the point of patent
and fundamental unfairness); see also Florida State
Conference of N.A.A.C.P. v. Browning, 522 F.3d 1153,
1183-84 (11th Cir. 2008); Roe v. State of Ala. By &
Through Evans, 43 F.3d 574, 580-82 (11¢h Cir. 1995);
Roe v. StateofAla., 68 F.3d 404, 407 (11th Cir. 1995);
Marks v. Stinson, 19 F. 3d 873, 878 (3rd Cir. 1994).
Defendant States made concerted efforts to weaken or
nullify their legislatures’ ballot-integrity measures for
the unprecedented deluge of mail-in ballots, citing the
COVID-19 pandemic as a rationale. But “Government
is not free to disregard the [the Constitution] in times
of crisis.” Roman Catholic Diocese of Brooklyn, 592
US. at_ (Gorsuch, J., concurring).

Similarly, failing to follow procedural require-
ments for amending election standards violates
procedural due process. Brown v. O'Brien, 469 F.2d
563, 567 (D.C. Cir.) vacated as moot, 409 U.S. 816
(1972). Under this Court's precedents on procedural
due process, not only intentional failure to follow
election law as enacted by a State's legislature but
also random and unauthorized acts by state election
officials and their designees in local government can
violate the Due Process Clause. Parratt v. Taylor, 451
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USS. 527, 537-41 (1981), overruled in part on other
grounds by Daniels v. Williams, 474 U.S. 327, 330-31
(1986); Hudson v. Palmer, 468 U.S. 517, 532 (1984).
Here, the violations all were intentional, evenif done
for the reason of addressing the COVID-19 pandemic.

While Plaintiff State disputes that exercising this
Court's original jurisdiction is discretionary, see
Section 111, infra, the clear unlawful abrogation of
Defendant States’ election laws designed to ensure
election integrity by a few officials, and examples of
material irregularities in the 2020 election
cumulatively warrant exercising jurisdiction.
Although isolated irregularities could be “garden-
variety” election disputes that do not raise a federal
question, the closeness of election results in swing
states combines with unprecedented expansion in the
use of fraud-prone mail-in ballots—millions of which
were also mailed out—and received and counted—
without verification—often in violation of express
state laws by non-legislative actors, see Sections
ILALILA.2, supra, call both the result and the
process into question. Foranoffice as important as the
presidency, these clear violations of the Constitution,
coupled with a reasonable inference of unconstit-
ational ballots being cast in numbers that far exceed
the margin of former Vice President Biden's vote tally
over President Trump demands the attention of this
Court.

10 “To be sure, ‘garden variety election irregularities’ may not
present facts sufficient to offend the Constitution's guarantee of
due process(J" Hunter, 635 F.3d at. 232 (quoting Griffin, 570 F.2d
at 1077-79).
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While investigations into allegations of unlawful

votes being counted and fraud continue, even the
appearance of fraud in a close election would justify
exercising the Court's discretion to grant the motion
for leave to file. Regardless, Defendant States’
violations of the Constitution would warrant this
Court's review, even if no election fraud had resulted.

B. A ruling on the 2020 election would
preserve the Constitution and help
prevent irregularities in future
elections.

In addition to ensuring that the 2020 presidential
election is resolved in a manner consistent with the
Constitution, this Court must review the violations
that occurred in Defendant States to enable Congress
and State legislatures to avoid future chaos and
constitutional violations. Unless this Court acts to
review this presidential  clection, these
unconstitutional and unilateral violations of state
election laws will continue in the future.

Regardless of how the 2020 election resolves and
whatever this Court does with respect to the 2020
election, itis imperative for our systemofgovernment
that elections follow the clear constitutional mandates
for all future elections. Just as this Court in Bush II
provided constitutional guidance to all states
regarding the equal treatment of ballots from county
to county in 2000, this Court should now provide a
clear statement that non-legislative modification of
rules governing presidential elections violate the
Electors Clause. Such a ruling will discourage in the
fatwre the kind of non-legislative election
modifications that proliferated in 2020.
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IIL REVIEW IS NOT DISCRETIONARY.
Although this Court's original jurisdiction prece-

dents would justify the Court's hearing this matter
under the Court's discretion, see Section II, supra,
Plaintiff State respectfully submits that the Court's
review is not discretionary. To the contrary, the plain
text of§ 1251(a) provides exclusive jurisdiction, not
discretionary jurisdiction. See 28 U.S.C. § 1251(a). In
addition, no other remedy exists for these interstate
challenges, see Section LG, supra, and some court
must have jurisdiction for these weighty issues. See
Mostyn v. Fabrigas, 98 Eng. Rep. 1021, 1028 (K.B.
1774) (if there is no other mode of trial, that alone
will give the Kings courts a jurisdiction’). As
individual Justices have concluded, the issue “bears.
reconsideration.” Nebraska v. Colorado, 136 S.Ct.
1034, 1035 (2016) (Thomas, J. dissenting, joined by
Alito, J); accord New Mexico v. Colorado, 137 S.Ct.
2319 (2017) (Thomas, J.. dissenting) (same). Plaintiff
State respectfully submits that that reconsideration
would be warranted to the extent that the Court does
not elect to hear this matter in its discretion.
IV. THIS CASE WARRANTS SUMMARY

DISPOSITION OR EXPEDITED BRIEFING.
The issues presented here are neither fact-bound

nor complex, and their vital importance urgently
needs a resolution. PlaintiffState will move this Court
for expedited consideration but also suggest that this
case is a prime candidate for summary disposition
because the material facts—namely, that the COVID-
19 pandemic prompted non-legislative actors to
unlawfully modify Defendant States’ election laws,
and carry out an election in violation of basic voter
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integrity statutes—are not in serious dispute.
California v. United States, 457 U.S. 273, 278 (1982);
South Carolina v. Katzenbach, 383 U.S. 301, 307
(1966). This case presents a pure and straightforward
question of law that requires neither finding
additional facts nor briefing beyond the threshold
issues presented here.

CONCLUSION
Leave to file the Bill of Complaint should be

granted.
December 7, 2020 Respectfully submitted,

Ken Paxton”
Attorney General of Texas

Brent Webster
First Assistant Attorney
General ofTexas

Lawrence Joseph
Special Counsel to the
Attorney Generalof Texas

Office of the Attorney General
P.O. Box 12548 (MC 059)
Austin, TX 78711-2548
kenneth paxton@oag. texas. gov
(512) 936-1414

* Counsel of Record
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No. 20A + Original

In the Supreme Court of the United States

STATE OF TEXAS,

Plaintiff,

v
COMMONWEALTH OF PENNSYLVANIA, STATE OF GEORGIA,

STATE OF MICHIGAN, AND STATE OF WISCONSIN,

Defendants.

MOTION FOR EXPEDITED CONSIDERATION OF THE
MOTION FOR LEAVE TO FILE A BILL OF COMPLAINT AND
FOR EXPEDITION OF ANY PLENARY CONSIDERATION OF

THE MATTER ON THE PLEADINGS IF PLAINTIFFS’
FORTHCOMING MOTION FOR INTERIM RELIEF IS NOT

GRANTED

The State of Texas (“Plaintiff State”) hereby moves, pursuant to Supreme

Court Rule 21, for expedited consideration of the motion for leave to file a bill of

complaint, filed today, in an original action on the administration of the 2020

presidential election by defendants Commonwealth of Pennsylvania, et al.

(collectively, “Defendant States”). The relevant statutory deadlines for the

defendants’ action based on unconstitutional election results are imminent:

(a) December 8 is the safe harbor for certifying presidential electors, 3 U.S.C. § 5;

(b) the electoral college votes on December 14, 3 U.S.C. § 7; and (c) the House of

Representatives counts votes on January 6, 3 U.S.C. § 15. Absent some form of relief,

the defendants will appoint electors based on unconstitutional and deeply uncertain

election results, and the House will count those votes on January 6, tainting the

election and the future of free elections.
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Expedited consideration of the motion for leave to file the bill of complaint is

needed to enable the Court to resolve this original action before the applicable

statutory deadlines, as well as the constitutional deadline of January 20, 2021, for

the next presidential term to commence. U.S. CONST. amend. XX, § 1, cl. 1. Texas

respectfully requests that the Court order Defendant States to respond to the motion

for leave to file by December 9. Texas waives the waiting period for reply briefs under

this Court's Rule 17.5, so that the Court could consider the case on an expedited basis

at its December 11 conference.

Working in tandem with the merits briefing schedule proposed here, Texas also

will move for interimrelief in the form of a temporary restraining order, preliminary

injunction, stay, and administrative stay to enjoin Defendant States from certifying

their presidential electors or having them vote in the electoral college. See S.Ct. Rule

17.2 (“The form of pleadings and motions prescribed by the Federal Rules of Civil

Procedure is followed"); ¢f. S.Ct. Rule 23 (stays in this Court). Texas also asked in

their motion for leave to file that the Court summarily resolve this matter at that

threshold stage. Any relief that the Court grants under those two alternate motions

would inform the expedited briefing needed on the merits.

Enjoining or staying Defendant States’ appointment of electors would be an

especially appropriate and efficient way to ensure that the eventual appointment and

vote of such electors reflects a constitutional and accurate tally of lawful votes and

otherwise complies with the applicable constitutional and statutory requirements in

time for the House to act on January 6. Accordingly, Texas respectfully requests
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expeditionofthis original action on one or moreof these related motions. The degree

ofexpedition required depends, in part, on whether Congress reschedules the day set

for presidential electors to vote and the day set for the House to count the votes. See

3US.C.§§7, 15; US. Const. art. II, §1m cl. 4.

STATEMENT

Like much else in 2020, the 2020 election was compromised by the COVID-19

pandemic. Even without Defendant States’ challenged actions here, the election

nationwide saw a massive increase in fraud-prone voting by mail. See BUILDING

CONFIDENCE IN U.S. ELECTIONS: REPORT OF THE COMMISSION ON FEDERAL ELECTION

REFORM, at 46 (Sept. 2005) (absentee ballots are “the largest source of potential voter

fraud"). Combined with that increase, the election in Defendant States was also

compromised by numerous changes to the State legislatures’ duly enacted election

statutes by non-legislative actors—including both “friendly” suits settled in courts

and executive fiats via guidance to election officials—in ways that undermined state

statutory ballot-integrity protections such as signature and witness requirements for

casting ballots and poll-watcher requirements for counting them. State legislatures

have plenary authority to set the method for selecting presidential electors, Bush v.

Gore, 531 U.S. 98, 104 (2000) (‘Bush II"), and “significant departure from the

legislative scheme for appointing Presidential electors presents a federal

constitutional question.” Id. at 113 (Rehnquist, C.J., concurring); accord Bush v. Palm

Beach Cty. Canvassing Bd., 531 U.S. 70, 76 (2000) (‘Bush I').

Plaintiff State has not had the benefit of formal discovery prior to submitting

this original action. Nonetheless, PlaintiffState has uncovered substantial evidence
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discussed below that raises serious doubts as to the integrity of the election processes

in Defendant States. Although new information continues to come to light on a daily

basis, as documented in the accompanying Appendix (‘App’), the voting

irregularities that resulted from Defendant States’ unconstitutional actions include

the following:

+ Jesse Jacob, a decades-long City of Detroit employee assigned to work in the

Elections Department for the 2020 election testified (App. 34a-36a) that she

was “instructed not to look at any of the signatures on the absentee ballots,

and I was instructed not to compare the signature on the absentee ballot with

the signature on file” in direct contravention of MCL § 168.765a(6), which

requires all signatures on ballots be verified.

+ Ethan J. Pease, a box truck delivery driver subcontracted to the U.S. Postal

Service (‘USPS’) to deliver truckloads of mail-in ballots to the sorting center

in Madison, WI, testified that USPS employees were backdating ballots

received after November 3, 2020. Decl. of Ethan J. Pease at {4 3-13. (App.

1492-51a). Further, Pease testified how a senior USPA employee told him on

November 4, 2020 that “An order came down from the Wisconsin/Ilinois

Chapter of the Postal Service that 100,000 ballots” and how the USPSA

dispatched employees to “find[] .. the ballots” Y 8-10. One hundred

thousand ballots “found” after election day far exceeds former Vice President

Biden margin of 20,565 votes over President Trump.
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. On August 7, 2020, the League of Women Voters of Pennsylvania and others

filed a complaint against Secretary Boockvar and other local election officials,

seeking “a declaratory judgment that Pennsylvania existing signature

verification procedures for mail-in voting” were unlawful for a number of

reasons, League of Women Voters of Pennsylvania v. Boockvar, No. 2:20-cv-

03850-PBT, (E.D. Pa. Aug. 7, 2020), which the Pennsylvania defendants

quickly settled resulting in guidance (App. 109a-114a)! issued on September

11, 2020, stating in relevant part: “The Pennsylvania Election Code does not

authorize the county board of elections to set aside returned absentee or mail-

in ballots based solely on signature analysis by the county board of elections.”

App. 113a.

. Acting under a generally worded clause that “Elections shall be free and

equal,” PA. CONST. art. I, §5, cl. 1, a 4-3 majority of Pennsylvania's Supreme

Court in Pa. Democratic Party v. Boockvar, 238 A.3d 345 (Pa. 2020), extended

the statutory deadline for mail-in ballots from Election Day to three days after

Election Day and adopted a presumption that even non-postmarked ballots

were presumptively timely. In addition, a great number of ballots were

received after the statutory deadline. Because Pennsylvania misled this Court

(i.e., declared under penalty of perjury), App. 75a, which is evidence for purposes ofa
motion for summary judgment. Neal v. Kelly, 963 F.2d 453, 457 (D.C. Cir. 1992)
(“allegations in [the] verified complaint should have been considered on the motion
for summaryjudgment as if in a new affidavit”).
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about segregating the late-arriving ballots and instead commingled those

ballots, it is now impossible to verify Pennsylvania's claim about the number

of ballots affected.

© Contrary to Pennsylvania clection law on providing poll-watchers access to the

opening, counting, and recording of absentee ballots, local election officials in

Philadelphia and Allegheny Counties decided not to follow 25 Pa. STAT. §

3146.8(b). App. 127a-28a.

«Prior to the election, Secretary Boockvar sent an email to local election officials

urging them to provide opportunities for various persons—including political

parties—to contact voters to “cure” defective mail-in ballots. This process

clearly violated several provisions of the state election code. App. 122a-24a. By

removing the ballots for examination prior to seven clock a.m. on election day,

Secretary Boockvar created a system whereby local officials could review

ballots without the proper announcements, observation, and security. This

entire scheme, which was only followed in Democrat majority counties, was

blatantly illegal in that it permitted the illegal removal of ballots from their

locked containers prematurely. App. 122a-24a.

+ On December 4, 2020, fifteen members of the Pennsylvania House of

Representatives issued a report (App. 1392-45) to Congressman Scott Perry

stating that “[t]he general electionof 2020 in Pennsylvania was fraught with

+. documented irregularities and improprictics associated with mail-in

balloting ... [and] that the reliabilityof the mail-in votes in the Commonwealth
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of Pennsylvania is impossible to rely upon.” The report detailed, inter alia,

that more than 118,426 mail-in votes either had no mail date, were returned

before they were mailed. or returned one day after the mail date. The Report

also stated that, based on government reported data, the number of mail-in

ballots sent by November 2, 2020 (2.7 million) somehow ballooned by 400,000,

103.1 million on November4, 2020, without explanation.

+ On March 6, 2020, in Democratic Party of Georgia v. Raffensperger, No. 1:19-

©v-5028-WMR (N.D. Ga.), Georgia's Secretary of State entered a Compromise

Settlement Agreement and Release (App. 19a-24a) with the Democratic Party

of Georgia (the “Settloment”) to materially change the statutory requirements

for reviewing signatures on absentee ballot envelopes to confirm the voter's

identity by making it far more difficult to challenge defective signatures

beyond the express mandatory procedures set forth at Ga. CODE § 21-2-

386(2)(1)(B), which is particularly disturbing because the legislature allowed

persons other than the voter to apply for an absentee ballot, Ga. CODE § 21-2-

381(@)(1)(C), which means that the legislature likely was relying heavily on the

signature-verification on ballots under Ga. CODE § 212-386.

. Numerous poll challengers and an Election Department employee

whistleblower have testified that the signature verification requirement was

ignored in Wayne County ina case currently pending in the Michigan Supreme

Court. App. 25a-51a.
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© The probability of former Vice President Biden winning the popular vote in the

four Defendant States—Georgia, Michigan, Pennsylvania, and Wisconsin—

independently given President Trump's early lead in those States as of3 a.m.

on November 4, 2020, is less than one in a quadrillion, or 1 in

1,000,000,000,000,000. For former Vice President Biden to win these four

States collectively, the odds ofthat event happening decrease to less than one

ina quadrillion to the fourth power (i.e., 1 in 1,000,000,000,000,000). See Decl.

of Charles J. Cicchetti, Ph.D. (‘Cicchetti Decl”) at 44 14-21, 30-31 (App. 4a-Ta,

9a).

© The same less than one in a quadrillion statistical improbabilityof Mr. Biden

winning the popular vote in the four Defendant States—Georgia, Michigan,

Pennsylvania, and Wisconsin—independently exists when Mr. Biden's

performance in eachofthose Defendant States is compared to former Secretary

of State Hilary Clinton's performance in the 2016 general election and

President Trump's performance in the 2016 and 2020 general elections. Again,

the statistical improbability of Mr. Biden winning the popular vote in these

four States collectively is 1 in 1,000,000,000,000,000%, Id. 10-13, 17-21, 30-31

(App. 3a-Ta, 9a).

© Georgia's unconstitutional abrogationof the express mandatory procedures for

challenging defective signatures on ballots set forth at Ga. CODE § 21-2-

386(a)(1)(B) resulted in far more ballots with unmatching signatures being

counted in the 2020 election thanif the statute had been properly applied. The
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2016 rejection rate was more than seventeen times greater than in 2020. See

Cicchetti Decl. at § 24 (App. 7a). As a consequence, applying the rejection rate

in 2016, which applied the mandatory procedures, to the ballots received in

2020 would result in a net gain for President Trumpof 25,587 votes. This would

be more than needed to overcome the Biden advantage of 12,670 votes, and

Trump would win by 12,917 votes. See App. 8a.

© The two Republican members of the Board rescinded their votes to certify the

vote in Wayne County, and signed affidavits alleging they were bullied and

misled into approving election results and do not believe the votes should be

certified until serious irregularities in Detroit votes are resolved. See Cicchetti

Decl. at § 29 (App. 8a).

+ The Wayne County Statement of Votes Report lists 174,384 absentee ballots

out of 566,694 absentee ballots tabulated (about 30.8%) as counted without a

registration number for precincts in the City of Detroit. See Cicchetti Decl. at

927 (App. 8a). The number of votes not tied to a registered voter by itself

exceeds Vice President Biden's margin of marginof 146,007 votes by more than

28,377 votes. The extra ballots cast most likely resulted from the phenomenon

of Wayne County election workers running the same ballots through a

tabulator multiple times, with Republican poll watchers obstructed or denied

access, and election officials ignoring poll watchers’ challenges, as documented

by numerous declarations. App. 25a-51a.

As a net result of these challenges, the close election result in Defendant States—on
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which the presidential election turns—is indeterminate. Put another way, Defendant

States’ unconstitutional actions affect outcome-determinative numbers of popular

votes, that in turn affect outcome-determinative numbersofelectoral votes.

To remedy Texas's claims and remove the cloud over the results of the 2020

election, expedited review and interim relief are required. December 8, 2020 is a

statutory safe harbor for States to appoint presidential electors, and by statute the

electoral college votes on December 14. See 3 U.S.C. §§ 7, 15. In a contemporaneous

filing, Texas asks this Court to vacate or enjoin—either permanently, preliminarily,

or administratively—Defendant States from certifying their electors and

participating in the electoral college vote. As permanent relief, Texas asks this Court

to remand the allocation of electors to the legislatures of Defendant States pursuant

to the statutory and constitutional backstop for this scenario: “Whenever any State

has held an election for the purpose of choosing electors, and has failed to make a

choice on the day prescribed by law, the electors may be appointed on a subsequent

day in such a manner as the legislature of such State may direct.” 3 USC. § 2

(emphasis added); U.S. CONST. art. IL § 1, el. 2.

Significantly, State legislatures retain the authority to appoint electors under

the federal Electors Clause, even if state laws or constitutions provide otherwise.

McPherson v. Blacker, 146 U.S. 1, 35 (1892); accord Bush I, 531 U.S. at 76-77; Bush

11,531 U.S at 104. For its part, Congress could move the December 14 date set for the

electoral college’s vote, as it has done before when faced with contested elections. Ch.

37, 19 Stat. 227 (1877). Alternatively, the electoral college could vote on December 14

10
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without Defendant States’ electors, with the presidential election going to the House

of Representatives under the Twelfth Amendment if no candidate wins the required

270-vote majority.

What cannot happen, constitutionally, is what Defendant States appear to

want (namely, the electoral college to proceed based on the unconstitutional election

in Defendant States):

When the state legislature vests the right to vote for
President in its people, the right to vote as the legislature
has prescribed is fundamental; and one source of its funda-
mental nature lies in the equal weight accorded to each
vote and the equal dignity owed to each voter.

Bush II, 531 U.S. at 104. Proceeding under the unconstitutional election is not an

option.

Pursuant to 28 U.S.C. 1251(a), Plaintiff State has filed a motion for leave to

file a bill of complaint today. As set forth in the complaint and outlined above, all

Defendant States ran their 2020 election process in noncompliance with the ballot-

integrity requirements of their State legislature's election statutes, generally using

the COVID-19 pandemic as a pretext or rationale for doing so. In so doing, Defendant

States disenfranchised not only their own voters, but also the voters of all other

States: “the impact of the votes cast in each State is affected by the votes cast for the

various candidates in other States.” Anderson v. Celebrezze, 460 U.S. 780, 795 (1983).

ARGUMENT
The Constitution vests plenary authority over the appointing of presidential

electors with State legislatures. McPherson, 146 U.S. at 35; Bush I, 531 U.S. at 76-

77; Bush II, 531 U.S at 104. While State legislatures need not proceed by popular

n
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vote, the Constitution requires protecting the fundamental right to vote when State

legislatures decide to proceed via elections. Bush 1, 531 U.S. at 104. On the issue of

the constitutionality of an election, moreover, the Judiciary has the final say: “It is

emphatically the province and dutyof the judicial department to say what the law

is.” Marbury v. Madison, 5 U.S. (1 Cranch) 137, 177 (1808); Bush I, 531 U.S. at 104.

For its part, Congress has the ability to set the time for the electoral college to vote.

USS. CONST. art. IL § 1, cl. 3. To proceed constitutionally with the 2020 election, all

three actors potentially have a role, given the complications posed by Defendant

States’ unconstitutional actions.

With this year's election on November 3, and the electoral college's vote set by

statute for December 14, 3 US.C. § 7, Congress has not allowed much time to

investigate irregularities like those in Defendant States before the electoral college

is statutorily set to act. But the time constraints are not constitutional in nature—

the Constitution's only time-related provision is that the President's term ends on

January 20, US. CoNst. amend. XX, § 1, cl. 1—and Congress has both the obvious

authority and even a history of moving the date of the electoral college's vote when

election irregularities require it

Expedited consideration of this matter is warranted by the seriousness of the

issues raised here, not only for the results of the 2020 presidential lection but also

for the implications for our constitutional democracy going forward. If this Court does.

not halt the Defendant States’ participation in the electoral college's vote on

December 14, a grave cloud will hang over not only the presidency but also the

12
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Republic.

With ordinary briefing, Defendant States would not need to respond for 60

days, S.Ct. Rule 17.5, which is after the next presidential term commences on

January 20, 2021. Accordingly, this Court should adopt an expedited briefing

schedule on the motion for leave to file the bill of complaint, as well as the

contemporancously filed motion for interim relief, including an administrative stay

or temporary restraining order pending further order of the Court. If this Court

declines to resolve this original action summarily, the Court should adopt an

expedited briefing schedule for plenary consideration, allowing the Court to resolve

this matter before the relevant deadline passes. The contours of that schedule depend

on whether the Court grants interim relief. Texas respectfully proposes two alternate

schedules.

Ifthe Court has not yet granted administrative relief, Texas proposes that the

Court order Defendant States to respond to the motion for leave to file a bill of

complaint and motion for interim relief by December 9. See S.Ct. Rule 17.2 (adopting

Federal Rules of Civil Procedure); FED. R. C1v. P. 65; cf. S.Ct. Rule 23 (stays). Texas

waives the waiting period for reply briefs under this Court's Rule 17.5 and would

reply by December 10, which would allow the Court to consider this case on an

expedited basis at its December 11 Conference.

With respect to the meritsif the Court neither grants the requested interim

relief nor summarily resolves this matter in response to the motion for leave to file

the bill ofcomplaint, thus requiring briefingofthe merits, Texas respectfully proposes
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the following schedule for briefing and argument:

December 8, 2020 Plaintiffs’ opening brief

December 8, 2020 Amicus briefs in support of plaintiffs or of neither party

December 9, 2020 Defendants’ response brief(s)

December 9, 2020 Amicus briefs in supportof defendants

December 10,2020 Plaintiffs’ reply brief(s) to cach response brief

December 11,2020 Oral argument, if needed

If the Court grants an administrative stay or other interim relief, but does not

summarily resolve this matter in response to the motion for leave to file the bill of

complaint, Texas respectfully proposes the following schedule for briefing and

argument on the merits:

December 11,2020 Plaintiffs opening brief

December 11,2020 Amicus briefs in support of plaintiffs or of neither party

December 17,2020 Defendants’ response brief(s)

December 17,2020 Amicus briefs in support of defendants

December 22, 2020 Plaintiffs’ reply brief(s) to each response brief

December 2020 Oral argument,if needed

In the event that Congress moves the date for the electoral college and the House to

vote or count votes, then the parties could propose an alternate schedule. If any

motions to intervene are granted by the applicable deadline, intervenors would file

by the applicable deadline as plaintiffi-intervenors or defendants-intervenors, with

any still-pending intervenor filings considered as amicus briefs unless such
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prospective intervenors file or seek leave to file an amicusbrief in licu of their still-

pending intervenor filings.

'LUSION

Texas respectfully requests that the Court expedite consideration of its motion

for leave to file a bill of complaint based on the proposed schedule and, if the Court

neither stays nor summarily resolves the matter and thus sets the case for plenary

consideration, that the Court expedite briefing and oral argument based on the

proposed schedule.

Dated: December 7, 2020 Respectfully submited,

Is/ Ken Paxton
Ken Paxton” —
Attorney Generalof Texas

Brent Webster
First Assistant Attorney General of Texas

Lawrence Joseph
Special Counsel to the Attorney General of
Texas

Officeof the Attorney General
P.0. Box 12548 (MC 039)
Austin, TX 78711-2548
kenneth.paxton@oag.texas.gov

(512) 936-1414

* Counsel of Record

Counsel for Plaintiffs
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ERTIFICATE AS TO FORM

Pursuant to Sup. Ct. Rules 22 and 33, I certify that the foregoing motion are

proportionately spaced, has a typeface ofCentury Schoolbook, 12 points, and contains

15 pages (and 8,550 words), excluding this Certificate as to Form, the Table of

Contents, and the Certificate of Service.

Dated: December 7, 2020 Respectfully submitted,

Isl Ken Paxton

Ken Paxton
Counsel of Record

Attorney General ofTexas
Office of the Attorney General
P.O. Box 12548 (MC 059)
Austin, TX 78711-2548
Kennethpaxton@oag.texas.gov
(512) 936-1414

Counsel for Plaintiffs
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CERTIFICATEOF SERVICE

The undersigned certifies that, on this 7th day of December 2020, in addition

to filing the foregoing document via the Court's electronic filing system, one true and
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No. ,Original
ee.

Fn the Supreme Court of the Enited States

STATE OF TEXAS,

Plaintiff,
v.

COMMONWEALTH OF PENNSYLVANIA, STATE OF
GEORGIA, STATE OF MICHIGAN, AND STATE OF

WISCONSIN,
Defendants.

MOTION FOR PRELIMINARY
INJUNCTION AND TEMPORARY

RESTRAINING ORDER OR,
ALTERNATIVELY, FOR STAY AND

ADMINISTRATIVE STAY

Pursuant to S.Ct. Rules 21, 23, and 17.2 and pur-

suant to FED. R. Civ. P. 65, the State of Texas
(“Plaintiff State”) respectfully moves this Court to
enter an administrative stay and temporary
restraining order (“TRO”) to enjoin the States of
Georgia, Michigan, and Wisconsin and the
Commonwealth of Pennsylvania (collectively, the
“Defendant States’) and all of their agents, officers,
presidential electors, and others acting in concert
from taking action to certify presidential electors or to
have such electors take any official action—including
without limitation participating in the electoral
college or voting for a presidential candidate—until
further order of this Court, and to preliminarily enjoin
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and to stay such actions pending the final resolution
of this action on the merits.

STATEMENTOFTHECASE
Lawful elections are the heart of our freedoms.

“No right is more precious in a free country than that
of havinga voice in the election of those who make the
laws under which, as good citizens, we must live.
Other rights, even the most basic, are illusoryif the
right to vote is undermined.” Wesberry v. Sanders, 376
U.S. 1, 10 (1964). Trust in the integrity ofthat process
is the glue that binds our citizenry and the States in
this Union.

Elections face the competing goals of maximizing
and counting lawful votes but minimizing and
excluding unlawful ones. Reynolds v. Sims, 377 US.
533, 554-55 (1964); Bush v. Gore, 531 U.S. 98, 103
(2000) (the votes eligible for inclusion in the
certification are the votes meeting the properly
established legal requirements”) (‘Bush II’); compare
52 USC. §205010)(1)-(2) (2018) with id.
§20501(b)(3)-(4). Moreover, “the right ofsuffrage can
be denied by a debasement or dilution of the weight of
a citizen's vote just as effectively as by wholly
prohibiting the free exercise of the franchise.”
Reynolds, 377 U.S. at 555. Reviewing election results
requires not only counting lawful votes but also
climinating unlawful ones.

It is an understatement to say that 2020 was not
a good year. In addition to a divided and partisan
national mood, the country faced the COVID-19
pandemic. Certain officials in the Defendant States
presented the pandemic as the justification for
ignoring state laws regarding absentee and mail-in
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voting. The Defendant States flooded their citizenry
with tens of millions of ballot applications and ballots
in derogation of statutory controls as to how they are
lawfully received, evaluated, and counted. Whether
well intentioned or not, these unconstitutional acts
had the same uniform effeci—they made the 2020
election less secure in the Defendant States. Those
changes are inconsistent with relevant state laws and
were made by non-legislative entities, without any.
consent by the state legislatures. The acts of these
officials thus directly violated the Constitution. U.S.
Const. art. 1, § 4; id. art. 11, § 1, cl. 2.

This case presents a question of law: Did the
Defendant States violate the Electors Clause by
taking non-legislative actions to change the election
rules that would govern the appointment of
presidential electors? These non-legislative changes
10 the Defendant States’ election laws facilitated the
casting and counting of ballots in violation of state
law, which, in turn, violated the Electors Clause of
Aticle II, Section 1, Clause 2 of the U.S. Constitution.
By these unlawful acts, the Defendant States have not
only tainted the integrity of their own citizens’ vote,
but their actions have also debased the votes of
citizens in Plaintiff State and other States that
remained loyal to the Constitution.

Elections for federal office must comport with
federal constitutional standards, see Bush IT, 531 U.S.
at 103-05, and exceutive branch government officials
cannot subvert these constitutional requirements, no
matter their stated intent. For presidential elections,
cach State must appoint its Electors to the electoral
college in a manner that complies with the
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Constitution, specifically the Electors Clause
requirement that only state legislatures may set the
rules governing the appointment of electors and the
elections upon which such appointment is based.t
Constitutional Background

The Electors Clause requires that each State
“shall appoint’ its Presidential Electors “in such
Manner as the Legislature thereof may direct.” U.S.
Const. art. IL, § 1, cl. 2 (emphasis added); cf. id. art. I,
§ 4 (similar for time, place, and manner of federal
legislative elections). “[TJhe state legislature's power
to select the manner for appointing electors is
plenary.” Bush II, 531 U.S. at 104 (emphasis added).
and sufficiently federal for this Courts review. Bush
v. Palm Beach Cty. Canvassing Bd. 531 US. 70, 76
(2000) (‘Bush I). This textual feature of our
Constitution was adopted to ensure the integrity of
the presidential selection process: “Nothing was more
to be desired than that every practicable obstacle
should be opposed to cabal, intrigue, and corruption.”
FEDERALIST No. 68 (Alexander Hamilton). When a
State conducts a popular election to appoint electors,
the State must comply with all constitutional
requirements. Bush 11, 531 U.S. at 104. When a State
fails to conduct a valid election—for any reason—"the
electors may be appointed on a subsequentday in such

* Subject to override by Congress, State legislatures have the
exclusive power to regulate the time, place, and manner for
electing Members of Congress. see U.S. CONST. art. I.§ 4. which
is distin from legislatures” exclusive and plenary authority on
the appointment of presidential electors. When non-legislative
actors purport to set State lection law for presidential clections,
they violate both the Elections Clause and the Blectors Clause.
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a manner as the legislature of such State may direct.”
3 U.S.C. § 2 (emphasis added).
Defendant States’ Violations of Electors Clause

As set forth in the Complaint, exccutive and
judicial officials made significant changes to the
legislatively defined election laws in the Defendant
States. See Compl. at YY 29-134. Taken together,
these non-legislative changes did away with statutory
ballot-security measures for absentee and mail-in
ballots such as signature verification, witness
requirements, and statutorily authorized secure
ballot drop-off locations.

Citing the COVID-19 pandemic, Defendant States
gutted the safeguards for absentee ballots through
non-legislative actions, despite knowledge that
absentee ballots are “the largest source of potential
voter fraud” BUILDING CONFIDENCE IN U.S.
ELECTIONS: REPORT OF THE COMMISSION ON FEDERAL
ELECTION REFORM, at 46 (Sept. 2005) (hereinafter,
“CARTER-BAKER"), which is magnified when absentee
balloting is shorn of ballot-integrity measures such as
signature verification, witness requirements, or
outer-envelope protections, or when absentee ballots
are processed and tabulated without bipartisan
observation by poll watchers.
Factual Background

Without Defendant States’ combined 72 electoral
votes, President Trump presumably has 232 electoral
votes, and former Vice President Biden presumably
has 234. Thus, Defendant States’ electors will
determine the outcome of the election. Alternatively,
if Defendant States are unable to certify 37 or more
electors, neither candidate will have a majority in the
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Electoral College, in which case the election would
devolve to the US. House of Representatives under
the Twelfth Amendment to the U.S. Constitution.

STANDARD OF REVIEW

Original actions follow the motions practice of the
Federal Rulesof Civil Procedure. S.Ct. 17.2. Plaintiffs
can obtain preliminary injunctions in original actions.
See California v. Texas, 459 U.S. 1067 (1982)
Clmlotion of plaintiff for issuance of a preliminary
injunction granted"); United States v. Louisiana, 351
U.S. 978 (1956) (enjoining named state officers “and
others acting with them ... from prosecuting any other
case or cases involving the controversy before this
Court until further orderof the Court”). Similarly, a
moving party can seck a stay pending appeal under
this Courts Rule 23.2

Plaintiffs who seek interim relief under Federal
Rule 65 must establish that they likely will succeed on
the merits and likely will suffer irreparable harm
without interim relief, that the balance of equities
between their harm in the absence of interim relief
and the defendants’ harm from interim relief favors
the movants, and that the public interest favors
interim relief. Winter v. Natural Resources Def.
Council, Inc., 555 U.S. 7, 20 (2008). To obtain a stay
pending appeal under this Court's Rule 23, the
applicant must meet a similar test:

© See. Franko. Walker, 133 S.Ct. 7 (2014); Hustedv. Ohio
State Conf.of the NAACP, 135 S.Ct. 42 (2014); North Carolina v.
League of Women Voters, 155 S.C1. 6 (2014); Arizona Sects ofState's Officev. Feldman,137S.Ct. 416 (016). North Carolina,
. Covington, 138 $.C1. 974 (2015); Republican Nat Com.
Democratic Natl Comn.. 140 S.Ct. 1205 (2020).
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(1) a reasonable probability that four Justices
will consider the issue sufficiently meritorious
to grant certiorari; (2) a fair prospect that a
majority of the Court will vote to reverse the
judgment below; and (3) a likelihood that
irreparable harm will result from the denial of
a stay. In close cases the Circuit Justice or the
Court will balance the equities and weigh the
relative harms to the applicant and to the
respondent.

Hollingsworth v. Perry, 538 U.S. 183, 190 (2010).
ARGUMENT

1. THIS COURT IS LIKELY TO EXERCISE ITS
DISCRETION TO HEAR THIS CASE.
Although Plaintiff State disputes that this Court

has discretion to decide not to hear this case instituted
by a sovereign State, see 28 U.S.C. § 1251(a) (this
Court's jurisdiction is exclusive for actions between
States); Nebraska v. Colorado, 136 S.Ct. 1034, 1035
(2016) (Thomas, J., dissenting, joined by Alito, J;
accord New Mexico v. Colorado, 137 S.Ct. 2319 (2017)
(Thomas, J., dissenting), this Court is nonetheless
likely to exercise its discretion to hear this case for two
reasons, which is analogous to the first Hollingsworth
factor for a stay.

First, in the analogous case ofRepublican Party v.
Booclvar, No. 20454, 2020 U.S. LEXIS 5181 (Oct. 19,
2020), four justices voted to stay a decision by the
Pennsylvania Supreme Court that worked an example
of the type of non-legislative revision to State election
law that the Plaintiff State challenges here. In
addition, since then, a new Associate Justice joined
the Court, and theChief Justice indicated a rationale
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for voting against a stay in Democratic Natl Comm
v. Wisconsin State Legis., No. 20A66, 2020 U.S. LEXIS
5187, at *1 (Oct. 26, 2020) (Roberts, C.J., concurring
in denial ofapplication to vacate stay)thateither does
not apply to original actions or that was wrong for the
reasons set forth in Section ILA.2, supra (non-
legislative amendmentofStateelection statutes poses
a question that arises under the federal Constitution,
sec Bush II 531 US. at 113 (Rehnquist, C.J.
concurring).

Second, this Court has repeatedly acknowledged
the “uniquely important national interest”inelections
for president and the rules for them. Bush I1, 531 U.S.
at 112 (interior quotations omitted); see also Oregon v.
Mitchell, 400 U.S. 112 (1970) (original jurisdiction in
Voting-rights cases). Few cases on this Court's docket
will be as important to our future as this case.

“Third, no other remedy or forum exists for a State
to challenge multiple States’ maladministration of a
presidential election, see Section ILAS, infra, and
some court must have jurisdiction for these
fundamental issues about the viability of our
democracy: “if there is no other mode of trial, that
alone will give the King's courts a jurisdiction.”
Mostyn v. Fabrigas, 98 Eng. Rep. 1021, 1028 (K.B.
1774) (Lord Mansfield).

IL. THE PLAINTIFF STATE IS LIKELY TO
PREVAIL.

Under the  Winter-Hollingsworth test, the
plaintiffs likelihoodofprevailing is the primary factor
to assess the needforinterim relief. Here, the Plaintiff
State will prevail because this Court has jurisdiction
and thePlaintiff State's merit case is likely to prevail.
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A. This Court has jurisdiction over

Plaintiff State's claims
In order to grant leave to file, this Court first must

assureitselfof its jurisdiction, Steel Co. v. Citizens for
a Better Env, 523 U.S. 83, 95 (1998): cf. Foman v.
Davis, 371 U.S. 178, 182 (1962) (courts deny leave to
file amended pleadings that would be futile). That
standard is met here. The Plaintiff State's
fundamental rights and interests are at stake. This
Court is the only venue that can protect the Plaintiff
State's Electoral College votes from being cancelled by
the unlawful and constitutionally tainted votes cast
by Electors appointed by the Defendant States.

1. The claims fall within this Court's
constitutional and statutory subject-
matter jurisdiction.

The federal judicial power extends to
“Controversies between two or more States.” U.S.
CONST. axt. III, § 2, and Congress has placed the
jurisdiction for such suits exclusively with the
Supreme Court: “The Supreme Court shall have
original and exclusive jurisdiction of all controversies
between two or more States.” 28 U.S.C. § 1251(a)
(emphasis added). This Courtnot only is a permissible
court for hearing this action; it is the only court that
can hear this action quickly enough to render relief
sufficient to avoid constitutionally tainted votes in the
Electoral College and to place the appointment and
certification of the Defendant States’ presidential
electors before their legislatures pursuant to 3 U.S.C.
§§ 2, 5, and 7 in time for a vote in the House of
Representatives on January 6, 2021. See 3 U.S.C. § 15.
With that relief in place, the House can resolve the
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election on January 6, 2021, in time for the President
to be selected by the constitutionally set date of
January 20. U.S. CONST. amend. XX, § 1.

2. The claims arise under the
Constitution.

When States violate their own election laws, they
may argue that these violations are insufficiently
federal to allow review in this Court. Cf. Foster v.
Chatman, 136 S.Ct. 1737, 1745-46 (2016) (this Court
lacks jurisdiction to review state-court decisions that
“rest[] on an adequate and independent state law
ground”). That attempted evasion would fail for two
reasons.

First, in the election context, a state-court remedy
ora state executive's administrative action purporting
to alter state election statutes implicates the Electors
Clause. See Bush II, 531 U.S. at 105. Even a plausible
federaldaw defense to state action arises under
federal law within the meaning of Article III. Mesa v.
California, 489 U.S. 121, 136 (1989) (holding that “it
is the raising of a federal question in the officer's
removal petition that constitutes the federal law
under which the action against the federal officer
arises for Art. III purposes”). Constitutional arising-
under jurisdiction exceeds statutory federal-question
jurisdiction of federal district courts,’ and—indeed—
we did not even have federal-question jurisdiction
until 1875. Merrell Dow Pharm. 478 U.S. at 807. The

+ The statute for federal-officer removal at issue in Mesa
omits thewellpleaded complaint rule, id., which is a statutory
restriction on federal-question jurisdiction under 28 US.C. §
1331. See Merrell Dow Pharm., Inc. v. Thompson, 475 U.S. 804,
808 (1986).
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Plaintiff State's Electoral Clause claims arise under
the Constitution and so arc federal, even if the only
claim is that the Defendant States violated their own
state election statutes. Moreover, as is explained
below, the Defendant States’ actions injure the
interests of Plaintiff State in the appointment and
certification of presidential electors to the Electoral
College.

Given this federal-law basis against these state
actions, the state actions are not “independent” of the
federal constitutional requirements that provide this
Court jurisdiction. Fox Film Corp. v. Muller, 206 U.S.
207, 210-11 (1935); of. City of Chicago v. Intl Coll. of
Surgeons, 522 U.S. 156, 164 (1997) (noting that “even
though state law creates a party's causes of action, its.
case might still ‘arise under’ the laws of the United
States ifa well-pleaded complaint established that its.
right torelief under state law requires resolution ofa
substantial question of federal law” and collecting
cases) (internal quotations and alterations omitted).
Plaintiff State's claims therefore fall within this
Court's arising-under jurisdiction.

Second, state election law is not purely a matter
of state law because it applies “not only to elections to
state offices, but also to the election of Presidential
electors,” meaning that state law operates, in part, “by
virtue of a direct grant of authority made under Art.
I1,§ 1, cl. 2, of the United States Constitution.” Bush
1,531 US. at 76. Logically, “any state authority to
regulate election to [federal] offices could not precede
their very creation by the Constitution,” meaning that
any “such power had to be delegated to, rather than
reserved by, the States.” Cool: v. Gralike, 531 U.S.
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510, 522 (2001) (internal quotations omitted). “It is no
original prerogative of State power to appoint a
representative, a senator, or President for the Union.”
J. Story, 1 COMMENTARIES ON THE CONSTITUTION OF
‘THE UNITED STATES § 627 (3d ed. 1858). For these
reasons, any “significant departure from the
legislative scheme for appointing Presidential electors
presents a federal constitutional question.” Bush II,
531 U.S. at 113 (Rehnquist, C.J., concurring).

Under these circumstances, this Court has the
power both to review and to remedy a violation of the
Constitution. Significantly, parties do not need
winning hands to establish jurisdiction. Instead,
jurisdiction exists when “the right of the petitioners to
recover under their complaint will be sustained if the
Constitution and laws of the United States are given
one construction,” even if the right “will be defeated if
they are given another.” Bell v. Hood, 327 U.S. 678,
685 (1946). At least as to jurisdiction, a plaintiff need
survive only the low threshold that “the alleged claim
under the Constitution or federal statutes [not] ... be
immaterial and made solely for the purpose of
obtaining jurisdiction or ... wholly insubstantial and
frivolous Id. at 682. The Bill ofComplaint meets that
test.

3. The claims raise a “case or
controversy” between the States.

Like any other action, an original action must
meet the Article 111 criteria for a case or controversy:
“it must appear that the complaining State has
suffered a wrong through the actionofthe other State,
furnishing ground for judicial redress, or is asserting
a right against the other State which is susceptible of
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judicial enforcement according to the accepted
principles of the common law or equity systems of
jurisprudence.” Maryland v. Louisiana, 451 U.S. 725,
735-36 (1981) (internal quotations omitted). Plaintiff
State has standing under those rules.

With voting, “the right of suffrage can be denied
by a debasement or dilution of the weight of a citizen's.
vote just as effectively as by wholly prohibiting the
free exercise of the franchise.” Bush II, 581 U.S. at
105 (quoting Reynolds, 377 US. at 533). In
presidential elections, “the impact of the votes cast in
cach State is affected by the votes cast for the various
candidates in other States.” Anderson v. Celebrezze,
460 U.S. 780, 795 (1983). Thus, votes in the Defendant
States affect the votes in the Plaintiff State, as set
forth in more detail below.

a. Plaintiff State suffersan injury
in fact.

The citizens of Plaintiff State have the right to
demand that all other States abide by the
constitutionally set rules in appointing Presidential
Electors to the Electoral College. “No right is more
precious in a free country than that of having a voice
in the election of those who make the laws under
which, as good citizens, we must live. Other rights,

© its constitutional minimum, standing doctrine measures
the nocossary effect on plaintiffs under a tripartite test
cognizable injury to the plaintiff, causation by the challenged
conduct, and redressable by a court. Lujan. v. Defenders ofWildlife, 501 U.S. 555, 561-62 (1992). The rules for standing in
state-versusstato actions is the same as the rulcs in other
actions under Article I. See Marylandv. Louisiana, 151 US.
725,756 (1981),
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even the most basic, are illusoryif the right to vote is
undermined.” Wesberry, 376 U.S. at 10; Yick Wo v.
Hopkins, 118 U.S. 336. 370 (1886) (‘the political
franchise of voting” is “a fundamental political right,
because preservative of all rights’). “Every voter in a
federal ... election, whether he votes for a candidate
with little chance of winning or for onc with little
chance of losing, has a right under the Constitution to
have his vote fairly counted.” Anderson v. United
States, 417 U.S. 211, 227 (1974); Baker v. Carr, 369
U.S. 186, 208 (1962). Put differently, “a citizen has a
constitutionally protected right to participate in
elections on an equal basis with other citizens in the
jurisdiction,” Dunn v. Blumstein, 405 U.S. 330, 336
(1972), and—unlike the residency durations required
in Dunn—the “jurisdiction” here is the entire United
States. In short, the rights at issue are cognizable
under Article [11

Significantly, Plaintiff State presses its own form
of voting-rights injury as a State. As with the one-
person, onc-vote principle for congressional
redistricting in Wesberry. the equality of the States
arises from the structursof the Constitution, not from
the Equal Protection or Due Process Clauses. See
Wesberry, 376 U.S. at 7-8; id. n.10 (expressly not
reaching claims under Fourteenth Amendment)
Whereas the House represents the People
proportionally, the Senate represents the States. See
U.S. CONST. art. V, el. 3 (‘no state, without its consent,
shall be deprived of its equal suffrage in the Senate”).
While Americans likely care more about who is elected
President, the States have a distinct interest in who
is elected Vice President and thus who can cast the tie-
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breaking vote in the Senate. Through that interest,
Plaintiff State suffers an Article III injury when
another State violates federal law to affect the
outcome of a presidential election. This injury is
particularly acute in 2020, where a Senate majority
often will hang on the Vice President's tic-breaking
vote because of the nearly equal—and, depending on
the outcome of Georgia run-off elections in January,
possibly equal—balance between political partics.
Quite simply, it is vitally important to the States who
becomes Vice President.

Because individual citizens may arguably suffer
only a generalized grievance from Electors Clause
violations, Plaintiff State has standing where its
citizen voters would not, Lance v. Coffman, 549 U.S.
437, 442 (2007) (distinguishing citizen plaintiffs from
citizen relators who sued in the nameof a state). In
Massachusetts v. Environmental Protection Agency,
549 USS. 497 (2007), this Court held that states
sceking to protect their sovereign interests are
“entitled to special solicitude in our standing
analysis.” Id. at 520. While Massachusetts arose in a
different context—the same principles of federalism
apply equally here to require special deference to the
sovereign states on standing questions.

In addition to standing for their own injuries,
States can assert parens patriae standing for their
citizens who arc Presidential Electors.® Like

5 “The ‘parens patriac’ doctrine .. is a recognition of the
principle that the state when aparty10a suit involving a matter
of sovereign interest, ‘must be deemed to represent all its
citizens.” New Jerseyv.New York. 345 U.S. 369, 372-73 (1953)
(quoting Kentuckyv.Indiana, 281 U.S. 163, 173 (1930)
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legislators, Presidential Electors assert “legislative
injury” whenever allegedly improper actions deny
them a working majority. Coleman v. Miller, 307 U.S.
433, 435 (1939). The Electoral College is a zero-sum
game. If the Defendant States’ unconstitutionally
appointed Electors vote for a presidential candidate
opposed by the Plaintiff State's presidential electors,
that operates to defeat the Plaintiff States interests.s
Indeed, even without an electoral college majority,
presidential electors suffer the same voting-debase-
ment injury as voters generally: “It must be
remembered that ‘the right of suffrage can be denied
by a debasement or dilution of the weight ofa citizen's
vote just as effectively as by wholly prohibiting the
free exercise of the franchise.” Bush II, 531 U.S. at
105 (quoting Reynold, 377 U.S. at 555). Those injuries
to electors serve as an Article 111 basis for a parens
patriae action by their States.

b. The Defendant States caused the
injuries.

Non-legislative officials in the Defendant States
cither directly caused the challenged violations of the
Electors Clause or, in the case of Georgia, acquiesced
to them in settling a federal lawsuit. The Defendants
thus caused the Plaintiff's injuries.

© Because Plaintif State appointed its presidential electors
fully consistent with the Constitution, it suffers injury if its
presidential electors are defeated by’ the Defendant States’
unconstitutionally appointed presidential electors. This injury is
all the more acute because Plaintiff State has taken steps to
prevent fraud. Unlike the Defendant States, the Plaintiff State
neither weakened nor allowed the weakening of its ballot-
integrity statutes by non-lgislative means.
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c. Therequestedreliefwould
redresstheinjuries.

This Court has authority to redress the Plaintiff
State's injuries, and the requested reliefwill do so.

First, while the Defendant States are responsible
for their elections, this Court has authority to enjoin
reliance on unconstitutional elections:

When the state legislature vests the right to
vote for President in its people, the right to
vote as the legislature has prescribed is
fundamental; and one source of its funda-
mental nature lies in the equal weight
accorded to each vote and the equal dignity
owed to each voter.

Bush I, 531 U.S. at 104; City of Boerne v. Flores, 521
US. 507, 524 (1997) (‘power to interpret the
Constitution in a case or controversy remains in the
Judiciary”). ThePlaintiffState does not ask this Court
to decide who won the election; they only ask that the
Court enjoin theclear violations of the Electors Clause
of the Constitution.

Second, the relief that the Plaintiff State
requests—namely, remand to the State legislatures to
allocate presidential electors in a manner consistent
with the Constitution—does not violate the Defendant
States’ rights or exceed this Court's power. The power
to select presidential electors is a plenary powerofthe
legislatures, and this remains so, without regard to
state law:

This power is conferred upon the legislatures
of the States by the Constitutionof the United
States, and cannot be taken from them or
modified by their State constitutions...
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Whatever provisions may be made by statute,
or by the state constitution, to choose electors
by the people, there is no doubtof the right of
the legislature to resume the power at any
time, for it can neither be taken away nor
abdicated.

McPherson v. Blacker, 146 U.S. 1, 35 (1892) (internal
quotations omitted); accord Bush I, 531 U.S. at 76-77;
Bush II, 531 U.S at 104.

Third, uncertainty of how the Defendant States’
legislatures will allocate their electors is irrelevant to
the question of redressability:

If a reviewing court agrees that the agency
misinterpreted the law, it will set aside the
agency's action and remand the case — even
though the agency .. might later, in the
exercise of its lawful discretion, reach the
same result for a different reason.

FEC v. Akins, 524 U.S. 11, 25 (1998). The Defendant
States’ legislatures would remain free to exercise
their plenary authority under the Electors Clause in
any constitutional manner they wish. For example,
they may review the presidential election results in
their State and determine that winner would be the
same, notwithstanding the violations of state law in
the conduct of the election. Or they may appoint the
Electors themselves, either appointing all for one
presidential candidate or dividing the State's Electors
and appointing some for one candidate and some for
another candidate. Or they may take any number of
actions that would be consistent with the
Constitution. Under Akins, the simple act of
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reconsideration under lawful means is redress
enough.

Fourth, the requested relief is consistent with
federal election law: “Whenever any State has held an
election for the purpose of choosing electors, and has
failed to make a choice on the day prescribed by law,
the clectors may be appointed on a subsequent day in
such a manner as the legislature of such State may
direct.” 3 USC. § 2. Regardless of the statutory
deadlines for the Electoral College to vote, this Court
could enjoin reliance on the results from the
constitutionally tainted November 3 election, remand
the appointment of Electors to the Defendant States,
and order the Defendant States’ legislatures to certify
their Electors in a manner consistent with the
Constitution, which could be accomplished well in
advance of the statutory deadlineof January 6for the
House to count the presidential clectors’ votes. 3
US.C.§15.

4. PlaintiffState has prudential

standing.
Beyond the constitutional baseline, standing

doctrine also poses prudential limits like the zone-of-
interests test, Ass'nofData Processing Serv. Org., Inc.
v. Camp, 397 U.S. 150, 153 (1970), and the need for
those secking to assert absent third parties’ rights to
have their own Article III standing and a close
relationship with the absent third parties, whom a
sufficient “hindrance” keeps from asserting. their
rights. Kowalski v. Tesmer, 513 U.S. 125, 128-30
(2004). Prudential doctrines pose no barrier here.

First, the injuries asserted here are “arguably
within the zone of interests to be protected or
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regulated by the ... constitutional guarantee in
question.” Camp, 397 U.S. at 153. The Court has
relied on the structure of the Constitution to provide
the one-person, one-vote standard, Wesberry, 376 U.S.
at 7-8 & n.10, and this case is no different. The
structure of the Electoral College provides that cach
State is allocated a certain number of presidential
electors depending upon that State’s representation in
Congress and that cach State must abide by
constitutional requirements in the appointment of its
Electors. When the elections in one State violate
those requirements in a presidential election, the
interests of the citizens in other States are harmed.

Second, even if parens patriae standing were not
available, States have their own injury, a close
relationship with their citizens, and citizens may
arguable lack standing to assert injuries under the
Electors Clause. See, e.g., Bognel uv. Secy Pa., No. 20-
3214, 2020 U.S. App. LEXIS 35639, at *18-26 (3d Cir.
Nov. 13, 2020). States, by contrast, have standing to
assert such injuries. Lance, 549 US. at 442
(distinguishing citizen plaintiffs who suffer a
generalized grievance from citizen relators who sued
in the name ofa state); cf. Massachusetts, 549 U.S. at
520 (federal courts owe “special solicitude in standing
analysis"). Moreover, anything beyond Article III is
merely prudential. Caplin & Drysdale v. United
States, 491 U.S. 617, 623 n.3 (1989). Thus, States also
have third-party standing to assert their citizens’
injurics.
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5. This action is not moot and will not
become moot.

None of the looming election deadlines are
constitutional, and they all are within this Court's
power to enjoin. Indeed, ifthis Court vacated a State's
appointment or certification of presidential electors,
those Electors could not vote on December 14, 2020; if
the Court vacated their vote after the fact, the House
of Representatives could not count those votes on
January 6, 2021. There would be ample time for the
Defendant States’ legislatures to appoint new,
presidential electors in a manner consistent with the
Constitution. Any remedial action can be complete
well before January 6, 2020. Indeed, even the
swearing inofthe next President on January 20, 2021,
will not moot this case because review could outlast
even the selection of the next President under “the
“capable of repetition, yet evading review’ doctrine,”
which applies “in the contextofelection cases ... when
there are ‘as applied’ challenges as well as in the more
typical case involving only facial attacks.” FEC v.
Wisconsin Right to Life, Inc., 551 U.S. 449, 463 (2007)
(internal quotations omitted); accord Norman v. Reed,
502 U.S. 279, 287-88 (1992). Mootness is not, and will
not become, an issue here.

6. This matter is ripe for review.

The Plaintiff State's claims are clearly ripe now,
but they were not ripe before the election: “A claim is.
not ripe for adjudication if it rests upon contingent
future events that may not occur as anticipated, or
indeed may not occur at all” Texas v. United States,
523 US. 206, 300 (1998) (internal quotations and
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citations omitted).” Prior to the election, there was no.
reason to know who would win the vote in any given
State.

Ripeness also raises the question of laches, which
Justice Blackmun called “precisely the opposite argu-
ment” from ripeness. Lujan v. Nat'l Wildlife Fed’n,
497 US. 871, 915 n.16 (1990) (Blackmun, J.
dissenting). Laches is an equitable defense against
unreasonable delay in commencing suit. Petrella v.
MGM, 572 U.S. 663, 667 (2014). This action was
neither unreasonably delayed nor is prejudicial to the
Defendant States.

Before the election, thePlaintiff State had no ripe
claim against a Defendant State:

“One cannot be guilty of laches until his right
ripens into one entitled to protection. For only
then can his torpor be deemed inexcusable.”

What-A-Burger of Va., Inc. v. Whataburger, Inc., 357
F.3d 441, 449-50 (4th Cir. 2004) (quoting 5 J. Thomas
McCarthy, MCCARTHY ON TRADEMARKS AND UNFAIR
(COMPETITION § 31: 19 (4th ed. 2003); Gasser Chair Co.
v. Infanti Chair Mfg. Corp., 60 F.3d 770, 777 (Fed. Cir.
1995) (same); Profitness Physical Therapy Ctr. v. Pro-
Fit Orthopedic & Sports Physical Therapy P.C., 314
F.3d 62, 70 (2d Cir. 2002) (same). The Plaintiff State
could not have brought this action before the election
results. Nor did the full extent of the county-level
deviations from clection statutes in the Defendant

7 Its loss clear whether this matter became ripe on or soonafter election night when the networks “called” the election forAr. Biden or significantly later when cnough States certified
their vote totals to give him 270-plus anticipated votes in the
electoral college
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States become evident until days after the election.
Moreover, a State may reasonably assess the status of
litigation commenced by candidates to the
presidential election prior to commencing its own
litigation. Neither ripeness nor laches presents a
timing problem here.

7. This action does not raise a non-
lusticiablepoliticalquestion.

The “political questions doctrine” docs not apply
here. Under that doctrine, federal courts will decline
10 review issues that the Constitution delegatesto one
of the other branches—the “political branches’—of
government. While appointing presidential electors
involves political rights, this Court has ruled in a line
of cases beginning with Baker that constitutional
claims related to voting (other than claims brought
under the Guaranty Clause of Article IV, §4) are
justiciable in the federal courts. As the Court held in
Baker, litigation over political rights is not the same
as a political question:

We hold that this challenge to an
apportionment presents no. nonjusticiable
“political question.” The mere fact that the
suit seeks protection ofa political right does
not mean it presents a political question. Such
an objection “is little more than a play upon
words.”

Baker, 369 U.S. at 209. This is no political question; it
is a constitutional one that this Court should answer.

8. No adequate alternate remedy or
forum exists.

In determining whether to hear a case under this
Court's original jurisdiction, the Court has considered
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whether a plaintiffState “has another adequate forum
in which to settle [its] claim.” United States v. Nevada,
412 U.S. 534, 538 (1973). This equitable limit does not
apply here because Plaintiff State cannot sue
Defendant States in any other forum.

To the extent that Defendant States wish to avail
themselves of3 U.S.C. § 5's safe harbor, Bush I, 531
US. at 77-78, this action will not meaningfully stand
in their way:

The State. of course, after granting the
franchise in the special context of Article II,
can take back the power to appoint electors. .
There is no doubtofthe right of the legislature
to resume the power at any time, for it can
neither be taken away nor abdicated]

Bush II, 531 US. at 104 (citations and internal
quotations omitted).+ The Defendant States’ legisla-
ture will remain free under the Constitution to
appoint electors or vote in any constitutional manner
they wish. The only thing that they cannot do—and
should not wish to do—is to rely on an allocation
conducted in violation of the Constitution to
determine the appointmentof presidential electors.

Moreover, if this Court agrees with the Plaintiff
State that the Defendant States’ appointment of
presidential electors under the recently conducted
cloctions would be unconstitutional, then the
statutorily created safe harbor cannot be used as a

+ Indeed. the Constitution also includes another backstop: if
no person have such majority [of clctoral votes, then from the
persons having the highest numbers not exceeding three on the
Nis of those votedfo as President, the House of Representatives.
shall choose immediately, by ballot” U.S. CoNsr. amend. X11.
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justification for a violation of the Constitution. The
safe-harbor framework created by statute would have
0 yield in order to ensure that the Constitution was
not violated.

Itisofno moment that Defendants’ state laws may
purport to tether state legislatures to popular votes.
Those state limits on a state legislature's exercising
federal constitutional functions cannot block action
because the U.S. Constitution “transcends any
limitations sought to be imposed by the people of a
State” under this Court's precedents. Leser v. Garnett,
258 U.S. 130, 137 (1922); see also Bush I, 531 U.S. at
77; United States Term Limits v. Thornton, 514 U.S.
779, 805 (1995) (“the power to regulate the incidents
of the federal system is not a reserved power of the
States, but rather is delegated by the Constitution”).
As this Court recognized in McPherson v. Blacker, the
authority to choose presidential electors:

is conferred upon the legislatures of the states
by the Constitution of the United States, and
cannot be taken from them or modified by
their state constitutions. ... Whatever
provisions may be made by statute, or by the
state constitution, to choose electors by the
people, there is no doubt of the right of the
legislature to resume thepower at any time, for
it can neither be taken away or abdicated.

146 US. 1, 35 (1892) (emphasis added) (internal
quotations omitted). The Defendant States would
suffer no cognizable injury from this Court's enjoining
their reliance on an unconstitutional vote.
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B. ThePlaintiff State is likely to prevail on
the merits.

For interim relief, the most important factor is the
likelihood of movants’ prevailing. Winter, 555 U.S. at
20. The Defendant States’ administration of the 2020
election violated the Electors Clause, which renders
invalid any appointmentof presidential electors based
upon those election results. For example, even
without fraud or nefarious intent, a mail-in vote not
subjected to the State legislature's ballot-integrity
measures cannot be counted. It does not matter that a
judicial or exceutive officer sought to bypass that
screening in response to the COVID pandemic: the
choice was not theirs to make. “Government is not free
to disregard the [the Constitution] in times of crisis.”
Roman Catholic Diocese of Brooklyn, New York v.
Cuomo, 592 U.S. __ (Nov. 25, 2020) (Gorsuch, J..
concurring). With all unlawful votes discounted, the
election result is an open question that this Court
must address. Under 3 USC. § 2, the State
legislatures may answer the question, but the
question must be asked here.

1. Defendant States violated the
Electors Clause by modifying their
legislatures’ election laws through
non-legislative action.

The Electors Clause grants authority to State
Legislatures under both horizontal and vertical
separation of powers. It provides authority to cach
State—not to federal actors—the authority to dictate
the manner of selecting presidential electors. And
within each State,it explicitly allocates that authority
to a single branch of State government: to the
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“Legislature thereof.” U.S. Const. Art. IL § 1, cl. 2.
State legislatures’ primacy vis-a-vis non-legislative
actors—whether State or federal—is cven more
significant than congressional primacy vis--vis State
legislatures.

The State legislatures’ authority is plenary. Bush
11,531 U.S. at 104. It “cannot be taken from them or
modified” even through “their state constitutions.”
McPherson, 146 U.S. at 35; Bush I, 531 U.S at 76.77;
Bush II, 531 US at 104. The Framers allocated
election authority to State legislatures as the branch
closest—and most accountable—to the People. See,
e.g., Robert G. Natelson, The Original Scope of the
Congressional Power to Regulate Elections, 13 U. Pa.
J. CONST. L. 1, 31 (2010) (collecting Founding-cra
documents); ¢f. THE FEDERALIST No. 57, at 350 (C.
Rossiter, ed. 2003) (Madison, J.) (House of
Representatives is so constituted as to support in its
members an habitual recollection of their dependence
on the people’). Thus, only the State legislatures are
permitted to create or modify the respective State's
rules for the appointmentofpresidential electors. U.S.
CoNst. art. IL § 1, el. 2.

Regulating election procedures is necessary hoth
to avoid chaos and to ensure fairness:

Common sense, as well as constitutional law,
compels the conclusion that government must
play an active role in structuring elections; as
a practical matter, there must be a substan.
tial regulationofelections if they are to be fair
and honest and if some sort of order, rather
than chaos, is to accompany the democratic
processes.
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Burdick v. Takushi, 504 U.S. 428, 433 (1992) (interior
quotations omitted). Thus, for example, deadlines are
necessary to avoid chaos, evenif some votes sent via
absentee ballot do not arrive timely. Rosario v.
Rockefeller, 410 US. 752, 758 (1973). Even more
importantly in this pandemic year with expanded
mail-in voting, ballot-integrity measures—e.g.,
witness requirements, signature verification, and the
like—are an essential component of any legislative
expansion of mail-in voting. See CARTER-BAKER, at 46
(absentee ballots are “the largest source of potential
voter fraud). Though it may be tempting to permit a
breakdown of the constitutional order in the face of a
global pandemic, the ruleof law demands otherwise.

Specifically, because the Electors Clause makes
clear that state legislative authority is exclusive, non
legislative actors lack authority to amend statutes.
Republican Party of Pa. v. Boockvar, No. 20-542, 2020
USS. LEXIS 5188, at *4 (Oct. 28, 2020) (‘there is a
strong likelihood that the State Supreme Court
decision violates the Federal Constitution”) (Alito, J.,
concurring); Wisconsin State Legis., No. 20A66, 2020
US. LEXIS 5187, at *11-14 (Oct. 26, 2020)
(Kavanaugh, J., concurring in denial of application to
vacate stay); cf. Grayned v. City of Rockford, 408 U.S.
104, 110 (1972) (“it is not within our power to construe
and narrow state laws"); Free Enter. Fund v. Pub. Co.
Accounting Oversight Bd., 561 U.S. 477, 509-10 (2010)
(editorial freedom... [to “blue-pencil’ statutes]
belongs to the Legislature, not the Judiciary”). That
said, courts can enjoin elections or even enforcement
of unconstitutional election laws, but they cannot
rewrite the law in federal presidential elections.
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For example, if a state court enjoins or modifies
ballot-integrity measures adopted to allow absentee
or mail-in voting, that invalidates ballots cast under
the relaxed standard unless the legislature has—prior
to the election—ratified the new procedure. Without
pre-clection legislative ratification, results based on
the treatment and tabulation of votes done in
violation of state law cannot be used to appoint
presidential electors.

Elections must be lawful contests, but they should
not be mere litigation contests where the side with the
most lawyers wins. As with the explosion of nation-
wide injunctions, the explosion of challenges to State
election law for partisan advantage in the lead-up to
the 2020 election “is not normal.” Dep't of Homeland
Sec. v. New York, 140'S. Ct. 599, 600 (2020) (Gorsuch,
J., concurring in the grantofstay). Nor is it healthy.
Under the “Purcell principle,” federal courts generally
avoid enjoining state election laws in the period close
to an election. Purcell, 549 U.S. at 4-5 (citing “voter
confusion and consequent incentive to remain away
from the polls”). Purcell raises valid concerns about
confusion in the run-up to elections, but judicial
election-related injunctions also raise post-election
concerns. For example, if a state court enjoins ballot-
integrity measures adopted to secure absentee or
mail-in voting, that invalidates ballots cast under the
relaxed standard unless the State legislature has had
time to ratify the new procedure. Without either pre-
election legislative ratification or a severability clause
in the legislation that created the rules for absentee
voting by mail, the state court's actions operate to
violate the Electors Clause.
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2. State and local administrator's
systemicfailuretofollowState
electionlawqualifiesasanunlawful
amendmentofStatelaw.

When nonlegislative state and local executive
actors engage in systemic or intentional failure to
comply with their State's duly enacted election laws,
they adopt by executive fiat a de facto equivalent ofan
impermissible amendment of State election law by an
executive or judicial officer. See Section ILB.1, supra.
This Court recognizes an executive's “consciously and
expressly adoptfing] a general policy that is so
extreme as to amount to an abdication of its statutory
responsibilities” as another form of reviewable final
action, even if the policy is not a written policy.
Heckler v. Chaney, 470 U.S. 821, 833 n.4 (1985)
interior quotations omitted); accord id. at 839
(Brennan, J., concurring). Without a bona fide
amendment to State election law by the legislature,
executive officers must follow state law. Cf. Morton v.
Rui, 415 U.S. 199, 235 (1974); Service v. Dulles, 354
US. 363, 388-89 (1957). The wrinkle here is that the
non-legislative actors lack the authority under the
federal Constitution to enact a bona fide amendment,
regardless of whatever COVID-related emergency
power they may haves

? To advance the principles enunciated in Jacobson v.
Massachusetts, 197 U.S. 11 (1905) (concerning state police power
to enforce compulsory vaccination laws). as authority for non-
legislative state actors re-writing state election statutes—in
direct conflict with the Electors Clause—is a nontarter. Clearly,
the Constitution docs not conflict with itselfby conferring, upon
the one hand, a ... power, and taking the same power away, on
the other, by the limitations of the due process clause.”

FL-AG-21:0220-A-000161



31

This form of executive nullification of State law by
statewide, county, or city officers is a variant of
impermissible amendment by a non-legislative actor.
See Section ILB.1, supra. Such nullification is always
unconstitutional, but it i especially egregious when it
eliminates legislative safeguardsforclection integrity
(e.g., signature and witness requirements for absentee
ballots, poll watchers'). Systemic failure by
statewide, county, or city election officials to follow
State election law is no more permissible than formal
amendments by an executive or judicial actor.
IIL THE OTHER WINTER-HOLLINGSWORTH

FACTORS WARRANT INTERIM RELIEF.
Although Plaintiff State's likelihoodof prevailing

would alone justify granting interim relief, relief is
also warranted by the other Winter-Hollingsworth
factors.

Brushaber v. Union Pac. R. Co, 210 US. 1, 21 (1916). In other
words, the States’ reserved palice power docs not abrogate the
Constitutions express Electors Clause.Secalso Cools v. Gralike,
531 US. at 522 (lection authority in delegated to States, not
reserved by them): accord Story, | COMMENTARIES§ 627.

Poll watchers are ‘prophylactic measures designed to pre-
vent election aud.” Harris v. Conrad, 675 F.2d 1212, 1216 1.10
(11th Cir. 1952). and “to insure against tampering with the
voting process.” Baer v. Meyer, 728 F.2d 471, 476 (10th Cir.
1981). For example, pall monitors reported that 199 Chicago
voters cast 300 party-line Democratic votes, as well as three
partyin Republican votes in one election. Barr v. Chatman,
307 F.2d 515, 515-16& 3 (7th Cir. 1968).
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A. Plaintiff State will suffer irreparable
harmif the Defendant States”
unconstitutional presidential electors
vote in the Electoral College.

Allowing the unconstitutional election results in
Defendant States to proceed would irreparably harm
Plaintiff State and the Republic both by denying
representation in the presidency and in the Senate in
the near term and by permanently sowing distrust in
federal elections. This Court has found such threats to
constitute irreparable harm on numerous occasions.
See note 2, supra (collecting cases). The stakes in this
case are too high to ignore.

B. The balance of equities tips to the
Plaintiff State.

All State parties represent citizens who voted in
the 2020 presidential election. Because of their
unconstitutional actions, Defendant States represent
some citizens who cast ballots not in compliance with
the Electors Clause. It does not disenfranchise anyone
to require the State legislatures to attempt to resolve
this matter as 3 U.S.C. § 2, the Electors Clause, and
even the Twelfth Amendment provide. By contrast, it
would irreparably harm Plaintiff State if the Court
denied interim relief.

In addition to ensuring that the 2020 presidential
election is resolved in a manner consistent with the
Constitution, this Court must review the violations
that occurred in the Defendant States to enable
Congress and State legislatures to avoid future chaos
and constitutional violations. Unless this Court acts
to review this presidential election, these
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unconstitutional and unilateral violations of state
election laws will continue in the future.

C. The public interest favors interim relief.

‘The last Winter factor is the public interest. When
parties dispute the lawfulness of government action,
the public interest collapses into the merits. ACLU v.
Asheroft, 322 F.3d 240, 247 (3d Cir. 2003); Washington
v. Reno, 35 F.3d 1093, 1103 (6th Cir. 1994); League of
Women Votersof the United States v. Newby, 838 F.3d
1, 12 (D.C. Cir. 2016). If the Court agrees with
Plaintiff State that non-legislative actors lack
authority to amend state statutes for selecting
presidential electors, the public interest requires
interim relief. Withholding relief would leave a taint
over the election, disenfranchise voters, and lead to
still more electoral legerdemain in future elections.

Electoral integrity ensures the legitimacy of not
just our governmental institutions, but the Republic
itself. See Wesberry, 376 U.S. at 10. “Voters who fear
their legitimate votes will be outweighed by
fraudulent ones will feel disenfranchised.” Purcell,
549 U.S. at 4. Against that backdrop, few cases could
warrant this Court's review more than this
extraordinary case arising from a presidential
election. In addition, the constitutionality of the
process for selecting the President is of extreme
national importance. If the Defendant States are
permitted to violate the requirements of the
Constitution in the appointment of their presidential
electors, theresultingvoteofthe Electoral College not
only lacks constitutional legitimacy, but the
Constitution itself will be forever sullied.
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The nation needs this Court's clarity: “It is

emphatically the province and duty of the judicial
department to say what the law is” Marbury v.
Madison, 5 US. (1 Cranch) 137, 177 (1803). While
isolated irregularities could be “garden-variety”
election irregularities that do not raise a federal
question,” the unconstitutional setting-aside of state
clection statutes by non-legislative actors calls both
the result and the process into question, requiring this
Court's “unsought responsibility to resolve the federal
and constitutional issues the judicial system has been
forced to confront.” Bush II, 531 US. at 111. The
public interest requires this Court's action.
IV. ALTERNATIVELY, THIS CASE WARRANTS

SUMMARY DISPOSITION.
In lieu of granting interim relief, this Court could

simply reach the merits summarily. Cf. FED. R. CIV. P.
65(a)(2); S.Ct. Rule 17.5. Two things are clear from the
evidence presented at this initial phase: (1) non-
legislative actors modified the Defendant States’
election statutes; and (2) the resulting uncertainty
casts doubt on the lawful winner. Those two facts are
enough to decide the merits of the Electors Clause
claim. The Court should thus vacate the Defendant
States’ appointment and impending certifications of
presidential electors and remand to their State
legislatures to allocate presidential electors via any
constitutional means that does mot rely on 2020

1 “To be sure. ‘garden variety election irregularities may not
presentfacts sufficient o offend the Constitution's guarantee of
due process" Hunter v. Hamilton Ct. Bd.of Elections, 635 F.3d
219,252 (6th Cir. 2011) (quoting Grif v. Burns, 570 F.24 1065,
1077 (1st Ci. 1978).
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election results that includes votes cast in violation of
State election statutes in place on Election Day.

NCLUSION
This Court should first administratively stay or

temporarily restrain the Defendant States from
voting in the electoral college until further order of
this Court and then issue a preliminary injunction or
stay against their doing so until the conclusion of this
case on the merits. Alternatively, the Court should
reach the merits, vacate the Defendant States’ elector
certifications from the unconstitutional 2020 election
results, and remand to the Defendant States’
legislatures pursuant to 3 US.C. § 2 to appoint
electors.

December 7, 2020 Respectfully submitted,
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STATEMENT OF INTEREST OFAMICI
“In the context ofa Presidential election,” state

actions “implicate a uniquely important national
interest,” because “the impactofthe votes cast in each
State is affected by the votes cast for the various
candidates in other States.” Anderson v. Celebresze,
460 U.S. 780, 794-95 (1983). “For the President and
the Vice President of the United States are the only
elected officials who represent all the voters in the
Nation.” Id. “Every voter” in a federal election “has a
right under the Constitution to have his vote fairly
counted, without its being distorted by fraudulently
cast votes.” Anderson v. United States, 417 US. 211,
227 (1974).

Amici curiae are the States of Missouri,
1 Amici have several important interests in

this case. First, the States have a strong interest in
safeguarding the separation of powers among state
actors in the regulation of Presidential elections. The
Electors Clause of Article II, § 1 carefully balances
power among state actors, and it assigns a specific
function to the “Legislature thereof’ in each State.
U.S. CONST. art. IT, § 1, cl. 4. Our systemof federalism
relies on separation of powers to preserve liberty at
every level of government, and the separation of
powers in the Electors Clause is no exception. The
States have a strong interest in preserving the proper
roles of state legislatures in the administration of
federal elections, and thus safeguarding the
individual liberty of their citizens.

This briefs fled under Supreme Court Rule 37.4, and all coun
self record recived timely noticeofthe intent to file this amicus
brief under Rule 37.2
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Second, amici States have a strong interest in
ensuring that the votes of their own citizens are not
diluted by the unconstitutional administration of
elections in other States. When non-legislative actors
in other States encroach on the authority of the
“Legislature thereof’ in that State to administer a
Presidential election, they threaten the liberty, not
just of their own citizens, but of every citizen of the
United States who casts a lawful ballot in that
election—including the citizens of amici States.

Third, for similar reasons, amici States have a
strong interest in safeguarding against fraud in
voting by mail during Presidential elections. “Every
voter” in a federal clection, “has a right under the
Constitution to have his vote fairly counted, without
its being distorted by fraudulently cast votes.’
Anderson, 417 US. at 227. Plaintiffs Bill of
Complaint alleges that non-legislative actors in the
Defendant States stripped away important
safeguards against fraud in voting by mail that had
been enacted by the Legislature in each State. Amici
States share a vital interest in protecting the integrity
of the truly national election for President and Vice
President of the United States.

SUMMARY OF ARGUMENT

The Bill of Complaint raises constitutional
questionsof great public importance that warrant this
Court's review. First, like every similar provision in
the Constitution, the separation-of-powers provision
of the Electors Clause provides an important
structural check on government designed to protect
individual liberty. By allocating authority over
Presidential electors to the “Legislature thereof’ in
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cach State, the Clause separates powers both
vertically and horizontally, and it confers authority on
the branchof state government most responsive to the
democratic will. Encroachment on the authority of
state Legislatures by other state actors violate the
separation of powers and threaten individual liberty.

The unconstitutional encroachments on the
authority of state Legislatures in this case raise
particularly grave concerns. For decades, responsible
observers have cautioned about the risks of fraud and
abuse in voting by mail, and they have urged the
adoption of statutory safeguards to prevent such
fraud and abuse. In the numerous cases identified in
the Bill of Complaint, non-legislative actors in each
Defendant State repeatedly stripped away statutory
safeguards that the “Legislature thereof” had enacted
to protect against fraud in voting by mail. These
changes removed protections that responsible actors
had recommended for decades to guard against fraud
and abuse in voting by mail, and they did so in a
manner that uniformly and predictably benefited one
candidate in the recent Presidential election. The
allegations in the Bill of Complaint raise grave
questions about election integrity and public
confidence in the administration of Presidential
elections. This Court should grant Plaintiffleave to
file the Bill of Complaint.

ARGUMENT
The Electors Clause provides that each State

“shall appoint” its Presidential electors “in such
Manner as the Legislature thereof may direct.” U.S.
Const. art. II, § 1, cl. 4 (emphasis added). Moreover,
“lo]ur constitutional system of representative
government only works when the worth of honest
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ballots is not diluted by invalid ballots procured by
corruption.” U.S. Dep't of Justice, Federal Prosecution
of Election Offenses, at 1 (8th ed. Dec. 2017). “When
the election process is corrupted, democracy is
jeopardized.” Id. The proposed Bill of Complaint
raises serious concerns about constitutionality and
ballot securityofelection procedures in the Defendant
States. Given the importance of public confidence in
American elections, these allegations raise questions
of great public importance that warrant this Court's
expedited review.

1. The Separation-of-Powers Provision of the
Electors Clause Is a Structural Check on
Government That Safeguards Liberty.
Aticle II requires that each State “shall appoint”

its Presidential electors “in such Manner as the
Legislature thereof may direct.” U.S. CONST. art. II,
§1, cl. 4 (emphasis added); see also id. art. 1, § 4, cl. 2
(providing that, in each State, the “Legislature
thereof’ shall establish “(t]he Times, Places and
Manner of holding Elections for Senators and
Representatives”).

Thus, “in the case of a law enacted by a state
legislature applicable not only to elections to state
offices, but also to the selection of Presidential
electors, the legislature is not acting solely under the
authority given it by the people of the State, but by
virtue of a direct grant of authority made under Art.
11, § 1, cl. 2, of the United States Constitution.” Bush
v. Palm Beach Cty. Canvassing Bd., 531 U.S. 70, 76
(2000). “[T}he state legislature's power to select the
manner for appointing electors is plenary.” Bush v.
Gore, 531 U.S. 98, 104 (2000).
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Here, as set forth in the Bill of Complaint, non-
legislative actors in each Defendant State have
purported to “alter(] an important statutory provision
enacted by the [State's] Legislature pursuant to its
authority under the Constitution of the United States
to make rules governing the conduct of elections for
federal office.” Republican Party of Pennsylvania v.
Boockuar, No. 20-542, 2020 WL 6304626, at *1 (U.S,
Oct. 28, 2020) (Statement of Alito, J). See Bill of
Complaint, §9 41-127. In doing so, these non-
legislative actors encroached upon the “plenary”
authority of those States’ respective legislatures over
the conduct of the Presidential election in each State.
Bush v. Gore, 531 U.S. at 104. This encroachment on.
the authority of each State's Legislature violated the
separation of powers set forth in the Electors Clause.
“[iJn the context of a Presidential election, state-
imposed restrictions implicate a uniquely important
national interest. For the President and the Vice
President of the United States are the only elected
officials who represent all the voters in the Nation.”
Anderson, 460 U.S. at 794-795.

In every other context, this Court recognizes that
the Constitution's separation-of-powers provisions,
which allocate authority to specific governmental
actors to the exclusion of others, are designed to
preserve liberty. “It is the proud boast of our
democracy that we have ‘a government of laws, and
not of men.” Morrison v. Olson, 487 U.S. 654, 697
(1988) (Scalia, J., dissenting). “The Framers of the
Federal Constitution . . . viewed the principle of
separation of powers as the absolutely central
guarantee of a just Government” Id. “Without a
secure structure of separated powers, our Bill of
Rights would be worthless, as are the bills of rights of
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many nations of the world that have adopted, or even
improved upon, the mere words of ours.” Id. “The
purpose of the separation and equilibration of powers
in general . .. was not merely to assure effective
government but to preserve individual freedom.” Id.
at 727.

This principle of preserving liberty applies both to
the horizontal separation of powers among the
branches of government, and the vertical separation
of powers between the federal government and the
States. “The federal system rests on what might at
first seem a counterintuitive insight, that ‘freedom is
enhanced by the creation of two governments, not
one.” Bond v. United States, 564 U.S. 211, 220-21

(2011) (quoting Alden v. Maine, 527 U.S. 706, 758
(1999). “(Flederalism secures to citizens the liberties
that derive from the diffusion of sovereign power.”
Bond, 564 U.S. at 221 (2011) (quoting New York v.
United States, 505 U.S. 144, 181 (1992)). “Federalism
also protects the liberty of all persons within a State
by ensuring that laws enacted in excess of delegated
governmental power cannot direct or control their
actions” Id. Moreover, “federalism enhances the
opportunity of all citizens to participate in
representative government.” FERC v. Mississippi,
456 U.S. 742, 789 (1982) (O'Connor, J., concurring in
part and dissenting in part). “Just as the separation
and independence of the coordinate branches of the
Federal Government serve to prevent the
accumulation of excessive power in any one branch, a
healthy balance of power between the States and the
Federal Government will reduce the risk of tyranny
and abuse from either front.” Gregory v. Ashcroft, 501
U.S. 452, 458 (1991).
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The explicit grant of authority to state
Legislatures in the Electors Clause of Article 11, §1
effects both a horizontal and a vertical separation of
powers. The Clause allocates to cach State—not to
federal actors—the authority to dictate the manner of
selecting Presidential Electors. And within cach
State, it explicitly allocates that authority to a single
branch of state government: to the “Legislature
thereof.” U.S. Const. art. 11, § 1, cl. 4.

It is no accident that the Constitution allocates
such authority to state Legislatures, rather than
executive officers such as Secretaries of State, or
judicial officers such as state Supreme Courts. The
Constitutional Convention's delegates frequently
recognized that the Legislature is the branch most
responsive to the People and most democratically
accountable. See, eg. Robert G. Natelson, The
Original Scope ofthe Congressional Power to Regulate
Elections, 13 U. PA. J. CONST. L. 1, 81 (2010) (collecting
ratification documents expressing that state
legislatures were most likely to be in sympathy with
the interests of the people); Federal Farmer, No. 12
(1788), reprinted in 2 THE FOUNDERS’ CONSTITUTION
(Philip B. Kurland & Ralph Lerner eds, 1987)
(arguing that electoral regulations “ought to be left to
the state legislatures, they coming far nearest to the
people themselves”); THE FEDERALIST No. 57, at
350 (C. Rossiter, ed. 2008) (Madison, J.) (stating that
the “House of Representatives is so constituted as to
support in its members an habitual recollection of
their dependence on the people”); id. (stating that the
“vigilant and manly spirit that actuates the people of
America” is greatest restraint on the House of
Representatives).
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Democratic accountability in the method of
selecting the President of the United States is a
powerful bulwark safeguarding individual liberty. By
identifying the “Legislature thereof’ in each State as
the regulator of elections for federal officers, the
Electors Clause of Article II, § 1 prohibits the very
arrogation of power over Presidential elections by
non-legislative officials that the Defendant States
perpetrated in this case. By violating the
Constitution's separation of powers, these non-
legislative actors undermined the liberty of all
Americans, including the voters in amici States.
IL Stripping Away Safeguards From Voting by

Mail Exacerbates the Risks of Fraud.
By stripping away critical safeguards against

ballot fraud in voting by mail, non-legislative actors in
the Defendant States inflicted another grave injury on
the conduct of the recent election: They enhanced the
risks of fraudulent voting by mail without authority.
An impressive bodyofpublic evidence demonstrates
that voting by mail presents unique opportunities for
fraud and abuse, and that statutory safeguards are
critical to reduce such risks of fraud.

For decades prior to 2020, responsible observers
emphasized the risks of fraud in voting by mail, and
the importance of imposing safeguards on the process
of voting by mail to allay such risks. For example, in
Crawford v. Marion County Election Board, this Court
held that fraudulent voting “perpetrated using
absentee ballots” demonstrates “that not only is the
risk of voter fraud real but that it could affect the
outcome of a close election.” Crawford v. Marion.
County Election Bd., 553 US. 181, 195.96 (2008)
(opinionofStevens, J.) (cmphasis added).
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As noted by Plaintiff, the Carter-Baker
Commission on Federal Election Reform emphasized
the same concern. The bipartisan Commission—co-
chaired by former President Jimmy Carter and former
Secretary of State James A. Baker—determined that
“lajbsentee ballots remain the largest source of
potential voter fraud.” BUILDING CONFIDENCE IN U.S.
ELECTIONS: REPORT OF THE COMMISSION ON FEDERAL
ELECTION REFORM, at 46 (Sept. 2005) (“Carter-Baker
Report”).2 According to the Carter-Baker Commission,
“[aJbsentec balloting is vulnerable to abuse in several
ways.” Id. “Blankballots mailedto the wrong address
or to large residential buildings might bet
intercepted.” Id. “Citizens who vote at home, at
nursing homes, at the workplace, or in church are
‘more susceptible to pressure, overt and subtle, or to
intimidation.” Id. “Vote buying schemes are far more
difficult to detect when citizens vote by mail.” Id.

Thus, the Commission noted that “absentee
balloting in other states has been a major source of
fraud” Id. at 35. It emphasized that voting by mail
“increases the risk offraud.” Id. And the Commission
recommended that “States ... need to do more to
prevent ... absentee ballot fraud.” Id. at v.

The Commission specifically recommended that
States should implement and reinforce safeguards to
prevent fraud in voting by mail. The Commission
recommended that “States should make sure that
absentee ballots received by election officials before
Election Day are kept secure until they are opened
and counted.” Id. at 46. It also recommended that
States “prohibit[] ‘third-party’ organizations,

© Awilable at hitpslivwwlegislationline.orgldown-
load/id/1472/file/-3b50795b2d0374cbef5c29766256pdf.
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candidates, and political party activists from handling
absentee ballots” Id. And the Commission
highlighted thata particular state “appearfed] to have
avoided significant fraud in its vote-by-mail elections
by introducing safeguards to protect ballot integrity,
including signature verification.” Id. at 35 (emphasis
added). The Commission concluded that “[v]ote by
mail is .. likely to increase the risks of fraud and
contested elections ... where the safeguards for ballot
integrity are weaker.” Id.

‘The most recent editionof the U.S. Department of
Justice's Manual on Federal Prosecution of Election.
Offenses, published by its Public Integrity Section,
highlights the very same concerns about fraud in
voting by mail. US. Dep't of Justice, Federal
ProsecutionofElection Offenses (8th ed. Dec. 2017), at.
28:29 (‘DOJ Manual)? The Manual states:
“Absentee ballots are particularly susceptible to
fraudulent abuse because, by definition, they are
marked and cast outside the presence of election
officials and the structured environmentof a polling
place.” Id. The Manual reports that “the more common
ways” that election-fraud “crimes are committed
include... [o]btaining and marking absentee ballots
without the active input of the voters involved.” Id. at
28. And the Manual notes that “[ajbsentee ballot
frauds” committed both with and without the voter's
participation are “common.” Id. at 29.

Similarly, the U.S. Government Accountability
Office concluded that many crimes of election fraud
likely go undetected. In 2014, discussing election
fraud, the GAO reported that “crimes of fraud, in

3 Available at hitpsdiwwwjusticegovicrimi-
nalfle/1029066 download.
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particular, are difficultto detect, as those involved are
engaged in intentional deception.” GAO-14-634,
Elections: Issues Related to State Voter Identification
Laws 62-63 (U.S. Gov't Accountability Office Sept.
2014)1

Despite the difficulties of detecting fraud
schemes, recent experience contains many well:
documented examples of absentee ballot fraud. For
example, the News21 database, which was compiled
to refute arguments that voter fraud is prevalent,
identified 491 casesofabsentee ballot over the 12-year
period from 2000 to 2012—approximately 41 cases per
year. See News21, Election Fraud in America.5 This
database reports that “Absentee Ballot Fraud” was
“[¢Jhe most prevalent fraud” in America, comprising
“24 percent (491 cases)” of all cases reported in the
public records surveyed. Id. Moreover, the database
indicates that this number undercounts the total
incidence of reported cases of absentee ballot fraud,
because it was based on public-record requests to
state and local government entities, many of which
did not respond. Id.

Likewise, the Heritage Foundation’s online
databaseofelection-fraud cases—which includes only
a “sampling”ofcases that resulted in an adjudication
of fraud, such as a criminal conviction or civil
penalty—identified 207 cases of proven “fraudulent
use of absentee ballots” in the United States. The

+ Available at https:/iwww.gogovlassets/6TOIGG5966 pdf.
© Auailable at hitpsiivotingrights.news21 com/interactivelelec-
tion-fraud-data-
baseldxid=17259,15700023,15700124,15700149,15700186,1570
0191,15700201,15700257, 15700242
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Heritage Foundation, Election Fraud Cases.5 Again,
this database undercounts the incidence of cases of
election fraud: “The Heritage Foundation’s Election
Fraud Database presents a sampling of recent proven
instances of lection fraud from across the country.
This database is not an exhaustive or comprehensive
list.” Id.

The public record abounds with recent examples
of such fraudulent absentee-ballot schemes. For
example, in November 2019, the mayor of Berkeley,
Missouri was indicted on five felony counts of
absentee ballot fraud for changing votes on absentee
ballots to help him and his political allies to get
elected. Brian Heffernan, Berkeley Mayor Hoskins
Charged with 5 Felony Counts of Election. Fraud, Sr.
Louis PUBLIC RADIO (Nov. 21, 2019).7 Mayor Hoskins’
scheme included “going to the home of elderly ...
residents” to harvest absentee ballots, “filling out
absentee ballot applications for voters and having his
campaign workers do the same,’ and “altering
absentee ballots” after he had procured them from
voters. Id. Again, in 2016,a state House race in
Missouri was overturned amid allegations of
widespread absentee-ballot fraud that had occurred
across multiple election cycles in the same
community. Sarah Fenske, FBI, Secretary of State
Asking Questions About St. Louis Statehouse Race,

© Available at hitpsiiwvww heritage orglvotesfraudsearchcom-
bine=&state=All&year=&case_type=All&fraud_type=24489&pa
gsi
7 Available at hitpsiinews stipublieradio.org/postiborkeley-
‘mayorhoskins.charged.5felony-counts-election- raud#stream/0
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RIVERFRONT TIMES (Aug. 16, 2016).* One candidate
stated that it was widely known in the community
that the incumbent ran an “absentee game” that
resulted in the mail-in vote tipping the outcome in her
favor in multiple close elections. Id.

Other States have similar experiences. In 2018, a
federal Congressional race was overturned in North
Carolina, and eight political operatives were indicted
for fraud, in an absentee-ballot fraud scheme that
sufficed to change the outcome of the election.
Richard Gonzales, North Carolina GOP Operative
Faces New Felony Charges That Allege Ballot Fraud,
NPR.ORG, (July 30, 2019). The indicted operatives
“had improperly collected and possibly tampered with
ballots,” and were charged with “improperly mailing
in absentee ballots for someone who had not mailed it
themselves.” Id.

In the North Carolina case, the lead investigator
testified that the investigation was “a continuous
case” over two election cycles, and that the scheme
involved collecting absentee ballots from voters,
altering the absentee ballots, and forging witness
signatures on the ballots. See In re: Investigation of
Irregularities Affecting Counties Within the 9th
Congressional District, North Carolina Board of
Elections, Evidentiary Hearing, at 2-319 The
investigators described it as a “coordinated, unlawful,

. Available a hutpsihwsew iver
fronttimes.com/newsblog/2016/08/16/bisecretaryofstate-ask.
in-questions-about.stouisstatchouserace.
© Available at https:iwww.npr.orgl201907/30/746800630north:
‘carolina-gop-operative-faces-new-felony-charges-that-allege-bal-
lotfraud
w Available at hitpsiimages.ra-
diocommbiVoterk201D_%20Websitepdf.
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and substantially resourced absentee ballots scheme.”
Id. at 2. According to the investigators trial
presentation, the investigation involved 142 voter
interviews, 30 subject and witness interviews, and
subpoenas ofdocuments, financial records, and phone
records. Id. at 3. The perpetrators collected absentee
ballots and falsified ballot witness certifications
outside the presence of the voters. Id. at 10, 13. The
congressional election at issue was decided by margin
ofless than 1,000 votes. /d. at 4. The scheme involved
the submissionof well over 1,000 fraudulent absentee
ballots and request forms. Id. at 11. The perpetrators
took extensive stepstoconceal the fraudulent scheme,
which lasted over multiple election cycles before it
was detected. Id. at 14.

Similarly, in 2016, a politician in the Bronx was
indicted and pled guilty to 242 countsofelection fraud
based on an absentee ballot fraud scheme. Ben
Kochman, Bronx politician pleads guilty in absentee
ballot scheme for Assembly election, NEW YORK DAILY
News (Nov. 22, 2016).1! Despite pleading guilty to 242
felonies involving absentee ballot fraud in an election
that was decided by two votes, the defendant received
10 jail time and vowed to run for office again after a
short disqualification period. Id.

The increases in mail-invoting due to the COVID-
19 pandemic likewise increased opportunities for
fraud. For instance, in May 2020, the leader of the
New Jersey NAACP called for an election in Paterson,
New Jersey to be overturned due to widespread mail-
in ballot fraud. See Jonathan Dienst et al., NJNAACP

"Available at hutp/lwww.nydailynews com/new-yorkinyc.
crimefbronx-pol-pleads-guilty-absentec-ballot.scheme.article:
12884009.
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Leader Calls for Paterson Mail-In Vote to Be Canceled.
Amid Corruption Claims, NBC NEW YORK (May 27,
2020).12 “Invalidate the election. Let's do it again,’
[the NAACP leader] said amid reports more that 20
percent of all ballots were disqualified, some in
connection with voter fraud allegations.” Id.

‘Hundreds of other reported cases highlight the
same concerns about the vulnerability of voting by
mail to fraud and abuse. Recently, a Missouri court
considered extensive expert testimony reviewing
absentee-ballot fraud cases like these. Findings of
Fact, Conclusionsof Law, and Final Judgment in Mo.
State Conference of the NAACP v. State, No. 20AC-
€C00169-01 (Circuit Court of Cole County, Missouri
Sept. 24, 2020), aff'd, 607 S.W.3d 728 (Mo. banc Oct.
9, 2020) (“Mo. NAACP"). The court held that cases of
absentee-ballot fraud “have several common features
that persist across multiple recent cases: (1) close
elections; (2) perpetrators who are candidates,
campaign workers, or political consultants, not
ordinary voters; (3) common techniques of ballot
harvesting, (4) common techniques of signature
forging, (5) fraud that persisted across multiple
elections before it was detected, (6) massive resources
required to investigate and prosecute the fraud, and
(7) lenient criminal penalties.” Id. at 17. Thus, “fraud
in voting by mailis a recurrent problem, that it is hard
to detect and prosecute, that there are strong
incentives and weak penalties for doing so, and that it
has the capacity to affect the outcome of close

# Available at httpsiiwww nbenewyork.com/newslpolitics/nj-
naacp-leader-calls-for-paterson-maik-n-vote-to-be-canceled-
amid-fraud-claims/2435162/.
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elections.” Id. The court concluded that “the threat of
mail-in ballot fraud is real.” Id. at 2.

ILThe Bill of Complaint Alleges that the
Defendant States Abolished Critical
Safeguards Against Fraud in Voting by Mail.
The Bill of Complaint alleges that non-legislative

actors in each Defendant State unconstitutionally
abolished or diluted statutory safeguards against
fraud enacted by the state legislature, in violation of
the Presidential Electors Clause. U.S. CONST. art. II,
§1,cl.4. All the unconstitutional changes to election
procedures identified in the Bill of Complaint have
two common features: (1) They abrogated statutory
safeguards against fraud that responsible observers
have long recommended for voting by mail, and (2)
they did so in a way that predictably conferred
partisan advantage on one candidate in the
Presidential election. Such allegations are serious,
and they warrant this Court's review.

Abolishing signature verification. First, the
‘proposed Bill ofComplaint alleges that non-legislative
actors in Pennsylvania, Georgia, and Michigan
unilaterally abolished or undermined signature-
verification requirements for mailed ballots. It
alleges that Pennsylvania's Secretary of State
abrogated Pennsylvania's statutory signature-
verification requirement for mail-in ballots in a
“friendly” settlement ofa lawsuit brought by activists.
Bill of Complaint, {4 44-46. It alleges that Georgia's
Secretary of State unilaterally abrogated Georgia's
statute authorizing county registrars to engage in
signature verification for absentee ballots in a similar
settlement. Id. 14 66-72. It alleges that Michigan's
Secretary of State permitted absentee ballot
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applications online, with no signature at all, in
violation of Michigan statutes, id. {1 85-89; and that
election officials in Wayne County, Michigan simply
disregarded statutory signature verification
requirements, id. 11 92-95.

In addition to violating the Electors Clause, these
actions contradicted fundamental principles of ballot
security. As noted above, the Carter-Baker Report
highlighted the importance of “signature verification”
asa critical “safeguard()to protect ballot integrity” for
ballots cast by mail. Carter-Baker Report, supra, at
85 (emphasis added). Without safeguards such as
signature verification, the Report stated that “[vlote
by mail is ... likely to increase the risks of fraud and
contested elections ... where the safeguards for ballot
integrity are weaker” Id. The importance of
signature verification is hard to overstate, because
absentec-ballot. fraud schemes commonly involve
“common techniques of signature forging,” typically
by nefarious actors who are unfamiliar with the
voter's signature. Mo. NAACP, supra, at 17.
Verifying the voter's signature by comparison to the
signature on the voter rolls thus provides the most
critical safeguard against fraud.

Insecure ballot handling. The Bill of
Complaint alleges that non-legislative actors changed
or abolished statutory rules for the secure handling of
absentee and mailin ballots in Pennsylvania,
Michigan, and Wisconsin. It alleges that election
officials in Democratic areas of Pennsylvania violated
state statutes by opening and reviewing mail-in
ballots that were required to be kept locked and secure
until Election Day. Bill of Complaint, 4 50-51. It
alleges that Michigan's Secretary of State, acting in
violation of state law, sent 7.7 million unsolicited
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absentee-ballot applications to Michigan voters, thus
“flooding Michigan with millions of absentee ballot
applications prior to the 2020 general election.” Id.
4980-84. And it alleges that the Wisconsin Election
Commission violated state law by placing hundreds of
'unmonitored boxes for the submissionof absentee and
mail-in ballots around the State, concentrated in
‘heavily Democratic areas. Id. 1Y 107-114.

In addition to violating the Electors Clause,
these actions contradicted commonsense ballot.
security recommendations. The Department of
Justice's Manual on Federal Prosecution. of Election.

. Offenses notes that vulnerability to mishandling is
what makes absentee ballots “particularly susceptible
to fraudulent abuse” because “they are marked and
cast outside the presenceofelection officials and the
structured environment of a polling place” DOJ
Manual, at 2829. According to the Manual,
“[o]btaining and marking absentee ballots without the
active inputof the voters involved” is oneof“the more
common ways” that election fraud “crimes are
committed” Id. at 28. For this reason, the Carter-
Baker Commission made a series of recommendations
in favorof preventing such insecurity in the handling
of ballots. For example, the Commission
recommended that “States should make sure that
absentee ballots received by election officials before
Election Day are kept secure until they are opened
and counted.” Id. at 46. It also recommended that
States “prohibit[] ‘third-party’ organizations,
candidates, and political party activists from handling
absentee ballots.” 1d,

Inconsistent Statewide Standards. The Bill
of Complaint alleges that the Defendant States
provided different standards and treatment for mail-
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in ballots submitted in different areas of each State,
and that this differential treatment uniformly
provided a partisan advantage to one side in the
Presidential election. It alleges that election officials
in Philadelphia and Allegheny County, Pennsylvania,
applied different standards to voters in those
Democratic strongholds than applied to other voters
in Pennsylvania, in violation of state law. Bill of
Complaint, 1 52-54. Similarly, it alleges that
Milwaukee, Wisconsin violated state law by
authorizing election officials to “correct” disqualifying
omissions on ballot envelopes by entering information
that the voter should have entered with a red pen,
while no similar “correction” process was granted to
other voters in that State. Id. § 123-127. And it
alleges that Wayne County, Michigan provided
favorable treatment to its voters, in violation of state
statutes, by simply ignoring statutorily required
signature-verification requirements. Id. 9 92-95.

Again, such differential treatment, under
circumstances raising concerns of partisan bias,
contradicts universal recommendations for integrity
and public confidence in elections. As this Court
stated in Bush v. Gore, “(tlhe idea that one group can
be granted greater voting strength than another is
hostile to the one man, one vote basis of our
representative government.” 531 U.S. at 107 (quoting
Moore v. Ogilvie, 394 US 814 (1969)). The Carter:
Baker Report noted that “inconsistent or incorrect
applicationof electoral procedures may have the effect
of discouraging voter participation and may, on
occasion, raise questions about bias in the way
elections are conducted.” Carter-Baker Report, at 49.
“Such problems raise public suspicions or may provide
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grounds for the losing candidate to contest the result
in a close election.” Id.

Excluding Bipartisan Observers. The Bill
of Complaint alleges that certain counties in
Defendant States excluded bipartisan observers from
the ballot-opening and ballot-counting processes. For
example, it alleges that election officials in
Philadelphia and Allegheny County, Pennsylvania,
violated state law by excluding Republican observers
from the opening, counting, and recording of absentee
ballots in those counties. Bill ofComplaint, § 49. And
it alleges that election officials in Wayne County,
Michigan violated state statutes by systematically
excluding poll watchers from the counting and
recording of absentee ballots. Id. 1 90-91.

Such actions, as alleged, raise grave concerns
about the integrity of the vote count in those counties.
As the Cartor-Baker Report emphasized, States
should “provide observers with meaningful
opportunities to monitor the conduct of the election.”
Carter-Baker Report, at 47. “To build confidence in
the electoral process, it is important that elections be
administered in a neutral and professional manner,”
without the appearance of partisan bias.” Id. at 49.
When observersof one political party are illegally and
systematically excluded from observing the vote
count, “the appearance of partisan bias” is inevitable.
Id. For counties in Defendant States to exclude
Republican observers weakens public confidence in
the electoral process and raises grave concerns about
the integrity of ballot counting in those counties.

Extending the deadline to receive ballots.
The Bill of Complaint alleges that a non-legislative
actor in Pennsylvania—its Supreme Court—extended
the statutory deadline to receive absentee and mail-in
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ballots without authorization of the “Legislature
thereof,” and directed that ballots with illegible
postmarks or no postmarks at all would be deemed
timely if received within the extended deadline. Bill
of Complaint, 9 48, 55. Again, these non-legislative
changes raise grave concerns about election integrity
in Pennsylvania. First, they created a post-election
window of time during which nefarious actors could
wait and see whether the Presidential election would
be close, and whether perpetrating fraud in
Pennsylvania would be worthwhile. Second, they
enhanced the opportunities for fraud by mandating
that late ballots must be counted even when they are
not postmarked or have no legible postmark, and thus
there is no evidence they were mailed by Election Day.

These changes created needless vulnerability to
actual fraud and undermined public confidence in a
Presidential election. As the Departmentof Justice's
Manual of Federal Prosecution. of Election Offenses
states, “the conditions most conducive to election
fraud are close factional competition within an
electoral jurisdiction for an elected position that
matters” DOJ Manual, at 2-3. “(Election fraud is
most likely to occur in electoral jurisdictions where
there is close factional competition for an elected
position that matters.” Id. at 27. That statement
exactly describes the conditions in each of the
Defendant States in the recent Presidential election.

CONCLUSION

“Fraud in any degree and in any circumstance
is subversive to the electoral process.” Carter-Baker
Report, at 45. The allegations in the Billof Complaint
raise serious constitutional issues under the Electors
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Clause of Article IL, § 1. In addition, the long series
allegations of unconstitutional actions that stripped
away safeguards against fraud in voting by mail raise
concerns about the integrity of the recent election and
the public confidence in its outcome. These are
questions of great public importance that warrant this
Courts attention. The Court should grant the
Plaintiff's Motion for Leave to File Bill of Complaint.
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Attorney General
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COMPROMISE SETTLEMENT AGREEMENT AND RELEASE

This Compromise Settlement Agreement and Release (“Agreement”) is
made and entered into by and between the Democratic Party of Georgia, Inc.
(“DPG"), the DSCC, and the DCCC (collectively, the “Political Party Committees”),
on one side, and Brad Raffensperger, Rebecca N. Sullivan, David J. Worley, Seth
Harp, and Anh Le (collectively, “State Defendants”), on the other side. The parties
10 this Agreement may be referred to individually as a “Party” or collectively as the
“Parties.” The Agreement will take effect when each and every Party has signed it,
asofthe date of the last signature (the “Effective Date”).

WHEREAS, in the lawsuit styled as Democratic Party of Georgia, et al. v.
Raffensperger, et al., Civil Action File No. 1:19-cv-5028-WMR (the “Lawsuit”), the
Political Party Committees have asserted claims in their Amended Complaint [Doc.
30] that the State Defendants’ (i) absentee ballot signature matching procedure, (ii)
notification process when an absentee ballot is rejected for any reason, and
(iii) procedure for curing a rejected absentee ballot, violate the First and Fourteenth
Amendments to the United States Constitution by unduly burdening the right to vote,
subjecting similarly situated voters to disparate treatment, and failing to afford
Georgia voters due process (the “Claims”, which the State Defendants deny;

WHEREAS, the State Defendants, in their capacity as membersof the State
Election Board, adopted on February 28, 2020 Rule 183-1-14-.13, which sets forth
specific and standard notification procedures that all counties must follow after
rejection ofa timely mail-in absentee ballot;

‘WHEREAS, the State Defendants have a Motion to Dismiss [Doc. 45]
pending before the Court, which sets forth various grounds for dismissal of the
Amended Complaint, including mootness in light of the State Election Board's
promulgation subsequent to adoption on February 28, 2020ofRule 183-1-14-.13,
‘which Motion the Political Party Committees deny is meritorious;

WHEREAS, all Parties desire to compromise and settle all disputed issues
and claims arising from the Lawsuit, finally and fully, without admissionof liability,
having agreed on the procedures and guidance set forth below with respect to the
signature matching and absentee ballot rejection notification and cure procedures;
and

‘WHEREAS, by entering into this Agreement, the Political Party Committees
do not concede that the challenged laws and procedures are constitutional, and
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similarly, the State Defendants do not concede that the challenged laws and
procedures are unconstitutional.

NOW THEREFORE, for and in considerationof the promises and covenants
contained herein, and other good and valuable consideration, the receipt and
sufficiencyofwhich is hereby acknowledged. the Parties do hereby agree as follows:

1 Dismissal. Within five (5) business days of March 22, 2020, the
effective dateofthe Prompt Notification of Absentee Ballot Rejection rule specified
in paragraph 2(a), the Political Party Committees shall dismiss the Lawsuit with
prejudice as to the State Defendants.

2. Prompt Notification of Absentee Ballot Rejection.

(a) The State Defendants, in their capacity as membersofthe State Election
Board, agree to promulgate and enforce, in accordance with the Georgia
Administrative Procedures Act and State Election Board policy, the following State
Election Board Rule 183-1-14-.13 of the Georgia Rules and Regulations:

When a timely submitted absentee ballot is rejected, the board of
registrars or absentee ballot clerk shall send the elector notice of such
rejection and opportunity to cure, as provided by 0.C.G.A. § 21-2-386,
by mailing written notice, and attempt to notify the elector by telephone
and email if a telephone number or email is on the elector’s voter
registration record, no later than the close of business on the third
business day after receiving the absentee ballot. However, for any
timely submitted absentee ballot that is rejected on or afier the second
Friday prior to Election Day, the board of registrars or absentee ballot
clerk shall send the elector noticeofsuch rejection and opportunity to
cure, as provided by 0.C.G.A.§ 21-2-386, by mailing written notice,
and attempt to notify the elector by telephone and emailif a telephone
number or email is on the elector’s voter registration record, no later
than close ofbusiness on the next business day.

Ga. R. & Reg.§ 183-1-14-.13 Prompt Notification of Absentee Ballot
Rejection

(b) Unless otherwise required by law, State Defendants agree that any
amendments to Rule 183-1-14-.13 will be made in good faith in the spirit ofensuring.
that voters are notified of rejection oftheir absentee ballots with ample time to cure
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their ballots. The Political Party Committees agree that the State Election Board's
proposed amendment to Rule 183-1-14-.13 to use contact information on absentee
ballot applications to notify the voter fits within that spirit.

3. Signature Match.

(a) Secretaryof State Raffensperger, in his official capacity as Secretary of
State, agrees to issue an Official Election Bulletin containing the following
procedure applicable to the review of signatures on absentee ballot envelopes by
county elections officials and to incorporate the procedure below in training
materials regarding the review of absentee ballot signatures for county registrars:

County registrars and absentee ballot clerks are required, upon receipt
ofeach mail-in absentee ballot, to compare the signature or mark ofthe
elector on the mail-in absentee ballot envelope with the signatures or
marks in eNet and on the application for the mail-in absentee ballot. If
the signature does not appear to be valid, registrars and clerks are
required to follow the procedure set forth in O.C.G.A. § 21-2-
386(a)(1)(C). When reviewing an elector’s signature on the mail-in

absentee ballot envelope, the registrar or clerk must compare the
signature on the mail-in absentee ballot envelope to each signature
contained in such electors voter registration record in eNet and the
elector’s signature on the application for the mail-in absentee ballot. If
the registrar or absentee ballot clerk determines that the voter's
signature on the mail-in absentee ballot envelope does not match any
of the voter's signatures on file in eNet or on the absentee ballot
application, the registrar or absentee ballot clerk must seek review from
two other registrars, deputy registrars, or absentee ballot clerks. A mail-
in absentee ballot shall not be rejected unless a majority of the
registrars, deputy registrars, or absentee ballot clerks reviewing the
signature agree that the signature does not match any of the voter's
signatures on file in eNet or on the absentee ballot application. If a
determination is made that the elector’s signature on the mail-in
absentee ballot envelope does not match any ofthe voter's signatures
on file in eNet or on the absentee ballot application, the registrar or
absentee ballot clerk shall write the names of the three elections
officials who conducted the signature review across the face of the
absentee ballot envelope, which shall be in addition to writing
“Rejected” and the reason for the rejection as required under OCGA
21-2-386(a)(1)(C). Then, the registrar or absentee ballot clerk shall
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commence the notification procedure set forth in O.C.G.A. § 21-2-
386(a)(1)(C) and State Election Board Rule 183-1-14-.13.

(b) The Parties agree that the guidance in paragraph 3(a) shall be issued in
advanceofal statewide elections in 2020, including the March 24, 2020 Presidential
Primary Elections and the November 3, 2020 General Election

4. Consideration of Additional Guidance for Signature Matching.
“The State Defendants agree to consider in good faith providing county registrars and
absentee ballot clerks with additional guidance and training materials to follow when
comparing voters’ signatures that will be drafied by the Political Party Committees’
handwriting and signature review expert.

5. Attorneys’ Fees and Expenses. The Parties to this Agreement shall
bear their own attorney's fees and costs incurred in bringing or defending this action,
and no party shall be considered to be a prevailing party for the purpose of any law,
statute, or regulation providing for the award or recovery of attorney's fees and/or
costs.

6. Release by The Political Party Committees. The Political Party
Committees, on behalf of themselves and their successors, affiliates, and
representatives, release andforever discharge the State Defendants, and eachoftheir
successors and representatives, from the prompt notification of absentee ballot
rejection and signature match claims and causes ofaction, whether legal or equitable,
in the Lawsuit.

7. No Admission of Liability. It is understood and agreed by the Parties
that this Agreement is a compromise and is being executed to settle a dispute.
Nothing contained herein may be construed as an admissionofliability on the part
ofanyofthe Parties.

8. Authority to Bind; No Prior Assignment of Released Claims. The
Parties represent and warrant that they have full authority to enter into this
Agreement and bind themselves to its terms.

9. No Presumptions. The Parties acknowledge that they have had input
into the draftingofthis Agreement or, alternatively, have had an opportunity to have
input into the drafting of this Agreement. The Partics agree that this Agreement is
and shall be deemed jointly drafted and written by all Parties to it, and it shall be
interpreted fairly, reasonably, and not more strongly against one Party than the other.
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Accordingly, ifa dispute arises about the meaning, construction, or interpretation of
this Agreement, no presumption will apply to construe the language of this
Agreement for or against any Party.

10. Knowing and Voluntary Agreement. Each Party to this Agreement
acknowledges that it is entering into this Agreement voluntarily andofits own free
will and accord, and seeks to be bound hereunder. The Parties further acknowledge
that they have retained their own legal counsel in this matter or have had the
opportunity to retain legal counsel to review this Agreement.

11. Choice of Law, Jurisdiction and Venue. This Agreement will be
construed in accordance with the lawsofthe StateofGeorgia. In the event of any
dispute arising outofor in any way related to this Agreement, the Parties consent to
the sole and exclusive jurisdiction of the state courts located in Fulton County,
Georgia. The Parties waive any objection to jurisdiction and venue of those courts.

12. Entire Agreement; Modification. This Agreement sets forth the entire
agreement between the Parties hereto, and fully supersedes any prior agreements or
understandings between the Parties. The Parties acknowledge that they have not
relied on any representations, promises, or agreementsofany kind made to them in
connection with their decision to accept this Agreement, except for those set forth in
this Agreement.

13. Counterparts. This Agreement may be executed in counterparts which,
taken together, will constitute one and the same Agreement and will be effective as
of the date last set forth below, and signatures by facsimile and electronic mail will
have the same effect as the originals.

IN WITNESS WHEREOF, the Parties have set their hands and seals to
this instrument on the date set forth below.
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Dated: March 6, 2020

1s/Bruce V. Spiva 1s/ Vincent R. Russo
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John Devaney* Bryan K. Webb 743580
Amanda R. Callais* Deputy Attorney General
K’Shaani Smith* Russell D. Willard 760280
Emily R. Brailey* Senior Assistant Attorney General
PERKINS COIE LLP Charlene S. McGowan 697316
700 Thirteenth Street, N.W., Suite 800 Assistant Attorney General
Washington, D.C. 20005-3960 Officeof the Georgia Attorney
Telephone: (202) 634-6200 General
Facsimile: (202) 654-6211 40 Capitol Square S.W.

MElias@perkinscoie.com Atlanta, GA 30334
BSpiva@perkinscoie.com cmegowan@law.ga.gov
ACallais@perkinscoie.com Telephone: (404) 656-3389
KShaaniSmith@perkinscoie.com Facsimile: (404) 651-9325
EBrailey@perkinscoie.com

Vincent R. Russo
*Admitted Pro Hac Vice Georgia Bar No. 242628
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Halsey G. Knapp, Jr. Josh Belinfante
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INTRODUCTION

Plaintiffs, a group of disappointed Republican presidential electors, filed a

Complaint alleging widespread fraud in the November general election in Georgia,

weaving an unsupported tale of “ballot stuffing,” the switching of votes by an

“algorithm” uploaded to the state’s electronic voting equipment that switched votes

from President Trump to Joe Biden, hacking by foreign actors from Iran and China,

and other nefarious acts by unnamed actors. Plaintiffs did not bring this election

challenge in state court as provided by Georgia's Election Code. Instead, they ask

this Court to change the election outcome by judicial fiat and order the Governor,

the Secretary, and the State Election Board to “de-certify” the resultsofthe election

and replace the presidential electors for Joe Biden (who were selected by a majority

ofGeorgia voters by popular vote as provided by state law) with presidential electors

for President Trump. Their claims would be extraordinaryif true, but they are not.

Much like the mythological “kraken” monster’ afier which Plaintiffs have named

this lawsuit, their claims of election fraud and malfeasance belong more to the

kraken’s realm of mythos than they do to reality.

! A “kraken” is a mythical sea monster appearing in Scandinavian folklore, being
“closely linked to sailors’ ability to tell tall ales.” See
hitps://en.wikipedia.org/wiki/Kraken.

1
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“The truth is that the 2020 general election was, according to the federal agency

tasked with overseeing election security, “the most secure in history.” (See Exhibit

B.)? Cybersecurity experts have determined that there is “no evidence that any

voting system deleted or lost votes, changed votes, or was in any way

compromised.” (Id) The accuracy of the presidential election results has been

confirmed through at least (1) the statewide risk-limiting audit; (2) a hand recount;

and (3) independent testing, which has confirmed that the security of the state's

electronic voting equipment was not compromised.

As a threshold matter, the Eleventh Circuit issued an opinion today that

mandates dismissal of this action for lack of standing and mootness in the related

caseof Wood v. Raffensperger, No. 20-1418, which raised manyof the same claims

as this case and sought similar relief. (See slip opinion attached as Exhibit A). In

affirming the district court'sdecision denying Wood's motion to enjoin certification

ofthe election results, the panel held:

We agree with the district court that Wood lacks standing to sue
because he fails to allege a particularized injury. And because Georgia
has already certified its election results and its slate of presidential
electors, Wood's requests for emergency relief are moot to the extent
they concer the 2020 election. The Constitution makes clear that

? See Cybersecurity & Infrastructure Security Agency's Joint Statement From
Elections Infrastructure Govemment Coordinating Council & the Election
Infrastructure Selector Coordinating Committees, November 12, 2020. A true and
correct copyofthis statement is attached as Exhibit B.

2
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federal courts are courtsoflimited jurisdiction, U.S. Const. art. III; we
may not entertain post-election contests about garden-variety issues of
Vote counting and misconduct that may properly be filed in state courts.

(slip op. at 1). This decision squarely controls, and the Court should dismiss the

action because Plaintiffs lack an injury in fact sufficient to establish Article 111

standing. Certification of the election results also moots Plaintiffs” claims, as the

Court has no authority under federal law to undo what has already been done.

Other threshold issues bar the relief Plaintiffs seek. Even if they were not

moot, Plaintiffs’ claims are barred by laches because of their inexcusable delay in

raising their challenge to the State’s electronic voting system and absentee ballot

procedures until aftertheirpreferred candidate lost. Plaintiffs” claims are also barred

by the Eleventh Amendment to the U.S. Constitution, which bars suits for

retrospective relief against state officials acting in their official capacity absent a

waiver by the State. Similarly, despite their attempts to raise constitutional claims,

Plaintiffs’ lawsuit is really an election contest challenging the Presidential election,

which can and should be brought in a Georgia court as someof Plaintiffs” allies have

recently done.

But most importantly, there is no credible evidence to support the drastic and

unprecedented remedyofsubstituting certified presidential election results with the

Plaintiffs’ preferred candidate. Without this, Plaintiffs cannot clearly establish the

3
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required elements for injunctive relief. Like every state, Georgia has a compelling

interest in preserving the integrity of its election process. “Confidence in the

integrity of our electoral processes is essential to the functioning ofour participatory

democracy.” Purcell v. Gonzalez, 549 U.S. 1, 4 (2006). Public confidence in the

electoral process would certainly be undermined by a court invalidating the certified

resultsof a presidential election in which nearly 5 million Georgians cast ballots.

“This Court should decline Plaintiffs’ unsupportable efforts to overturn the expressed

willofthe voters, and should deny their request for relief and dismiss this action.

FACTUAL BACKGROUND

I. Georgia's Electronic Voting System is Secure and Has Not Been
Compromised.

Plaintiffs allege wide-ranging conspiracy theories that Georgia's electronic

voting system has been compromised by Hugo Chavez and the Venezuelan

government (or China and Iran, depending on which “expert” is asked), is infected

with a vaguely described “weighted” algorithm that switches votes between

candidates, and otherwise produces fraudulent results. In support of their argument,

Plaintiffs cite to the un-signed declaration of Dr. Shiva Ayyadurai,® other redacted

3 Dr. Ayyadurai claims he is “an engineer with vast experience in engineering
systems, pattern recognition, mathematical and computational modeling and
analysis.” [Doc. 6-1, 2]. Elsewhere, Dr. Ayyadurai claims to be the inventor of

4
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declarations, hearsay in the form of various news articles, and contested evidentiary

filings in the case Curling v. Raffensperger, No. 1:17-cv-2989 (N.D. Ga.).*

The Plaintiffs—blinded by either willful ignorance or a lack of basic

knowledge of Georgia elections—are incorrect. Georgia's electronic voting system

was adopted in compliance with state and federal law, is certified by the Election

Assistance Commission following inspection and testing conducted by independent

Voting System Test Laboratories (“VSTLS"), and has not been compromised. A

review of the facts, as opposed to Plaintiffs’ conspiracies, confirms the inaccuracy

ofPlaintiffs’ allegations.

A. Adoption and selectionofGeorgia’s electronic voting system.

In 2019, the Georgia General Assembly enacted House Bill 316 (“HB 316”),

a sweeping and comprehensive reform of Georgia's election laws, which also

modernized and further secured Georgia's voting system. Specifically, the General

Assembly chose to require a new unified system of voting throughout the State—

electronic mail. See Sam Biddle, The Crazy Story of the Man Who Pretended to
Invent Email, Business Insider (Mar. 6, 2012),

hups://www.businessinsider.cony/the-crazy-story-of-the-man-who-pretended-to-
invent-email-2012-3. State Defendants object to any consideration of Dr.
Ayyadurai’s report as he is not qualified to offer the opinions proffered and utilizes
unreliable methodology.
# The Curling matter is now subject to two appeals pending in the Eleventh Circuit
Court of Appeals, docket numbers 20-13730 and 20-14067.

5
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moving the State away from the secure, but older, direct-recording electronic

(“DRE”) voting system 10 a voting system utilizing Ballot-Marking Devices

(“BMDs") and optical scanners. The General Assembly determined this replacement

OfDREs with BMDs should occur “as soon as possible.” 0.C.G.A. § 21-2-300(a)(2).

The legislation placed the responsibility of selecting the equipment for the new

voting system on the Secretaryof State. 0.C.G.A. § 21-2-300(a). However, contrary

to Plaintiffs" assertions that Governor Kemp and Secretary Raffensperger “rushed

through the purchase ofDominion voting machines and software,” (Doc. 6, p. 15),

the procurement of Georgia's new voting system was completed through an open

and competitive bidding process as required by Georgia's State Purchasing Act,

O.C.G.A. § 50-5-50. Secretary Raffensperger did not make the purchasing decision

alone, but established a Selection Committee comprisedofseven individuals who

were tasked with reviewing bid proposals. Selection Committee members evaluated

those proposals using criteria and processes set forth on a Master Technical

Evaluation spreadsheet OF the three requests for proposals evaluated by the

Selection Committee, Dominion Voting Systems (“Dominion”) received the highest

overall score. Id.

$ See hitps://sos.ga.cov/admin/uploads/Selection%20Commitice%20Bios pdf
© See hups://sos.aa.cov/admin/uploads/ Master Technical Evaluation_redacted.xls

6
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On July 29,2019, Secretary Raffensperger posted a NoticeofIntent to Award

the contract for the statewide voting system to Dominion. No bid protests were

received by the State, and Secretary Raffensperger issued a final Notice of Intent to

Award on August 9, 2019. Id. The voting system consists of BMDs that print ballots

by way ofa connected printer and optical scanners connected to a locked ballot box.

The Dominion BMD allows the voter to make selections on a screen and thenprints.

those selections onto a paper ballot. The voter has an opportunity to review the paper

ballot for accuracy before placing it into the scanner. After scanning, the paper ballot

drops into a locked ballot box connected to the scanner. BMDs thus create an

auditable, verifiable ballot, as required by statute. O.C.G.A. § 21-2-300(a)(2)

(“electronic ballot markers shall produce paper ballots which are marked with the

elector’s choices in a format readable by the elector”) (emphasis added).

B. Testing and certification of Georgia’s voting system.

Georgia's voting system is subject to two different certification requirements.

First, the voting system must have been certified by the United States Election

Assistance Commission (“EAC”) at the time of procurement. O.C.G.A. § 21-2-

300(a)(3). Second, the voting system must also be certified by the Secretary of State

as safe and practicable for use. Georgia's BMD system meets both requirements.

7
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‘The Help America Vote Act (“HAVA”) created the EAC, which set up a rigorous

process for voting-equipment certification, working with committeesofexperts and

coordinating with the National Institute of Standards and Technology. 52 U.S.C. §

20962; see also 52 U.S.C. §§ 20962, 20971 (test lab standards). The EAC certifies

voting systems as in compliance with the Voluntary Voting System Guidelines

(“VVSG"), version 1.0, and does so by utilizing approved, independent Voting

System Test Laboratories (“VSTL"). In the case of the voting system utilized in

Georgia, SLI Compliance served as the VSTL tasked with testing the system for

EAC purposes. The system utilized by Georgia, Democracy Suite 5.5-A, was

certified by the EAC on January 30,2019.”

Separately, the Secretary of State utilized another independent EAC-certified

VSTL, Pro V&V, to conduct testing for state certification of the voting system.

Following the VSTL's testing, the Secretary issued a Certification of the Dominion

Voting Systems as meeting all applicable provisions of the Georgia Election Code

and Rules of the SecretaryofState on August 9, 2019.5 That certification has been

7 See United States Election Assistance Commission, Agency Decision — Grant of
Certification, https://wwiw.eac.govisites/defaulfiles/voting_system/
files/Decision.Authority.Grant.of.Cert.D-Suite5.5-A.pdf
* Plaintiffs erroneously claim that both the Certificate and a test report signed by
Michael Walker were “undated” and have attached altered documents that have
been cropped to remove the dates of the documents. See Compl., §12 and Exhibits
Sand 6 thereto. A correct copy of the Certificate showing the dateofAugust 9,

8
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updated dueto de minimis changes in system components on two different occasions

since, on February 19, 2020, and again on October 5, 2020.

C. Georgia's electronic voting system has not been compromised and
Plaintiffs’ assertions to the contrary are disproven by the Risk-Limiting
Audit.

Plaintiffs’ conjecture and speculation does not rebut the reality that Georgia's

Voting system has not been compromised. Not only have two separate EAC-Certified

independent VSTLS confirmed that the system operates as intended, but Georgia's

risk-limiting audit (‘RLA”) further confirms that no “weighted” vote switching

occurred.

Shockingly, the basis for Plaintiffs’ outlandish claims of system compromise

are rooted in suspect statistical—not software—analyses that they suggest

irrefutably proves vote switching occurred. For example, in Dr. Ayyadurai's

unsigned declaration, the author references (without citation) vote totals in certain

precincts for the proposition that a “weighted race” algorithm must be responsible

(See generally Doc. 6-1.) The author, however, makes no attempt to evaluate any

other reasons voters may have chosen not to vote for President Trump. Indeed, the

2019 may be viewed at
hutps://sos.ga.gov/admin/uploads/Dominion_Certification.pdf. A copyofthe test
report showing a date of August 7, 2019 may be found at
hups://sos.ga.gov/admin/uploads/Dominion_Test_Cert Report.pdf.

9
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author of that declaration speculates that 48,000 of 373,000 votes cast in Dekalb

County were switched in this manner from Trump to Biden, (Doc. 6-1, p. 28),

meaning that (under the author's theory) the results in Dekalb County would be

106,373 for Trump to 260,227 for Biden (or approximately 28.6% to 70%). OF

course, this would be extraordinarily unusual for heavily democratic Dekalb County,

in which President Trump received 51,468 votes (16.47%) in 2016, when the State

was using an entirely different voting system.”

Moreover, the existenceof such a “weighted” algorithm would have been

detected in the RLA conducted this year. Following the counties” tabulation of the

November election results, but prior to certification, Secretary Raffensperger was

required by law to conduct a risk-limiting audit in accordance with 0.C.G.A. § 21-

2-498. State Election Board Rule 183-1-15-.04 provides that the SecretaryofState

shall choose the particular election contest to audit. Recognizing the importance of

clear and reliable results for such an important contest, Secretary Raffensperger

selected the presidential race for the audit." See Exhibit C.

? See Dekalb County Election Results, 2016, available at

hitps://results.enr.clarityelections.com/GA/DeKalb/64036/183321/en/summaryht

Pee Statement of Secretary Raffensperger, “Historic First Statewide Audit of
Paper Ballots Upholds ResultsofPresidential Race, attached as Exhibit C hereto
and available at

10
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County election officials were then required to count by hand all absentee

ballots and paper ballots printed by the Dominion BMDs. See id. The audit

confirmed the same outcomeof the presidential race as the original tabulation using

the Dominion voting systems equipment. /d. While there was a slight differential

between the audit results and the original machine counts, the differential was well

within the expected marginoferror that occurs when hand-counting ballots. fd. A

2012 study by Rice University and Clemson University found that hand counting

ballots in post-election audit or recount procedures can result in error ratesofup to

2 percent. d. In Georgia's audit, the highest error rate reported in any county recount

was 0.73%, and most counties found no change in their final tally. /d.

The audit results refute Plaintiffs’ speculation that Dominion machines or

Software might have somehow flipped, switched, or “stuffed” ballots in the 2020

presidential election. /d. Because Georgia voters can verify that their paper ballots

(whether hand-marked absentee ballots or ballots marked by BMD) accurately

reflect their intended votes, any actual manipulation of the initial electronic vote

count would have been revealed when the hand count ofpaper ballots presented a

different result. The fact that this did not happen forecloses the possibility that

hitps://sos.ga gov/index.php/elections/historic._first_statewide_audit_of.paper_ball
ots_upholds_result_of_presidential_race

11
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Dominion equipment or software had been manipulated to somehow record false

votes for one candidate or to eliminate votes from another.

In sum, the components of Georgia's voting system have been evaluated,

tested, and certified by twodifferent independent laboratories as compliant with both

state and federal requirements and safe for use in elections. Neither of those two

VSTLs identified any “weighted” vote counting algorithm, nor any other

impropriety. And, in Georgia's 2020 general election, the correct operationofthe.

voting system was again confirmed by the state’s risk-limiting audit.

II. Absentee Ballots Were Validly Processed According to Law

Plaintiffs’ claim that the rules under which county elections officials verified

absentee ballots are contrary to Georgia law is also without merit. Absentee ballots

for the 2020 general election were processed by county election officials according

to the procedures established by the Georgia legislature. These procedures were part

of HB 316, bipartisan legislation passed in 2019 to reform the state’s election code

and implement a new electronic voting system. The reforms kept in place Georgia's

policyof“no excuse” absentee voting, but modified the technical requirements for

absentee ballots. HB 316 modified the languageof the oath on the outer absentee

ballot envelope to leave the signature requirement but remove the elector’s address

and date of birth. See O.CG.A. § 21-2-384. Further, HB 316 added a “cure”

12
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provision, which requires election officials to give a voter until three days afier the

date of the election to cure an issue with the voters signature before rejecting an

absentee ballot for a missing or mismatched signature on the outer envelope. Sec

OCGA. § 21-2-386(a)(1)(C). The “cure” provision was added to the statute's

requirement that election officials “promptly notify” the voter ofa rejected absentee

ballot due to a missing or mismatched signature.

On November 6, 2019, the Democratic Party of Georgia, DSCC, and DCCC

(collectively, “Political Party Organizations”) sued the State Defendants, alleging

that the “promptly notify” language ofO.C.G.A. § 21-2-386(a)(1)(C) was vague and

ill-defined and left counties without standards for verifying signatures on absentee

ballots. (App’x Vol. I at 144-49).

‘While that action was pending, the State Election Board (“SEB”) approved a

rule that established a uniform standard for counties to follow to “promptly notify”

voters when their absentee ballot is rejected as required by O.C.G.A. § 21-2-

386(a)(1)(C). The rule provides that when a timely submitted absentee ballot is

rejected, the boardofregistrars or absentee ballot clerk must send the voter notice

of the rejection and opportunity to cure within three business days, or by the next

business day ifwithin ten days of Election Day. Ga. Comp. R.& Regs. r. 183-1-14-

13 (the “Prompt Notification Rule”).

13
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“The Prompt Notification Rule was adopted pursuant to the SEB’ rule-making.

authority under 0.C.G.A. § 21-2-31(2). It provides a uniform three-day standard for

“prompt” notification required by O.C.G.A. § 21-2-386(a)(1)(C) when an absentee

ballot is rejected, so that all counties give notice in a uniform manner. The Prompt

Notification Rule was promulgated pursuant to the Georgia Administrative

Procedure Act, published for public comment, and discussed at multiple public

hearings before it became effective on March 22, 2020.

Because the Prompt Notification Rule resolved the issues in the pending

lawsuit, the parties resolved the matter in a settlement agreement that included,

amongother terms, an agreement that (1) the State Election Board would promulgate

and enforce the Prompt Notification Rule; and (2) the Secretary ofState would issue

‘guidance to county election officials regarding the signature matching process.

On May 1, 2020, the Secretary of State distributed an Official Election

Bulletin (“OER”), advising county election officials of the Prompt Notification Rule

and providing guidance for reviewing signatures on absentee-ballot envelopes.

(Declarationof Chris Harvey§5)."' The OEB instructed that fier an election official

makes an initial determination that the signature on the absentee ballot envelope does

!! The Harvey Declaration was submitted in the related case of Wood v.
Raffensperger, Civil Action No. 1:20-CV-4651-SDG and is attached as Exhibit D.

14
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not match the signature on file for the voter pursuant to O.C.G.A. § 21-2-

386(a)(1)(B) and (C), two additional registrars, deputy registrars, or absentee ballot

clerks should also review the signature, and the ballot should be rejectedifat least

twoofthe three officials agree that the signature does not match. (/d.) The OEB

expressly instructs county officials to comply with state law. (/c.)

Contrary to Plaintiff's claim that the Prompt Notification Rule and the OEB

have significantly disrupted the signature verification process, these measures have

had no detectable effect on the absentee ballot rejection rate since the last general

election in 2018. (Harvey Dec. §§ 6,7). An analysisofthe number ofabsentee-ballot

rejections for signature issues for 2020 as compared to 2018 found that the rejection

rate for absentee ballots with missing or non-matching signatures in the 2020 general

election was 0.15%; the same rejection rate for signature issues as in 2018 before

the new measures were implemented. (/d.)

ARGUMENT AND CITATION OF AUTHORITIES

I. The Court Lacks Subject Matter Jurisdiction because Plaintiffs Cannot
Establish Article III Standing.

Plaintiffs raise three constitutional counts in their Complaint: (1) that the State

Defendants violated the Electors and Elections Clauses of Articles I and II (“Count

1"); that the State Defendants violated the equal protection clause of the U.S.

Constitution (“Count II"); that the State Defendants denied Plaintiffs Due Process
15
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related to “alleged disparate treatment of absentee/mail-in voters among different

counties” (“Count 111); and that the State Defendants denied Plaintiffs Due Process

“on the right to vote” (“Count IV”). Plaintiffs also bring a state law election contest

claim against Defendants pursuant to O.C.G.A. § 21-5-522, invoking the Court's

supplemental jurisdiction under 28 U.S.C. § 1367. However, because Plaintiffs

cannot establish standing as to any of these causes of action, the Court lacks

Jurisdiction to consider the merits of Plaintiffs’ claims and the case should be

dismissed.

Federal courts have an independent obligation to ensure that subject-matter

jurisdiction exists before reaching the merits ofa dispute. Jacobson v. Fla. Sec'y of

State, 974 F.3d 1236, 1245 (11th Cir. 2020) (vacating and ordering dismissal of

Voting rights case due to lack of standing). “For a court to pronounce upon . . . the

constitutionality ofa state or federal law when it has no jurisdiction to do so is, by

very definition, for a court to act ultra vires.” /d. (citation omitted). “If at any point

a federal court discovers a lack ofjurisdiction, it must dismiss the action.” /d.

Article 111ofthe Constitution limits the subject-matter jurisdiction of federal

courts to “Cases” and “Controversies.” U.S. Const. art. III, § 2. A party invoking

federal jurisdiction bears the burden of establishing standing at the commencement

of the lawsuit. Lujan v. Defenders of Wildlife, 504 U.S. 555, 561 (1992). As an

16
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irreducible constitutional minimum, Plaintiffs must show they have (1) suffered an

injury in fact, (2) that is fairly traceable to the challenged conduct of the defendant,

and (3) that is likely to be redressed by afavorable judicial decision. Lujan, 504 U.S.

at S61. As the party invoking federal jurisdiction, Plaintiffs bear the burden at the

pleadings phaseof“clearly alleg[ing] facts demonstrating each element.” Spokeo,

Inc. v. Robins, 136 S. Ct. 1540, 1547 (2016).

A. Plaintiffs have not Alleged an Injury in Fact Sufficient to Form a Basis
for Standing.

Injury in fact is the “first and foremost”of the standing elements. Spokeo, 136

S.Ct. at 1547. An injury in fact is “an invasion ofa legally protected interest that is

both concrete and particularized and actual or imminent, not conjectural or

hypothetical.” Trichell v. Midland Credit Mgnt., Inc., 964 F.3d 990,996 (11th Cir.

2020); see also Bognet v. Sec'y Commonwealthof Pa., No. 20-3214,2020 U.S. App.

LEXIS 35639 at *16 (3d Cir. Nov. 13, 2020) (“To bring suit, you—and you

personally—must be injured, and you must be injured in a way that concretely

impacts your own protected legal interests.”).

The alleged injury must be “distinct from a generally available grievance

about government.” Gill v. Whitford, 138 S. Ct. 1916, 1923 (2018). Thisrequires

more than a mere “keen interest in the issue.” Trump v. Hawaii, 138 S. Ct. 2392,

2416 (2018); see also Lance v. Coffman, 549 U.S. 437, 440-41 (2007) (“Our refusal
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to serve as a forum for generalized grievances has a lengthy pedigree. . . . [A]

generalized grievance that is plainly undifferentiated and common to all members of

the public” is not sufficient for standing).

tis for this reason that the Eleventh Circuit found lack of standing in the

Wood case. The plaintiff in that case could not “explain how his interest in

compliance with state election lawsisdifferent from that ofany other person. Indeed,

he admits that any Georgia voter could bring an identical suit. But the logic of his

argument sweeps past even that boundary. All Americans, whether they voted in this

election or whether they reside in Georgia, could be said to share [plaintifF's] interest

in “ensurling] that [a presidential election] is properly administered.” (slip op., Ex.

Aatll).

Plaintiffs have fared no better at articulating a particularized grievance that is

somehow different than thatof the general voting public. In fact, throughout their

Complaint, Plaintiffs allege that their interests are one and the same as any Georgia

voter. See, e.g. Compl. at§ 156 (“Defendants...diluted the lawful ballotsofPlaintiffs

andofother Georgia voters and electors...”); § 163 (“Defendants further violated

Georgia voters’ rights...”), 9 199 (“all candidates, political parties, and voters,

including without limitation Plaintiffs, have a vested interest in being present and

having meaningful access to observe and monitor the electoral process”). Having
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confirmed that their interests are no different than the interestsofall Georgia voters,

Plaintiffs have articulated only generalized grievances insufficient to confer standing

upon them to pursue their claims.

B. Plaintiffs do not have Standing as Presidential Electors.

Plaintiffs assert that by virtue of their status as Republican presidential

electors, they are “candidates” that have standing to raise whatever variety of

election complaints that they may choose. For this proposition, they cite to only a

single case: Carson v. Simon, 978 F.3d 1051 (8th Cir. 2020). However, Carson was

predicated on Minnesota election laws that differ from Georgia's and upon facts that

are distinguishable from the Plaintiffs’ case. Further, the Third Circuit in Bogner

recently rejected Plaintiffs broad readingofCarson. In that case, the court found

that a congressional candidate lacked standing to pursue claims under the Elections

and Elector clauses based on a generalized “right to run.” It specifically noted its

disagreement with Carson, saying “The Carson court appears to have cited language

from [Bond v. UnitedStates, 564 U.S. 211 (2011)] without considering the context—

specifically, the Tenth Amendment and the reserved police powers—in which the

U.S. Supreme Court employed that language. There is no precedent for expanding

Bond beyond this context, and the Carson court cited none.” 2020 U.S. App. LEXIS

35639 at *24, fn. 6; see also Hotze v. Hollins, No. 4:20-CV-03709, 2020 WL
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6437668 at *2 (S.D. Tex. Nov. 2, 2020) (holding candidate lacked standing under

Elections Clause); Looper v. Boman, 958 F.Supp. 341, 344 (M.D. Tn. 1997)

(candidate lacked standing to claim that violations of state election laws had

disenfranchised voters as “[h]ow other people vote...does not in any way relate to

plaintiff's own exerciseofthe franchise and further does not constitute concrete and

specific judicially cognizable injury.”); Moncier v. Haslam, | F.Supp.3d 854 (E.D.

Tn. 2014) (plaintiff denied opportunity to be placed on ballot as candidate for

judicial office shared the same generalized grievance as a large classofcitizens and

failed to demonstrate concrete and particularized injury).

In finding that presidential elector did have standing to challenge purported

violations of state election laws, Carson relies heavily on specific provisions of

Minnesota. elections law that treated presidential electors the same as other

candidates for office. However, in Georgia, unlike in Minnesota, all persons

possessing the qualifications for voting and who have registered in accordance with

the law are considered “Electors.” O.C.G.A. § 21-2-2(7). Presidential electors in

Georgia are not elected to public office, but perform only a limited ministerial role

in which they appear at the Capitol on the designated date and time to carry out the

expressed will ofGeorgia's electors by casting their votes for President and Vice

President in the Electoral College. 0.C.G.A. § 212-11. Presidential electors need
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not file notices of candidacy otherwise required of political candidates. 0.C.G.A.

§ 212-132. Their names do not appear on the ballot; instead, the names of the

candidates for President and Vice President appear on the ballot. O.C.G.A. § 21-2-

325. Georgia electors do not elect any presidential electors individually; instead,

“that slate of candidates shall be elected to such office which receives the highest

numberofvotes cast.” O.C.G.A. § 21-2-501(f).

The Eleventh Circuit has held that voters do not suffer a “concrete and

particularized injury” simply because their preferred candidate loses an election (see

Jacobson, 974 F.3d at 1252), and that such a harm would be based on “generalized

partisan preferences” which are insufficient to establish standing. /d.; see also Gill

v. Whitford, 138 S.Ct. 1916, 1933 (2018) (rejecting standing based on “group

political interests, not individual legal rights”). Plaintiffs have failed to articulate

how they, as presidential electors, have suffered any injury not common to their

partisan group political interests, or that would not have also been suffered by all

Georgia electors generally.

C. Plaintiffs’ Alleged Injuries are not Traceable to the State Defendants.

Not only have Plaintiffs failed to demonstrate an injury in fact, they cannot

satisfy the causation requirementofstanding, which requires that “a plaintiff's injury

must be “fairly traceable to the challenged actionofthe defendant, and not the result
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ofthe independent action of some third party not before the court.” Jacobson, 974

F.3d at 1253 (citation omitted); see also Hollywood Mobile Estates Lid. v. Seminole

Tribe of Fla., 641 F.3d 1259, 1265 (11th Cir. 2011) (holding that an injury sufficient

to establish standing cannot “result [from] the independent action ofsome third party

not before the court”).

Plaintiffs have introduced declarations and affidavits from witnesses that raise

disparate complaints about a variety of events that occurring at various times and

places during the November election and subsequent audit. These complaints focus

on actions allegedly taken by local elections officials and other third parties that are

not named as defendants in this case.” Whatever one might conclude from these

varied allegations, they all have one thing in common: none of the actions

complained ofare attributable in any way to any of the State Defendants. Instead,

they were taken by local elections officials not named as parties to this case, and any

12 Examples of these complaints include allegations that Dekalb County elections
workers were “more hostile” to Republican observers than Democratic observers
(Silva Aff. 06-9 Ex. 18, 914), that a Cobb County volunteer audit monitor witnessed
“already separated paper machine receipt ballots with barcodes in the Trump tray,
placing them in to the Biden tray” (Johnson AfF., Compl., Ex. 17, 94-5), and that
an audit observer at the Lithonia location was 100 far away from ballots to see how
they had been voted and that some auditors were validating ballots without reading
them aloud to another auditor. (O'Neal AfE., 6-10, Exhibit J, 95-8).

2
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injuries that might have resulted from those actions are not traceable to and cannot

be redressed by the State Defendants.

With regard to Plaintiffs’ conspiratorial claims related to Dominion

equipment and software, there has been no allegation whatsoever that any of the

State Defendants participated in any conspiracy or collusion with Dominion or any

other third party malicious actor to cause any harm to Plaintiffs or any Georgia

voters. The only allegation made against any of the State Defendants is that

Govemor Kemp and Secretary Raffensperger somehow “rushed” through the

equipment selection process. However, this process was an open, competitive

bidding process, conducted pursuant to Georgia procurement law, and during

Curling hearings, and no allegation has been made as to how any action or inaction

taken by anyofthe State Defendants during that bidding process might have caused

any of Plaintiffs’ alleged injuries.

Finally, to the extent thatPlaintiffsclaiminjuryasa result ofany improprieties

in the mailing, processing, validation or tabulationofabsentee ballots, these injuries

again would not be traceable to any ofthe State Defendants. Absentee ballots are

mailed, processed, validated, and tabulated by local elections officials. See 0.C.G.A.

§ 21-2-386. Having failed to establish that any of their purported injuries are

traceable to or redressable by the State Defendants, Plaintiffs lack standing and their

2
FLAG210220000227



Case 1:20-cv-04809-TCB Document 61 Filed 12/05/20 Page 27 of 53

claims should be dismissed. See Jacobson, 974 F.3d at 1253. See also Anderson v.

Raffensperger, 1:20-CV-03263, 2020 WL 6048048, at #22 (N.D. Ga. Oct. 13, 2020)

(applying Jacobson to dismiss election related claims against State Defendants).

IL Plaintiffs’ Claims are Moot.

‘The Eleventh Circuit held in the I¥ood decision today that federal challenges

0 the certificationofthe presidential election results in Georgia are now moot. “We

cannot turn back the clock and create a world in which’ the 2020 election results are

not certified.” Wood v. Raffensperger, slip op. at 17 (quoting Fleming v. Gutierrez,

785 F.3d 442, 445 (10th Cir. 2015)). Accordingly, the case “no longer presents a live

controversy with respect to which the court can give meaningful relief.” Troiano v.

Supervisor of Elections in Palm Beach Cty., Fla., 382 F.3d 1276, 1282 (11th Cir.

2004). Mootness is jurisdictional—because a federal court may only adjudicate

cases and controversies, anda ruling that cannot provide meaningful relief is an

impermissible advisory opinion. /d.

The Court “cannot prevent what has already occurred.” De La Fuente v.

Kemp, 679 F. Appx 932, 933 (11th Cir. 2017); Yates v. GMAC Mortg. LLC, No.

1:10-CV-02546-RWS, 2010 WL 5316550, at *2 (N.D. Ga. Dec. 17, 2010) (“The

Court is powerless to enjoin what has already occurred.”). While Plaintiffs

purportedly seek “decertification”ofthe certifications that Secretary Raffensperger
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and Governor Kemp have already executed, they cite no authority whatsoever to

support the notion that a court could order such relief. If the Plaintiffs believed that

the results certified by Secretary Raffensperger and Governor Kemp were invalid

for fraud or other grounds specified in O.C.G.A. § 212-522, Georgia provides an

adequate remedy at law by setting forth the procedures for a state law election

contest to be initiated in the Superior Court of Fulton County. O.C.G.A. §§ 21-2-

520, et seq. However, there is simply no precedent for a federal court to issue an

injunction requiring either Governor Kemp or Secretary Raffensperger to

“decertify” their already-issued certifications or to certify results in direct

contraventionofthe actual election result.

HL Plaintiffs’ Claims are Barred by the Eleventh Amendment.

Plaintiffs’ federal claims are asserted against the individually named State

Defendants in their official capacities. (Doc. | at §§ 31-33). These claims are barred

by the Eleventh Amendment. The Eleventh Amendment bars suit against a State or

one ofits agencies, departments or officials, absent a waiver by the State ora valid

congressional override, when the State is the real party in interest. Kentucky v.

Graham, 473 U.S. 159, 169 (1985). Because claims against public officials in their

official capacities are merely another way of pleading an action against the entity of

which the officer is an agent, “official capacity” claims against a state officer are
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included in the Eleventh Amendment's bar. Kentucky, 473 U.S. at 165. While an

exception to Eleventh Amendment immunity exists under Ex parte Young, 209 U.S.

123 (1908), it is limited to suits against state officers for prospective injunctive

relief. Arizonans for Official English v. Arizona, 520 U.S. 43, 69 n. 24 (1997). “A

federal court cannot award retrospective relief, designed to remedy past violations

offederal law.” Id.

Plaintiffs’ claims for injunctive and declaratory relief, premised on the

conduct of the November 3, 2020 General Election and the certification of results

that have already taken place, are barred because they are retrospective in nature.

“Retrospectiverelief is backward-looking, and seeks to remedy harm ‘resulting from

a past breachof a legal duty on the part of the defendant state officials.” Seminole

Tribe ofFla. v. Fla. Dep't of Revenue, 750 F.3d 1238, 1249 (11th Cir. 2014) (quoting

Edelman v. Jordan, 415 USS. 651, 668 (1974). “Simply because the remedy will

occur in the future, does not transform it into ‘prospective’ relief. The term,

“prospective relief,” refers to the ongoing or future threat of harm, not relief.”

Fedorov v. Bd.ofRegents, 194 F. Supp. 2d 1378, 1387 (S.D. Ga. 2002). Plaintiffs’

claims for any relief related to the rules and regulations governing the conduct of the

November3, 2020, election or any alleged past security lapses, miscountingofvotes,

2
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or election irregularities are entirely retrospective and barred by the Eleventh

Amendment.

IV. Laches Bars Plaintiffs’ Claims for Post-Election Relief.

In Wood v. Raffensperger, 2020 U.S.Dist. LEXIS 218058 (Nov. 20. 2020),

this Court found that claims raised by Plaintiffs’ counsel Lin Wood were barred by

the doctrine of laches. While Plaintiffs’ claims overlap significantly with Wood's

claims, the facts here are even more compelling when it comestoa findingoflaches.

Plaintiffs waited even longer than Wood did to file this action. As in Wood, virtually

all of the complaints that Plaintiffs allege regarding the security of Georgia's voting

system or the proprietyofState Election Board rules or regulations could have been

raised prior to the election.

To establish laches, State Defendants must show “(1) there wasa delay in

assertinga right or a claim, (2) the delay was not excusable, and (3) the delay caused

[them] undue prejudice.” United States v. Barfield, 396 F.3d 1144, 1150 (11th Cir.

2005); see also Democratic Exec. Comm.ofFla. v. Lee, 915 F.3d 1312, 1326 (11th

Cir. 2019) (“To succeed on a laches claim, [defendant] must demonstrate that

[plaintiffs inexcusably delayed bringing their claim and that the delay caused it

undue prejudice”).
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Where, as here, a challenge to an election procedure is not filed until affer an

election has already been conducted, the prejudice to the state and to the voters that

have cast their votes in the election becomes particularly severe. Once the election

has been conducted, any harm that might arise from a purported constitutional

violation must be weighed against “such countervailing equitable factors as the

extremely disruptive effectofelection invalidation and the havoc it wreaks upon

local political continuity.” Soules v. Kauaiansfor Nukolii Campaign Committee, 849

F.2d 1176, 1177 (9th Cir. 1988). For this reason, “if aggrieved parties, without

adequate explanation, do not come forward before the election, they will be barred

from the equitable relief of overturning the results of the election.” /d. at 1180-81

(citing Hendon v. North Carolina State Bd.ofElections, 710 F.2d 177, 182-83 (4th

Cir. 1983); see also Curtin v. Va. State Bd. ofElections, No. 1:20-cv-0546, 2020

U.S. Dist. LEXIS 98627, *16-17 (E.D. Va. May 29, 2020) (rejecting a similar

challenge to state official guidance as barred by laches due to plaintiffs’ failure to

raise the challenge prior to the election). To hold otherwise “permit[s], if not

encourages], parties who could raise a claim to lay by and gamble upon receiving a

favorable decision of the electorate and then, upon losing, seek to undo the ballot

results in a court action.” Toney v. White, 488 F.2d 310, 314 (5th Cir. 1973).
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Plaintiffs delayed considerably in asserting their claims. To the extent that

they had any concerns regarding the vulnerability of Dominion’ voting systems,

they could have raised those claims long before the election. Each of the absentee

ballot regulations and procedures that Plaintiffs now complain of were adopted well

before the November 3, 2020 election, and any claims related to the application of

those rules during that election are subject to dismissal here for the same reasons

that they were dismissed in Wood. And, with regard to the purported “irregularities”

reported by Plaintiffs’ voter and observer declarants, Plaintiffs offer no explanation

why they did not attempt to address those issues with the relevant local election

officials at the time, but instead waited until after the election officials completed

the initial count and audit and certified those results.

As the ood court recognized, Defendants and the public at large would be

significantly injured if Plaintiffs were permitted to raise these challenges after the

election has already taken place. 2020 U.S.Dist. LEXIS 218058 at *23 (“Wood's

requestedrelief could disenfranchise a substantial portionofthe electorate and erode

the publics confidence in the electoral process.”); see also Arkansas United v.

Thurston, No. 5:20-cv-5193, 2020 WL 6472651, at *5 (W.D. Ark. Nov. 3, 2020)

(“[The equities do not favor intervention where the election is already in progress

and the requestedrelief would change the rules of the game mid-play.”).

2
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V. The Court should Abstain from Granting Relief.

The relief Plaintiffs seek is nothing short of overturning the November

election. The ad damnum clause asks this Court to (1) order the Defendants to de-

certify the election results; (2) enjoin the Governor from transmitting the certified

results to the Electoral College; and instead (3) require the Governor to transmit a

certification that President Trump received the majority of votes in Georgia. (Doc.

19.211(1-3); Doc. 101 at 100.) There are numerous problems with this proposed

relief. First, it violates the principlesoffederalism. Second, the Pullman doctrine

warrants dismissal. Finally, and at the very least, this lawsuit should be stayed

pending the outcome of state election challenges pursuant to the Colorado River

doctrine.

On federalism, the Eleventh Circuit recently held that it is “doubtful” that a

federal court could compel a state to promulgate a regulation. Jacobson, 974 F.3d at

1257. First, federal courts are only able to order state defendants from “refrain[ing]

from violating federal law.” Id. (citing Va. Officefor Prot. & Advocacy v. Stewart,

563 U.S. 247,255 (2011). MuchofPlaintiffs’ proposed relief cannot be reconciled

with this binding precedent. Specifically, Plaintiffs do not seek to just refrain the

Governor and the Secretary, they seek to compel them to certify a different candidate

than the election laws demand, which is wholly inconsistent with Georgia's Election
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Code and the thrice-audited results. The relief sought is particularly offensive to

federalism principles in the lightofthe election challenges pending in state court

that significantly mirror the claims brought in this lawsuit. As the Plaintiffs

themselves now recognize, “Georgia law makes clear that post-election litigation

may proceed in state Court.” Wood v. Raffensperger, slip op. at 9. Indeed, Plaintiffs

Complaint repeatedly claims that they are bringing their lawsuit pursuant to Georgia

statutes that provide the very basis to challenge elections. (Doc. No. 1 1 150

(0.C.G.A. § 21-2-522), 183-207 (O.C.G.A. §§ 21-2-521, 21-2-522). It is hard to

imaginea more significant challenge to federalism than for a party to come to federal

court asking that court to reverse certified election results without giving the State

an opportunity to act pursuant to its own statutory scheme.

These concerns are recognized by the Pullman doctrine, which is “appropriate

‘in cases presenting a federal constitutional issue which might be mooted or

presented in a different posture by a state court determination of pertinent state

law.™ 3637 Corp., Inc. v. CityofMiami, 314 F. Supp. 3d 1320, 1334 (S.D. Fla.

2018) (citing Moheb, Inc. v. City ofMiami, 756 F.Supp.2d 1370, 1372 (S.D. Fla.

2010) (quoting Abell v. Frank, 625 F.2d 653, 656-57 (Sth Cir. 1980)). Here, the

constitutional issue presented—whether the legislature’ delegation of rulemaking

authority to the SEB is valid, and whether the SEB exceeded that authority when
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promulgating various emergency rules—violates the federal constitution. In other

words, the Court cannot answer the constitutional question without first deciding

that the state agency exceeded its authority under State law. This is a classic Pullman

situation, which examines and requires that “(1) there must be an unsettled issue of

state law; and (2) there must be a possibility that the state law determination will

moot or present in a different posture the federal constitutional questions

raised.” Id. at 1372-73 (citing Abell, 625 F.2d at 657). Judge Jones reached the same

conclusion last December in another election-related lawsuit, Fair Fight, Inc. v.

Raffensperger.” This Court should do the same and dismiss the lawsuit.

For a similar reason, Plaintiffs’ requested relief violates the Colorado River

Doctrine. There are numerous pending challenges to the November election that

have properly been filed in Georgia's courts, including, according to press

statements by Mr. Wood's counsel in the Woodlitigation, one filed late on December

4, 2020, by President Trump. At least one seeks nearly identical relief as the

Plaintiffs’ lawsuit. Under similar circumstances, the Eleventh Circuit has indicated

that a stay of federal proceedings is warranted under the Colorado River doctrine,

which “authorizes a federal “district court to dismiss or stay an action when there is

an ongoing parallel action in state court.” Moorer v. Demopolis Waterworks &

1 A true and accurate copy of the December Order is attached as Exhibit E.
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Sewer Bd., 374 F.3d 994, 997-98 (11th Cir. 2004) (citing LaDuke v. Burlington

Northern Railroad Co., 879 F.2d 1556, 1558 (7th Cir.1989)). Factors considered in

the Colorado River analysis include: the desire to “avoid piecemeal litigation,”

whether state or federal law governs the issue, and whether the state court can protect

all parties’ rights. /d. at 987 (citation omitted).

Each of these factors warrants staying the litigation. The bulk of Plaintiffs’

complaint addresses issuesofstate law: how absentee ballot requests and ballots are

inspected, the authorityof the General Assembly to delegate authority to the SEB

and the Secretary, and the criteria for certifying elections. Moreover, the state court

election challenges are to move swiftly. Thus, the possibilityofpiecemeal litigation

is real and concrete. Finally, therelief that the parties in the state court challenges

can obtain would protect all parties’ rights. The remedies available to Georgia courts

when ruling on election challenges are spelled out in state law. See O.C.G.A. § 21-

2-527(d). Under these circumstances, Colorado River factors are satisfied, and the

election challenge should proceed in state court under the same state laws that the

Plaintiffs raised in their Complaint.

3
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VI. Plaintiffs’ Motion for Injunctive Relief Should be Denied.

Even if Plaintiffs could overcome the jurisdictional defects that are fatal to

their claims, they still fail to satisfy the requirements for the extraordinary injunctive

relief they seek.

“A preliminary injunction is an extraordinary remedy never awarded as of

right.” Winter v. Natural Res. Def. Council, 555 U.S. 7, 24 (2008). To prevail on

theirmotion, Plaintiffs are required to show: (1)a substantial likelihoodofprevailing

on the merits; (2) that theplaintiffwill suffer irreparable injury unless the injunction

issues; (3) that the threatened injury to the movant outweighs whatever damages the

proposed injunction may cause the opposing party; and (4) the injunction would not

be adverse to the public interest. Duke v. Cleland, 954 F.2d 1526, 1529 (11th Cir.

1992). The Court “should pay particular regard for the public consequences in

employing the extraordinary remedy of injunction.” Winter, 555 U.S. at 24.

A. Plaintiffs are not likely to succeed on the merits of their claims.

1. Plaintiffs’ equalprotection claims fail because they cannot show arbitrary
and disparate treatment among different classesof voters.

Plaintiffs’ equal protection claims fail for the same reason their counsel's

equalprotectionsclaims failed in Wood. In the voting rights context, equal protection

means that “[hJaving once granted the right to vote on equal terms, the state may
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not, by later arbitrary and disparate treatment, value one person's vote over that of

another.” Bush v. Gore, 531 U.S. 98, 104 (2000) (citation omitted). Typically, when

deciding a constitutional challenge to state election laws, federal courts apply the

Anderson-Burdick framework that balances the burden on the voter with the state’s

interest in the voting regulation. Crawford v. Marion Cty. Election Bd., 553 US.

181, 190 (2008); Democratic Exec. Comm. ofFla. v. Lee, 915 F.3d 1312, 1318-19

(11th Cir. 2019).

But, as the Wood court recognized, Plaintiffs’ claims do not fit within this

framework. 2020 U.S. Dist, LEXIS 218058 at *25. Plaintiffs have not articulated a

cognizable harm that invokes the Equal Protection Clause. Any actions taken by the

State Defendants were taken “in a wholly uniform manner across the entire state.”

Id. at 26. No voters — including the Plaintiffs — were treated differently than any

other voter. Id. (citing Wise v. Circosta, 978 F.3d 93, 100 (4th Cir. 2020).

Nor have Plaintiffs set forth a “vote dilution” claim. None of the Plaintiffs

have alleged that any action of Defendants have burdened their ability to cast their

own votes. Instead, their claims, like Wood's, appear to be that because some votes

were improperly counted or illegally cast, these illegal or improperly counted votes

somehow caused the weight of ballots cast lawfully by Georgia voters to be

somehow weighted differently than others. /d. at 27. Both the district court in Wood
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court and the Third Circuit Court of Appeals in Bogner “squarely rejected” this

theory. Bognet, 2020 WL 6686120, at *31-2 (“ifdilution of lawfully cast ballots by

the ‘unlawful’ counting of invalidly cast ballots were a true equal-protection

problem, then it would transform every violation of state election law...into a

potential federal equal-protection claim”); see also Jacobson, 974 F.3d at 1247

(rejecting partisan vote dilution claim).

‘The Supreme Court's decision in Bush v. Gore does not support Plaintiffs

case (see Doc. 6 at 16-17), as that case found a violation of equal protection where

certain counties were utilizing varying standards for what constituted a legal vote in

the 2000 Florida recount. 531 U.S. at 105 (“The question before us ... is whether the

recount procedures... are consistent with its obligation to avoid arbitrary and

disparate treatment of the membersofits electorate”). Here, any actions taken by the

State Defendants were undertaken state-wide. The isolated “irregularities”

complained of by Plaintiff's various declarants,if true, would have taken place at

the county level under the supervisionofelections officials that are not parties to

this case. All actions of the State Defendants have been uniform and applicable to

all Georgia counties and voters, in order to avoid the kindofad hoc standards that

varied from county to county as found unconstitutional in Bush. They are the exact

opposite of arbitrary and disparate treatment.
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2. Plaintiffs” claim under the Electors and ElectionsClauses fails.

The electors clause of the United States Constitution provides that “[eJach

State shall appoint, in such Manner as the Legislature thereof may direct, a Number

ofElectors, "who, in turn, cast the State's votes for president. U.S. Const. art. II, §

1, cl. 2. The General Assembly established the manner for the appointment of

presidential electors in 0.C.G.A. § 21-2-10, which provides that electors are selected

bypopular vote in a general election. Plaintiffs fail to show how any actofthe State

Defendants has altered this process.

Similarly, Plaintiffs fail to show how State Defendants have violated the

elections clause, which provides that “[tJhe Times, Places, and Manner of holding

elections for Senators and Representatives, shall be prescribed in each State by the

Legislature thereof.” U.S. Const. art. I, § 4, cl. 1. Plaintiffs complain about a variety

of regulations or procedures related to absentee ballot processing, without

articulating precisely how those regulations or procedures run afoul of the elections

clause. In any event, the State Election Board has the authority, delegated by the

legislature, “{t]o formulate, adopt, and promulgate such rules and regulations .. as

will be conducive to the fair, legal, and orderly conduct of primaries and elections”

50 long as those rules are “consistent with law.” O.C.G.A. 21-2-31(2). Thus, while

no one disagrees that State Defendants are not members of the Georgia legislature,
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Plaintiff's claim depends on the assumption that the rules and procedures used to

process absentee ballots during the November 3, 2020, election were somehow

inconsistent with Georgia's election code.

But this simply is not so. The SEB Rule is consistent with State law, and a

Georgia court would likely say the same. Under Georgia precedent, when an agency

empowered with rulemaking authority (like the SEB is), the test applied to regulation

challenges is quite deferential. Georgia courts ask whether the regulation is

authorized by statute and reasonable. Albany Surgical, P.C. v. Dep't ofCmty. Health,

257 Ga. App. 636, 637 (2002). The answer to both questions is an unqualified “yes.”

As shown, the SEB is empowered to promulgate regulations. 0.C.G.A. § 21-

2:31(1). As recognized by Judge Grimberg in Wood, it is normal and constitutional

for state legislatures to delegate their authority in such a manner. 2020 U.S.Dist

LEXIS 218058 at *10. The regulations are also reasonable. There is no conflict

between the signature verification regulation and statutes cited by the Plaintiffs,

O.C.G.A. §§ 21-2-386(a)(1)(C). (Doc. No. 1 at 23.) The statute requires an absentee

ballot wherea signature “does not appear to be valid” to be rejected and notice

provided to the voter. /d. The challenged SEB Rule, which merely requires “an

additional safeguard to ensure election security by having more than one individual

review an absentee ballot’s information and signature for accuracy before the ballot
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is rejected.” is consistent with this approach. I¥ood, 2020 U.S.Dist. LEXIS 218058

at #10. No statute cited by the Plaintiffs mandates that only one county official

examine the absentee ballot, and that the review process involves several officials

does not make it any less rigorous or inconsistent with the statutory law. (See Harvey

Decl. $43, 5). A Georgia court would likely hold the same, because state courts have

said that a “regulation must be upheld if the agency presents any evidence to support

the regulation.” AlbanySurgical, P.C. v. Dep't of Cmty. Health, 257 Ga. App. 636,

640 (2002). Mr. Harvey's declaration certainly satisfies that standard, and it should

be obvious that having a verification process in place designed to ensure uniform

statewide applicationofthe laws for determining considerationof an absentee ballot

does not lead to invalid votes.

Any remaining doubt must be resolved in the State’s favor, as the Plaintiffs

have not identified any conflict in the language. This is what Judge Grimberg rightly

concluded when he held that: “The record in this case demonstrate that,if anything,

Defendants’ actions in entering into the Settlement Agreement sought to achieve

consistency among county election officials in Georgia, which furthers Wood's

stated goals of conducting “[f]ree, fair, and transparent elections.” Wood at * 10

(emphasis and brackets in original). This ends the inquiry and is fatal to Plaintiffs’

claims in Counts I, 111, IV, and V.
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3. Plaintiffs’ due process claimsfail.

Plaintiffs’ motion fails to articulate a discernable claim under the due process

clause. It is unclear what processPlaintiffs claim that they were duc or how any of

the State Defendants failed to provide that process. Count IlofPlaintiffs’ Complaint,

while captioned “Denial of Due Process” vaguely describes an undefined “disparate

treatment” with regard to cure processes and argues that the disparate treatment

“violates Equal Protection guarantees.” See Compl. at §172. Count IV of Plaintiffs’

Complaint is captioned “Denial of Due Process on the Right to Vote”, and appears

to describeaclaimof votedilution or debasement— citing to various equal protection

cases. See Compl.at §§176-80. Plaintiffs’ Motion for Preliminary Injunction does

not include any discussion of due process at all.

Plaintiffs have not articulated a cognizable procedural due process claim. A

procedural due process claim raises two inquires: “(1) whether there exists a liberty

or property interest which has been interfered with by the State and (2) whether the

procedures attendant upon that deprivation were constitutionally sufficient.”

Richardson v. Texas Sec'y ofState, 978 F.3d 220, 229 (Sth Cir. 2020) (citing

Kentucky Dep'tofCorr. v. Thompson, 490 U.S. 454, 460 (1989)). The party

invoking the Due Process Clause’s procedural protections bears the “burden . .. of

establishing a cognizable liberty or property interest.” Richardson, 978 F.3d at 229
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(citing Wilkinson v. Austin, 545 U.S. 209, 221 (2005). Plaintiffs have not clearly

articulated what liberty or property interest has been interfered with by the State

Defendants, or how any procedures attendant to the purported deprivation were

constitutionally sufficient. As the Wood court noted:

-..the Eleventh Circuit does “assume that the right to vote is a liberty interest
protected by the Due Process Clause.” Jones v. GovernorofFla., 975 F.3d
1016, 1048 (11th Cir. 2020). But the circuit court has expressly declined to
extend the strictures of procedural due process to “a State's election
procedures.” New Ga. Project v. Raffensperger, 976 F.3d 1278, 1282 (11th
Cir. 2020) (“The generalized due process argument that the plaintiffs argued
for and thedistrict court applied would stretch conceptsofdue process to their
breaking point.”).

2020 USS. Dist. LEXIS 218058 at *33.

Nor have Plaintiffs articulated a cognizable substantive due process claim.

The types of voting rights covered by the substantive due process clause are

considered narrow. Curry v. Baker, 802 F.2d 1302, 1314 (11th Cir. 1986). This does

not extend to examining the validity of individual ballots or supervising the

administrative details of an election. /d. In only “extraordinary circumstances will a

challenge to a state election rise to the level ofa constitutional deprivation.” Id.

As the Wood court recognized:

Although Wood generally claims fundamental unfaimess, and the
declarations and testimony submitted in support of his motion speculate
as to wide-spread impropriety, the actual harm alleged by Wood
concerns merely a “garden variety” election dispute.
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2020 U.S. Dist. LEXIS 218058 at *35. Further, “[plrecedent militates against a

finding of a due process violation regarding such an ordinary dispute over the

counting and marking of ballots.” Id. (citing Ganza v. Aguirre, 619 F.2d 449, 453

(Sth Cir. 1980) for the proposition that “If every state election irregularity were

considered a federal constitutional deprivation, federal courts would adjudicate

every state election dispute.”).

‘The same is true here. Plaintiffs have introduced only speculative, conclusory

and contradictory testimony from “experts” that would do no more than establish a

possibility of irregularitiesif their analysis were correct, along with a hodge-podge

ofdisparate claims by third-party voters and observers claiming that they observed

a varietyof different purported irregularities in a handfulof different counties (none

of which are parties to this action). Plaintiffs have failed to demonstrate the

“extraordinary circumstances” rising to the level ofa constitutional deprivation that

are necessary 10 support a substantive due process claim. Plaintiffs have therefore

failed to demonstrate a substantial likelihoodof success on the meritsof any claim

for violationofthe 14th Amendment's guaranteeofeither procedural or substantive

Due Process.

a
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4. Plaintiffs’ Election Contest Claims Fail.

As shown, the Plaintiffs have effectively filed an election challenge under

Georgia law. Seeking to stop certification does not save the Plaintiffs’ Complaint for

at least two additional reasons. First, it has long been the rule that electors are state

and not federal officials. See Walker v. United States, 93 F.2d 383, 388 (8th Cir.

1937). Consequently, it is state law that determines how challenges to electors are

made, and Georgia law sets forth that process as explained above. This also

demonstrates why abstention is appropriate. Second, to the extent that the Plaintiffs

argue that county election officials did not properly count mail-in and absentee

ballots, there are state remedies available to challenge the acts of those county

officials. Indeed, Georgia's laws governing election challenges provide for just that.

Finally, and as addressed elsewhere in this brief, the Jacobson decision makes

clear that challenges to acts ofcounty officials must be brought against those county

officials. 974 F.3d at 1254. Itis insufficient to rely on the Secretary's general powers

“10 establish traceability.” Anderson, 2020 WL 6048048 at *23. Similarly, reliance

on the phrase “chief election official” or statements about the uniformity in the

administrationofelection laws have been deemed insufficient by the Anderson court

when it applied Jacobson. Id.
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In sum, because Plaintiffs are not likely to succeed on the meritsofany of

their claims, injunctiverelief must be denied.

B. The loss of Plaintiffs’ preferred candidate is not irreparable harm.

Plaintiffs fail to articulate any specific harm that he facesif his requested relief

is not granted, other than the vague claim that an infringement on the right to vote

constitutes irreparable harm. However, Plaintiffs do not allege that their right to vote

was denied or infringed in any way—only that their preferred candidate lost. Itis not

irreparable harmifthey are not able to “cast their votes in the Electoral College for

President Trump,” because “[v]oters have no judicially enforceable interest in the

outcome of an election.” Jacobson, 974 F.3d at 1246 (“Voters have no judicially

enforceable interest in the outcome ofan election.”).

Irreparable harm goes to the availability of a remedy—not a particular

outcome. Certifying the expressed willof the clectorate is not irreparable harm, but

rather inevitable and legally required within our constitutional framework. There is

a remedy available to extent that the losing candidate—rather thana dissatisfied

voter, supporter, or presidential elector—seeks post-certification remedies, and such

election contests have been filed in state court and remain pending.
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C. The balanceofequities and public interestweigh heavily against an
injunction.

These remaining injunction factors—balancing the equities and public

interest—are frequently considered “in tandem” by courts, “as the real question

posed in this context is how injunctive relief at this eleventh-hour would impact the

public interest in an orderly and fair election, with the fullest voter participation

possible.” Curling v. Kemp, 334 F. Supp. 3d 1303, 1326 (N.D. Ga. 2018), aff'd in

part, appeal dismissed in part, 761 F. App’x 927 (11th Cir. 2019); see also Purcell,

549 U.S. at 4. The Court must “balance the competing claimsofinjury and must

consider the effect on each party of the granting or withholding of the requested

relief,” paying “particular regard as well for the public consequences in employing

the extraordinary remedy of injunction.” Winter, 555 U.S. at 24.

Here, “the threatened injury to Defendants as state officials and the public at

large far outweigh any minimal burden on [Plaintiffs]. food, 2020 U.S. Dist. LEXIS

218058 at *38. “Confidence in the integrityof our electoral process is essential to

the functioning of our participatory democracy,” and court orders affecting elections

“can themselves result in voter confusion and consequent incentive to remain away

from the polls.” Purcell, 549 U. S. at 4-5. For this reason, the Supreme Court “has

repeatedly emphasized that lower federal courts should ordinarily not alter the
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election rules on the eve of an election.” Republican Nat'l Comm. v. Democratic

Nat'l Comm., 140 S.Ct. 1205, 1207 (April 6, 2020) (per curiam).

“The Eleventh Circuit recently held that the Purcell principle applies with even

greater force when voting has already occurred. See New Ga. Project x.

Raffensperger, 976 E3d 1278, 1283 (11th Cir. 2020) (“[W]e are not on the eve of

the election—we are in the middle of it, with absentee ballots already printed and

mailed. An injunction here would thus violate Purcell’s well-known caution against

federal courts mandating new election rules—especially at the last minute.”); see

also Sw. Voter Registration Educ. Project v. Shelley, 344 F.3d 914, 919 (9th Cir.

2003) (“Interference with impending elections is extraordinary, and interference

with an election after voting has begun is unprecedented”).

Here, the election has already been conducted, and the slate of presidential

electors has been certified. Granting Plaintiffs’ extraordinaryreliefwould only serve

to “disenfranchise [] voters or sidestep the expressed willofthe people.” DonaldJ.

Trumpfor President, 2020 U.S. App. LEXIS 37346 at *28. As the district court in

Wood correctly recognized, “To interfere with the result of an election that has

already concluded would be unprecedented and harm the public in countless ways.”

2020 U.S. Dist. LEXIS 218058 at *37-38. Plaintiffs seck even broaderrelief than

that sought in Wood. If granted, Plaintiffs’ requested relief would disenfranchise not
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only Georgia's absentee voters but would invalidate all votes cast by Georgia

electors.

CONCLUSION

For the foregoing reasons, Plaintiffs’ emergency motion for injunctive relief

‘must be denied and the Court should dismiss the action with prejudice. Furthermore,

the current TRO entered by the Court should be immediately dissolved to prevent

ongoing harm to the abilityofcounty elections officials to begin early voting for the

January run-off, for the reasons shown in State Defendants’ motion to modify the

TRO.

Respectfully submitted, this Sth day of December, 2020.

Christopher M. Carr 112505
Attorney General
Bryan K. Webb 743580
Deputy Attorney General
Russell D. Willard 760280
Senior Assistant Attorney General

[5] Charlene S. McGowan
Charlene S. McGowan 697316
Assistant Attorney General
40 Capitol Square SW
Atlanta, GA 30334
cmegowan@law.ga.gov
404-458-3638 (tel)
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Carey Miller
Georgia Bar No. 976240
cmiller@robbinsfirm.com
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Georgia Bar No. 047399
jbelinfante@robbinsfirm.com
Melanie Johnson
Georgia Bar No. 466756
‘mjohnson@robbinsfirm.com

Robbins Ross Alloy Belinfante Littlefield
LLC
500 14th Street NW
Atlanta, GA 30318
Telephone: (678) 701-9381
Facsimile: (404) 856-3250

AttorneysforState Defendants
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CERTIFICATE OF COMPLIANCE

1 hereby certify that the foregoing has been formatted using Times New

Roman font in 14-point type in compliance with Local Rule 7.1(D).

I/ Charlene S_ McGowan
Charlene S. McGowan
Assistant Attorney General
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CERTIFICATE OF SERVICE

Thereby certify that I have this day electronically filed the foregoing STATE

DEFENDANTS’ CONSOLIDATED BRIEF IN SUPPORT OF THEIR

MOTION TO DISMISS AND RESPONSE TO PLAINTIFF'S EMERGENCY

MOTION FOR INJUNCTIVE RELIEF with the Clerk of Court using the

CM/ECF system, which will send notification ofsuch filing to counsel for all parties

ofrecord via electronic notification.

Dated: December 5, 2020.

Is/ Charlene S. McGowan
Charlene S. McGowan
Assistant Attorney General
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COMPROMISE SETTLEMENT AGREEMENT AND RELEASE

‘This Compromise Settlement Agreement and Release (“Agreement”) is
made and entered into by and between the Democratic Party of Georgia, Inc.
(“DPG”), the DSCC, and the DCCC (collectively, the “Political Party Committees”),
on one side, and Brad Raffensperger, Rebecca N. Sullivan, David J. Worley, Seth
Harp, and Anh Le (collectively, “State Defendants”), on the other side. The parties
to this Agreement may be referred to individually as a “Party” or collectively as the
“Parties.” The Agreement will take effect when cach and every Party has signed it,
as of the date of the last signature (the “Effective Date”).

WHEREAS, in the lawsuit styled as Democratic Party of Georgia, et al. v.
Raffensperger, etal., Civil Action File No. 1:19-cv-5028-WMR (the “Lawsuit”, the
Political Party Committees have asserted claims in their Amended Complaint [Doc.
30] that the State Defendants’ (i) absentee ballot signature matching procedure, (if)
notification process when an absentee ballot is rejected for any reason, and
(iii) procedure for curing a rejected absentee ballot, violate the First and Fourteenth
Amendments to the United States Constitution by unduly burdening the right to vote,
subjecting similarly situated voters to disparate treatment, and failing to afford
Georgia voters due process (the “Claims”), which the State Defendants deny;

WHEREAS, the State Defendants, in their capacity as membersofthe State
Election Board, adopted on February 28, 2020 Rule 183-1-14-.13, which sets forth
specific and standard notification procedures that all counties must follow after
rejection ofa timely mail-in absentee ballot;

WHEREAS, the State Defendants have a Motion to Dismiss [Doc. 45]
pending before the Court, which sets forth various grounds for dismissal of the
Amended Complaint, including mootness in light of the State Election Board's
promulgation subsequent to adoption on February 28, 2020 of Rule 183-1-14-.13,
which Motion the Political Party Committees deny is meritorious;

WHEREAS, all Parties desire to compromise and settle all disputed issues
and claims arising from the Lawsuit, finally and fully, without admissionofliability,
having agreed on the procedures and guidance set forth below with respect to the
signature matching and absentee ballot rejection notification and cure procedures;
and

WHEREAS, by entering into this Agreement, the Political Party Committees
do not concede that the challenged laws and procedures are constitutional, and
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similarly, the State Defendants do not concede that the challenged laws and
procedures are unconstitutional.

NOW THEREFORE,for and in considerationofthe promises and covenants
contained herein, and other good and valuable consideration, the receipt and
sufficiencyof which is hereby acknowledged, the Parties do hereby agree as follows:

LL Dismissal. Within five (5) business days of March 22, 2020, the
effective dateofthe Prompt Notification of Absentee Ballot Rejection rule specified
in paragraph 2(a), the Political Party Committees shall dismiss the Lawsuit with
prejudice as to the State Defendants.

2 Prompt Notification of Absentee Ballot Rejection.

(a) The State Defendants, in theircapacity as membersofthe State Election
Board, agree to promulgate and enforce, in accordance with the Georgia
Administrative Procedures Act and State Election Board policy, the following State
Election Board Rule 183-1-14-.13ofthe Georgia Rules and Regulations:

When a timely submitted absentee ballot is rejected, the board of
registrars or absentee ballot clerk shall send the elector noticeof such
rejection and opportunity to cure, as provided by O.C.G.A. § 21-2-386,
by mailing written notice, and attempt to notify the elector by telephone
and email if a telephone number or email is on the elector’s voter
registration record, no later than the close of business on the third
business day after receiving the absentee ballot. However, for any
timely submited absentee ballot that is rejected on or after the second
Friday prior to Election Day, the board of registrars or absentee ballot
clerk shall send the elector notice of such rejection and opportunity to
cure, as provided by O.C.G.A. § 21-2-386, by mailing written notice,
and attempt to notify the elector by telephone and emailif a telephone
number or email is on the elector’s voter registration record, no later
than close of business on the next business day.

Ga. R. & Reg. § 183-1-14-13 Prompt NotificationofAbsentee Ballot
Rejection

(b) Unless otherwise required by law, State Defendants agree that any
amendments to Rule 183-1-14-.13 will be made in good faith in the spirit of ensuring
that voters are notified of rejectionoftheir absentee ballots with ample time to cure
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their ballots. The Political Party Committees agree that the State Election Board's
proposed amendment to Rule 183-1-14-.13 to use contact information on absentee
ballot applications to notify the voter fits within that spirit.

3. Signature Match.

(a) Secretary of State Raffensperger, in his official capacity as Secretary of
State, agrees to issue an Official Election Bulletin containing the following
procedure applicable to the review ofsignatures on absentee ballot envelopes by
county elections officials and to incorporate the procedure below in training
materials regarding the review ofabsentee ballot signatures for county registrars:

County registrars and absentee ballot clerks are required, upon receipt
of each mail-in absentee ballot, to compare the signature or markof the
elector on the mail-in absentee ballot envelope with the signatures or
marks in eNet and on the application for the mail-in absentee ballot. If
the signature does not appear to be valid, registrars and clerks are
required to follow the procedure set forth in O.C.G.A. § 21-2-
386(a)(1)(C). When reviewing an elector’s signature on the mail-in
absentee ballot envelope, the registrar or clerk must compare the
signature on the mail-in absentee ballot envelope to cach signature
contained in such elector’s voter registration record in eNet and the
electors signature on the application for the mail-in absentee ballot. 1f
the registrar or absentee ballot clerk determines that the voter's
signature on the mail-in absentee ballot envelope does not match any
of the voter's signatures on file in eNet or on the absentee ballot
application, the registraror absentee ballot clerk must seek review from
two other registrars, deputy registrars, or absentee ballot clerks. A mail-
in absentee ballot shall not be rejected unless a majority of the
registrars, deputy registrars, or absentee ballot clerks reviewing the
signature agree that the signature does not match any of the voter's
signatures on file in eNet or on the absentee ballot application. If a
determination is made that the elector’s signature on the mail-in
absentee ballot envelope does not match any ofthe voter's signatures
on file in eNet or on the absentee ballot application, the registrar or
absentee ballot clerk shall write the names of the three elections
officials who conducted the signature review across the face of the
absentee ballot envelope, which shall be in addition to writing
“Rejected” and the reason for the rejection as required under OCGA
21-2-386(a)(1)(C). Then, the registrar or absentee ballot clerk shall
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commence the notification procedure set forth in O.C.G.A. § 21-2-
386(a)(1)(C) and State Election Board Rule 183-1-14-.13.

(b) The Parties agree that the guidance in paragraph 3(a) shall be issued in
advanceofall statewide elections in 2020, including the March 24, 2020 Presidential
Primary Elections and the November 3, 2020 General Election.

4. Consideration of Additional Guidance for Signature Matching.
‘The State Defendants agree to consider in good faith providing county registrars and
absentee ballot clerks with additional guidance and training materials to follow when
comparing voters’ signatures that will be drafted by the Political Party Committees’
handwriting and signature review expert.

s. Attorneys’ Fees and Expenses. The Parties to this Agreement shall
beartheir own attorneys fees and costs incurred in bringing or defending this action,
and no party shall be considered to be a prevailing party for the purpose ofany law,
statute, or regulation providing for the award or recoveryofattorney's fees and/or
costs.

6. Release by The Political Party Committees. The PoliticalParty
Committees, on behalf of themselves and their successors, affiliates, and
representatives, release and forever discharge the State Defendants, and cachoftheir
successors and representatives, from the prompt notification of absentee ballot
rejection and signature match claims and causesofaction, whether legal or equitable,
in the Lawsuit.

7 No Admission of Liability. It is understood and agreed by the Parties
that this Agreement is a compromise and is being executed to settle a dispute.
Nothing contained herein may be construed as an admission of liability on the part
of any of the Parties.

8. Authority to Bind: No Prior Assignment of Released Claims. The
Parties represent and warrant that they have full authority to enter into this
Agreement and bind themselves to its terms.

9. No Presumptions. The Parties acknowledge that they have had input
into the draftingofthis Agreement or, alternatively, have had an opportunity to have
input into the drafting of this Agreement. The Parties agree that this Agreement is
and shall be deemed jointly drafted and writen by all Parties to it, and it shall be
interpreted fairly, reasonably, and not more strongly against one Party than the other.
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Accordingly,ifa dispute arises about the meaning, construction, or interpretation of
this Agreement, no presumption will apply to construe the language of this
Agreement for or against any Party.

10. Knowing and Voluntary Agreement. Each Party to this Agreement
acknowledges that it is entering into this Agreement voluntarily and of its own free
will and accord, and seeks to be bound hereunder. The Parties further acknowledge
that they have retained their own legal counsel in this matier or have had the
opportunity to retain legal counsel to review this Agreement.

11. Choice of Law, Jurisdiction and Venue. This Agreement will be
construed in accordance with the lawsofthe State of Georgia. In the eventofany
dispute arising outofor in any way related to this Agreement, the Parties consent to
the sole and exclusive jurisdiction of the state courts located in Fulton County,
Georgia. The Parties waive any objection to jurisdiction and venue of those courts.

12. Entire Agreement; Modification. This Agreement sets forth the entire
agreement between the Parties hereto, and fully supersedes any prior agreements or
understandings between the Parties. The Parties acknowledge that they have not
relied on any representations, promises, or agreements of any kind made to them in
connection with their decision to accept this Agreement, except for those set forth in
this Agreement.

13. Counterparts. This Agreement may be executed in counterparts which,
taken together, will constitute one and the same Agreement and will be effective as
of the date last set forth below, and signatures by facsimile and electronic mail will
have the same effect as the originals.

IN WITNESS WHEREOF, the Parties have set their hands and seals to
this instrument on the date set forth below.
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INTRODUCTION

Plaintiffs, a groupofdisappointed Republican presidential electors, filed a

Complaint alleging widespread fraud in the November general election in Georgia,

weaving an unsupported tale of “ballot stuffing,” the switching of votes by an

“algorithm” uploaded to the state’s electronic voting equipment that switched votes

from President Trump to Joe Biden, hacking by foreign actors from Iran and China,

and other nefarious acts by unnamed actors. Plaintiffs did not bring this election

challenge in state court as provided by Georgia's Election Code. Instead, they ask

this Court to change the election outcome by judicial fiat and order the Governor,

the Secretary, and the State Election Board to “de-certify” the resultsofthe election

and replace the presidential electors for Joe Biden (who were selected by a majority

ofGeorgia voters by popular vote as provided by state law) with presidential electors

for President Trump. Their claims would be extraordinary if true, but they are not.

Much like the mythological “kraken” monster! after which Plaintiffs have named

this lawsuit, their claims of election fraud and malfeasance belong more to the

kraken’s realmof mythos than they do to reality.

! A “kraken" is a mythical sea monster appearing in Scandinavian folklore, being
“closely linked to sailors’ ability to tell tall ales.” See
hitps:/en.wikipedia.org/wiki/Kraken.

1
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‘The truth is that the 2020 general election was, according to the federal agency

tasked with overseeing election security, “the most secure in history.” (See Exhibit

B.)? Cybersecurity experts have determined that there is “no evidence that any

voting system deleted or lost votes, changed votes, or was in any way

compromised.” (Id) The accuracy of the presidential election results has been

confirmed through at least (1) the statewide risk-limiting audit; (2) a hand recount;

and (3) independent testing, which has confirmed that the securityofthe state’s

electronic voting equipment was not compromised.

As a threshold matter, the Eleventh Circuit issued an opinion today that

mandates dismissal of this action for lack of standing and mootness in the related

case of Wood v. Raffensperger, No. 20-14418, which raised manyofthe same claims

as this case and sought similar relief. (See slip opinion attached as Exhibit A). In

affirming the district court's decision denying Wood's motion to enjoin certification

ofthe election results, the panel held:

We agree with the district court that Wood lacks standing to sue
because he fails to allege a particularized injury. And because Georgia
has already certified its election results and its slate of presidential
electors, Wood's requests for emergencyreliefare moot to the extent
they concem the 2020 election. The Constitution makes clear that

2 See Cybersecurity & Infrastructure Security Agency’s Joint Statement From
Elections Infrastructure Govemment Coordinating Council & the Election
Infrastructure Selector Coordinating Committees, November 12, 2020.A true and
correct copyofthis statement is attached as Exhibit B.

2
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federal courts are courts of limited jurisdiction, U.S. Const. art. I1l; we
may not entertain post-election contests about garden-variety issues of
vote counting and misconduct that may properly be filed in state courts.

(slip op. at 1). This decision squarely controls, and the Court should dismiss the

action because Plaintiffs lack an injury in fact sufficient to establish Article III

standing. Certification of the election results also moots Plaintiffs’ claims, as the

Court has no authority under federal law to undo what has already been done.

Other threshold issues bar the relief Plaintiffs seek. Even if they were not

moot, Plaintiffs’ claims are barred by laches becauseoftheir inexcusable delay in

raising their challenge to the State’s electronic voting system and absentee ballot

procedures until after their preferred candidate lost. Plaintiffs’ claims are also barred

by the Eleventh Amendment to the U.S. Constitution, which bars suits for

retrospectiverelief against state officials acting in their official capacity absent a

waiver by the State. Similarly, despite their attempts to raise constitutional claims,

Plaintiffs’ lawsuit is really an election contest challenging the Presidential election,

which can and should be brought in a Georgia court as some of Plaintiffs" allies have

recently done.

But most importantly, there is no credible evidence to support the drastic and

unprecedented remedy of substituting certified presidential election results with the

Plaintiffs’ preferred candidate. Without this, Plaintiffs cannot clearly establish the

3
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required elements for injunctive relief. Like every state, Georgia has a compelling

interest in preserving the integrity of its election process. “Confidence in the

integrityofour electoral processes is essential to the functioningofour participatory

democracy.” Purcell v. Gonzalez, 549 U.S. 1, 4 (2006). Public confidence in the

electoral process would certainly be undermined by a court invalidating the certified

resultsof a presidential election in which nearly 5 million Georgians cast ballots.

‘This Court should decline Plaintiffs’ unsupportable efforts to overturn the expressed

willofthe voters, and should deny their request for relief and dismiss this action.

FACTUAL BACKGROUND

IL Georgia's Electronic Voting System is Secure and Has Not Been
Compromised.

Plaintiffs allege wide-ranging conspiracy theories that Georgia's electronic

voting system has been compromised by Hugo Chavez and the Venezuelan

government (or China and Iran, depending on which “expert” is asked), is infected

with a vaguely described “weighted” algorithm that switches votes between

candidates, and otherwise produces fraudulent results. In support of their argument,

Plaintiffs cite to the un-signed declaration of Dr. Shiva Ayyadurai,® other redacted

3 Dr. Ayyadurai claims he is “an engineer with vast experience in engineering
systems, pattern recognition, mathematical and computational modeling and
analysis.” [Doc. 6-1, 9 2]. Elsewhere, Dr. Ayyadurai claims to be the inventor of

4
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declarations, hearsay in the form of various news articles, and contested evidentiary

filings in the case Curling v. Raffensperger, No. 1:17-cv-2989 (N.D. Ga.).*

The Plaintiffs—blinded by either willful ignorance or a lack of basic

knowledgeof Georgia elections—are incorrect. Georgia's electronic voting system

was adopted in compliance with state and federal law, is certified by the Election

Assistance Commission following inspection and testing conducted by independent

Voting System Test Laboratories (“VSTLs), and has not been compromised. A

review of the facts, as opposed to Plaintiffs’ conspiracies, confirms the inaccuracy

ofPlaintiffs’ allegations.

A. Adoption and selection ofGeorgia's electronic voting system.

In 2019, the Georgia General Assembly enacted House Bill 316 (“HB 316”),

a sweeping and comprehensive reform of Georgia's election laws, which also

modernized and further secured Georgia's voting system. Specifically, the General

Assembly chose to require a new unified system ofvoting throughout the State—

electronic mail. See Sam Biddle, The Crazy Storyof the Man Who Pretended to
Invent Email, Business Insider (Mar. 6, 2012),
hps://www.businessinsider.com/the-crazy-story-of-the-man-who-pretended-to-
invent-email-2012-3. State Defendants object to any consideration ofDr.
Ayyadurai’s report as he is not qualified to offer the opinions proffered and utilizes
unreliable methodology.
“The Curling matter is now subject to two appeals pending in the Eleventh Circuit
Court ofAppeals, docket numbers 20-13730 and 20-14067.

5
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moving the State away from the secure, but older, direct-recording electronic

(“DRE”) voting system to a voting system utilizing Ballot-Marking Devices

(“BMD”)and optical scanners. The General Assembly determined this replacement

ofDRE with BMDs should occur “as soon as possible.” 0.C.G.A. § 21-2-300(a)(2).

The legislation placed the responsibility of selecting the equipment for the new

voting system on the SecretaryofState. 0.C.G.A. § 21-2-300(a). However, contrary

to Plaintiffs’ assertions that Governor Kemp and Secretary Raffensperger “rushed

through the purchase of Dominion voting machines and software,” (Doc. 6, p. 15),

the procurement of Georgia's new voting system was completed through an open

and competitive bidding process as required by Georgia's State Purchasing Act,

O.C.G.A. § 50-5-50. Secretary Raffensperger did not make the purchasing decision

alone, but established a Selection Committee comprised of seven individuals who

were tasked with reviewing bid proposals.’ Selection Committee members evaluated

those proposals using criteria and processes set forth on a Master Technical

Evaluation spreadsheet.’ Of the three requests for proposals evaluated by the

Selection Committee, Dominion Voting Systems (“Dominion”) received the highest

overall score. /d.

®See hitps://sos.ga.gov/admin/uploads/Selection%20Commitiee%20Bios.pdf
©See hups://sos.¢a.eov/admin uploads MasterTechnical Evaluation_redacted.ls

6
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On July 29,2019, Secretary Raffensperger posted a Notice ofIntent to Award

the contract for the statewide voting system to Dominion. No bid protests were

received by the State, and Secretary Raffensperger issueda final Notice of Intent to

Award on August 9, 2019. /d. The voting system consists of BMDs that print ballots

by wayof a connected printer and optical scanners connected to a locked ballot box.

The Dominion BMD allows the voter to make selections on a screen and then prints

those selections onto a paper ballot. The voter has an opportunity to review the paper

ballotforaccuracy before placing it into the scanner. After scanning, the paper ballot

drops into a locked ballot box connected to the scanner. BMDs thus create an

auditable, verifiable ballot, as required by statute. O.C.G.A. §21-2-300(a)(2)

(“electronic ballot markers shall produce paper ballots which are marked with the

elector’s choices in a format readable by the elector”) (emphasis added).

B. Testing and certification of Georgia's voting system.

Georgia's voting system is subject to two different certification requirements.

First, the voting system must have been certified by the United States Election

Assistance Commission (“EAC”) at the time of procurement. O.C.G.A. § 21-2-

300(a)(3). Second, the voting system must also be certified by the SecretaryofState

as safe and practicable for use. Georgia’s BMD system meets both requirements.

7

FLAG-21-0220-A-000274



Case 1:20-cv-04809-TCB Document61 Filed 12/05/20 Page 11 of 53

The Help America Vote Act (“HAVA”) created the EAC, which set up a rigorous

process for voting-equipment certification, working with committeesofexperts and

coordinating with the National Institute of Standards and Technology. 52 U.S.C. §

20962; see also 52 U.S.C. §§ 20962, 20971 (test lab standards). The EAC certifies

voting systems as in compliance with the Voluntary Voting System Guidelines

(“VVSG), version 1.0, and does so by utilizing approved, independent Voting

System Test Laboratories (“VSTL"). In the case of the voting system utilized in

Georgia, SLI Compliance served as the VSTL tasked with testing the system for

EAC purposes. The system utilized by Georgia, Democracy Suite 5.5-A, was

certified by the EAC on January 30, 2019.7

Separately, the SecretaryofState utilized another independent EAC-certified

VSTL, Pro V&V, to conduct testing for stare certification of the voting system.

Following the VSTL's testing, the Secretary issued a Certificationofthe Dominion

Voting Systems as meeting all applicable provisions of the Georgia Election Code

and Rules of the Secretary of State on August 9, 2019. That certification has been

7 See United States Election Assistance Commission, Agency Decision — Grant of
Certification, hitps://www.eac.govisites/default/files/voting_system/
files/Decision.Authority. Grant.of.Cert.D-Suite3.5-A.pdf
® Plaintiffs erroneously claim that both the Certificate and a test report signed by
Michael Walker were “undated” and have attached altered documents that have
been cropped to remove the dates of the documents. See Compl., 12 and Exhibits
5 and 6 thereto. A correct copyofthe Certificate showing the date of August 9,

8
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updated due to de minimis changes in system components on two different occasions

since, on February 19, 2020, and again on October 5, 2020.

C. Georgia's electronic voting system has not been compromised and
Plaintiffs’ assertions to the contrary are disproven by the Risk-Limiting
Audit.

Plaintiffs’ conjecture and speculation does not rebut the reality that Georgia's

Voting system has not been compromised. Not only have two separate EAC-Certified

independent VSTLS confirmed that the system operates as intended, but Georgia's

risk-limiting audit (‘RLA") further confirms that no “weighted” vote switching

occurred.

Shockingly, the basis for Plaintiffs’ outlandish claims of system compromise

are rooted in suspect statistical—not software—analyses that they suggest

irrefutably proves vote switching occurred. For example, in Dr. Ayyadurai's

unsigned declaration, the author references (without citation) vote totals in certain

precincts for the proposition that a “weighted race” algorithm must be responsible.

(See generally Doc. 6-1.) The author, however, makes no attempt to evaluate any

other reasons voters may have chosen not to vote for President Trump. Indeed, the

2019 may be viewed at
hups://sos.ga.gov/admin/uploads/Dominion_Certification.pdf. A copyofthe test
report showing a date of August 7, 2019 may be found at
hups://sos.ga.gov/admin/uploads/Dominion_Test_Cert_Report.pdr.

9
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author of that declaration speculates that 48,000 of 373,000 votes cast in Dekalb

County were switched in this manner from Trump to Biden, (Doc. 6-1, p. 28),

meaning that (under the author's theory) the results in Dekalb County would be

106,373 for Trump to 260,227 for Biden (or approximately 28.6% to 70%). Of

course, this wouldbeextraordinarily unusual for heavily democratic Dekalb County,

in which President Trump received 51,468 votes (16.47%) in 2016, when the State

was using an entirely different voting system.”

Moreover, the existenceof such a “weighted” algorithm would have been

detected in the RLA conducted this year. Following the counties” tabulation of the

November election results, but prior to certification, Secretary Raffensperger was

required by law to conduct a risk-limiting audit in accordance with O.C.G.A. § 21-

2-498. State Election Board Rule 183-1-15-.04 provides that the Secretary of State

shall choose the particular election contest to audit. Recognizing the importance of

clear and reliable results for such an important contest, Secretary Raffensperger

selected the presidential race for the audit." See Exhibit C.

? See Dekalb County Election Results, 2016, available at
htps://results.enr.clarityelections.com/GA/DeKalb/64036/18332 1 /en/summary.ht

Wee Statement ofSecretary Raffensperger, “Historic First Statewide Audit of
Paper Ballots Upholds Results of Presidential Race, attached as Exhibit C hereto
and available at

10
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County election officials were then required to count by hand all absentee

ballots and paper ballots printed by the Dominion BMDs. See id. The audit

confirmed the same outcome of the presidential race as the original tabulation using

the Dominion voting systems equipment. /d. While there was a slight differential

between the audit results and the original machine counts, the differential was well

within the expected marginoferror that occurs when hand-counting ballots. /d. A

2012 study by Rice University and Clemson University found that hand counting

ballots in post-election audit or recount procedures can result in error rates of up to

2 percent. /d. In Georgia’s audit, the highest error rate reported in any county recount

was 0.73%, and most counties found no change in their final tally. /d.

‘The audit results refute Plaintiffs’ speculation that Dominion machines or

software might have somehow flipped, switched, or “stuffed” ballots in the 2020

presidential election. /d. Because Georgia voters can verify that their paper ballots

(whether hand-marked absentee ballots or ballots marked by BMD) accurately

reflect their intended votes, any actual manipulation ofthe initial electronic vote

count would have been revealed when the hand count of paper ballots presented a

different result. The fact that this did not happen forecloses the possibility that

hitps://sos.ga.gov/index.phplelections/historic_first_statewide_audit_of_paper_ball
ots_upholds_result_of_presidential_race

1"
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Dominion equipment or software had been manipulated to somehow record false

votes for one candidate or to eliminate votes from another.

In sum, the components of Georgia's voting system have been evaluated,

tested, and certified by twodifferent independent laboratoriesas compliant with both

state and federal requirements and safe for use in elections. Neither of those two

VSTLs identified any “weighted” vote counting algorithm, nor any other

impropriety. And, in Georgia's 2020 general election, the correct operationofthe

Voting system was again confirmed by the state’s risk-limiting audit.

II. Absentee Ballots Were Validly Processed According to Law

Plaintiffs’ claim that the rules under which county elections officials verified

absentee ballots are contrary to Georgia law is also without merit. Absentee ballots

for the 2020 general election were processed by county election officials according

to the procedures established by the Georgia legislature. These procedures were part

of HB 316, bipartisan legislation passed in 2019 to reform the state’s election code

and implement a new electronic voting system. The reforms kept in place Georgia's

policy of “no excuse” absentee voting, but modified the technical requirements for

absentee ballots. HB 316 modified the languageofthe oath on the outer absentee

ballot envelope to leave the signature requirement but remove the elector’s address

and date of birth. See O.C.G.A. § 21-2-384. Further, HB 316 added a “cure”

12
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provision, which requires election officials to give a voter until three days after the

date of the election to cure an issue with the voters signature before rejecting an

absentee ballot for a missing or mismatched signature on the outer envelope. Sec

OCGA. § 21-2-386(a)(1)(C). The “cure” provision was added to the statute’s

requirement that election officials “promptly notify” the voter ofa rejected absentee

ballot due to a missing or mismatched signature.

On November 6, 2019, the Democratic PartyofGeorgia, DSCC, and DCCC

(collectively, “Political Party Organizations”) sued the State Defendants, alleging

that the “promptly notify” language of 0.C.G.A. § 21-2-386(a)(1)(C) was vague and

ill-defined and left counties without standards for verifying signatures on absentee

ballots. (App’x Vol. I at 144-49).

‘While that action was pending, the State Election Board (“SEB”) approved a

rule that established a uniform standard for counties to follow to “promptly notify”

voters when their absentee ballot is rejected as required by O.C.G.A. § 21-2-

386(a)(1)(C). The rule provides that when a timely submitted absentee ballot is

rejected, the board of registrars or absentee ballot clerk must send the voter notice

ofthe rejection and opportunity to cure within three business days, or by the next

business dayifwithin ten daysof Election Day. Ga. Comp. R. & Regs. r. 183-1-14-

13 (the “Prompt Notification Rule”).

13
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“The Prompt Notification Rule was adopted pursuant to the SEB’ rule-making

authority under O.C.G.A. § 21-2-31(2). It provides a uniform three-day standard for

“prompt” notification required by O.C.G.A. § 21-2-386(a)(1)(C) when an absentee

ballot is rejected, so that all counties give notice in a uniform manner. The Prompt

Notification Rule was promulgated pursuant to the Georgia Administrative

Procedure Act, published for public comment, and discussed at multiple public

hearings before it became effective on March 22, 2020.

Because the Prompt Notification Rule resolved the issues in the pending

lawsuit, the parties resolved the matter in a settlement agreement that included,

among other terms, an agreement that (1) the State Election Board would promulgate

and enforce the Prompt Notification Rule; and (2) the Secretary ofState would issue

guidance to county election officials regarding the signature matching process.

On May 1, 2020, the Secretary of State distributed an Official Election

Bulletin (“OEB”), advising county election officialsof the Prompt Notification Rule

and providing guidance for reviewing signatures on absentee-ballot envelopes.

(Declarationof Chris Harvey9 5)." The OEB instructed that after an election official

makes an initial determination that the signature on the absentee ballot envelope does

" The Harvey Declaration was submitted in the related case of Wood v.
Raffensperger, Civil Action No. 1:20-CV-4651-SDG and is attached as Exhibit D.

14
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not match the signature on file for the voter pursuant to O.C.G.A. § 21-2-

386(a)(1)(B) and (C), two additional registrars, deputy registrars, or absentee ballot

clerks should also review the signature, and the ballot should be rejectedifat least

10 of the three officials agree that the signature does not match. (/d.) The OB

expressly instructs county officials to comply with state law. (/d.)

Contrary to Plaintiff's claim that the Prompt Notification Rule and the OEB

have significantly disrupted the signature verification process, these measures have

had no detectable effect on the absentee ballot rejection rate since the last general

election in 2018. (Harvey Dec. §9 6, 7). An analysisofthe numberofabsentee-ballot

rejections for signature issues for 2020 as compared to 2018 found that the rejection

rate for absentee ballots with missing or non-matching signatures in the 2020 general

election was 0.15%; the same rejection rate for signature issues as in 2018 before

the new measures were implemented. (/d.)

ARGUMENT AND CITATION OF AUTHORITIES

I. The Court Lacks Subject Matter Jurisdiction because Plaintiffs Cannot
Establish Article II Standing.

Plaintiffs raise three constitutional counts in their Complaint: (1) that the State

Defendants violated the Electors and Elections Clauses of Articles I and II (“Count

I"); that the State Defendants violated the equal protection clause of the U.S.

Constitution (“Count 11”); that the State Defendants denied Plaintiffs Due Process

15
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related to “alleged disparate treatmentof absentee/mail-in voters among different

counties” (“Count 111"); and that the State Defendants denied Plaintiffs Due Process

“on the right to vote” (“Count IV”). Plaintiffs also bring a state law election contest

claim against Defendants pursuant to O.C.G.A. § 21-5-522, invoking the Court's

supplemental jurisdiction under 28 U.S.C. § 1367. However, because Plaintiffs

cannot establish standing as to any of these causes of action, the Court lacks

jurisdiction to consider the merits of Plaintiffs’ claims and the case should be

dismissed.

Federal courts have an independent obligation to ensure that subject-matter

jurisdiction exists before reaching the meritsof a dispute. Jacobson v. Fla. Sec'y of

State, 974 F.3d 1236, 1245 (11th Cir. 2020) (vacating and ordering dismissal of

voting rights case due to lack of standing). “For a court to pronounce upon .. . the

constitutionalityof a state or federal law when it has no jurisdiction to do so is, by

very definition, for a court to act ultra vires.” /d. (citation omitted). “If at any point

a federal court discovers a lack ofjurisdiction, it must dismiss the action.” Id.

Article 111 of the Constitution limits the subject-matter jurisdictionoffederal

courts to “Cases” and “Controversies.” U.S. Const. art. IIL, § 2. A party invoking

federal jurisdiction bears the burdenofestablishing standing at the commencement

ofthe lawsuit. Lujan v. Defenders of Wildlife, 504 U.S. 555, 561 (1992). As an
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irreducible constitutional minimum, Plaintiffs must show they have (1) suffered an

injury in fact, (2) that is fairly traceable to the challenged conduct of the defendant,

and (3) that is likely to be redressed by afavorable judicial decision. Lujan, 504 U.S.

at 561. As the party invoking federal jurisdiction, Plaintiffs bear the burden at the

pleadings phase of “clearly alleg[ing] facts demonstrating each element.” Spokeo,

Inc. v. Robins, 136 S. Ct. 1540, 1547 (2016).

A. Plaintiffs have not Alleged an Injury in Fact Sufficient to Form a Basis
for Standing.

Injury in fact is the “first and foremost”of the standing elements. Spokeo, 136

S. Ct. at 1547. An injury in fact is “an invasionof a legally protected interest that is

both concrete and particularized and actual or imminent, not conjectural or

hypothetical.” Trichell v. Midland Credit Mgmt., Inc., 964 F.3d 990, 996 (11th Cir.

2020); see also Bognet v. Sec 'y Commonwealth of Pa., No. 20-3214, 2020 U.S.App.

LEXIS 35639 at *16 (3d Cir. Nov. 13, 2020) (“To bring suit, you—and you

personally—must be injured, and you must be injured in a way that concretely

impacts your own protected legal interests.”).

“The alleged injury must be “distinct from a generally available grievance

about government.” Gill v. Whitford, 138 S. Ct. 1916, 1923 (2018). This requires

more than a mere “keen interest in the issue.” Trump v. Hawaii, 138 S. Ct. 2392,

2416 (2018); see also Lance v. Coffinan, 549 U.S. 437, 440-41 (2007) (“Our refusal
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10 serve as a forum for generalized grievances has a lengthy pedigree. . . . [A]

generalized grievance that is plainly undifferentiated and common to all members of

the public” is not sufficient for standing).

tis for this reason that the Eleventh Circuit found lack of standing in the

Wood case. The plaintiff in that case could not “explain how his interest in

compliance with state election lawsis different fromthatofany other person. Indeed,

he admits that any Georgia voter could bring an identical suit. But the logic of his

argument sweeps past even that boundary. All Americans, whether they voted in this

election or whether they reside in Georgia, could be said to share [plaintiff's] interest

in “ensurling] that [a presidential election] is properly administered.” (slip op., Ex.

A atll).

Plaintiffs have fared no better at articulating a particularized grievance that is

somehow different than thatof the general voting public. In fact, throughout their

Complaint, Plaintiffs allege that their interests are one and the same as any Georgia

voter. See, e.g. Compl. at§ 156 (“Defendants... diluted the lawful ballotsofPlaintiffs

and of other Georgia voters and electors...”); § 163 (“Defendants further violated

Georgia voters’ rights...”), § 199 (“all candidates, political parties, and voters,

including without limitation Plaintiffs, have a vested interest in being present and

having meaningful access to observe and monitor the electoral process”). Having
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confirmed that their interests are no different than the interests ofall Georgia voters,

Plaintiffs have articulated only generalized grievances insufficient to confer standing

upon them to pursue their claims.

B. Plaintiffs do not have Standing as Presidential Electors.

Plaintiffs assert that by virtue of their status as Republican presidential

electors, they are “candidates” that have standing to raise whatever variety of

election complaints that they may choose. For this proposition, they cite to only a

single case: Carson v. Simon, 978 F.3d 1051 (8th Cir, 2020). However, Carson was

predicated on Minnesota election laws that differ from Georgia's and upon facts that

are distinguishable from the Plaintiffs’ case. Further, the Third Circuit in Bogner

recently rejected Plaintiff's broad reading of Carson. In that case, the court found

that a congressional candidate lacked standing to pursue claims under the Elections

and Elector clauses based on a generalized “right to run.” It specifically noted its

disagreement with Carson, saying “The Carson court appears to have cited language

from [Bond v. UnitedStates, 564 U.S. 211 (2011)]without considering the context—

specifically, the Tenth Amendment and the reserved police powers—in which the

USS. Supreme Court employed that language. There is no precedent for expanding

Bond beyond this context, and the Carson court cited none.” 2020 U.S. App. LEXIS

35639 at *24, fn. 6; see also Hotze v. Hollins, No. 4:20-CV-03709, 2020 WL
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6437668 at *2 (S.D. Tex. Nov. 2, 2020) (holding candidate lacked standing under

Elections Clause); Looper v. Boman, 958 F.Supp. 341, 344 (M.D. Tn. 1997)

(candidate lacked standing to claim that violations of state election laws had

disenfranchised voters as “[hJow other people vote...does not in any way relate to

plaintiff's own exercise of the franchise and further does not constitute concrete and

specific judicially cognizable injury.”); Moncier v. Haslam, | F.Supp.3d 854 (E.D.

Tn. 2014) (plaintiff denied opportunity to be placed on ballot as candidate for

judicial office shared the same generalized grievance as a large class ofcitizens and

failed to demonstrate concrete and particularized injury).

In finding that presidential elector did have standing to challenge purported

violations of state election laws, Carson relies heavily on specific provisions of

Minnesota elections law that treated presidential electors the same as other

candidates for office. However, in Georgia, unlike in Minnesota, all persons

possessing the qualifications for voting and who have registered in accordance with

the law are considered “Electors.” 0.C.G.A. § 21-2-2(7). Presidential electors in

Georgia are not elected to public office, but perform only a limited ministerial role

in which they appear at the Capitol on the designated date and time to carry out the

expressed will of Georgia's electors by casting their votes for President and Vice

President in the Electoral College. O.C.G.A. § 21-2-11. Presidential electors need
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not file noticesof candidacy otherwise required of political candidates. 0.C.G.A.

§21-2-132. Their names do not appear on the ballot; instead, the names of the

candidates for President and Vice President appear on the ballot. 0.C.G.A. § 21-2-

325. Georgia electors do not elect any presidential electors individually; instead,

“that slate of candidates shall be elected to such office which receives the highest

numberofvotes cast.” 0.C.G.A. § 21-2-501(f).

The Eleventh Circuit has held that voters do not suffer a “concrete and

particularized injury” simply because their preferred candidate loses an election (see

Jacobson, 974 F.3d at 1252), and that such a harm would be based on “generalized

partisan preferences” which are insufficient to establish standing. /d.; see also Gill

v. Whitford, 138 S.Ct. 1916, 1933 (2018) (rejecting standing based on “group

political interests, not individual legal rights”). Plaintiffs have failed to articulate

how they, as presidential electors, have suffered any injury not common to their

partisan group political interests, or that would not have also been suffered by all

Georgia electors generally.

C. Plaintiffs’ Alleged Injuries are not Traceable to the State Defendants.

Not only have Plaintiffs failed to demonstrate an injury in fact, they cannot

satisfy the causation requirementofstanding, which requires that “a plaintiff's injury

must be “fairly traceable to the challenged action of the defendant, and not the result
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of the independent action of some third party not before the court.” Jacobson, 974

F.3d at 1253 (citation omitted); see also Hollywood Mobile Estates Ltd. v. Seminole

TribeofFla., 641 F.3d 1259, 1265 (11th Cir. 2011) (holding that an injury sufficient

10 establish standing cannot “result [from] the independent actionofsome third party

not before the court.”).

Plaintiffs have introduced declarations and affidavits from witnesses that raise

disparate complaints about a variety of events that occurring at various times and

places during the November election and subsequent audit. These complaints focus

on actions allegedly taken by local elections officials and other third parties that are

not named as defendants in this case.'” Whatever one might conclude from these

varied allegations, they all have one thing in common: none of the actions

complained of are attributable in any way to anyofthe State Defendants. Instead,

they were taken by local elections officials not named as parties to this case, and any

2 Examples of these complaints include allegations that Dekalb County elections
workers were “more hostile” to Republican observers than Democratic observers
(Silva Aff. 06-9 Ex. 18, 14), that a Cobb County volunteer audit monitor witnessed
“already separated paper machine receipt ballots with barcodes in the Trump tray,
placing them in to the Biden tray” (Johnson Aff., Compl., Ex. 17, §94-5), and that
an audit observer at the Lithonia location was t0o far away from ballots to see how
they had been voted and that some auditors were validating ballots without reading
them aloud to another auditor. (O'Neal AF. 6-10, Exhibit J, 45-8).
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injuries that might have resulted from those actions are not traceable to and cannot

be redressed by the State Defendants.

With regard to Plaintiffs’ conspiratorial claims related to Dominion

equipment and software, there has been no allegation whatsoever that any of the

State Defendants participated in any conspiracy or collusion with Dominion or any

other third party malicious actor to cause any harm to Plaintiffs or any Georgia

voters. The only allegation made against any of the State Defendants is that

Governor Kemp and Secretary Raffensperger somehow “rushed” through the

equipment selection process. However, this process was an open, competitive

bidding process, conducted pursuant to Georgia procurement law, and during

Curling hearings, and no allegation has been made as to how any action or inaction

taken by any of the State Defendants during that bidding process might have caused

anyofPlaintiffs’ alleged injuries.

Finally, to the extent that Plaintiffs claim injury asa result ofany improprieties

in the mailing, processing, validation or tabulation ofabsentee ballots, these injuries

again would not be traceable to anyofthe State Defendants. Absentee ballots are

mailed, processed, validated, and tabulated by local elections officials. See 0.C.G.A.

§ 21-2-386. Having failed to establish that any of their purported injuries are

traceable to or redressable by the State Defendants, Plaintiffs lack standing and their
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claims should be dismissed. See Jacobson, 974 F.3d at 1253. See also Anderson v.

Raffensperger, 1:20-CV-03263, 2020 WL 6048048, at *22 (N.D. Ga. Oct. 13, 2020)

(applying Jacobson to dismiss election related claims against State Defendants).

IL. Plaintiffs’ Claims are Moot.

“The Eleventh Circuit held in the Wood decision today that federal challenges

to the certificationofthe presidential election results in Georgia are now moot. “*We

cannot turn back the clock and create a world in which” the 2020 election results are

not certified.” Wood v. Raffensperger, slip op. at 17 (quoting Fleming v. Gutierrez,

785 F.3d 442, 445 (10th Cir. 2015)). Accordingly, the case “no longer presents a live

controversy with respect to which the court can give meaningful relief.” Troiano v.

Supervisor of Elections in Palm Beach Cty., Fla., 382 F.3d 1276, 1282 (11th Cir.

2004). Mootness is jurisdictional—because a federal court may only adjudicate

cases and controversies, and a ruling that cannot provide meaningful relief is an

impermissible advisory opinion. /d.

The Court “cannot prevent what has already occurred.” De La Fuente v.

Kemp, 679 F. App’x 932, 933 (11th Cir. 2017); Yates v. GMAC Mortg. LLC, No.

1:10-CV-02546-RWS, 2010 WL 5316550, at *2 (N.D. Ga. Dec. 17, 2010) (“The

Court is powerless to enjoin what has already oceurred.”). While Plaintiffs

purportedly seek “decertification”ofthe certifications that Secretary Raffensperger
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and Governor Kemp have already executed, they cite no authority whatsoever to

support the notion that a court could order such reli. Ifthe Plaintiffs believed that

the results certified by Secretary Raffensperger and Governor Kemp were invalid

for fraud or other grounds specified in O.C.G.A. § 21-2-522, Georgia provides an

adequate remedy at law by setting forth the procedures for a state law election

contest to be initiated in the Superior Court ofFulton County. O.C.G.A. §§ 21-2-

520, ef seq. However, there is simply no precedent for a federal court to issue an

injunction requiring either Governor Kemp or Secretary Raffensperger to

“decertify” their already-issued certifications or to certify results in direct

contraventionofthe actual election result.

IL Plaintiffs’ Claims are Barred by the Eleventh Amendment.

Plaintiffs’ federal claims are asserted against the individually named State

Defendants in their official capacities. (Doc. 1 at §§ 31-33). These claims are barred

by the Eleventh Amendment. The Eleventh Amendment bars suit against a State or

one of its agencies, departments or officials, absent a waiver by the State or a valid

congressional override, when the State is the real party in interest. Kentucky v.

Graham, 473 U.S. 159, 169 (1985). Because claims against public officials in their

official capacities are merely another wayofpleading an action against the entity of

which the officer is an agent, “official capacity” claims against a state officer are

25
FLAG21-0220-A4000252



Case 1:20-cv-04809-TCB Document 61 Filed 12/05/20 Page 29 of 53

included in the Eleventh Amendment's bar. Kentucky, 473 U.S. at 165. While an

exception to Eleventh Amendment immunity exists under Ex parte Young, 209 U.S.

123 (1908), it is limited to suits against state officers for prospective injunctive

relief. Arizonansfor Official English v. Arizona, 520 U.S. 43, 69 n. 24 (1997). “A

federal court cannot award retrospective relief, designed to remedy past violations

offederal law.” Id.

Plaintiffs’ claims for injunctive and declaratory relief, premised on the

conductof the November 3, 2020 General Election and the certification of results

that have already taken place, are barred because they are retrospective in nature.

“Retrospective reliefis backward-looking, and seeks to remedy harm ‘resulting from

a past breachof a legal duty on the part ofthe defendant state officials. Seminole

Tribe ofFla. v. Fla. Dep'tof Revenue, 750 F.3d 1238, 1249 (11th Cir. 2014) (quoting

Edelman v. Jordan, 415 U.S. 651, 668 (1974). “Simply because the remedy will

occur in the future, does not transform it into ‘prospective’ relief. The term,

“prospective relief,’ refers to the ongoing or future threat of harm, not relief”

Fedorov v. Bd.ofRegents, 194 F. Supp. 2d 1378, 1387 (S.D. Ga. 2002). Plaintiffs

claims for anyreliefrelated to the rules and regulations governing the conduct of the

November 3, 2020, election or any alleged past security lapses, miscountingofvotes,
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or election irregularities are entirely retrospective and barred by the Eleventh

Amendment.

IV. Laches Bars Plaintiffs’ Claims for Post-Election Relief.

In Wood v. Raffensperger, 2020 U.S.Dist. LEXIS 218058 (Nov. 20. 2020),

this Court found that claims raised by Plaintiffs’ counsel Lin Wood were barred by

the doctrine of laches. While Plaintiffs’ claims overlap significantly with Wood's

claims, the facts here are even more compelling when it comes to a findingoflaches.

Plaintiffs waited even longer than Wood did to file this action. As in Wood, virtually

allofthe complaints that Plaintiffs allege regarding the security of Georgia's voting

system or the propriety of State Election Board rules or regulations could have been

raised prior to the election.

To establish laches, State Defendants must show “(1) there wasa delay in

asserting aright or a claim, (2) the delay was not excusable, and (3) the delay caused

[them] undue prejudice.” United States v. Barfield, 396 F.3d 1144, 1150 (11th Cir.

2005); see also Democratic Exec. Comm. ofFla. v. Lee, 915 F.3d 1312, 1326 (11th

Cir. 2019) (“To succeed on a laches claim, [defendant] must demonstrate that

[plaintiffs inexcusably delayed bringing their claim and that the delay caused it

undue prejudice.”).
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Where, as here, a challenge to an election procedure is not filed until affer an

election has already been conducted, the prejudice to the state and to the voters that

have cast their votes in the election becomes particularly severe. Once the election

has been conducted, any harm that might arise from a purported constitutional

violation must be weighed against “such countervailing equitable factors as the

extremely disruptive effectofelection invalidation and the havoc it wreaks upon

Tocal political continuity.” Soules v. Kauaiansfor Nukolii Campaign Committee, 849

F.2d 1176, 1177 (9th Cir. 1988). For this reason, “if aggrieved parties, without

adequate explanation, do not come forward before the election, they will be barred

from the equitable relief ofoverturning the results of the election.” /d. at 1180-81

(citing Hendon v. North Carolina State Bd. of Elections, 710 F.2d 177, 182-83 (4th

Cir. 1983); see also Curtin v. Va. State Bd. of Elections, No. 1:20-cv-0546, 2020

U.S. Dist. LEXIS 98627, *16-17 (E.D. Va. May 29, 2020) (rejecting a similar

challenge to state official guidance as barred by laches due to plaintiffs’ failure to

raise the challenge prior to the election). To hold otherwise “permit[s], if not

encourages], parties who could raise a claim to lay by and gamble upon receiving a

favorable decisionofthe electorate and then, upon losing, seek to undo the ballot

results in a court action.” Toney v. White, 488 F.2d 310, 314 (5th Cir. 1973).
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Plaintiffs delayed considerably in asserting their claims. To the extent that

they had any concerns regarding the vulnerability of Dominions voting systems,

they could have raised those claims long before the election. Each of the absentee

ballot regulations and procedures that Plaintiffs now complainof were adopted well

before the November 3, 2020 election, and any claims related to the application of

those rules during that election are subject to dismissal here for the same reasons

that they were dismissed in I¥ood. And, with regard to the purported “irregularities”

reported by Plaintiffs’ voter and observer declarants, Plaintiffs offer no explanation

why they did not attempt to address those issues with the relevant local election

officials at the time, but instead waited until after the election officials completed

the initial count and audit and certified those results.

As the Wood court recognized, Defendants and the public at large would be

significantly injuredifPlaintiffs were permitted to raise these challenges after the

election has already taken place. 2020 U.S.Dist. LEXIS 218058 at *23 (“Wood's

requested relief could disenfranchise a substantial portionofthe electorate and erode

the public's confidence in the electoral process.”); see also Arkansas United v.

Thurston, No. 5:20-cv-5193, 2020 WL 6472651, at *5 (W.D. Ark. Nov. 3, 2020)

(“[TJhe equities do not favor intervention where the election is already in progress

and the requestedreliefwould change the rules of the game mid-play.”).
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V. The Court should Abstain from Granting Relief.

The relief Plaintiffs seck is nothing short of overturning the November

election. The ad damnum clause asks this Court to (1) order the Defendants to de-

certify the election results; (2) enjoin the Govemor from transmitting the certified

results to the Electoral College; and instead (3) require the Governor to transmit a

certification that President Trump received the majority of votes in Georgia. (Doc.

19 211(1-3); Doc. 101 at 100.) There are numerous problems with this proposed

relief. First, it violates the principles of federalism. Second, the Pullman doctrine

warrants dismissal. Finally, and at the very least, this lawsuit should be stayed

pending the outcomeofstate election challenges pursuant to the Colorado River

doctrine.

On federalism, the Eleventh Circuit recently held that it is “doubtful” that a

federal court could compel a state to promulgate a regulation. Jacobson, 974 F.3d at

1257. First, federal courts are only able to order state defendants from “refrain[ing]

from violating federal law.” Id. (citing Va. Office for Prot. & Advocacy v. Stewart,

563 U.S. 247, 255 (2011)). MuchofPlaintiffs’ proposed relief cannot be reconciled

with this binding precedent. Specifically, Plaintiffs do not seek to just refrain the

Govemor and the Secretary, they seek to compel them to certify a different candidate

than the election laws demand, which is wholly inconsistent with Georgia's Election
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Code and the thrice-audited results. The relief sought is particularly offensive to

federalism principles in the light of the election challenges pending in state court

that significantly mirror the claims brought in this lawsuit. As the Plaintiffs

themselves now recognize, “Georgia law makes clear that post-election litigation

may proceed in state Court.” Wood v. Raffensperger, slip op. at 9. Indeed, Plaintiffs’

Complaint repeatedly claims that they are bringing their lawsuit pursuant to Georgia

statutes that provide the very basis to challenge elections. (Doc. No. 1 1 150

(O.C.GA. § 21-2-522), 183-207 (O.C.G.A. §§ 21-2-521, 21-2-522). It is hard to

imagine a moresignificantchallenge to federalism than fora party to come to federal

court asking that court to reverse certified election results without giving the State

an opportunity to act pursuant to its own statutory scheme.

“These concerns are recognized by the Pullman doctrine, which is “appropriate

‘in cases presenting a federal constitutional issue which might be mooted or

presented in a different posture by a state court determination of pertinent state

law.” 3637 Corp., Inc. v. CityofMiami, 314 F. Supp. 3d 1320, 1334 (S.D. Fla.

2018) (citing Moheb, Inc. v. City of Miami, 756 F.Supp.2d 1370, 1372 (S.D. Fla.

2010) (quoting Abell v. Frank, 625 F.2d 653, 656-57 (5th Cir. 1980)). Here, the

constitutional issue presented—whether the legislature’ delegation of rulemaking

authority to the SEB is valid, and whether the SEB exceeded that authority when
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promulgating various emergency rules—violates the federal constitution. In other

words, the Court cannot answer the constitutional question without first deciding

that the state agency exceeded its authority wader State law. This is a classic Pullman

situation, which examines and requires that “(1) there must be an unsettled issue of

state law; and (2) there must be a possibility that the state law determination will

moot or present in a different posture the federal constitutional questions

raised.” Id. at 1372-73 (citing Abell, 625 F.2d at 657). Judge Jones reached the same

conclusion last December in another election-related lawsuit, Fair Fight, Inc. v.

Raffensperger. This Court should do the same and dismiss the lawsuit.

For a similar reason, Plaintiffs’ requested relief violates the Colorado River

Doctrine. There are numerous pending challenges to the November election that

have properly been filed in Georgia's courts, including, according to press

statements by Mr. Wood's counsel in the Wood litigation, one filed late on December

4, 2020, by President Trump. At least one secks nearly identical relief as the

Plaintiffs’ lawsuit. Under similar circumstances, the Eleventh Circuit has indicated

that a stay of federal proceedings is warranted under the Colorado River doctrine,

which “authorizes a federal ‘district court to dismiss or stay an action when there is

an ongoing parallel action in state court.” Moorer v. Demopolis Waterworks &

5 A true and accurate copy of the December Order is attached as Exhibit E.
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Sewer Bd., 374 F.3d 994, 997-98 (11th Cir. 2004) (citing LaDuke v. Burlington

Northern Railroad Co., 879 F.2d 1556, 1558 (7th Cir.1989)). Factors considered in

the Colorado River analysis include: the desire to “avoid piecemeal litigation,”

whether state or federal law governs the issue, and whether the state court can protect

all parties” rights. /d. at 987 (citation omitted).

Each of these factors warrants staying the litigation. The bulk of Plaintiffs’

complaint addresses issuesofstate law: how absentee ballot requests and ballots are

inspected, the authority of the General Assembly to delegate authority to the SEB

and the Secretary, and the criteria for certifying elections. Moreover, the state court

election challenges are to move swiftly. Thus, the possibility of piecemeal litigation

is real and concrete. Finally, the relief that the parties in the state court challenges

can obtain would protect all parties’ rights. The remedies available to Georgia courts

when ruling on election challenges are spelled out in state law. Sec O.C.G.A. § 21-

2:527(d). Under these circumstances, Colorado River factors are satisfied, and the

election challenge should proceed in state court under the same state laws that the

Plaintiffs raised in their Complaint.
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VL. Plaintiffs’ Motion for Injunctive Relief Should be Denied.

Even if Plaintiffs could overcome the jurisdictional defects that are fatal to

their claims, they still fail to satisfy the requirements for the extraordinary injunctive

relief they seek.

“A preliminary injunction is an extraordinary remedy never awarded as of

right” Winter v. Natural Res. Def. Council, 555 U.S. 7, 24 (2008). To prevail on

their motion, Plaintiffs are required to show: (1)a substantial likelihoodof prevailing

on the merits; (2) that theplaintiff will suffer irreparable injury unless the injunction

issues; (3) that the threatened injury to the movant outweighs whatever damages the

proposed injunction may cause the opposing party; and (4) the injunction would not

be adverse to the public interest. Duke v. Cleland, 954 F.2d 1526, 1529 (11th Cir.

1992). The Court “should pay particular regard for the public consequences in

employing the extraordinary remedyofinjunction.” Winter, 555 U.S. at 24.

A.Plaintiffs are not likely to succeed on the merits of theirclaims.

1. Plaintiffs* equalprotection claims fail because they cannot show arbitrary
and disparate treatment among different classesofvoters.

Plaintiffs’ equal protection claims fail for the same reason their counsel's

equal protections claims failed in Wood. In the voting rights context, equal protection

means that “[hjaving once granted the right to vote on equal terms, the state may
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not, by later arbitrary and disparate treatment, value one person’s vote over that of

another.” Bush v. Gore, 531 U.S. 98, 104 (2000) (citation omitted). Typically, when

deciding a constitutional challenge to state election laws, federal courts apply the

Anderson-Burdick framework that balances the burden on the voter with the state’s

interest in the voting regulation. Crawford v. Marion Cty. Election Bd., 553 U.S.

181, 190 (2008); Democratic Exec. Comm.ofFla. v. Lee, 915 F.3d 1312, 1318-19

(11th Cir. 2019).

But, as the Wood court recognized, Plaintiffs’ claims do not fit within this

framework. 2020 U.S. Dist. LEXIS 218058 at *25. Plaintiffs have not articulated a

cognizable harm that invokes the Equal Protection Clause. Any actions taken by the

State Defendants were taken “in a wholly uniform manner across the entire state.”

1d. at 26. No voters ~ including the Plaintiffs — were treated differently than any

other voter. Id. (citing Wise v. Circosta, 978 F.3d 93, 100 (4th Cir. 2020).

Nor have Plaintiffs set forth a “vote dilution” claim. None of the Plaintiffs

have alleged that any action of Defendants have burdened their ability to cast their

own votes. Instead, their claims, like Wood's, appear to be that because some votes

were improperly counted or illegally cast, these illegal or improperly counted votes

somehow caused the weight of ballots cast lawfully by Georgia voters to be

somehow weighted differently than others. /d. at 27. Both the district court in Wood
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court and the Third Circuit Court of Appeals in Bogner “squarely rejected” this

theory. Bognet, 2020 WL 6686120, at *31-2 (“ifdilution oflawfully cast ballots by

the ‘unlawful’ counting of invalidly cast ballots were a true equal-protection

problem, then it would transform every violation of state election law...into a

potential federal equal-protection claim”); see also Jacobson, 974 F.3d at 1247

(rejecting partisan vote dilution claim).

‘The Supreme Court's decision in Bush v. Gore does not support Plaintiff's

case (see Doc. 6 at 16-17), as that case found a violationofequal protection where

certain counties were utilizing varying standards for what constituted a legal vote in

the 2000 Florida recount. 531 U.S. at 105 (“The question before us ... is whether the

recount procedures .. are consistent with its obligation to avoid arbitrary and

disparate treatmentofthe membersofts electorate”). Here, any actions taken by the

State Defendants were undertaken state-wide. The isolated “irregularities”

complained of by Plaintiff's various declarants,iftrue, would have taken place at

the county level under the supervisionofelections officials that are not parties to

this case. All actionsofthe State Defendants have been uniform and applicable to

all Georgia counties and voters, in order to avoid the kind of ad hoc standards that

varied from county to county as found unconstitutional in Bush. They are the exact

opposite of arbitrary and disparate treatment.
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2. Plaintiffs" claim under the Electors and Elections Clauses fails.

The electors clauseofthe United States Constitution provides that “{eJach

State shall appoint, in such Manner as the Legislature thereof may direct, a Number

of Electors, "who, in turn, cast the State’s votes for president. U.S. Const. art. II, §

1, cl. 2. The General Assembly established the manner for the appointment of

presidential electors in O.C.G.A. § 21-2-10, which provides that electors are selected

bypopular vote ina general election. Plaintiffs fail to show how any act ofthe State

Defendants has altered this process.

Similarly, Plaintiffs fail to show how State Defendants have violated the

elections clause, which provides that “[t]he Times, Places, and Manner of holding

elections for Senators and Representatives, shall be prescribed in cach State by the

Legislature thereof.” U.S. Const. art. I, § 4, cl. 1. Plaintiffs complain about a variety

of regulations or procedures related to absentee ballot processing, without

articulating precisely how those regulations or procedures run afoulof the elections

clause. In any event, the State Election Board has the authority, delegated by the

legislature, “{t]o formulate, adopt, and promulgate such rules and regulations .. as

will be conducive to the fair, legal, and orderly conductof primaries and elections”

50 long as those rules are “consistent with law.” 0.C.G.A. 212-312). Thus, while

no one disagrees that State Defendants are not members of the Georgia legislature,
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Plaintiff's claim depends on the assumption that the rules and procedures used to

process absentee ballots during the November 3, 2020, election were somehow

inconsistent with Georgia's election code.

But this simply is not so. The SEB Rule is consistent with State law, and a

Georgia court would likely say the same. Under Georgia precedent, when an agency

empowered with rulemakingauthority (like the SEB is), the test applied to regulation

challenges is quite deferential. Georgia courts ask whether the regulation is

authorized by statute and reasonable. Albany Surgical, P.C. v. Dep't ofCty. Health,

257 Ga. App. 636, 637 (2002). The answer to both questions is an unqualified “yes.”

As shown, the SEB is empowered to promulgate regulations. O.C.G.A. § 21-

2-31(1). As recognized by Judge Grimberg in Wood, it is normal and constitutional

for state legislatures to delegate their authority in such a manner. 2020 U.S.Dist.

LEXIS 218058 at *10. The regulations are also reasonable. There is no conflict

between the signature verification regulation and statutes cited by the Plaintiffs,

0.C.G.A. §§ 21-2-386(a)(1)(C). (Doc. No. | at 23.) The statute requires an absentee

ballot where a signature “does not appear to be valid” to be rejected and notice

provided to the voter. /d. The challenged SEB Rule, which merely requires “an

additional safeguard to ensure election security by having more than one individual

review an absentee ballot’s information and signature for accuracy before the ballot
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is rejected.” is consistent with this approach. I¥ood, 2020 U.S.Dist. LEXIS 218058

at *10. No statute cited by the Plaintiffs mandates that only one county official

examine the absentee ballot, and that the review process involves several officials

does not make it any less rigorous or inconsistent with the statutory law. (See Harvey

Decl. 193, 5). A Georgia court would likely hold the same, because state courts have

said that a “regulation must be upheld if the agency presents any evidence to support

the regulation.” AlbanySurgical, P.C. v. Dep't ofCmty. Health, 257 Ga. App. 636,

640 (2002). Mr. Harvey's declaration certainly satisfies that standard, and it should

be obvious that havinga verification process in place designed to ensure uniform

statewide applicationofthe laws for determining considerationof an absentee ballot

does not lead to invalid votes,

Any remaining doubt must be resolved in the State’s favor, as the Plaintiffs

have not identified any conflict in the language. This iswhat Judge Grimberg rightly

concluded when he held that: “The record in this case demonstrate that, if anything,

Defendants’ actions in entering into the Settlement Agreement sought to achieve

consistency among county election officials in Georgia, which furthers Wood's

stated goals of conducting “{f]ree, fair, and transparent elections.” Wood at * 10

(emphasis and brackets in original). This ends the inquiry and is fatal to Plaintiffs’

claims in Counts I, III, IV, and V.
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3. Plaintiffs’ due process claims fail

Plaintiffs’ motion fails to articulate a discernable claim under the due process

clause. It is unclear what process Plaintiffs claim that they were due or how any of

the State Defendants failed to provide that process. Count II ofPlaintiffs’ Complaint,

while captioned “Denial ofDue Process” vaguely describes an undefined “disparate

treatment” with regard to cure processes and argues that the disparate treatment

“violates Equal Protection guarantees.” See Compl. at §172. Count IV of Plaintiffs’

Complaint is captioned “Denial of Due Process on the Right to Vote”, and appears

to describe a claimof vote dilution or debasement—citing to various equal protection

cases. See Compl. at 1§176-80. Plaintiffs’ Motion for Preliminary Injunction does

not include any discussionofdue process at all.

Plaintiffs have not articulated a cognizable procedural due process claim. A

procedural due process claim raises two inquires: “(1) whether there existsa liberty

or property interest which has been interfered with by the State and (2) whether the

procedures attendant upon that deprivation were constitutionally sufficient.”

Richardson v. Texas Sec'y of State, 978 F.3d 220, 229 (Sth Cir. 2020) (citing

Kentucky Dep't of Corr. v. Thompson, 490 U.S. 454, 460 (1989). The party

invoking the Due Process Clause’s procedural protections bears the “burden . . . of

establishing a cognizable liberty or property interest.” Richardson, 978 F.3d at 229
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(citing Wilkinson v. Austin, 545 U.S. 209, 221 (2005)). Plaintiffs have not clearly

articulated what liberty or property interest has been interfered with by the State

Defendants, or how any procedures attendant to the purported deprivation were

constitutionally sufficient. As the Wood court noted:

...the Eleventh Circuit does “assume that the right to vote is a liberty interest
protected by the Due Process Clause.” Joes v. GovernorofFla., 975 F.3d
1016, 1048 (11th Cir. 2020). But the circuit court has expressly declined to
extend the strictures of procedural due process to “a State's election
procedures.” New Ga. Project v. Raffensperger, 976 F.3d 1278, 1282 (11th
Cir. 2020) (“The generalized due process argument that the plaintiffs argued
for and thedistrict court applied would stretch conceptsofdue process to their
breaking point.”).

2020 US. Dist. LEXIS 218058 at *33.

Nor have Plaintiffs articulated a cognizable substantive due process claim.

The types of voting rights covered by the substantive due process clause are

considered narrow. Curry v. Baker, 802 F.2d 1302, 1314 (11th Cir. 1986). This does

not extend to examining the validity of individual ballots or supervising the

administrative detailsofan election. /d. In only “extraordinary circumstances will a

challenge to a state election rise to the level ofa constitutional deprivation.” /d.

As the Wood court recognized:

Although Wood generally claims fundamental unfaimess, and the
declarations and testimony submitted in supportofhis motion speculate
as to wide-spread impropriety, the actual harm alleged by Wood
concems merely a “garden variety” election dispute.
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2020 U.S. Dist. LEXIS 218058 at *35. Further, “[p]recedent militates against a

finding of a due process violation regarding such an ordinary dispute over the

counting and marking ofballots.” Id. (citing Gamza v. Aguirre, 619 F.2d 449, 453

(Sth Cir. 1980) for the proposition that “If every state election irregularity were

considereda federal constitutional deprivation, federal courts would adjudicate

every state election disputc.”).

‘The same is true here. Plaintiffs have introduced only speculative, conclusory

and contradictory testimony from “experts” that would do no more than establish a

possibility of irregularities if their analysis were correct, along with a hodge-podge

ofdisparate claims by third-party voters and observers claiming that they observed

a variety of different purported irregularities in a handful of different counties (none

of which are parties to this action). Plaintiffs have failed to demonstrate the

“extraordinary circumstances” rising to the level ofa constitutional deprivation that

are necessary 10 support a substantive due process claim. Plaintiffs have therefore

failed to demonstrate a substantial likelihoodof success on the merits of any claim

for violationofthe 14th Amendment's guaranteeofeither procedural or substantive

Due Process.
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4. Plaintiffs" Election Contest Claims Fail.

As shown, the Plaintiffs have effectively filed an election challenge under

Georgia law. Seeking to stop certification does not save the Plaintiffs’ Complaint for

at least two additional reasons. First, it has long been the rule that electors are state

and not federal officials. See Walker v. United States, 93 F.2d 383, 388 (8th Cir.

1937). Consequently, it is state law that determines how challenges to electors are

made, and Georgia law sets forth that process as explained above. This also

demonstrates why abstention is appropriate. Second, to the extent that the Plaintiffs

argue that county election officials did not properly count mail-in and absentee

ballots, there are state remedies available to challenge the acts of those county

officials. Indeed, Georgia's laws governing election challenges provide for just that.

Finally, and as addressed elsewhere in this brief, the Jacobson decision makes

clear that challenges to actsofcounty officials must be brought against those county

officials. 974 F.3d at 1254. It is insufficient to rely on the Secretary’s general powers

“10 establish traceability.” Anderson, 2020 WL 6048048 at *23. Similarly, reliance

on the phrase “chief election official” or statements about the uniformity in the

administrationofelection laws have been deemed insufficient by the Anderson court

when it applied Jacobson. Id.
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In sum, because Plaintiffs are not likely to succeed on the merits of any of

their claims, injunctiverelief must be denied.

B. The loss of Plaintiffs’ preferred candidate is not irreparable harm.

Plaintiffs fail to articulate any specific harm that he facesifhis requested relief

is not granted, other than the vague claim that an infringement on the right to vote

constitutes irreparable harm. However, Plaintiffs do not allege that their right to vote

was denied or infringed in any way—only that their preferred candidate lost. Itis not

irreparable harm ifthey are not able to “cast their votes in the Electoral College for

President Trump,” because “[V]oters have no judicially enforceable interest in the

outcome of an election.” Jacobson, 974 F.3d at 1246 (“Voters have no judicially

enforceable interest in the outcome of an election.”).

Irreparable harm goes to the availability of a remedy—not a particular

outcome. Certifying the expressed will of the electorate is not irreparable harm, but

rather inevitable and legally required within our constitutional framework. There is

a remedy available to extent that the losing candidate—rather thana dissatisfied

Voter, supporter, or presidential elector—seeks post-certification remedies, and such

election contests have been filed in state court and remain pending.
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C. The balance of equities and public interest weigh heavily against an
injunction.

These remaining injunction factors—balancing the equities and public

interest—are frequently considered “in tandem” by courts, “as the real question

posed in this context is how injunctive relief at this eleventh-hour would impact the

public interest in an orderly and fair election, with the fullest voter participation

possible.” Curling v. Kemp, 334 F. Supp. 3d 1303, 1326 (N.. Ga. 2018), affd in

part, appeal dismissed in part, 761 F. App’x 927 (11th Cir. 2019); see also Purcell,

549 U.S. at 4. The Court must “balance the competing claimsofinjury and must

consider the effect on each party of the granting or withholding of the requested

relief,” paying “particular regard as well for the public consequences in employing

the extraordinary remedy of injunction.” Winter, 555 U.S. at 24.

Here, “the threatened injury to Defendants as state officials and the public at

large far outweigh any minimal burden on [Plaintiffs]. food, 2020 U.S. Dist. LEXIS

218058 at *38. “Confidence in the integrity ofour electoral process is essential to

the functioningof our participatory democracy,” and court orders affecting elections

“can themselves result in voter confusion and consequent incentive to remain away

from the polls.” Purcell, 549 U.S. at 4-5. For this reason, the Supreme Court “has

repeatedly emphasized that lower federal courts should ordinarily not aler the
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election rules on the eveofan election.” Republican Nat'l Comm. v. Democratic

Nat'l Comm. 140 S.Ct. 1205, 1207 (April 6, 2020) (per curiam).

‘The Eleventh Circuit recently held that the Purcell principle applies with even

greater force when voting has already occurred. See New Ga. Project v.

Raffensperger, 976 F.3d 1278, 1283 (11th Cir. 2020) (“{Wle are not on the eve of

the election—we are in the middle of it, with absentee ballots already printed and

mailed. An injunction here would thus violate Purcell’s well-known caution against

federal courts mandating new election rules—especially at the last minute.”); see

also Sw. Voter Registration Educ. Project v. Shelley, 344 F.3d 914, 919 (9th Cir.

2003) (“Interference with impending elections is extraordinary, and interference

with an election after voting has begun is unprecedented.”).

Here, the election has already been conducted, and the slate of presidential

electors has been certified. Granting Plaintiffs’ extraordinary relief would only serve

to “disenfranchise [] voters or sidestep the expressed willofthe people.” DonaldJ.

Trumpfor President, 2020 U.S. App. LEXIS 37346 at *28. As the district court in

Wood correctly recognized, “To interfere with the result of an election that has

already concluded would be unprecedented and harm the public in countless ways.”

2020 U.S. Dist. LEXIS 218058 at *37-38. Plaintiffs seek even broaderrelief than

that sought in Wood. Ifgranted, Plaintiffs’ requested relief would disenfranchise not
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only Georgia's absentee voters but would invalidate all votes cast by Georgia

electors.

CONCLUSION

For the foregoing reasons, Plaintiffs’ emergency motion for injunctive relief

must be denied and the Court should dismiss the action with prejudice. Furthermore,

the current TRO entered by the Court should be immediately dissolved to prevent

ongoing harm to the abilityofcounty elections officials to begin early voting for the

January run-off, for the reasons shown in State Defendants’ motion to modify the

TRO.

Respectfully submitted, this Sth day of December, 2020.

Christopher M. Carr 112505
Attorney General
Bryan K. Webb 743580
Deputy Attorney General
Russell D. Willard 760280
Senior Assistant Attorney General

Isl Charlene S_ McGowan
Charlene S. McGowan 697316
Assistant Attorney General
40 Capitol Square SW
Atlanta, GA 30334
emegowan@law.ga.gov
404-458-3638 (tel)
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cmiller@robbinsfirm.com
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Georgia Bar No. 047399
jbelinfante@robbinsfirm.com
Melanie Johnson
Georgia Bar No. 466756
mjohnson@robbinsfirm.com

Robbins Ross Alloy Belinfante Littlefield
LLC
500 14th Street NW.
Atlanta, GA 30318
Telephone: (678) 701-9381
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CERTIFICATE OF COMPLIANCE

1 hereby certify that the foregoing has been formatted using Times New

Roman font in 14-point type in compliance with Local Rule 7.1(D).

Is/ Charlene S. McGowan
[EE
Assistant Attorney General
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CERTIFICATE OF SERVICE

hereby certify that I have this day electronically filed the foregoing STATE

DEFENDANTS’ CONSOLIDATED BRIEF IN SUPPORT OF THEIR

MOTION TO DISMISS AND RESPONSE TO PLAINTIFF'S EMERGENCY

MOTION FOR INJUNCTIVE RELIEF with the Clerk of Court using the

CMIECF system, which will send notificationof such filing to counsel for all parties

ofrecord via electronic notification.

Dated: December 5, 2020.

Is! CharleneS.McGowan
Charlene S. McGowan
Assistant Attorney General
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Jeffrey DeSousa

From: Amit Agarwal
Sent: Tuesday, December 8, 2020 1:32 PM
To: Executive Staff
Subject: Accepted: Phone Conference with Amit Agarwal, John Guard, Richard Martin and Charlie

Trippe
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Jeffrey DeSousa

From: Amit Agarwal
Sent: Tuesday, December 8, 2020 1:13 PM
To: Catherine McNeill
cc John Guard; Charles Tripp; Richard Martin
Subject: Re: amicus meeting

Lam not available from 4:30 to 5:30 or 3:00 to 4:00.

In lightof a recent update, this could wait ill tomorrow morning ifthat's more convenient for the group.

From:Catherine Mell <catemeneil@myfloridalegalcom> oo oo
Sent: Tuesday, December 8, 2020 1:10 PM
To: Amit Agarwal<AmitAgarwal@myfloridalegal.com>
CcJohn Guard<John.Guard @myfloridalegal.coms; Charles Trippe <Charles.Trippe@myfioridalegal.coms; Richard
Martin <Richard.Martin@myforidalegal.com>
Subject: RE: amicus meeting

Maybe have Charlie joinat 4:30?

From: Amit Agarwal <AmitAgarwal @myfloridalegal.com>
Sent: Tuesday, December 8, 2020 12:45 PM
To: Catherine McNeill <cate.meneill @myfloridalegal com>
Cc: John Guard<John.Guard @myfloridalegal.com>; Charles Trippe <Charles.Trippe@myforidalegal coms; Richard
Martin<Richard.Martin@myfloridalegal.com>
Subject: amicus meeting.

Catherine,

Can we please schedule a short meeting this aftemoon to discuss some amicus briefs that have come in with
impending deadlines (oneofwhich has a join deadlineoftoday at COB)? I can arrange to be free any time
other than from 3:00 to4:00 and 4:30 to 5:30. 4:00 would be idealif that works for the group.

Thanks.

Amit

Amit Agarwal
Office of the Attorney General
Solicitor General
PL-01, The Capitol
“Tallahassee, FL 32399-1050
AmitAgarwal @myfloridalegal com
Office: (850) 414-3688
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Jeffrey DeSousa

From: Amit Agarwal
Sent: Tuesday, December 8, 2020 12:45 PM
To: Catherine McNeill
cc John Guard; Charles Trippe; Richard Martin
Subject: amicus meeting

Catherine,

Can we please schedule a short meeting this afternoon to discuss some amicus briefs that have come in with
impending deadlines (one of which hasajoin deadline of today at COB)? I can arrange to be free any time
other than from 3:00 to 4:00 and 4:30 to 5:30. 4:00 would be idealif that works for the group.

“Thanks.

Amit

Amit Agarwal
Office of the Attorney General
Solicitor General
PL-01, The Capitol
Tallahassee, FL 32399-1050
Amit. Agarwal @myfloridalegal com
Office: (850) 414-3688

! FL-AG-21-0220-A-00020



Jeffrey DeSousa

From: James percivel
Sent: Wednesday, December 3, 2020 609 PM
To: Amit Agarwal
Subject: Fd: AZ Amicus

m

From: Evan Ezray <Evan Ezray@myllordalegal.com> o
Sent: Wednesday, December 9, 2020 5:37:51 PM
To: James Percival <JamesPercival @myfloridalegalcom>
Subject: AZ Amicus

hitps:/Jw supremecourt gov/DocketPDF/22/2201535/163258/20201209171850333_THOk2003%20PA%20Motion%20fo
%20LeaveSk20FINAL pit
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Jeffrey DeSousa

From: Evan Ezray
Sent: ‘Wednesday, December 9, 2020 5:52 PM.
Tor Amit Agarwal
Subject: Arizona filing in Texasv. PA

Amit,

I wanted you to see an Arizona filing in the Texas v. PA Supreme Court case.

It seeks leave to file an amicus brief (which is not attached) and says if granted leave, Arizona will argue
that (1) “election integrityisof paramount importance" and (2) if the Court grants review, it should actquickly.

Alink is below, and please call meif you would liketodiscuss.

Evan

hitps:/ivww.supremecourt.gov/DocketPDI/22/220155/163258/20201209171850333_TX%20v%20PA%20M
otion%20for%20Leave%20FINAL pdf
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Jeffrey DeSousa

From: Evan Ezray
Sent: ‘Wednesday, December 9, 2020 246 PM

To: Amit Agarwal
ce James Percival; Jeffrey DeSousa
Subject: RERE:

“Thanks Amit, glad it was helpful.

From: Amit Agarwal <AmitAgarwal @myflridalegal.com>
Sent: Wednesday, December, 2020 2:37 PM
To: Evan Ezray<Evan.Ezray@myforicalegal com>
Ces James Percival <James.Percival@myfioridalegal.com>; Jefrey DeSousa <leffrey.DeSousa@myfloridalegal.com>
Subject: Re: RE:

Evan,

Thanks for taking the time to do this, and for the quick and helpful analysis.

Amit

FromsEvan Exray <EvanEzray@myfloridalegal com> TT -
Sent; Wednesday, December,2020 9:51 AM
To: Amit Agarwal <Amit Agarwal@myfioridalegal com>
Cc: James Percival <JamesPercival@myfloridalegalcom>; Jeffrey DeSousa<Jeffrey.DeSousa@myfloridalegal.com>
Subject: RE:

Amit,

The safe harbor deadline provides that if a state has a pre-election procedure for appointing electors and,
consistent with that pre-clection law, makes a determination of the appointment of electors “at least six
days before the time fixed for the meetingof the electors,” then that determination “shall govern in the
counting of the electoral votes.” 3 U.S.C. § 5. This year, the meetingof electors will take place on December
14 (which is the first Monday after the second Wednesday in December). 3 US.C. § 7. That made the safe
harbor day December 8.

“The upshot is that if a state meets the safe harbor deadline and then its electors met, those electors “shall
govern’ in the counting of electoral votes.

As far as 1 can tell every state save Wisconsin met the safe harbor. See
httpsy/www.isonline.comstory/news/polities/elections/2020/1 2008hvisconsin-only-state-miss-clection-safe-
harbor.deadline/G196378002/
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Last, I would note that the safe harbor provision played a key role in Bush v. Gore. To summarize, the
majority thought that Florida had a legislatively-cxpressed desire to meet the safe harbor, and therefore,
was unwilling to allow a recount to extend beyond the deadline. The dissent gave the safe harbor a much
smaller role.

Ihave included the full text of the safe harbor and some key quotes from the Bush v. Gore debate below.

Happy to answer any additional questions,
Evan

«Safe harbor text. “If any State shall have provided, by laws enacted prior to the day fixed for the
appointment of the electors, for its final determination of any controversy or contest concerning the
appointment of all or any of the electors of such State, by judicial or other methods or procedures,
and such determination shall have been made at least six days before the time fixed for the meeting
of the electors, such determination made pursuant to such law so existing on said day, and made at
least six days prior to said time of meeting of the electors, shall be conclusive, and shall govern in
the counting of the electoral votes as provided in the Constitution, and as hereinafter regulated, so
far as the ascertainment of the electors appointed by such State is concerned.” 8 U.S.C. § 5.

© Meeting of electors is the first Monday after the second Wednesday in December. 3 U.S. 1.
That is December 14, so the safe harbor is December 8.

«Bush v. Gore debate on safe harbor
© PC: "Seven Justices of the Court agree that there are constitutional problems with the

recount ordered by the Florida Supreme Court that demand a remedy. The only disagreement
is as to the remedy. Because the Florida Supreme Court has said that the Florida Legislature
intended to obtain the safe-harbor benefits of 3 U.S.C. § 5, Justice BREYER's proposed
remedy—remanding to the Florida Supreme Court for its ordering of a constitutionally
proper contest until December 18-contemplates action in violation of the Florida Election
Code, and hence could not be part of an “appropriate” order authorized by Fla. Stat. Ann. §
102.168(8) (Supp.2001)."

© Rehnquist concurrence:
+ “Ifwe are to respect the legislature's Article II powers, therefore, we must ensure that

postelection state-court actions do not frustrate the legislative desire to attain the
‘safe harbor’ provided by § 5."

+ “in light of the legislative intent identified by the Florida Supreme Court to bring
Florida within the “safe harbor” provision of 3 U.S.C. § 5, the remedy prescribed by
the Supreme Court of Florida cannot be deemed an “appropriate” one as of December
8. It significantly departed from the statutory framework in place on November 7, and
authorized open-ended further proceedings which could not be completed by
December 12, thereby preventing a final determination by that date.”

o Stevens dissent:
+ “It hardly needs stating that Congress, pursuant to 3 U.S.C. § 5, did not impose any

affirmative duties upon the States that their governmental branches could “violate.”
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Rather, § 5 provides a safe harbor for States to select electors in contested elections
“by judicial or other methods" established by laws prior to the election day. Section 5,
like Article 11, assumes the involvement of the state judiciary in interpreting state
election laws and resolving election disputes under those laws. Neither§ 5 nor Article
II grants federal judges any special authority to substitute their views for those of the
state judiciary on mattersofstate law.”

© Souter dissent:
* “The 3 US.C. § 5 issue is not serious. That provision sets certain conditions for

treating a State's certification of Presidential electors as conclusive in the event that
a dispute over recognizing those electors must be resolved in the Congress under 3
US.C. § 15. Conclusiveness requires selection under a legal scheme in place before
the election, with results determined at least six days before the date set for casting
electoral votes. But no State is required to conformto § 5 if it cannot do that (for
whatever reason); the sanction for failing to satisfy the conditions of§ 5 is simply loss
of what has been called its “safe harbor.” And even that determination is to be made,
if made anywhere, in the Congress.”

© Ginsburg dissent:
* “the December 12 “deadline" for bringing Florida's electoral votes into 3 U.S.C. § 5's

safe harbor lacks the significance the Court assigns it. Werethatdate to pass, Florida
would still be entitled to deliver electoral votes Congress must count unless both
Houses find that the votes “ha [d] not been ... regularly given.” 3 US.C. § 15. The
statute identifies other significant dates. See, e.g. § 7 (specifying *144 December 18
as the date electors “shall meet and give their votes”); § 12 (specifying “the fourth
Wednesday inDecember”—this year, December 27—as the date on which Congress,
ifit has not receiveda State's electoral votes, shall request the state secretaryofstate
to send a certified return immediately). But none of these dates has ultimate
significancein lightofCongress' detailed provisions for determining, on “the sixth day
of January,” the validityofelectoral votes.”

© Breyer dissent:
* “However, § 5 is partof the rules that govern Congress’ recognitionofslatesofelectors.

Nowhere in Bush I did we *149 establish that this Court had the authority to enforce
§ 5. Nor did we suggest that the permissive “counsel against” could be transformed
into the mandatory “must ensure.” And nowhere did we intimate, as the concurrence
does here, that a state-court decision that threatens the safe harbor provision of§ 5
does so in violation of Article IL."

* “The parties before us agree that whatever else may be the effect of this section, it creates a “safe
harbor” for a State insofar as congressional consideration of its electoral votes is concerned. If the
state legislature has provided for final determination of contests or controversies by a law made
prior to election day, that determination shall be conclusive if made at least six days prior to said
time of meeting *78 of the electors. The Florida Supreme Court cited 3 U.S.C. §§ 1-10 in a footnote
of its opinion, 772 So.2d, at 1238, n. 55, but did not discuss § 5. Since § 5 contains a principle of
federal law that would assure finality of the State's determination if made pursuant to a state law
in effect before the election, a legislative wish to take advantage of the “safe harbor” would counsel
against any construction of the Election Code that Congress might deem to be a change in the law.”
Bush v. Palm Beach Cly. Canvassing Bd., 531 U.S. 70, 77-78 (2000).
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From: Amit Agarwal<Amit.Agarwal @myfloridalegal.com>
Sent: Wednesday, December 9, 2020 12:19 AM
To: Evan Exray <EvenEray@myloridalegalcom>
‘Subject: Fw:

(Can you please take a look at this tomorrow morning?

From: John Guard <lohn.Guard@myfloridalegal.com> - oo
Sent: Wednesday, December 9, 2020 12:15 AM
“To: Amit Agarwal <AmitAgarwal@myforidalegalcom>
Subject:

Can you have someone looka the safe harbor and its effect here?

Get Qutiookfor05

.
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Jeffrey DeSousa

From: Mithun Mansinghani <mithun mansinghani@oagok gov
Sent: Wednesday, December 9, 2020 203 PM

To: Saver, John ‘Muri, Eizabett; Melissa Holyoak' nicholas bronni@arkansasag gov’
“Vincent Wagner: ‘ediffen@alaska gov Smith, Justin; Amit Agarwal; Kane, Brian’;
“tomfsher@atgin gov: julia payne@atgingov; toby.crouse@2g ks gov;
‘Chad Meredith@ky.gov: "Andrew Pinson’ effchanay’ ‘St. Joh, Joseph;
KiistiJohnson@ago ms gov; ABurton@mt gov’; MSchiichiing@mtgov: Lindsay S.
See’ jonbennion@m gov: tenehjem@nd gov;
‘Serjaminlowers@ohioattomeygeneral gov; ESmith@scag gov’ BCook@scag gov;
“Steven blait@state sc.’ ‘Sheri Wald@slate sdus: Sarah Campbell@agangov;
“tomfisher@atg.n gov: ‘Andee Blumstein@ag ingov;
‘matthewederick@texasattorneygeneral gov: Kyle Hawkins@oag texas. gov; Ric
Canuell; james kaste@viyo gov Jim. Campbell @nebraska gov’ Thomas T. Lampman;
Jessica A Lee; Lindsay S. See’; Roysden, Beau’ Bash, Zina’; masagsve@nd gov’
“Harley Kirkand; ‘Eddie Lacour' Hudson, Kian’ "Kuhn, Matt ¥ (KYOAGY; Michelle
Willams; kissynobile@agomsgov

Subject: RE: Texas v. Pennsylvania, et al. - Amicus Bie of Missouri, at a. - Joins requested by
00 pm. Central Tomorrow, 12/9

Oklahoma joins as wel.

From: Sauer, John <John Sauer@ago.mo.gov>
Sent: Wednesday, December 9, 2020 12:56 PM
To: MithunMansinghani<mithun.mansinghani@0agok gov»; Murti, Elizabeth <MurrlE@ag ouisiana gov; "Melissa
Holyoak' melissaholyoak@agutah gov; nicholas bronni@arkansasag, gov’<nicholas bronni@arkansasag,gov; Vincent
Wagner vincentwagner @arkansasag,gov>; ‘ed niffen@alaska gov’ <ed.sniffen@alaska.govs; Smith, Justin
<lustinSmith @ago.mo,govs; ‘AmitAgarwal @myfloridalegal.com’ <AmitAgarwal@myllordalegalcom; ‘Kane, Brian’
<brian.kane@ag idaho.gov>; ‘tomfisher@atg.ingov’ <tomfisher@atg.in.gov>; julia payne @ate in. gov’
<jlia.payne@atgin.gov>; 10by.crouse@a ks gov’ <toby.crouse@ag ks.gov>; Chad Meredith @ky.gov'
<Chad Meredith@ky.gov>; ‘Andrew Pinson’ <APinson@LAW.GA GOV; jeff.chanay’ <jeff.chanay@ag ks.govs; st. John,
Joseph <Stlohni@sg louisiana.gov>; Krist ohnson @ago.ms gov’ <Kristi Johnson@ago,ms gov»; ‘ABUION@MLEoV"
<ABurton@tgov»; 'MSchiichting@m.gov’<MISchichting@mt gov; LindsayS. See” <Lindsay.S.See@wvagogov>;
“jonbennion@mtgov’ <jonbennion@mt gov; ‘wstenchiem@nd.gov’ <wstenchjem@nd.govs;
“Benjamin flowers@ohioattorneygeneralgov’ <Benjamin flowers @ohioattorneygeneralgov>; ‘ESmith@scag.gov'
<ESmith@scag.gov>;Booksca gov’ <BCOOKEscag gov; steven blair @state.sd.us’ <steven.blair@state.sd.us>;
‘Sherri Wald @statesd.us' <SherriWald@tte.sd.us>; ‘Sarah,Campbell@ag.tn gov’ <Sarah Campbell @3g.tn.gov>;
‘tom. fisher@atg.ngov’ <tom.fisher(@atgin.gov>; ‘Andree. Blumstein@2.tngov’ <Andree.Blumstein@ag.tngov;
‘matthew frederick @texasattorneygeneral gov’ <matthew. frederick@texasattorneygeneral gov;

"KyleHawkins@03g texas.gov' <KyleHawkins@0ag.texas gov»; ic Cantrell <tcantrell@agutah.govs;
‘jameskaste @viyo.gov’ james kaste @wiyo.gov>; im. Campbell@nebraskagov’ lim Campbell @nebraskagov;
Thomas T. Lampman' <Thomas.T.Lampman@wvago.gov>; essica A. Lee’ <lessica.A.Lee@vvago.govs; Lindsay 5. See’
lindsay. See@wvago gov»; Roysden, Beau’ <Beau.Roysden@azag.gov>; ‘Bash, Zina <Zina.Bash@oagtexas.gov;
‘masagsve@nd gov’ Harley Kirkland"<HKirkand@scag.gov>; ‘Eddie Lacour’<elacour@ago state.alus>; Hudson, Kian’
ianHudson@atg.in.gov; un, Matt F (KYOAG <MeattKuhn@ky.gov>; ‘Michelle Willams’

<MichelleWillams@ago.ms gov>; krissy.nobile @2go.ms.gov"<krissy.nobile@ago.ms.gov>
Subject: [EXTERNAL] RE: Texasv. Pennsylvania, et a.- AmicusBrief ofMissouri, at al. - Joins requested by 1:00 pn.
Central Tomorrow, 12/5

! FLAG-21-0220-4000327



Indiana has joined

From: Sauer, John
Sent: Wednesday, December 9, 2020 12:49 PM
To: Mithun Mansinghani <mithun.mansinghani@oag, ok gov; Murr, Elizabeth’ <MurrilE @ag louisiana govs; ‘MelissaHolyoak' <melissaholyoak@agutah.gov>; nicholas. bronni@arkansasag.gov’ <nicholas bronni@arkansasagova; VincentWagner’ vincent wagner @arkansasag.£0v>; ed.sniffen@alaska.gov' <ed sniffen@alaska gov; Smith, Justin
<justin smith @3g0.mo.gov>; ‘Amit Agarwal@myfloridalegalcom’<Amit Agarwal@myfioridalegal coms; Kane, Brian
<brian kane @ag idsho.£0v>; tom.fisher@atg.ingov’ <tom. fisher @atg in gov>; juliapayne@atg.ingov’
<iulia.pavne@atg in 20v>; "toby crouse@ag ks. gov’ <toby crouse @a. ks gov; ChadMeredith@ky.gov'
<Chad Meredith @ky.gov>; ‘Andrew Pinson’ <APinson@LAW. GA.GOV>; jeffchanay’ <iff.chanay@ag ks.govs; st. John,Joseph’ <Stiohn)@a louisiana. ov; Kristohnson@ago.ms.gov' <Krist Johnson @ag0.ms gov; ‘ABUMON@ML gov"
<ABurton@mt.gov>; MSchiichting@mtgov’ <Michiichting@mt ov»; Lindsay S. See’ <Lindsay.5.See @uago.gov>;
“jonbennion@mtgov’<jonbennion@mtgov; ‘wstenehjem@nd.gov’ <wstenchiem@nd £ov>;
“Benjamin. flowers@ohioattorneygeneralgov’ <Benjamin.flowers@ohioatioreygenerl sous; 'ESmith@scag gov'
<ESmith@scap. ov; 'BCoOk@scag.g0v' <BC00k@scar gov; steven blair@state.s0.us' steven blair@state 50.us>;
“Sherri Wald@state.sd.us' <Sherrl Wald@state.sd.us>; ‘Sarah Campbell@agtn.gov’ <Sarah.Campbell@ag.tn gov>;
“tom.fisher@atg.in.gov'<tom fisher@atz.in.gov>; ‘Andree Blumstein@ag.n.gov’ <Andree. Blumstein@ag.tn gous;
matthew.frederick@texasattorneygeneralgov’mathewfrederick @texasattorneygeneral gov;
“Kyle.Howkins@03g.texasgov’ <Kyle Hawkins @oag texas gov»; ic Cantrell <zcantrell@agutah.£0v>;
‘ames.kaste@wyo gov’ <james.kaste @wyo,g0v>; "imCampbell @nebraska.gov’ <im. Campbell @nebraska gov>;
“ThomasT. Lampman' <Thomss. T.Lampman @vago.gov>; Jessica A. Lee’ <lessica AL ee @uvago. ova; ‘lindsay S. See’<LindsayS.See@vwvago.gov>; ‘Roysden, Beau’ <Beau Roysden@azag gov; Bash, Zina' <Zina.Bash @0a texas gov;
‘masagsve@nd.gov'; Harley Kirkland" Kirkland@scag. zov>; Eddie Lacour’ <elacour@ago.state.alus>; Hudson, Kan’
<KianHudson @atg,n.g0v>; Kuhn, Matt F (KYOAG) <Matt Kuhn@ky.£ov>; ‘Michelle Willams'
<MichelleWillams@ago.ms.¢0v>; 'rissy.nobile@ago.ms gov’ <ksissy.nobile@ag0.ms.z0v>
Subject: RE: Texas v. Pennsylvania, et al. - Amicus Brief of Missouri at a. - Joins requested by 1:00 p.m. CentralTomorrow, 12/9

Utah and Tennessee have joined as well

From: Sauer, ohn
Sent: Wednesday, December 9, 2020 12:46 PM
“To: Mithun Mansinghani'<mithun.mansinghani@oag ok gov>; 'Murrl, Elizabeth’ <MurrilE@ag louisiana gov>; ‘MelissaHolyoak' <melissaholyoak@agutah.gov>; nicholas.bronni@arkansasag,gov’ <nicholas bronni@arkansasag gov; VincentWagner <vincent wagner @arkansasa tov»; ed.sniffen@alaska.gov' <ed sniffen@slaska.gov>; Smith, Justin
justinsmith@ago.mo.gov>; ‘Amit Agarwal@myfloridalegalcom’ <Amit Agarwal@my/loridalegal.coms; Kane, Brian<brian kane @ag idaho.gov>; tom. fisher@atg.in.gov*<tom. fisher@atg in gov; juliapayne@atg.in gov*<iulia.payne@atzin gov>; tobycrouse@agks.gov <toby.crouse@ag ks £ov>; ‘Chad Meredith @ky.gov'
<Chad Meredith@ky gov»; ‘Andrew Pinson’<APinson @UAW. GA.GOVS; feff.chanay’ <jeff chanay@ag ks.g0v; St. ohn,
Joseph’ <Stiohn)@ag louisiana gov; Krist Johnson@ago.ms. gov’ <Kiist Johnson @ago,ms gov; ‘ABUMton@mtgov'<ABurton@mt gov; 'MSchlichting@mt. gov’ <MSchiichting@mt gov»; Lindsay S. See’ <Lindsay.S See@uwvago gov>;
‘jonbennion@mt.gov’ <onbennion @mt.gov>; 'wstenehjem@nd.gov’ <ustenehiem@nd gov;
“Benjamin.flowers@ohioattomeygeneralgov’ <Benjamin flowers@ohioatiomeygeneraltovs; 'ESMith@scaggov"
<ESmith@scag £ov; 'BCo0k@scag. gov’ <BCo0k@scar gov; steven blair@state.sd.us' steven. blair @state.sc.us>;
“SherriWald@state.sd.us'<Sherrl Wald@state.sd.us>; Sarah. Campbell @ag.n.gov’ <Sarah.Campbell@ag.tn gov>;

‘tom. fisher @atg in gov’ <tom.isher@atg.in gov; ‘AndreeBlumstein@ag.ngov’ <Andree Blumstein@agtn gous;
‘matthew.frederick@texasattormeygeneralgov’<matthe. frederick @texasattorneygeneral gov>;
“KyleHawkins@oag.texas.gov’ <Kyle Hawkins@oagtexas gov; ic Cantrell <rcantrel@agutah.gov>;
‘james kaste@wyo,gov' <james.kaste@uyo,£0v>; im.Campbell@nebraska gov’ <jim Campbell @nebraska.zov>;
“Thomas T. Lampman’ <Thomas.T.Lampman@uago.gov>; lessicaA.Lee'<JessicaALee@wvago gov; LindsayS. See"<Lindsay.S.See@uvago.2ov>; "Roysden, Beau’ <Beau, Roysden@azag gov; ‘Bash, Zina’ «ZinaBash@ag texas gov;
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‘masagsve@nd.gov'; Harley Kirkland" <iikirkland @scag. gov; ‘Eddie Lacour' <elacour@ago state alus>; "Hudson, Kian"
<KianHudson@ag in gov>; Kuhn, Matt F (KYOAG)' <Matt Kuhn@ky gov; ‘Michelle Willams"
<Michelle. Williams@ago.ms.ov>; 'krissy.nobile@ago.ms gov’ <issy nobile @ago.ms gov>
Subject: RE: Texas v. Pennsylvania, et al. - Amicus Brief of Missouri at al. - Joins requested by 1:00 p.m. Central
Tomorrow, 12/9

Florida and North Dakota have joined as well

From: Saver, John
Sent: Wednesday, December 9, 2020 12:33 PM
To: "Mithun Mansinghani <mithun.mansinghani@oag ok go>; Murti, Elizabeth’ <Murrill @ag louisiana gov; ‘Melissa
Holyoak' <melissaholyoak@agutah gov>; nicholas.bronni@arkansasaggov’<nicholasbronn@arkansasag gov; Vincent
‘Wagner’ <vincent wagner @arkansasag.20v>; ‘ed.sniffen@alaska.gov’<ed.snilfen @alaska gov; Smith, Justin
<ustin.smith@ago mo gov>; ‘Amit Agarwal @myfloridalegal.com’ <AmitAgarwal @mylloridalegal. com; Kane, Brian
<brian kane@ag idaho gov>; tom fisher@atg.in.gov' <tom. fisher@atg in gov; Yulia payne@atg.in gov’
<uliz.payne@at.in.gov>; toby.crouse@agks gov’ toby. crouse @ag ks £ov>; ‘Chad.Meredith@ky.gov'
<Chad Meredith@ky.gov>; "Andrew Pinson’ <APinson@LAW. GA GOV; effchanay' <eff.chanay@ag ks gov; St. ohn,
Joseph’ <stjohn)@ag louisiana. ov; ‘Kristi Johnson@ago.ms.gov' <Ktist.Johnson@ago. ms g0v>; ‘ABurton@me. gov"
<ABurton@mt gov>; MSchichting@mt.gov:<MSchiichting@mtgo>; Lindsay S. See’ <Lindsay.§ See@uwvago.gov>;
“jonbennion@mt gov’ <jonbennion@mt gov; 'wstenehjem@nd.gov’ <istenchiem@nd cov;
“Benjamin.flowers@ohioattorneygeneralgov’<Benjaminflowers @ohioatiorneygeneral gov; ESmith@scaggov’
<ESmith@scag gov»; 'BCoOK@scag.gov' <BCook@scag.zov>; ‘steven. blair@state.sd.us' steven. blair@state,sd.us>;
Sherri Wald@state.sd.us' Sherri. Wald@state.sd.us>; ‘Sarah. Campbell@agtn gov’ <Sarah. Campbell @a.tn.gov>;
“tom fisher@atg.in.gov' <tom.fisher@atg.in.gov>; ‘Andree. Blumstein @ag.tn.gov' <Andree Blumstein@ag tn gov>;
‘matthew.frederick@texasattorneygeneral.gov' <matthew frederick@texasattorneygeneral.gov>;
KyleHawkins@oag.texas gov’ <kyle. Hawkins @0as, texas gov; ‘Ric Cantrell <rcantrell @agutah gov;

‘james kaste@wyo.gov' <james kaste@vy0.gov>; “im. Campbell@nebraskagov’ <jim.Campbell @nebraska. zou;
“Thomas T. Lampman’ <Thomas.T.Lampman@uvago.gov>; Jessica A. Lee’ <Jessica A Lee@uvago ov; lindsay S. See’
<Lindsay.S See @wvago.gov>; Roysden, Beau’ <Beau Rovsden @azag, Gov; ‘Bash, Zina’ <Zina.Bash@0ag texas gov;
‘masagsve@nd.gov’ Harley Kirkland’ <HKirkland@scag.gov>; Eddie Lacour' <elacour @ago,state.alus>; Hudson, Kian'
<KianHudson@az in.gov>; Kuhn, Matt F (KYOAG)' <Matt Kuhn@ky gov; ‘Michelle Willams
<Michelle. Williams@ago.ms.gov>; rissy.nobile@ago.ms gov’ <krissy.nobile@ago.ms gov>
Subject: RE: Texasv. Pennsylvania, etal.- Amicus Brief of Missouri at al. - Joins requested by 1:00 p.m. Central
Tomorrow, 12/9

PS. SouthCarolina just joined too. Thanks, John

From: Saver, John
Sent: Wednesday, December 9, 2020 12:32 PM
To: Mithun Mansinghani’ <mithun.mansinghani@oag.ok.gov>; ‘Muril, Elizabeth’ <Murcil @ag louisiana.gous; ‘Melissa
Holyoak' <melissaholyoak@agutah.gov>; ‘nicholas. bronni@arkansasag.gov’ <nicholas.bronn@arkansasag, ov; Vincent
Wagner cvincent wagner @arkansasag gov; ‘ed sniffen@alaska.gov’ <ed.sniffen@alaska.gov>; Smith, Justin
<justin.smith@ago mo gov>; ‘Amit. Agarwal @myfloridalegal.com’<Amit.Agarwal@myfloridalegal.com; Kane, Brian’
<brian kane@agidaho.gov>; tom fisher@atg.in.gov'<tom fisher @atg in gov; Yulia payne @atg.in gov’
<iuli.payne@atg.in gov>; "toby.crouse@ag.ksgov’<obycrouse @ap ks g0v>; ‘ChadMeredith@ky gov’
<Chad Meredith@ky.g0v>; ‘Andrew Pinson’ <APinson@LAW.GA.GOV>; jeff.chanay’ <ieff.chanav@ag ks gov; 'St. John,
Joseph’ <Suiohn)@aglouisiana.gov>; KristiJohnson@ago.ms. gov’ <KristJohnson@ago. ms. gov>; 'ABUrtoR@mEgov’
<ABurton@mt gov»; ‘MSchlichting@mtgov’<MSchlichting @mt ov; ‘LindsayS. See <Lindsay 5.See@uvago gov;
‘jonbennion@mtgov’<jonbennion@mt gov; ‘wstenehjem@nd.gov’ <istenehiem@nd gov;
“Benjamin flowers@ohioattomeygeneralgov’ <Benjamin.flowers@ohioattorneygeneral gous; 'ESmith@scaggov’
<ESmith@scag. g0v>; 'BCook@scag gov’ <BCook@scag ov;‘stevenblair@state.sd.us' <stevenblair @state.sd.us;
‘Sherri. Wald@state.sd.us' <Sherri. Wald@state sd.us>; Sarah.Campbell@ag.tn.gov’ <Sarah. Campbell@ag.tn.gov>;
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“tomfisher@atg.ingov’ <tom.fisher@atg.in.zov>; ‘Andree Blumstein@ag.tn gov’ <Andree Blumstein@ag in £01;
‘matthew frederick@texasattomeygeneral gov’ <matthev. frederick@texasattomeygenersl gov;
“Kyle Hawkins@0ag texasgov’<KyleHawkins @oap texas go>; ‘Ric Cantrell <tcantrel @agutah g0v>;
‘james kaste@wyo.gov’<jameskaste@uyo.gov>; Jim Campbell@nebraskagov’ <iim. Campbell @nebraska 01>;
“ThomasT. Lampman’ <Thomas..Lompman @wvago.gov>; essica A. Lee’ <iessica ALce@wvago gov; 'indsay S. See’
<Lindsay.S See@uago zo; "Roysden, Beau’ <Beau foysden@azag gov; Bash, Zina <ZinaBashGoa texas g0v>;
‘masagsve@nd.gov’; Harley Kirkland’ <HKirkland @scas, gov»; ‘Eddie Lacour <elacour@ago statealus>; Hudson, Kian'
<ian,Hudson@alg.in.gov>; Kuhn, Matt F (KYOAG) <Mal Kuhn@ky.g0v>; Michelle Williams"
<Michelle Williams @ago.ms gov; krssy.nobile@ago.msgov’<irisy.obile@ago ms. gov>
Subject: RE: Texasv. Pennsylvania, etal. - Amicus Brief of Missouri, at al. - Joins requestedby 1:00p.m.Central
Tomorrow, 12/9

Justa final reminder regarding this amicusbrief, with thedeadline to join in ahaf hour. So far, ine States have joined,
with several others expressing interest: Missouri, Alabama, Arkansas, Kansas, Louisiana, Mississippi, Montana,
Nebraska, and West Virginia. Please et us know as soon as possible if you would ike 10 join too! Thanks, John

From: Sauer, John
Sent: Wednesday, December 9, 2020 11:21 AM
“To: Mithun Mansinghani'<mithunmansinghani @0ag. ok gov; "Murti, Elizabeth’ <MurrilE@ag louisiana gov; "Melissa
Holyoak'<melissaholyoak @agutah gov»; ‘nicholasbronni@arkansasaggov’ <nicholas bronni@arkansasag. go>; Vincent
Wagner’ vincentwagner @arkansasag.ov; 'ed.sniffen@alaska.gov’ <ed.sniffen@alaska.gov>; Smith, Justin
<justin smith @ago.mo.gov>; ‘Amit Agarwal@myfloridalegalcom’ <Amit Agarwal@my/loridalegal.com>; "Kane, Brian
<brian kane@ag idaho gov; tom fisher@atg.n gov’ <tom. fisher@alg.in gov>; juliapayne@at.ingov’
<julapayne@atzin gov; tobycrouse@agks.gov <toby.crouseag ks £013; ‘Chad Meredith@kygov
<ChadMeredith@ky gov; ‘Andrew Pinson’ <APinson@UAW.GA GOV»; jeffchanay’ <jef.chanay@a ks gov; 'S. John,
Joseph’ <Stiohn) @ag louisiana. ¢0v>; Krist.Johnson@ago.msgov’<Kritilohnson @ago.ms £0v>; ‘ABUION@MLEoV
<ABurton@mt gov; "MSchichting@mtgov’<MSchiichting@m gov>; Lindsay S. See’ <Lindsay.. See @wragogov;
“jonbennion@mtgov’ <ionbennion@mt £01; wstenehjem@ndgov’ <wstenehiem@nd gov;

“Benjaminflowers@ohioattorneygeneral gov' <Senjamin flowers @ohioatiormeyzeneral ov»; ‘ESmith@scag. gov’
<ESmith@scag gov; 'BCook@scag gov’ <ECook@scag gov; steven blair@state.sd.us' <steven blair@state.sd.us>;
“SherrWald @state.sd.us'<Sherri Wald@state.sd.us>; Sarah Campbell@2g.tngov’<Sarah Campbell @a. 1 20v>;
“tom fisher @atg.ingov’ <tomfisher @atg in gov; ‘Andree. Bumstein@ag.n gov’ <Andree Blumstein@ag. tn gov;
‘matthew frederick@texasattoreygeneralgov’ <matthev. rederick@texasattorneygeneral £ov>;

“Kyle.Hawkins@agtexas gov’ <Kyle. Hawkins @oap texas g0v>; ‘Ric Cantrell <ccantrell@agutah g0v>;
‘james kaste@wyo gov’ <james kaste @uwyo,£0v>; im.Campbell @nebraska.gov’ <jim.Campbell@nebraska g0v>;
“Thomas T. Lampman' <Thomas.T.Lampman@uago£ov>; Jessica A. Lee’ <lesica.A. Lee @uvago gov; Lindsay S. See’
<LindsaySee@vwvao gov; Roysden, Beau’ <Beau.Rovsden@azaggov; ‘Bash, Zina’ <Zina, Bash @0ag texas £01;
‘masagsve@nd gov; Harley Kirkland <iirkland @scag. tov»; ‘die Lacour’ <clacour@ago state.alus>; ‘Hudson, Kian®
<Kian Hudson@atg.in gov»; Kuhn, Matt F (KYOAG) <Mait uhn@ky go>; ‘Michelle Willams"
‘<Michelle Williams@ago ms gov>; kissy.nobile@ago.msgov <krssy.nobile @ago ms zov>
Subject:RE:Texas v. Pennsylvania, etal. - Amicus Brief of Missouri at a. - Joins requested by 1:00 p.m. Central
Tomorrow, 12/9

All

Attached please find a redline withminor changes to this bref to address issues raisedbyseveral States. Thank you to
Nebraska and West Virgina for proposing these changes. Arkansas, Louisiana, and Missisippi have joined, with many
others expressing interest. Our printer has given a hard deadline of 1:00 pm, so please do let us knowbythen if you
would liketo joint

Thanksa ot, John Saver

a
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From: Saver, ohn
Sent: Wednesday, December 9, 2020 9:04 AM
To: Mithun Mansinghani’ <mithun.mansinghani®@oag. ok gov; ‘Murrl, Elizabeth’ <MurilE@ag louisiana gov; ‘MelissaHolyoak' <melissaholyoak@agutah gov»; ‘nicholas.bronni@arkansasag,gov’<nicholasbronni@arkansasag gov; VincentWagner’ <vincent wagner @arkansasag, tov>; ‘ed sniffen@alaska.gov' <ed.snffen@alaska gov; Smith, Justin
<justin.smith@ago mo gov>; ‘Amit.Agarwal @myfloridalegal.com’<AmitAgarwal@my/floridalegalcom; ‘Kane, Brian’
<brian kane @a, idaho gov; tomfisher@atg.in.gov' <tom fisher @atgin.ov>; julia payne @atg.ingov’
<julia.payne @atg in £ov>; toby.crouse@agksgov’ <toby crouse @agks gov>; ‘Chad.Meredith@ky.gov'
<Chad Meredith@ky.gov>; ‘Andrew Pinson’ <APinson@LUAW.GA.GOV>; eff.chanay’ <ieff.chanay@ag ks gov>; St. John,
Joseph’ <stiohn@ag louisiana o>; Kristi Johnson @ago.ms. gov’ <Kristiohnson@ago.ms.zov>; ‘ABUMton@mtgov’<ABurion@mt gov>; 'MSchichting@m.gov’ <MiSchiichting@mt.gov>; Lindsay S. See’ <Lindsay.S See@vwvago.gov>;
“jonbennion@mt gov’ <jonbennion@mt gov>; 'wstenehjem@nd gov’ <istenchiem @nd gov;
“Benjamin.flowers@ohioattorneygeneral gov’ <Benjaminflowers@ohioatiorneygeneral gov; ESMith@scaggov’
<ESmith@scag. gov»; 'BCook@scag.gov’ <BCook@scag.zov>; ‘steven. blair@state.sd.us' steven blair@state.sd.us>;
“Sherri Wald@state.sd.us' Sherri.Wald@state sd us>; ‘Sarah.Campbell @ag.n.gov' <Sarah. Campbell @ag.tn.gov>;
‘tom fisher@atg.in.gov <tom.fisher@atg.in.gov>; ‘Andree. Blumstein@ag.tn.gov’ <Andree. Blumstein@ag.tn.gov>;
‘matthew. frederick@texasattorneygeneral.gov' <matthew frederick@texasattomeygeneral.gov>;
Kyle.Hawkins@0ag.texas gov’<Kyle. Hawkins@0as, texas gov; Ric Cantrell’<ccantrell@agutah gov;

‘james kaste@wyo.gov’ <james kaste@vyo.gov>; im Campbell@nebraska gov’ Jim. Campbell @nebraska. gous;
“Thomas T. Lampman’ <Thomas.T.Lampman@uvago gov»; Jessica A. Lee’ <Jessica A Lee@wvago gov; lindsay S. See’
<Lindsay.S See@uvago.g0v>; Roysden, Beau’ <Beau Rovsden@azag, gov»; ‘Bash, Zina’ <Zina.Bash@0ag texas gov;
‘masagsve@nd.gov’; Harley Kirkland’ <HKirkland@scag. go>; Eddie Lacour' <elacour @ago.state.alus>; Hudson, Kian'
<KianHudson@atg in.gov>; Kuhn, Matt F (KYOAG)' <Matt Kuhn@ky. gov; ‘Michelle Willams’
<MichelleWiliams@ago.ms gov; Krissy.nobile@ago.msgov’ <krissy.nobile@ago.ms fov>
Subject: RE: Texas v. Pennsylvania, etal. - Amicus Brief of Missouri at al. - Joins requested by 1:00 p.m. Central
‘Tomorrow, 12/9

Al

Thank you for considering this amicusbrief on such short notice. So far, Louisiana and Arkansas have joined, with
severalothersexpressing interest. | have attached an updated draft that includesminor, non-substantive edits, and
which adiuststhe language of the concluding paragraphs in response to comments from an interested state. The
Supreme Court issued an order last ight ordering the Defendant States (MI, PA, WS, GA) to filea response for the
Motion for Leave to File Bill of Complaint and request for interim injunctive reliefby3:00 pm tomorrow. Given this
highly accelerated briefing schedule, we would like to file this briefassoon as possible thisafternoon to give the Court
the most time possible to read it. Accordingly,wewould prefer not to extend the deadline past 1:00 p.m. Central today,
50 please let us knowbythen if you are interested. Thanksa lot!

Best, John Saver

From: Sauer, John
Sent: Tuesday, December 8, 2020 6:11 PM
To: Mithun Mansinghani’ <mithun.mansinghani@oag.ok gov; ‘Murrill, Elizabeth’ <Murrill @ag louisiana gov; ‘Melissa
Holyoak' <melissaholyoak@agutah. gov; ‘nicholas. bronni@arkansasag. gov’ <nicholas.bronni@arkansasaz gov; Vincent
Wagner" <vincentwagner @arkansasag. gov; ‘ed-sniffen@alaska.gov’ <ed.sniffen@alasic gov; Smith, Justin
<justin.smith@ago mo gov>; ‘AmitAgarwal@myfloridalegal.com’ <Amit Agarwal @myfloridalegal.com; Kane, Brian’
<brian kane @a1daho.g0v>; tom fisher@atg.ingov’ <tom fisher @atg.in.ov>; julia payne @atg.ingov
<luli2.payne@atg.ingov; "0by.crouse@agksgov’ <tobycrouse@azks. 10v>; ‘Chad. Meredith@ky gov’
<Chad Meredith@ky.gov>; ‘Andrew Pinson’ <APinson@LAW.GA.GOV>; Yeff.chanay’ <ieff.chanay@ag ks gov>; St.John,
Joseph <stiohn)@ag louisiana.ov>; KristiJohnson@ago.ms.gov’ <Kristi johnson@ago.ms gov; ‘ABurton@mt.gov*
<ABurton@mt gov; MSchiichting@mtgov’ <ichlichting@mt. ov; ‘Lindsay S. See’ <Lindsay 5. See@uago gov;
‘jonbennion@mtgov’<jonbennion@mtgov; ‘wstenehjem@nd.gov’<istenehiem@ndzou;

: FL-AG-21-0220-A-000331



‘Benjamin. flowers@ohioattoreygeneralgov’ <Genjarinflowers@ohioattorneygeneral govs; ‘ESmith@scag.gov'<ESmith@scag. ov»; ‘BCook@scag gov’ <BCook@scag. gov>; steven. blair@state.sd.us' steven. blair@state.sd.us>;‘Sherri.Wald@state.sd.us' <Sherri, Weld @state.sd.us>; 'Sarah.Campbell@ag.tn.gov <Sarah Camobell@ag.tn gov>;
“tomfisher@atg.in.gov' <tom.fisher@atg.in.gov>; ‘Andree. Blumstein@ag.tngov’ <Andree Alumstein@ag.tn gov>;
‘matthew.frederick@texasattorneygeneral.gov <matthew frederick@texasattomeyzeneral £ov>;
KyleHawkins@0ag.texas gov’<kyleHawkins @0as, texas gov; Ric Cantrell<ccantrell@agutah gov;

‘james kaste@wyo.gov’ <james kaste@vyogov>; Jim.Campbell@nebraskagov’ Jin Campbell@nebrasks. 20v>;
“Thomas T. Lampman’ <Thomas.T.Lampman@uvago gov; Yessica A. Lee’ <Jessica ALee@wvago gov; lindsay S. See!
<Lindsay.5 See@wvago gov; Roysden, Beau’ <geau foysden@arag gov; ‘Bash, Zina’ <Zina,Bash @oas. texas gov;
‘masagsve@nd.gov'; "HarleyKirkland’<Hirkland @scag, £0v>; Eddie Lacour’ <elacour@3go.state.alus>; Hudson, Kian"
Kian, Hudson@atg.in.g0v>; "Kuhn, Matt F (KYOAG)' <Matt Kuhn@ky.gov>
Subject: Texas v. Pennsylvania, et al. - Amicus Briefof Missouri, at al. Joins requested by 1:00 p.m. Central Tomorrow,
2/9

Al

Attached please find a draft multistate anicusbriefin support of Texas's motion for eave to file bill of complaint i the
US. Supreme Court challenging the administration of the recent Presidential election in Pennsylvania, Michigan,Wisconsin, and Georgia. The brief argues that (1) the separation-of-powers provision of the Electors Clause of Article Il,
Section 1 is an important structural check on government that safeguards individual liberty; (2) votingbymail presents
eal concerns for fraud and abuse that require statutory safeguards to protect against such fraud and abuse; and (3) the
abrogation of statutory safeguards against fraud in voting by mail by non-legislative actors violates the Electors Clause
and undermines public confidence in elections. For your reference, | havealso attached Texas's Motion for Leave to File
8il of Complaint and related documents.

With apologies for the short deadline, given thetime-sensitvity of this case, we are requesting joins by 1:00 p.m.
Central TOMORROW, 12/3. Weare planning to file tomorrow afternoon

Thanks lot,

John Sauer
“This email message, including the attachments, is from the Missouri Attorney General's Office. Iti for the soleuseof
the intended recipient(s) and may contain confidential and privileged information, including that covered by § 32.057,
RSMo. Any unauthorized review, use, disclosure or distribution is prohibited.Ifyou are not the intended recipient,please contact the sender by reply email anddestroyall copies of the original message. Thank you.
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Jeffrey DeSousa

From: Saver, John <John Souer@agomogov>
Sent: Wednesday, December 9, 2020 1:56 PM
Tor “Mithun Mansinghani; Murr, Eizabeth ‘Mesa Holyoak'

“nicholas bronni@arkansasag gov’ Vincent Wagner: ‘ed siffen@alaskagov; Smith,
Justin; Amit Agarwal; Kane, Bian; tom isher@atg.n gov’ juli payne@atg.n gov’
‘toby.crouse@ag ks gov: ‘Chad Meredith@ky gov’ ‘Andrew Pinson; jeffchanay; ‘St.John, Joseph KistJohnson@ago.ms.gov; ‘ABurion@mt gov: ‘MSchiichting@mtgov:
‘Lindsay5. See’, jonbennion@m.gov’ wstenehjem@ndgov;
“Benjamin flowers@ohioattormeygeneral gov; ‘ESmith@scaggov’ BCook@scag gov;
“steven blaf@state sd.us: ‘Sherri Wald@state sdus’ Sarah Campbell @3g in Gov;
“tomfsher@atg ingov; ‘Andree Blumstein@2g tn gov:

“matthew frederick@texasattorneygeneral gov: Kyle Havikins@oagtexas gov; Ric
Cantell; james kaste@vyo gov: im.Campbell@nebraska gov’ Thomas T. Lampman';
JessicaA. Lee; LindsayS. See’; Roysden, Beau’ ‘Bash, Zina’; masagsve@nd gov’
“Harley Kirkland: ‘Eddie Lacour ‘Hudson, Kian; Kuhn, Matt F (KYOAG); Michelle
Willams: kissynobile@ago.ms. gov’

Subject: RE: Texas v. Pennsylvania,et al. - Amicus Brief of Missouri at a. - Joins requested by
100 pm. Central Tomorrow, 12/9

Indiana has joined

From: Sauer, John
Sent: Wednesday, December 9, 2020 12:49 PM
Tos Mithun Mansinghani’<mithun,mansinghani@oag.okgov; Murti, Elizabeth <Murril@ag louisiana.govs; ‘Melissa
Holyoak' <melissaholyoak@agutahgov>; nicholas bronni@arkansasag. gov" <nicholas.bronni@arkansasag.govs; VincentWagner’ <vincent.wagner@arkansasag. gov»; ed siffen@alaska gov <ed.sniffen@alaska gov; Smith, Justin
justin smith@ago.m.gov>; ‘AmitAgarwal@myfloridalegalcom’ <Amit Agarwal@ms/foridalegal.coms; Kane, Brian<brian.kane@sg.idaho gov»; tom. fisher@atingov’<tom fisher@atg.ngov;ula payne@atg.in.gov’<julis.payne@atg.n gov>; toby.crouse @agks gov’ <toby.crouse@ag.ksgov; ‘ChadMeredith @ky. gov’
<ChadMeredith @ky.gov>; ‘Andrew Pinson’ <APinson@LAW.GA GOV; eff.chanay’ <jff.chanay@ag ks.govs; St. John,Joseph’ <Stiohni@aovisians.govs; "Krist ohnson@ago.ms gov’ <Kriti Johnson@ago.ms gov; ‘ABUOn@Mt. gov'
<ABurton@mtgov; ‘MSchiichting @m. gov’ <MSchlchting@mt gov; Lindsay S. See” <Lindsay.S.See@wvago govs;
“jonbennion@mt gov*<jonbennion@mtgov; ‘wstenehjem @nd.gov <wstenehjom@ndgov;

“Benjaminflowers@hioattorneygeneralgov<Benjaminflowers @ohioattorneygeneral govs; 'ESMith@scog.gov’
<ESmith@scaggov>; 'BCook@scaggov<BCook@scog gov; stevenblair@state sds’ <steven blair@state.sd.us>;

“Sherr Wald@state.sd.us' <Sherrl.Wald@state.s0.us>; Sarah Campbel@ag tn gov’ <Sarah.Campbell@ag.ngovs;
“tom fisher@atg.n.gov’ <tom.fisher@atg.in.gov>; ‘Andree. Blumstein@2.tngov’ <Andree.lumstein@2g.tngov;

‘matthew.rederick@texasattoreygeneral.gov’ <matthew.frederick@texasattomeygeneralgov;
“KyleHawkins@03gtexas.gov' <yle.Hawkins@ag.texas gov»; ic Cantrell <tcantrell@agutah.govs;
‘james kaste@wyo.gov’ <james.kaste@wyo.govs; im Campbell@nebraska gov’<lim.Campbell@nebraska.govs;
“Thomas . Lampman' <Thomas.T.Lampman@wvago.gova; essica A. Lee’ <lessica.A.Lee @wvago gov>; Lindsay 5. See’<lindsay.5 See@wago.gov>; ‘Roysden, Beau’ <Beau.Roysden@azaggov>; Bash, Zin’ <Zina.Bash@03g.texas govs;
‘masagsve@nd gov’ Harley Kirkland" <Hirkland@scag.gov>; ‘Eddie Lacour' <elacour@ago.state.alus; "Hudson, Kian'Kian Hudson@atg in.gov>; Kuhn, MattF (KYOAG)'<Matt Kuhn@ky.govs; ‘Michelle Willams’
<Michelle.Willams@ago.ms.gov; krssy.nobile@ago.ms gov’ <krissy.nobile@ago.ms.gov>
Subject: RE: Texasv. Pennsylvania, et a.- Amicus Brie of Missour, at a. - Joins requested by 1:00p.m. Central
Tomorrow, 12/9

! FL-AG-21-0220-4000333



Utah and Tennessee have joined as well

From: Sauer, John
Sent: Wednesday, December 9, 2020 12:46 PM
To: Mithun Mansinghani’<mithun. mansinghani @0ag ok gov; "Murti, Elizabeth’ <MurcilE@ag louisiana gov; ‘Melissa
Holyoak'<melissaholvoak@agutah.gov>; ‘nicholasbronni@arkansasaggov’ <nichalas bronni@arkansasag. gov; Vincent
Wagner’ <yincent wagner @arkansasag £01; 'ed.sniffen@alaska.gov’ <cd sniffen@alaska.gov>; Smith, Justin
justinsmith @ago.mo.gov>; ‘Amit Agarwal@myfloridalegal.com’ <Amit Agarwal @myfloridalegal com; "Kane, Brian
<brian kane@ag idaho gov; tom. fisher@atg.ngov*<tom. fisher @atg in g0v>; juliapayne@atg.ingov"
<iula payne @aiz in gov»; toby crouse@agks.gov’<loby.crouse @ap ks £0v>; Chad. Meredith@ky.gov'
<Chad Meredith @ky gov; ‘Andrew Pinson’ <APinson@LAW. GA GOV; Jeff.chanay’ <iff chanay@ag ks gov; St. John,
Joseph’ <Stlohn)@ag louisiana gov>; Krist Johnson@ago.msgov’ <Kristi Johnson @ago, ms gov; ‘ABurton@mt gov"
<ABurion@mt zou; ‘MSchiichting@mt gov’ <Mischichting@mt go>; Lindsay S. See <Lindsa . See@wago ov;
‘jonbennion@mtgov’ <onbennion@mt gov; wstenehjem@nd.gov’ <istenchiem@nd ov;

“Benjaminflowers@ohioattorneygeneralgov’<enjamin flowers @ohicattorneyzeneral £ov>; ‘ESmith@scaggov
<ESmith@scag gov>; 'BCook@sca80v' <BCook@scar gov; steven blair@state.sd.us' <stevenblair @state sd us>;

“Sherri Wald@state.5d.us'<SherriWald@state s0.us>; ‘Sarah.Campbell@agn gov’ <Sarah Campbell a8. tn £0v>;
“tom fisher @atg.in gov’ <tom. fisher @atg.in.gov>; ‘AndreeBlumstein@ag.tngov’<Andree Blumstein@ag.tn gov;
‘matthew.frederick@texasattorneygeneralgov’mathefrederick @lexasattorneyzeneral go>;
“Kyle Hawkins@oagtexasgov’<Kyle Havikins@oas. texas. 20>; Ric Cantrell <rcantrell@agutah £0v>;
‘james kaste@wyo.gov' <jameskaste@viyo, gov; im.Campbell@nebraska.gov’ <iim.Campbell @nebraska 20v>;
ThomasT. Lampman' <Thomas.T Lampman@ wag gov; JessicaA. Lee’ <lessica ALee@uwvago gov; LindsayS. See”
<Lindsay..See@wvago gov; Roysden, Beau’ <Beau.Roysden@azag ov; ‘Bash, Zina’ <Zina, Bash@oag texas £0v>;
‘masagsve@nd gov; ‘Harley Kirkland" <tiirkland @scas. gov; ‘die Lacour' <elacour@ago state al us>; Hudson, Kian"
<Kian Hudson@atg in gov»; Kuhn, Matt F (KYOAG) <Matt Kuhn@ky gou>; ‘Michelle Willams"
<MichelleWillams@agoms£01; 'rissy.nobile@ago.ms.gov' <krissy.nobile@ago.ms gov>
Subject: RE: Texas v. Pennsylvania, et al. Amicus Brief of Missouri, at a. - Joins requested by 1:00 pm. Central
Tomorrow, 12/3

Florida and North Dakota have joinedaswell

From: Sauer, John
Sent: Wednesday, December 9, 2020 12:33 PM
To: "Mithun Mansinghani <nithun.mansinghani@ag ogo; "Murrl, Elizabeth’ <MurrlIE@ag louisiana gov; Melissa
Holyoak' <melissaholyoak@agutah.gov>; nicholas. bronni@arkansasag.gov' <nicholas bronni@arkansasag gov; Vincent
Wagner’ <incent wagner @arkansasag fov>; ed.sniffen@alaskagov’<ed.sniffen@alaska.gov>; Smith, Justin
<justin smith@ago.mo,gov>; ‘Amit. Agarwal@myfloridalegal.com’ <Amit Agarwal @myloridalegal com; Kane, Brian’
<brian kane @ag idaho. 201; tom fisher@atg.in.gov' <tom.fisher@atgin ov; juliapayne @atg.in gov’
<iula payne@atsin gov>; toby.crouse @ag k.ov' <toby.crouse @ag ks fov>; ‘Chad.Meredith@ky. gov
<ChadMeredith @ky.gov>; Andrew Pinson’ <APinson@LAW.GA GOV»; feff.chanay’ eff chanay@ag ks gov; St. John,
Joseph’ <Stiohn)@a louisiana, gov; KristiJohnson@ago.msgov <Kriti Johnson @ago.ms go>; ‘ABurton@mt gov’
<ABurton@mt gov>; MSchlichting@mt gov’ <MiSchlichting@m ov»; Lindsay. See’ <Lindsay 5 See@wago £0v>;
“jonbennion@mtgov’ <ionbennion@mt gov; ‘wstenehjem@nd.gov’ <ustenchiem@nd £0v>;
“Benjamin.flowers@ohioattorneygeneral gov <Benjamin flowers@ohioattomeygeneral gov; 'ESmith@scaggov’
<ESmith@scag, gov»; BCo0k@ScaB gov’ <BCa0k@scag 01>; steven blair@state.sd.us'<steven blair@state .us>;

“SherriWald@state.sd.us'<SheiriWald@state.sd.us>; ‘Sarah.Campbell@ag tn gov’ <Sarah. Campbell@a. tn £0v>;
“tom fisher @atg.ingov’ <tom. fisher @atg. in £ov>; ‘Andree. Blumstein@ag.n gov’ <Andrce Blumstein@a tn gov;

‘matthew.frederick@texasattomeygeneralgov’ <matthew.frederick@texasattomeygenerel£0v>;
“Kyle.Hawkins@agtexas gov’ <Kyle. Hawkins@oag texas g0v>; ‘Ric Cantrell <tcantrel @agutah g0v>;
‘james kaste@wyo gov’ <jameskaste@wyo.£0v>; “im.Campbell@nebraska.gov’ <im. Campbell @nebraska £013;
“ThomasT. Lampman' <Thormas.T.LampmanGago £013; Jessica A. Lee’ jessica. Lee @wvago go>; Lindsay S. See"
<Lindsay. See@uvago gov>; Roysden, Beau’<BeauRoysden@azaggov»; Bash, Zina’ <Zina. Bash @oag. exas Ov;
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“masagsve@nd gov; Harley Kirkland"<tirkiand @scas gov; Eddie acour <elacour @azo state ol us» Hudson, Kian’<Kian Hudson atin gov; Kuhn, Matt F (KYOAGY <MittKun@ky cov; ‘Michelle Wiliams<bichelle Willams@ago. ms cov; kiss.nobile@3go.msgov’ <issy. noble @ago.ms ov
Subject: RE: Texas v. Pennsyaria, e al. Amicus Briefof Missouri, ata. ois requested by 1:00 p.m. Central
Tomorrow, 12/9

#.5.South Carolina jut ined too. Thanks, John

From: Sauer, John
Sent: Wednesday, December, 202012:32 PM
os Mithun Mansinghani <mithur, mansinghaniE0as ok gous; "Mure, Elizabeth’ uri @as louisiana gov; MelissaHolyoak'<melissaholyoak(@agutah go>; icholas bronni@arkansasag,gov<cholasbron @arkonsasag sows: VincentWagner <vincent wagner@ariansasag gov; ‘ed sniffen @alaska.gov' <ed nifen@alaska gov; Smith, Justin<iustin.smith@350 mo gov; AmitAgarwal @myfloicaiegal com’ <Amit Agarwal @myfloricalegal com; ane, Bran’<brian Kane @ag. dato. gov>; omfisher @atgin gov <tom fisher @atg in gov; ullpayne@atg.ingov<ila.payne@alg ingov; toby.crouse@agksgov" toby crouse @ag. ks sou; Chad Meredth@ky gov’<Chad.Meredith@ky gov; Andrew Pinson’ <APinson @LAW.GA.GOVS; jef.chanay’<ift.chanay@ag ks gov; St ohn,Joseph <tiohn@a lousiana 201; Kis Johnson @ago.ms gov <Krisi Johnson @ago ms fou; ‘ABUTON@M gov’<ABurton@mt gov; 'MSchichting@mgov’ <1Schichiing@mt. gov Lindsay S. See” eLingsay.S SeeGuago gous;
‘onbennion@mgov <jonbennionmt gous; ‘wstenehjem@ndgov’wstenchiem@ndsows;
“Benjamin flowers@ohioattoreygeneralgov<3enjamin flowers@ohioatiomeyzeneral gous: ESmith@scaggov’
<ESmith@scag.gov>; 'BCook@scaggov’ <BCook@scag.pov>; ‘steven blair@state.sd.us' <steven blair@state.sd.us>;

‘Sherri. Wald@state.sd.us' <sherri. Wald@state sd.us>; ‘Sarah.Campbell@ag.tn.gov' <Sarah.Campbell@ag.tn.gov>;‘tom fisher@atgn gov’ <om.fisher @atg.n gov; Aree Blumstein@ag.tgov’ <Andree Hunstein@ag in gous;“matthew.frederick@texasattorneygeneralgov <matthew rederick@texasattomeygeneral gov;“Kyle Hawkins@0ag texas gov’ ke Harkins oa texas ov; Ric Cantrell <cantrell@agutab g0i>;“james kaste@wyo.gov’<iames ste@uyo gov; lim Campbell@nebraskagov<i. Campbell ncbraska £013;“ThomasT. Lampman' <Thomas.T Lampman@vwago cov»; Jessica A. Lee’ essica Lee@wvazo gov; Lindsay 5. See”<Uingsays.See@unago gous; Roysden, Beau’ <Beay Roysdien @arag. gov; Bash, in’ <Zina. Bash@oas texas gov;‘masagsve@nd.gov; Harley Kirkland’ <HKiiand@scog gov; Eddie acour <clscour@ago.stte.alus»; Hudson, Kin’<Kian Hudson @aign £01; Kuhn, Matt F (CYORGY'<MattKuhn @ky.g0v>; Michelle Willams"<ichelle Wiliams@ago ms gov; Krissy nobile@agoms gov’ <irissy.nobile @ago ms jou
Subject: RE: Texasv. Pennsyania,et al. - Amicus Bie of Missouri, at a.- Joins requested by 1:00 p.m. Cental
Tomorrow, 12/9

Justa final reminder regarding this amicus bref, with the deadline o oi in haf hour. So far, nine States have joined,with several others expressing interest: issour, Alabama, Arkansas, Kansas, Louisiana, Mississippi, Montana,Nebraska, and West Virginia. Please et us know as soon as possible you would ike to join too! Thanks, ohn

From: Saver, ohn
Sent: Wednesday, December, 2020 11:21 AM
To: Mithun Mansinghani <mithun mansinghani@oss ok gov; ‘Muri, Elizabeth’ <turilE@ag louisiana gov; Melissa
Holyoak' <melissaholyoak@agutah.gov>; ‘nicholas. bronni@arkansasag.gov’ <nicholas.bronni@arkansasag. go>; ‘VincentWagner <vincent iagner@srkansasag gov; ed.snffen @alaska gov <ed snifen@alaska gov; Smith, Justin<istinSmith@2£0.m0.501>; AmitAgarwal @myfloridalegal com’ <Amit Agarual@myfiordaiezal com; Kane, Brian’<briankane @ag.daho.zov; om fisher @atg in Gov’ <tom fisher @atg in gov ula payne@alg.in gov<ule.payne@alg.in.gov>; tobycrouse@ag ks gov* toby crouse @ag ks gov; Chad Meredith@kygov’<Chad.Mesedih@ky £013; Andrew Pinson’ <APinson@AW.GA GOV; jechanay’ Sif. chanay@ag ks gov; St. ohn,Joseph <stiohni@as louisiana gov; KristiJohnson@agomsgov Krist ohnson ago ms gous; ‘ABUOn@M gov’<ABurton@m.zov>; Mschlchting@mtgov <Michichiing@mt gous; lindsay S.See* <LindsaySee@uvogo gov;‘onbennion@mtgov <ionbennion@mt gous; ‘wstenehjem@ndgov’wstenchiem@nd. gov;
“Benjamin flowers@ohioattorneygeneralgov<Benjamin lowers@ohioatiomeyzeneral gous; ESTth@scaggov’
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<ESmith@scas gov>; 'BCooK@scaggov’<BCok@scar tov; steven blair@state.sd.us' <stevenblair@state sd us>;
Sherri. Wald@state.sd.us'<Sherri Wald@state.sc.us>; ‘Sarah.Campbell@ag.tngov’<Sarah. Campbell @ag.tn gov;

‘tom. fisher @atg.in gov’ <tom.isher@atg in.¢ov>; ‘Andree Blumstein@ag.n. gov’ <Andree Blumstein@ag tn gov:
‘matthew.frederick@texasattomeygeneral gov’ <matthev. frederick@texasattomeygeneral gov;
“Kyle. Hawkins@0ag texas gov’<Kyle Hawkins @oas, texas gov>; ic Cantrell <ccantrell@agutah gov>;
‘james kaste@wyo gov’ <james.kaste@uyo go>; lim. Campbell @nebraska.gov’ <Jim. Campbell @nebraska g0v>;
“Thomas T. Lampman' <Thomas. .Lampman@vvago.gov>; lessica A. Lee’ <Jessica Alec@uvago.gov; Lindsay S. See’
<Lindsay.S.See@uago.gov>; "Roysden, Beau’ <Beau, Roysden@aza gov; ‘Bash, Zina' <ZinaBash@oag texas gov>;
masagsve@nd gov’ Harley Kirkland" <HKirkland@scag.sov>; Eddie Lacour’ <elacour@ago state. aL us>; "Hudson, Kian’
<Kian.Hudson@atein £ov>; Kuhn, Matt F (KYOAG)' <a. Kuhn@ky go>; Michelle Willams’
<Michelle Willams@ago.1ms gov; 'krisy.nobile@ago.ms.gov’ <krissy.nobile@ago ms.zov>
‘Subject: RE: Texas . Pennsylvania, et al. - Amicus Brief of Missouri, at al. - oins requested by 1:00 p.m. Central
Tomorrow, 12/9

Al

Attached please finda redline with minor changes to this brief o address issuesraised by several States. Thankyou to
Nebraska and West Virginia for proposing these changes. Arkansas, Louisiana, and Mississippi have joined, with many
others expressing interest. Our printerhas given a hard deadline of 1:00 pm, so please do let us know by then if you
would like to join!

Thanksa ot, John Sauer

From: Sauer, ohn
Sent: Wednesday, December 9, 2020 9:04 AM
“To: Mithun Mansinghani’ <nithun. mansinghani@ag ok gov; "Murti, Elizabeth’ <MurrilE @ag louisiana govs; "Melissa
Holyoak <melissaholyoak@agutah.gov>; nicholasbronni@arkansasag gov’<nicholas bronni@arkansasag.govs; VincentWagner’ vincent wagner @arkansasag.£0v>; ‘ed.sniffen@alaska.gov’ <ed.sniffen@alaska gov; Smith, Justin
<iustin smith @2g0.mo.£0v>; ‘AmitAgarwal @myfloridalegal.com’ <Amit Agarwal @myloridalegal coms; Kane, Brian’
<brian kane@a idaho.gov>; tom fisher@atg.in.gov’<tomfisher@ata in gov; ulapayne@atg.in.gov’
<iulz.payne@alg.n.g0v>; toby.crouse@ag.ks gov’<loby.crouse@a ks £0v>; ‘Chad Meredith @ky.gov'
<Chad Meredith @ky.gov>; ‘Andrew Pinson’ <APinson@UAW.GA.GOV>; jeff.chanay' eff chanay@ag ks. gov St. John,
Joseph’ <stiohn) @ag ouisiana.gov>; Krist.Johnson@ago.msgov’<Kristi Johnson @ago.ms £0v>; ‘ABuTton@mE gov’<ABurton@mt gov»; 'MSchichting@mtgov’<Mchiichting@mt gov; ‘LindsayS. See’ <Lindsav.. See @wvago gov;
“jonbennion@mtgov’ <jonbennion@mt gov»; wstenehjem@nd gov’ <wstenehiem @nd gov;
“Benjamin.flowers@ohioattorneygeneralgov’<Benjamin flowers@ohioatiorneygeneral gov; ESmith@scaggov*
<ESmith@scas gov; 'BCooK@scaggov’ <BC0k@scag. ov; steven blair@state.sd.us' steven, bair@state.sd.us>;‘Sherri Wald@state.sd.us' <Sherri Wald@state.sd.us»; SarahCampbell@agtngov’ <Sarah Campbell @ag in gov>;“tom fisher @atg.in.gov’ <tomfisher @atg.n.gov>; ‘Andree Blumstein@ag.tngov <Andree, Blumstein@ag.tn gous;
‘matthew.frederick@texasattorneygeneral.gov’<atheuw frederick @texasatiomeygeneralgov;
Kyle. Hawkins@ag texas. gov’ <Kyle. Hawkins @oag texas gov>; Ric Cantrell <ccantrell@agutah. go>;
‘jameskaste@wyo.gov’ <james kaste@uo.£0v>; Jim. Campbell @nebraska gov’ <jim Campbell@nebraska.govs;“Thomas T. Lampman' <Thomas.T.Lampman @uvago £0v>; lessca A. Lee’ <jessica ALee@wvago gov; Lindsay S. See”<LindsayS.Sec@vvago.g0v>; ‘Roysden, Beau’ <Beau Rovsden@azag, ¢ov>; Bash, Zina' <Zina. Bash @oag texas gov;
‘masagsve@nd.gov’; Harley Kirkland’<HKirkland@sces, gov»; ‘Eddie Lacour’ <clacour@ago state.al.us>; Hudson, Kian"
<Kian, Hudson@atg ingov; Kuhn, Matt F (KYOAG) <Malt Kuin@ky gov>; Michelle Willams’
<Michelle Willams@ago.ms.gov>; 'rissy.nobile@ago.ms gov’ <rissy.nobile @ag0.ms.zov>
Subject: RE: Texas v. Pennsylvania,etal. - Amicus Brief of Missouri, at a. - Joins requested by 1:00 p.m. Central
Tomorrow, 12/9

Al
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Thank you for considering this amicusbrief on such short notice. So far, Louisiana and Arkansas have joined, withseveralothers expressing interest. | have attached an updated draft that includes minor, non substantive edits, and
which adjusts the language of the concluding paragraphs i response to comments from an interested tate. TheSupreme Courtissued an order last night ordering the DefendantStates (Mi, PA, WS, GA)to file a response for the
Motion for Leave to file Bil of Complaint and request for interim injunctive relief by 3:00 pm tomorrow. Given this
highly accelerated briefing schedule,wewould lie o fil this brief as soonas possiblethisafternoon to give the Court
the most time possible to read it Accordingly, we would prefer not to extend the deadiine past 1:00 p.m. Central today,
50 please let us know by thenif you are interested. Thanksa lot!

Best, John Sauer

From: Sauer, John
Sent: Tuesday, December 8, 2020 6:11 PM
To: Mithun Mansinghani'<mithun.mansinghani@oag ok gov»; 'Murril, Elizabeth’ <ViurrilE@ag louisiana govs; Melissa
Holyoak' <melissaholyoak@agutah.gov>; nicholas. bronni@arkansasag, gov’ <nicholas bronni@arkansasag gov; Vincent
Wagner’ vincent wagner @arkansasag £01; 'ed.sniffen@alaska.gov' <ed.sniffen@alaska gov; Smith, Justin
<justinsmith @ago.mo.gov>; ‘Amit Agarwal@myfloridalegalcom’ <Amit Agarwal@my/loridalezal.com; Kane, Brian
<brian kane @ag idsho.£ov>; tomfisher@atg.ngov*<tom. fisher@atg in g0v>; ulapayne@atg.ingov’
<iuliapayne @atg in £0; toby.Crouse@ag Ks.gov' <loby. crouse @ar, ksov; Chad Meredith@ky.gov'
<Chad Meredith @ky.gov>; ‘Andrew Pinson’ <APinson@LAW.GA.GOV>; jeffchanay’ <jef.chanay@ag ks.¢ov>; st. John,
Joseph’ <Stiohn)@az louisiana gov; Krist Johnson@ago.ms. gov’ <Kiist Johnson @ago ms ov; 'ABurton@mt gov*
<ABurton@mt.gov>; ‘MSchiichting@mt. gov’ <Mischichiing@mt gov; Lindsay S. See Lindsay. See@uvago.ov>;
‘jonbennion@mtgov’ <onbennion@mt gov; wstenehjem@nd.gov’ <wstenchiem@nd gov;
“Benjamin.flowers@ohioattorneygeneral gov' <Benjamin floviers@ohioatioreyzeneral ous; 'ESMith@scag gov’
<ESmith@scag 20v; 'BCoOk@scag.g0v' <BCo0k@scap gov;stevenblair@state.sd.us' <steven.blair@state.56.us>;

“SherriWald@state.sd.us' <Sherrl Wald @state.5d.us>; ‘Sarah Campbell@agtn gov’<Sarah Campbell@ag.tn gov;
“tom.fisher@atg ingov’ <tom.fisher@atz.in.gov>; ‘AndreeBlumstein@agtngov’ <Andree. Blumstein@ag.tn gous;
‘matthew. frederick@texasattorneygeneralgov’<mathe. frederick @texasattomeyzeneral.£0v>;
“Kyle.Hawkins@0agtexasgov’<KyleHawkins@oagtexas £0v>; "Ric Cantrell <ccantrel@agutah.gov>;
“james kaste@uiyo.gov’ jameskaste @vuyo.gov>; lim.Campbell@nebraskagov’ lim Campbell @nebraska £ov>;
‘Thomas T. Lampman' <Thomas.T.Lampman@wago.gov>; Jessica A. Lee’ <lessica.ALee @uvago gous; Lindsay S. See”
<indsay..Sec@vuvago.gov>; ‘Roysden, Beau’ <Beau Roysden@a1ag gov; Bash, Zina <Zina.Bash@oa texas gov;
‘masagsve@nd.gov’; ‘Harley Kirkland" <tiirkland@sco gov»; ‘Eddie Lacour’ <elacour@ago.state.alus>; Hudson, Kian
ian.Hudson@atg.n.gov>; Kuhn, MattF (KYORGY <MaltKuhn®ky.gov>
Subject: Texas v. Pennsylvania, et al. - Amicus Biefof Missouri, at al. - Joins requested by 1:00 p.m. Central Tomorrow,
12/9

Al

Attached please find 2 draft multistate amicus brief in support of Texas's motion for leave to fil a bill of complaint in the
Us. Supreme Court challenging the administration of the recent Presidential election in Pennsylvania, Michigan,
Wisconsin, and Georgia. The brief argues that (1) the separation-of-powers provision of the Electors Clause of Article I,
Section 1is an important structural check on government that safeguards individual liberty; (2) voting by mail presents
eal concerns for fraud and abuse that requir statutory safeguardsto protect against such fraud and abuse; and (3) the
abrogation of statutory safeguards against fraud in voting by mail by non-egislative actors violates theElectors Clause
and undermines public confidence in elections. For your reference, | have also attached Texas's Motion for Leave to File
Bill of Complaint and related documents.

with apologies for the short deadiine, given the time-sensitivity of this case,we are requesting joins by 1:00 p.m.
Central TOMORROW, 12/9. We are planing to fle tomorrow afternoon.

Thanks alot,

¥ FLAG-21-0220-A-000337



John Saver
“This email message, including the attachments, is from the Missouri Attorney General's Office. Iti for the sole use of
the intended recipient(s) and may containconfidential and privileged information, including that covered by § 32.057,
RSMo. Any unauthorized review, use, disclosure or distribution is prohibited. If you are not the intended recipient,
please contact the sender by reply email and destroy all copies of the original message. Thank you.
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Jeffrey DeSousa

From: Saver John <John Sauer@agomogov>
Sent: ‘Wednesday, December 9, 2020 1:49 PM
To: ‘Mithun Mansinghani; Murtl, Elizabeth’ ‘Melissa Holyoak'

nicholas broni@arkansasaggov’ Vincent Wagner;‘edsniffen@alaska gov; Smith,
Justin; Amit Agarwal Kane, Brian tomfisher@atgingov; julia payne@atg.ingov
‘toby.crouse@agks gov; ChadMeredith@ky.gov: ‘Andrew Pinson’ jeffchanay’ St
John, Joseph’ Kistiohnson@ago.msgov; ABurton@mt gov; MSchichting@mt gov:
“Lindsay . See’ Jonbennion@mt gov: wtenehjem@nd gov’
“Benjamin lowers@ohicattomeygeneral gov; ESMith@scaggov; BCo0kBSCag IOV;
“Steven blai@state sc us: Sherri Wald@state sds; Sarah Campbell@agngov’,
“tom/fsher@atg ingov: Andree Blumstein®2gn gov;
“matthewfrederick@texasattorneygeneralgov; Kyle Havkins@oagtexas gov; Ric
Cantrell;james kaste@wyo gov: Yim. Campbell@nebraska,gov’ Thomas T. Lampman';
“JessicaA. Lee; LindsayS. See; Roysden, Beau’ ‘Bash, Zina; masagsve@nd gov’
Harley Kirkland: ‘Eddie Lacour’ Hudson Kian; Kuhn, Matt (KYOAG); Michelle
Wiliams: issynobile@agomsgov

Subject: RE: Texas . Pennsyivaria, et al. - Amicus Brief of Missouriat a. Joins requested by
100 pm. Cental Tomorrow, 12/9

Utah and Tennessee have joined as well

From: Sauer, Iohn
Sent: Wednesday, December9, 2020 12:46 PM
To: Mithun Mansinghani <mithun.mansinghani@0agok gov; "Murrl, Elizabeth’<MurrilE@aglouisiana. govs; Melissa
Holyoak' <melisaholyoak@agutah.govs; nicholas.bronni@arkansasa. gov’ <nicholas bronni@arkansasag.govs; Vincent
Wagner <vincent wagner@arkansasag, gov»; ed niffen@alaska gov’ <ed.sniffen@alaska gov; Smith, Justin
<justin.smith@ag0.mo.gov>;‘AmitAgarwal@miforidalegalcom’ <Amit Agarwal@myfloridalegal.com; Kane, Brian’
<brian kane@3g idaho gov»; tom fisher@atg in gov’<tom fisher@atg.n gov; Juls.payne@atg.ingov’
<jli.payne@atg.in.gov>; toby crouse@ag ks gov’ <toby.crouse@ag k.gov>; ‘Chad.Meredith@ky gov’
<Chad. Meredith @ky.gov>; ‘Andrew Pinson’ <APinson@LAW.GA GOV; jeff.chanay’ <jff.chanay@agks gov; St. John,Joseph <Stiohni@sglouisiana.gov>; Krist Johnson @ago.ms gov’ <KristJohnson@ago,msgovs;ABUON@MLgov"
<ABurton@mt.gov>; Mschiichting@mt gov’ <MSchlichting@mt gov»; LindsayS. See’ <Lindsay.SSee@wiago gov:
“jonbennion@mtgov’jonbennion@mtgov; ‘wstenehjem@ndgov’ <wistenchjem@nd gov;

“Benjamin flowers@hioattorneygeneral gov’ <Benjamin.flowers @ohioattorneygeneralgov>; ESmith@scag.gov'
<ESmith@scaggov>; 'BCo0k@scaggov’<BCook@scag gov; stevenblair@state sds’ <steven blair@state.0.us>;
‘SherriWald @stated.us'<SherriWald @state.0.us>; ‘Sarah Campbell@ag.tn gov’ <Sarah,Campbell© ngovs;
“tom.fisher@atg.in.gov’ <tomfisher@atg.in gov; ‘Andree Blumstein@ag,tn.gov' Andree. lumstein@agtngov;
‘matthew.frederick@texasattorneygeneralgov’ <matthew frederick@texasattorneygeneralgovs;
“KyleHawkins @03 texas.gov <KyleHawkins@oag.texas gov»; ‘ic Cantrell <rcantrell@agutah.govs;
‘jameskaste @wyo.gov’ <jamesKaste@wyo.gov>; im Campbell @nebraska gov’<lim.Campbell@nebraska.govs;
“Thomas T. Lampman' <Thomas.T.Lampman@wvago gov; lessica A. Lee' <lessica.A.Lee@wvago gov»; Lindsay 5. See’<LindsayS.See@uvago,gov>; Roysden, Beau <Beau Roysden@azag gov»; ‘Bash, Zina' <ina. Bash@agtexasgovo;
masagsve@ndgov’ Harley Kirkland’<HKirkand@scag.gov>; ‘Eddie Lacour’ <elscour@ago.state.alus>. Hudson, Kian'Kian Hudson @atg in.gov>; Kuhn, MattF (KYOAG)"<Matt Kuhn@ky.govs; ‘Michelle Willams’
Michelle Williams@sgo.msgov; krissy.nobile@ago.ms gov’ <krissy.nobile@ago.ms gov>.
Subject: RE: Texasv. Pennsylvania, et a.- Amicus Brief of Missouri, at a. - Joins requested by 1:00 p.m. Central
Tomorrow, 12/9
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Florida and North Dakota have joined aswell

From: Sauer, ohn
Sent: Wednesday, December 9, 202012:33 Pi
os Mithun Mansinghani’<mithun.mansinghani@oag.ok gov; "Muri Elizabeth url@ag louisiana govs; MelissaHolyoak'<melissaholyoak@agutahgov; nicholasbronni @arkansasag, gov’ <nicholas bronni@arkansasaggov; VincentWagner’ <uincent wagner@arkansasag £0v>; edsniffen@alaska gov’ <ed.snifen@alaska gov; Smith, Justin
<ustinsmith@gomo gov; ‘Amit Agarwal@myforidlegal com’ <Amit Agarual@myforidaiesal.com; Kane, Brian’
<brian ane@az.idaho gov; tom fisher@atgin gov’<tom. fisher@atg in gov; Juliapayne @alg.ingov:
<iuls.payne@atz.n gov; tobycrouse@agksgov <toby.crouse@ag ks £ov>; ‘Chad Meredith@ky. gov’<Chad Meredithky ov»; ‘Andrew Pinson’ <APinson@LAW. GA GOV; feff.chanay’ <i chanay@3g ks gov; St. ohn,
Joseph’<Stiohn)@ag louisiana £0v>; KristiJohnson@ago.ms, gov’ <rst Johnson @ago.ms gov; ‘ABUrON@MLGOV
<ABurion@mt gov; 'MSchiichting@mt.gov’<MiSchichting@mt gov; ‘Lindsay S. See’ lindsay S. See@uago gous;
“jonbennion@mt gov* <jonbenrion@m 2013; ‘wstenehjem@ndgov’ <istenchiem @nd gov;
“Benjaminflowers@hioattorneygeneral gov <Benjamin floiersohioatiorneyzeneral £0us; ESMIth@scaggov’<ESmith@scapov>; BCo0k@5cag gov’<BCo0kscag go>; steven.blir@state.sd.us' <steven.blair@state.sd.us>;
“Sherri. Wald@state.sd.us' <Sherri Wald@state s0.u5>; SarahCampbel@ag.tngov’ <Sarah Campbell @ag ingov>;

“tom.fisher@atg.in.gov*<tomfisher@atg. in.gov>; ‘Andree Blumstein@ag.tn.gov' Andree. Blumstein@ag nous;
‘matthew frederick@texasattorneygeneral gov’ <matthesw frederick@texssattorneyzener£0v>;
“Kyle.Hawkins(@0ag.texasgov’<Kyie Havkins @oag texas ov; Ric Cantrell <ccantrell@agutah. £0v>;
‘jameskaste @wyo.gov’ jameskaste @uiyo.zov>; im. Campbell@nebraskagov’<jim Campbell @nebraska.gov>;
‘Thomas T. Lampman' <Thomas.T Lampman@wvago gov; Jessica A. Lee’ <lessica A Lee @uvago gov; Lindsay S. See’<Lindsay.S Sec@uvago.gou>; Roysden, Beau’ <Beau Roysden@azar gov»; Bash, Zina’ Zina Bash Goa texas ovo,
‘masagsve@nd.gov’ Harley Kirkland’ <iiickiand@scas,gov; Eddie Lacour’ <elacour@ago state.aLus>; Hudson, Kian"<Kian Hudson @atzin £ov>; Kuhn, Matt F (KYOAGY <Matt Kuhn@ky. gov>; ‘Michelle Willams’
<Michelle Wiliams@az0.ms gov; krssy.nobile@ago.msgov’ <krisy.nobile@az0.ms.zov>
Subject: RE: Texas v. Pennsyivania, etal - Amicus Brief of Missouri at al.- Joins requested by 1:00 p.m. CentralTomorrow, 12/9

PS. South Carolina just joined to Thariks, John

From: Sauer, John
Sent: Wednesday, December 9, 2020 12:32 PM
“To: Mithun Mansinghani”<nithun.mansinghani@as. ok gov; "Murti, Elizabeth’ <MurrilE @ag louisianagov; MelissaHolyoak'<melissaholyoak@agutah gov; nicholas bronni@arkansasag gov’ <nicholas, bronni@arkansasag.gov; Vincent‘Wagner’ <uincent. wagner@arkansasag. £0v>; edsiffen@alaskagov"<ed.sniffen@alaska gov; Smith, Justin
<iustin smith @go,mo gov; ‘AmitAgarwal@miforidalegal com’ <Amit Agarua|@my/ioridalegal.coms; Kane, Brian"<brian kane@a idaho £0v>; om. isher@atg in gov’ <tom fisher@atg.n £0; ula payne @atg ingov’
<iuls.payne@atgn £0v>; toby.crouse@agks.gov <toby.crouse@ag ks £ov>; ‘Chad Meredith@ky. gov’<Chad Meredith@ky.gov>; ‘Andrew Pinson’ <APinson@LAW. GA GOV; eff.chanay <jef chanay(@ag ks gov»; St. John,
Joseph <Stiohn @ag Jovisiana. gov; Krist ohnson@ago.ms gov’ <Ksisti Johnson@ago ms gov; ABUMON@MLEov:<ABurton@mt.gov>; ‘MSchiichting@mt gov’ <Michichting@mt gov; ‘lindsay S. See<LindsayS.Seewag govs;
“jonbennion@mtgov’ <jonbennion@mi gov; wstenehjem@nd.gov’ <ustenchiem@nd gov;

“Benjamin flowers@hioattorneygeneralgov <Benjamin. flowers @ohioatiorneygeneral cov; ESMith@scag gov’<ESimith@scag.20v>; BCOOk@Scag gov’ <BC00k@secan.20v>; steven blair@state.sd.us' <steven blair@state. 50 us>;“SherrWald @state.sd.us'<Sherri Wald@state.s.us>; Sarah Campbell@ag tn gov’ <Sarah Campbell @agn gov;
“tom fisher@atg.n.gov’ <tom.fisher@at.in.20u; ‘AndreeBlumstein®2.tngov’ <Andree. Blumstein@ag tn govs;
‘matthew.frederick@texasattorneygeneralgov <mathev. frederick tesasatiorneygeneral cov;
“Kyle Hawkins @0ag.texas.gov' <Kyle Hawkins@oag texas gov»; Ric Cantrell <rcantrel[@agutah. gov;
‘jameskaste@uyo.gov’ <omes kaste@uyo.101>; Jim Campbell @nebraska gov’ <sim. Campbell @nebraska. gov;
“ThomasT.Lampman' <Thomas.T.Lampman@wvago gov; Jessica A. Lee' jessica A Lee @uwago gov; LindsayS. See”<Lindsay.S See@uvago.gov>; Roysden, Beau’ <Beau. Roysden@srap fov>; "Bash, ina <Zin Bash@0ag eas gous;
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masagsve@n gov’ Harley Kirkland’ <irkland@scag gov; Eddie Lacour’<elacour@ago state al us>; Hudson, Kian®<KianHudson@atg in £ov>; Kuhn, MattF(KYOAG)'<iattKuhn @ky.govs; ‘Michelle Willams'
<MichelleWilms@ago.ms gov; Krisy.nobile@agoms gov’<irissy nobile@ago. ms gov»
‘Subject: RE: Texas v. Pennsylvania, et al. - Amicus Brief of Missour,atal.-Joins requested by 1:00 p.m. Central
Tomorrow, 12/9

Justa final reminder regarding this amicusbref, withthe deadline t join n a half hour. So far, nine States have joined,
with several others expressing interest: Missouri, Alabama, Arkansas, Kansas, Louisiana, Mississippi, Montana,
Nebraska, and West Virginia. Please let us know as soon as possible if you would ike join too! Thanks, lohn

roms Saver, John
Sent: Wednesday, December, 2020 11:21 AM
Tot Mithun Mansinghani’<mithun,mansinghanios.ok gov; Muri, Elizabeth’ <u @ag louisiana gov; ‘Melissa
Holyoak'<melissaholyoak@agutsh gov; nicholasbromni@arkansasag,gov’ <nicholas bronni@arkansasag gous; Vincent
Wagner’ <vincent wagner@arkansasag ov;‘edsniffen@alaska gov’ <ed.snifen@alaska govs; Smith, Justin

justin smith@ago.mo gov; ‘Amit Agarwal@my/loridalegalcom <Amit Agarual@myforidaiezal coms; Kane, Brian
<brian kane@ag idaho gov»; tom fisher@atg.in.gov*<tom fisher@atg.n go>; Jula.payne@atg.ingov’
<li poyne@atg in 01>; toby.crouse@g ks.gov' <toby.crouse@agks.ov; ‘Chad. Meredith @ky gov"
<Chad Meredith@ky gov; "Andrew Pinson’ <APinson@LAW.GA.GO>; eff.chanay’<ief chanay@a ks gov; St John,
Joseph’ <Stiohn@at louisiana.£ov>; Krist lohnson@g0.ms gov’ <Krist Johnson@ago.ms gov; ABuMOn@MLgov*
<ABurton@mt gov; MSchichting@mt gov’ <Schiiching@m. gov; Lindsay S. See’ <indsay. See@unago gov;
“jonbennion@mtgov’ <jonbennion@mt 01>; ‘wstenehjem@nd.gov <istenchiom End gov;

“Benjaminflowers@ohioattorneygeneralgov <Benaminflowers@ohioaltorneyzeneral fovs: ESmith@scag gov’
<ESmith@scag, ov; 'BCook@sce gov’ <BCo0KMscap. ov; stevenblair@States0.us' <steven blir@state sus;
“SherriWald@statesd.us' Sherri Wald @state.s0.us; Sarah Campbell@ag tn gov’ <Sarah Campbell@ag tn gous;

“tom fsher@atg.n gov’ <tom.fisher@atg.in.2ov>; ‘Andree Blumstein@3 ngov <Anciree. Blumstein@ag n gous;
“matthew. frederick @texasattorneygeneralgov <mathevs frederick@texasatiorneygeneralov;

“Kyle Hawkins@0ag texas.gov’Kyle Hawkins@0ag texas £0v>; Ric Cantrel <scantrell@agutah gous;
‘jameskaste@uwyo.gov’<janes kaste@uyo gov; Jim.Campbell@nebraska gov’ <i. Campbell @nebraska gov;
“Thomas . Lampman' <Thomas.T.tampman@uvago.gov>; Jessica A. Lee’ <lessica.A Loe@vwvago gov; Lindsay . See"
<Lindsay.S Sec@wvozo gov; Roysden, Beau’ <Beau. Roysden@azag. gov; ‘Bash, ina <Zina Bash@oap texas gov:
masagsve@nd gov’ Harley Kirkland’<iiirkland@scap, gov; ‘Eddie Lacour’ <elacour@ago state al us»; Hudson, Kian’
<KianHudson@atg in £ov>; Kuhn, Matt F (KYOAG]'<iatt Kuhn @ky. gous; ‘Michelle Willams'
<MichelleWillams@ago ms gov; risy.nobile@agoms gov*<iissy. nobile@ago.ms gov
Subject: RE: Texasv. Pennsylvania, eta.- Amicus Brief of Missouri ata. oins requested by 1:00 p.m. Central
Tomorrow, 12/9
A

Attached please find a recline with minor changes to this brief to address sues raised by several States. Thank you to
Nebraska and West Virginia for proposing these changes. Arkansas, Louisians, and Mississippi have joined, with many
others expressing interest. Our printer has given hard deadline of 1:00 pm, so please do lt us knowby then if youwould ike to jin!

Thanks a lot, John Sauer

roms Saver, John
Sent: Wednesday, December 9, 2020 9:04 AM
Tos Mithun Mansinghani”<mithun, mansinghanios.okgov>; Muri, Elizabeth’<ul@aglouisiana gous; ‘Melissa
Holyoak' <melissaholyoak@agutah gov; nicholasbronni@arkansasa. gov’ <nicholas bronni@arkansasag.govs; Vincent
Wagner’ <yincent wagner@arkansasap £0v>; ed siffen@alaskagov’ <cd sniten@alaska gov; Smith, Justin

justinsmith@ago mo gov; ‘AmitAgarwal @my/floridaegal com’ <Amit Agaruial@myforidalezal com; Kane, Brian®
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<briankane@ag idaho gov; tomfisher@atg.ingov’ tom fisher@atz.n gov; lia payne @atg.ngov’<lula.payne@atg.n gov; toby crouse @agksgov <toby crouseap ks £0v>; ‘Chad Meredith @ky. gov’<Chad Meredith @ky 20v>; ‘Andrew Pinson’ <APinson@LAW.GA.GOVS; jeff.chanay’ <iff chanay as ks gov; St. ohn,Joseph’ <Stjohni@ag louisiana, gov»; KristJohnson@ago.ms.gov'<Kristi Johnson @ago,ms 01>; ‘ABUTON@MLgov*<ABurton@mt gov; 'MSchiichting@mi gov’ <MiSchichting@mt zou; 'indsay S. See <Lindsay § See @uvago gous;
“jonbennion@mtgov’ <jonbennion@mtgov; wstenehjem@nd.gov’ <wstenchiem@nd cov;

“Benjamin flowers@hioattorneygeneral gov’ <ieniamin flowers @ohiostiorneygeneral cous; ESmith@scaggov’<ESmith(@scaz. 2013; BCOOk3cag gov’ <BCook(@scan. go>; steven.blir@state.sd.us' <stevenblair@state. us»;“Sherr. Wald@state.sd.us'<Sherri \Wald@state..us>; Sarah.Campbel@ag.tngov’ <Sarah Campbell @ag in gov;
“tom fisher @atg.in.gov’<tom.fisher@atg.in.zov>; ‘Andree Blumstein@ag.tn.gov' Andree Blumstein@agtn govs;
“matthew frederick@texasattorneygeneralgov’ <matthetn frederick @texasattorneyzeneral cov;
"KyleHawkins@03g.texas gov’ <KyleHawkins@oag texas ov; Ric Cantrell <scantrell@agutah.go>;
‘james.kaste @vyo.gov’<jameskaste@uuyo.gov>; Jim.Campbell@nebraskagov’ <im Campbell @nebraska £ov>;
“Thomas T. Lampman' <Thomas.T Lampman @wvazo ov»; Jessica A. Lee' <essica.ALee @vivago gov; Lindsay S. See’<Lindsay. see@uvago gov; Roysden, Beau’ <BeauRoysden @azag gov; Bash, Zina! <Zina Bash @ost texas gov;
‘masagsve@ndgov; Harley Kirkland’ <iKirkland@scar gov»; Eddie Lacour’ <clacour@agostate.alus>; Hudson, Kian’Kian Hugson@atg in gov; Kuhn, Matt F (KYOAG)<Matt Kuhn@ky.£1>; ‘Michelle Willams'
<ichelle Willams @ago.ms gov; krssy.nobile@ago.ms gov’ <krisy.nobile@3g0.ms 20>
Subject: RE: Texas v. Pennsylvania, et al. - Amicus Brief of Missouri, at a. - Joins requested by 1:00 pm. CentralTomorrow, 12/9

Al

Thank youfor considering this amicus brief on such short notice. So far, Louisiana and Arkansas have joined, with
several others expressing interest. | have attached an updated draft that includes minor, non-substantive edits, andwhich adjusts the language of the concluding paragraphs in response to comments from an interested state. TheSupreme Court issued an order last night ordering the Defendant Sates (MI, PA, WS, GA) to file response for theMotion for Leave to Fle ill of Complaint and request for interim injunctive relief by 3:00 pm tomorrow. Given thisHighly accelerated briefing schedule, we would like to file this briefas soon as possible this afteroon to give the Courtthe most time possible to read it. Accordingly, we would prefer not to extend the deadline past 1:00 p.m. Central today,50 please let us knowby then if you are interested. Thanks a lot!

Best, John Saver

From: Sauer, John
Sent: Tuesday, December 8, 2020 6:11 PM
os "Mithun Mansinghani <inithun mansinghani@ag ok gov; ‘Murril, Elizabeth’ <MurrilE@ag louisiana gov; MelissaHolyoak' <melissaholyoak@agutah gov; ‘nicholas.bronni@arkansasag, gov’ <nicholasbronni@arkansasog. gov: VincentWagner’ <uincent wagner @arkansasag 01>; ‘ed snffen@alaskagov’ <cd.snffen alaska gov; Smith, Justin<lustinsmith@ago.mo.gov>;‘Amit. Agarwal@myforidalegal.com’ <Amit Azarusal@myfloridaiegal com; Kane, Brian’<brian kane(@ag idaho gov; 'tom.fisher@atg.in.gov’ <tom.isher@ate.in.z0v>; ulapayne@atgin gov’<iuls.payne@atz.n.gov>; tobycrouse@agksgov’ toby crouse@agks go>; ‘Chad.Meredith @ky. gov’<Chad. Meredith@k. gov; ‘Andrew Pinson’ <APinson@LAW.GA.GOV>; jeff.chanay’ eff chanay@agksgov; 5. John,Joseph<Stiohn)@aglouisiana gov; Krist JohNS0n@ago.ms,gov’ <KristiJohnson@ago.ms ov; ABurton@mL gov!<ABurton@mt gov; 'MSchiichting@m.gov’ <MiSchichting @mt zou; LindsayS. See’ <Lindsay.S See@wvago gov;“jonbennion@mtgov’ <jonbennion@mt gov; wstenchjem@nd.gov’ <wstenchiem@nd gov;
“Benjamin.flowers@ohioattorneygeneral gov’ <ienamin flosers@ohioatiorneygeneral govs; 'ESmith@seaggov’<ESmith@scag. 01>; BCOOk®SCIR gO’ <HCook@scar20v>; ‘Steven blsr@state.sd.us' <steven blair@state. sus;

“Sherr.Wald@state.sd.us'<Sherri.Wald@state.s.us>; SarahCampbell@ag.tngov’ <Sarah Campbell @ag tn gous;
“tomfisher@atg.in.gov’<tomfisher @atg in fov>; ‘Andree. Blumstein@ag.tn gov’ <Andree Blumstein@agn gous:

“matthew frederick @texasattorneygeneralgov’ <matthew.frederick@texasattorneygeneral gov;
“KyleHawkins @0ag.texasgov’<KyleHavwkins@oas texas ov; Ric Cantrell <scantrell@agutah go>;
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‘james kaste@wyo.gov' <james kaste@uyo gov; "lim Campbell @nebraska gov’ <im Campbell @nebraska gov;
“Thomas T. Lampman’ <Thomas.T ampinan@uvago gov>; Jessica A. Lee' <Jessica.A Lee@uvago gov; lindsay S. See’
<Lindsay.S See@wvago gov>; Roysden, Beau’ <Beau Rovsden@azag gov; ‘Bash, Zina’ <Zina. Bash@oagtexasgov;
‘masagsve@nd.gov'; Harley Kirkland’ <HKirkland@scag. go>; Eddie Lacour' <elacour @agostate alus>; ‘Hudson, Kian'
<Kian Hudsan@atg.in gov>; ‘Kuhn, Matt F (KYOAG)' <Matt Kuhn @ky.gov>
Subject: Texas v. Pennsylvania, et al. - Amicus Brief of Missouri, at al. - Joins requested by 1:00 p.m. Central Tomorrow,
2/5

Al

Attached please find a draft multistate amicus brief in support of Texas's motion for leave to filea bill ofcomplaint in the
US. Supreme Court challenging the administration of the recent Presidential election in Pennsylvania, Michigan,
Wisconsin, and Georgia. Thebriefarguesthat (1) the separation-of powers provisionof the Electors Clause of Article I,
Section 1 is an important structural check on government that safeguards individual liberty; (2)voting by mal presents.
real concerns for fraud and abuse that require statutory safeguardsto protect against such fraud andabuse; and (3) the
abrogation ofstatutorysafeguardsagainst fraud in voting by mail by nonlegislative actors violates the Electors Clause
and undermines public confidence in elections.For your reference, | havealsoattached Texas's Motion for Leave to File
Bill of Complaint and related documents.

With apologies for the short deadiine, given the time-sensitivity of this case, we are requesting joinsby 1:00 p.m.
Central TOMORROW, 12/9. We are planning to file tomorrow afternoon.

Thanks lot,

John Saver
“This email message, including the attachments,isfrom the Missouri Attorney General's Office. It i for the sole use of
the intended recipient(s) and may contain confidential and privileged information, including that covered by § 32.057,
RSMo. Any unauthorized review, use, disclosure or distribution is prohibited. fyou are not the intended recipient,
please contact the senderbyreply email and destroy a copiesofthe original message. Thank you.
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Jeffrey DeSousa

From: Sauer, John <John Sauer@ago mo gov>
Sent: Wednesday, December 3, 2020 1:33 PM
To: ‘Mithun Mansinghani; Murr, Elizabeth’ ‘Mesa Holyoak'

nicholas bron@arkansasaggov’ Vincent Wagner; ‘ed siffen@alaska gov; Smith,
Justin; Amit Agarwal; Kane, Brian’ tom fsher@atg.ingov’ julia payne@atgingov;
“toby.crouse@ag ks gov; ChadMerecith@ky.gov; ‘Andrew Pinson; Jef chanay’ St.
John, Joseph; isiJohnson@ago.ms.gov; ABurton@mt gov; ‘MSchiichting@mt gov;
“Lindsay . See’ jonbennion@mt gov; wstenehjem@nd gov;

“Benjamin flowers@hioattorneygeneral gov’ ESmith@sceq gov’; BCook@scag gov:
“steven.blir@state sds’ ‘Sherri Wald@state sd.us’ Sarah Campbell@3g in gov;
“tomiisher@atg ngov; ‘Andree Blumstein@2g tn gov;

“matthew frederick@texasattorneygeneral gov; Kyle Hawkins@osgtexas gov; Ric
Cantrel; james kaste@wyo.gov: “imCampbell@nebraska gov’ Thomas T. Lampman;
“JessicaA Lee; Lindsay. See; Roysden, Beau’ ‘Bash, Zina’; masagsve@nd gov’
“Harley Kirkland: ‘Eddie Lacour' ‘Hudson, Kian’ ‘Kuhn, MattF (KYOAG); Michelle
Willams: kissynobile@agoms gov"

Subject: RE: Texas v. Pennsylvaniaetal. - Amicus Briefof Missouri at a. - Joins requestedby
100 pm. Central Tomorrow, 12/9

5. SouthCarolina just joined too. Thanks, ohn

From: Saver, ohn
Sent: Wednesday, December 9, 2020 12:32 PM
To: Mithun Mansinghani’<mithun.mansinghani@oag.ok gov»; Murti, Elizabeth <MurrilE@ag louisiana govs; "Melissa
Holyoak' <melissaholyoak@agutah gov; nicholas.bronni@arkansasag, gov’ <nicholasbronni@arkansasag,gova; Vincent
Wagner vincent wagner @arkansasag.gov>; ‘ed sniffen@alaska gov’ <ed.sniffen@alaska.govs; Smith, Justin<justin smith@go.mo gov»; ‘AmitAgarwal@myfloridalegal com <AmitAgarwal @my/fioridalegal.coms; Kane, Brian’
<brian kane@agidaho gov; tom fisher@atg in gov <tom. fisher@atg.n gov; Jul.payne@atg.ingov’
<julapayne@atg.n gov>; "toby crouse @ag ksgov’ <toby.crouse@ag.ks gov; ‘Chad Meredith @ky.gov'
<Chad Meredith@ky.gov>; ‘Andrew Pinson’ <APinson@LAW.GA.GOVS eff.chanay'<jef.chanay @ag.ks.gov>; St. John,Joseph’ <stiohni@ag.ouisians.gov>; Krist Johnson@ago.ms.gov"<Krist Johnson @3goms.gov>; ‘ABUIMON@Mt gov"<ABurton@mtgov; Mschiichting@mtgov’ <Mchiichting@mt gov»; LindsayS. See’ <lindsay.SSee@wvago gov;
“jonbennion@mtgov’ <jonbennion@mt gov; ‘wstenehjem @nd.gov’ <wistenchjem@nd gov;
“Benjamin flowers@hioattorneygeneral gov’ <Benjamin flowers @ohioattorneygeneral gov>; ‘ESmith@scag.gov'
<ESmith@scag.govs; BCook@scag gov’ <BCOOKEscag.gov>; steven. blir @state.sd.us' <steven.blair@state..us>;“Sherr Wald@state.sd.us'<Sherri.Wald@state:sd.us>; Sarah Campbel@ag.tn gov’ <Sarah.Campbell@agngovs;
“tom. fisher@atg.n gov’ <tomfisher@atg.in.gov>; ‘Andree. Blumstein@2,1ngov’ <Andree.Blumstein@ag.tn gov>;

“matthew.rederick@texasattorneygeneral. gov <matthew.frederick@texasattomeygeneralgov>;
“KyleHawkins@0ag.texas gov’<KyleHawkins@agtexas.gov»; Ric Cantrell <rcantrell@agutah.gova;
‘jameskaste@wyo.gov’ <jameskaste@wyo.gov>; limCampbell @nebraska gov’ <lim.Campbell@nebraskagovs;
Thomas T. Lampman' <Thomas.T.Lampman@wvago.gov>; Jessica A. Lee! <lessica.A.Lee@wvago.gov>; Lindsay S. See’
<Lindsay.S See@wvago.gov>; Roysden, Beau’ <Beau.Roysden@azag.gov>; ‘Bash, Zina ZinaBash@03gexas govs;
“masagsve@ndgov; Harley Kirkland’ <HKirkand@scag,gov>; ‘Eddie Lacour’ <elacour@ago.state.al.us>; Hudson, Kian’
<Kian Hudson @atg.in.gov>; Kuhn, Matt  (KYOAG) <Matt Kuhn@kygov; ‘Michelle Willams"
<Michelle. Wiliams@ago.ms gov>; issy.nobile @ago.msgov’ <krissy.nobile@ago.ms.gov>
Subject: RE:Texasv. Pennsylvania, etal. - Amicus Briefof Missouri, ata. Joinsrequestedby 1:00 p.m. Central
Tomorrow, 12/9
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Justa final reminder regarding this amicus brief, with the deadline to join in a half hour. So far, ine States have joined,
with several others expressing interest: Missouri, Alabama, Arkansas, Kansas, Louisiana, Mississippi, Montana,
Nebraska, and West Virginia. Please let us knowas soonas possible if you would like to join too! Thanks, John

From: Sauer, ohn
Sent: Wednesday, December 9, 2020 11:21 AM
“To: Mithun Mansinghani'<mithun mansinghani@ag ok gov; "Murti, Elizabeth’ <MurcilE@ag louisiana gov; "Melissa
Holyoak! <melissaholyoak@azutah.gov>; nicholas.bronni@arkansasag,gov’ <nicholas bronni@arkansasag gov; Vincent
Wagner’ vincentwagner @arkansasag.£01>; ‘ed.sniffen@alaska.gov' <ed sniffen@alaska gov; Smith, Justin
<justin smith @ag0.mo.£0v>; ‘AmitAgarwal@myflridalegal.com’ <Amit Agarwal @myloridalegalcoms; Kane, Brian’
<brian.kane@ag idaho gov>; tomfisher@atgingov’<tom fisher@atg in go>; ulis.payne @atg.in.gov'
<ul. payne@atg.in £0v>; t0by.CrouSe@agks §0V' <loby crouse @ag ks.gov>; ‘Chad Meredith@ky.gov'
«Chad Meredith@ky.ov>; ‘Andrew Pinson’ <APinson@UAW GA GOV»; effchanay’ <jeff.chanay@ag.ks.gov>; St. John,
Joseph’ <Stiohni@ag louisiana ¢ov>; Krist Johnson@ago.msgov’ <kristi Johnson @3¢0.ms, £0v>; ‘ABUTtoN@MEgov’
<ABurton@mt gov; "Mchiichting@mtgov’<MSchiichiing@m go>; ‘LindsayS. See’ <Lindsay..See@uvago gov;
“jonbennion@mtgov’ <jonbennion@mt £013; wtenehjem@nd gov <stenehiem @ndgov;
“Benjamin flowers@ohioattorneygeneralgov’<tenjamin fowers@ohioatiorneygeneral gov; ‘ESmith@scaggov'
<ESmith@scag gov>; 'BCo0K@scaggov’<BCook@scag.ov>; steven blair@state.sd.us' <steven.blair@state.sd.us>;
Sherri. Wald@state.sd.us' <Sherri Wald@state.50.us>; ‘Sarah.Campbell@ag.tngov’<Sarah. Campbell @ag.tn.g0v>;
“tom.fisher@ste in.gov’ tom. isher@atg in.gov>; ‘Andree Blumstein@agtngov’Andree Blumstein@sg tno;

‘matthew.frederick@texasattorneygeneralgov <matthew.frederick@terasattorneygeneralov;
“Kyle Hawkins@oag.texas.gov’ Kyle.Hawkins @oag.texas gov; ‘Ric Cantrell <rcantrell@agutahgov>;
‘james kaste@wyo gov’ james kaste @uy0.¢0v>; im. Campbell @nebraska. gov’ <Jim. Campbell @nebraskgov>;
“Thomas T. Lampman' <Thomas.T.Lampman@uvago go>; esica A. Lee’ jessica ALee@wvago gov; Lindsay S. See’
<Lindsay.S.See@vvago.gov>; "Roysden, Beau’ <Beau Rovsden@azag gov>; Bash, Zina' <Zina, Bash @03g texas. £0v>;

‘masagsve@nd gov’; Harley Kirkland" <iKirkland@scag. gov; Eddie Lacour’ <elacour@ago state.alus>; ‘Hudson, Kian'
<Kian.Hudson@atg.in.g0v>; Kuhn, Matt F (KYOAG) <Malt Kuhn @kygov>; Michelle Willams’
<Michelle Williams@ago.ms.¢ov>; 'rissy.nobile@ago.ms gov’ <krissy.nobile@ag0.ms.ov>
Subject: RE: Texasv. Pennsylvania, et al. - Amicus Brie of Missouri, at a.-Joins requested by 1:00 pm. Central
Tomorrow, 12/9

Al

Attached please find a redline with minor changes to this brief to address issues raised by several States.Thankyou to
Nebraska and West Virgina for proposing these changes. Arkansas, Lousiana, and Mississipi have joined, with many
others expressing interest. Our printer has given a hard deadline of 1:00 pm, so please do let us know by thenifyou
would like to join!

Thanks a lot, John Sauer

From: Sauer, John
Sent: Wednesday, December 9, 2020 9:04 AM
“To: Mithun Mansinghani”<ithun.mansinghani@ag, ok gov; "Murril, Elizabeth’ <MurrIE@ag louisiana.govs; Melissa
Holyoak' <melissaholyoak@agutah.gov>; nicholas.bronni@arkansasag gov’ <nicholas bronni@arkansasag gov; Vincent
Wagner’ <uincent wagner@arkansasag.£0v>; ed siffen@alaska gov'<ed.sniffen @alaska gov; Smith, Justin
<lustin smith@ag0.mo.gov>; ‘Amit Agarwal@myfloridalegalcom’ <Amit Agarwal@myfloridalezal.com; Kane, Brian
<brian kane @ag.daho. ov; tom fisher@atg.in gov’ <tom. fisher@atg in gov>; juliapayne@atg.ingov'
<lulia.payne@atg. in£0v>; toby.Crouse@agks.gov’ <oby.crouse @ag ks gov; ‘Chad Meredith@ky.gov'
«Chad Meredith@ky.gov>; ‘Andrew Pinson’ <APinson@LAW GA.GOV>; effchanay’ <jeff.chanay@ag ks gov; 't. John,
Joseph’ <Stiohn)@ag louisiana gov>; Krist.Johnson@ago.msgov’ <Kristi Johnson @a£0,ms 20>; ‘ABurton@mt.gov*<ABurton@mt gov»; 'MSchiichting@mt.gov’<Mchiichting@mi gov; ‘Lindsay S. See’ <Lindsay.S See @uvago gous;
‘jonbennion@mtgov' <jonbennion @mt gov»; 'wstenehjem@nd gov’ <wstenchiem @nd gous;
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“Benjamin flowers@hioattorneygeneralgov <enjamin flowers @ohioatiorneygenerl ov; ESmith@scag gov’
<ESmith @scap.0v>; 'BCo0k@scag80V' <BC00k@scop gov; stevenblair@statesds’ <steven blir @state sd.us%;

“Sherr Wald@state.sd.us'<SherriWald@state.s.us>; Sarah Campbell@agtn gov <Sarah Campbell @32.11.£0
“tom fisher @atg.in gov’ <tomfisher @atg in gov>; ‘Andree.Blumstein@ag tn.gov’ Andree. Blumstein@ag ingovs;
“matthew. frederick@texasattorneygeneralgov <matthev.frederick @texasattorneygeners ov;
“KyleHawkins@00gtexas.gov <Kyle Hankins@oagtexas gov; Ric Cantrell <scantrell@agutah. £013;
‘jameskaste @wyo.gov' ames,taste@uvo. tov; im Campbell@nebraskagov’ <jim. Campbell@nebraska gov;
ThomasT. Lampman' <Thomas.T Lampman@wwago. gov»; essicaA. Lee! <lessica.ALee @wvago gov; Lindsay S. See’
Lindsay. Sec@uago gov; ‘Roysden, Beau’ <eau Roysden@azag £0v>; Bash, Zina’ <Zina 82sh 03g texas. ov;
“masagsve@nd.gov; Harley Kirkland’ <iirkand@scag gov; "Eddie acour' <elacour@ato state aL.us>; Hudson, Kian’
<Kian Hudson @atg in.gov>; Kuhn, MattF (KYOAG)'<Matt Kuhn@ky.gov>; ‘Michelle Willams"
<Michelle Willams@ago.ms go>; krssy.nobile@ago.msgov’<krisy.nobie@ago.ms. cov
Subject: RE: Texas v. Pennsylvania, et a.- Amicus Brief of Missour, atal. - Joins requested by 1:00 p.m. Cental
Tomorrow, 12/9

a

Thank you for considering this amicus brief on such short notice. So fr, Louisiana and Arkansas have joined, with
several others expressing interest. | have attached an updateddraft that includes minor, non.-substantive edits, and
which adjusts the language of the concluding paragraphs in response to comments from an interested state. The
Supreme Court issued an order lat night ordering the Defendant States (M1, PA, WS, GA) to fle a response for the
Motion for Leave to il 8ill of Complaint and request for interim injunctiverelief by 3:00 pm tomorrow. Given this
Highly accelerated briefing schedule, we would like to fil this brief as soon as possible this afternoon to give the Court
the most time possible to read it. Accordingly,wewould prefer not o extend the deadline past 1:00 pn. Central today,
50 please let us know by then if you are interested. Thanks fot!

Best, John Saver,

From: Sauer, ohn
Sent: Tuesday, December 8, 2020 6:11 PM
Tos Mithun Mansinghani’<nithun.mansinghani @oas ok gov; "Muri Elizabeth’ <3AurrilE@ag louisiana govs; "Melissa
Holyoak' <melisaholyoal@agutah.gov>; nicholasbronni@arkansasag gov’ <nicholasbron @arkansasag.gov; Vincent
Wagner’ <vincent wagner@arkansasas gov»; edsniffen@alaska gov’ <ed.sniffen@alaska, gov; Smith, Justin
<ustin.smith@ago.mo.gov>; ‘Amit.Agarwal@myforidalegalcom’ <Amit Agarwal @myfloridalegal com; Kane, Brian’
<briankane @ag. idaho gov; tom.fisher@algingov’ <tom.isher@atz.in £0v>; ulapayne @atg.ingov
<lula.payne@atz.n £013; toby crouse@ag ks.gov <toby.crouse@ag ks £ov>; ‘Chad Meredith@ky.gov'
«Chad. Merecith@ky go>; ‘Andrew Pinson’ <APinson@LAW.GA.GOVS; eff.chanay' <i chanay@ag ks.gov>; St. John,
Joseph’ <Stiohn@ag louisiana. gov; Krist Johnson @ago.ms gov’ <Kriti Johnson@azo.ms £0; ABUON@MLgov:
<ABurton@MLg0v>; ‘MSchichting@mt gov’ <MiSchichting@mt gov; Lindsay S. See <Lindsay See@uvago 01>;
“jonbennion@mt gov’ <jonbennion@mt gov; wstenehjem@nd.gov’ <ustenchiem@nd £ov>;

“Benjaminflowers@ohioattorneygeneralgov' <Benjamin flowers@ohioatiorneygeners) £ovs; ESMith@scaggov’
<ESmith@scag. gov»; 'BCoOk@SCag gov’ <BCook sca gov; steven.blair@state.sd.us' steven, blair@state sd.us>;

“Sherri Wald @state.sd.us'<Sher Wald@state sd us>; Sarah Campbell @ag tngov’ <SarahCampbell@38 1n.£0v>;
“tom.fisher@stg.in.gov <tom.isher@aig.in.201>; ‘Andree Blumstein@ag in gov’ <Ancree. Blumstein®2 n.£0v>;

‘matthew.frederick @texasattorneygeneralgov <matheuy rederick@texasatiomeygeneral ov;
“Kyle Hawkins @0ag.texas.gov' <yle Hawkins@0ag texas gov»; Ric Cantrell <scantel[@agutah gov;
‘james.kaste@wyo.gov <ames aste@wyo,gov>; im.Compbell@nebraskagov’<jim. Campbell @nebraska £0;
“Thomas T. Lampman'<Thomas.T.Lampman @uvago gov; esica A. Lee' <lessica.A.Lee@wvago gov; LindsayS. See”
<Lindsay. See@uvago gov>; Roysden, Beau’ <eau Roysden@aza. cov; Bash, Zina’ <ZinaBashG03 Lex25 £013;
masagsve@n gov’ Harley Kirkland’<iiirkiand@scag gov; Eddie Lacour’ <elzcour@ago state.aLus>; Hudson, Kian’
<n Hudson @atg.in.gov>; Kuhn, Matt F (KYOAGY <Matt Kuhn@ky gov>
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Subject: Texasv. Pennsylvania, et l. - Amicus Brief of Missouri,ata. ois requested by 1:00 p.m. Central Tomorrow,12/9

a

Attached please find a draft multistate amicus brief in suppor ofTexas's motion fo leave to filea bill of complaint in the
Us. Supreme Court challenging the administration of the recent Presidential election in Pennsylvania, Michigan,
Wisconsin, and Georgia. The brief argues that (1) the separation-of-powers provision of the Electors Clause of Article I,
Section 1is an important structural check on government that safeguards individual liberty; (2) voting by mail presents
real concerns for fraud an abuse that require statutory safeguards to protect against such fraud and abuse; and (3) the
abrogationof statutory safeguards against fraud in ving by malby non-egisative actorsviolatesthe Electors Clause
and undermines public confidence in elections. For your reference, | have also attached Texas's Motion for Leave to File
Bil of Complaint an related documents,

‘With apologies for the short deadline, given the time-sensitiityof thi case, we are requesting joins by 1:00 pum.
Central TOMORROW, 12/9. We are planning to file tomorrow afternoon.

Thanks a lot,

John Sauer
This email message, including the attachments, is from the Missouri Attorney Generals Offic. ts for the sole use of
the intended recipient(s) and may contain confidential and privileged information, including tht covered by § 32.057,
RSMo. Any unauthorized review, use, disclosure or distribution i prohibited. f you are not the intended recipient,please contact the sender by replyemail and destroy all copies ofthe original message. Thank you.
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Jeffrey DeSousa

From: Sauer, John <John Saver @ago.mogov>
Sent: Wednesday, December 9, 2020 1:32 PM
To: “Mithun Mansinghari; Murril, Elizabeth; ‘Melissa Holyoak'

nicholasbronni@arkansasaggov; Vincent Wagner’ ‘ed sniffen@alaska.gov: Smith,
Justin; Amit Agarwal; ‘Kane, Brian’ ‘tom fisher@atg ingov: julia payne@atgingov;
‘toby.crouse@agksgov; ‘ChadMeredith@ky.gov; ‘Andrew Pinson; jeffchanay’ ‘St.
John, Joseph; KristiJohnson@ago.msgov; ‘ABurion@mt.gov’ MSchlichting@mt gov;
“Lindsay S. See’ jonbennion@mt gov’ ‘wstenehjem@nd gov’
“Benjamin flowers@ohioatiomeygeneral gov’ ESmith@sceg gov; ‘BCook@scag gov;
“steven blair@state.sc us; ‘Sherri Wald@state sd us’‘SarahCampbell @ag.ingov:
‘tom/fisher@atgin gov; ‘Andree Bumstein@ag.ingov’

‘matthew frederick@texasattomeygeneral gov: KyleHawkins@oagtexas gov’ Ric
Cantrel; james kaste@wyo gov; Jim Campbell@nebraska gov; Thomas T. Lampman';
‘JessicaA. Lee; LindsayS. See’; Roysden, Beau’; Bash, Zina’; ‘masagsve@nd gov;
“Hatley Kirkland’; ‘Edie Lacour Hudson, Kian’ ‘Kuhn, MattF (KYOAG); Michelle
Willams: issynobile@ago.ms gov

Subject: RE: Texasv. Pennsylvania, et al. - Amicus Brief of Missouri, at al. - Joins requested by
100 pm. Central Tomorrow, 12/9

Justa final reminder regarding tis amicus brief, with the deadline to join ina half hour. So far, nine States have joined,
with several others expressing interest: Missouri, Alabama, Arkansas, Kansas, Louisiana, Mississippi, Montana,
Nebraska, and West Virginia. Please let us know as soon as possible f you would like o join too! Thanks, John

From: Sauer, John
Sent: Wednesday, December9, 2020 11:21 AM
“To: Mithun Mansinghani’ <mithun.mansinghani@03g okgov; ‘Murr, Elizabeth’ <MurrlE@ag louisians.govs; Melissa

Holyoak'<melissaholyoak@agutah.gov>; nicholas. bronni@arkansasag. gov’<nicholes bronni@arkansasag.govs; Vincent
Wagner’ vincentwagner@arkansasaggov>; ‘ed sniffen@alaska.gov’ <ed.sniffen@alaska govs; Smith, Justin
<justin.smith@3go.mo.gov>; ‘AmitAgarwal @myfloridalegal.com’ <AmitAgarwal@myfloridalegal.com; Kane, Brian’
<brian.kane@ag idaho.gov>; ‘tom fisher@atg.in. gov’<tom fisher@atg.in gov>; ula. payne@atg.in.gov'
julia,payne @atg.n.gov>; toby.crouse@ag ks.gov’ <toby.crouse @3g.ks gov; ‘Chad. Meredith@ky gov’
<Chad Meredith@kygov>; ‘Andrew Pinson’ <APinson@LAW.GA.GOV>; jeff.chanay' jeffchanay@ag ks.govs; st. John,
Joseph’ <Stiohni@sg.ouisianagov>; KristJohnson@ago.msgov’<Kristi Johnson @ago.ms.gova; ‘ABUrton@mt gov'<ABurton@mt gov>; MSchlichting@mtgov’<MiSchlichting@mt.gov>; Lindsay S. See’ <Lindsay.5See@wvago.gov>;
“jonbennion@mt gov’ <jonbennion@mt gov>; wtenehjem@nd. gov’ cwstenehjem@nd.govs;
“Benjamin flowers@ohioatiorneygeneralgov’<Benjamin flowers@hioattorneygeneralgovs; ‘Smith@scag gov’
<ESmith@scag,gov»; 'BCook@scag gov’ <BCOOK@scag.gov>; steven blair@state.sd.us' steven.blair@state d.us>;“Sherri Wald@state.sd.us' <Sherr.Wald@state sd.us>;‘Sarah Campbell@ag.tn.gov’ <Sarah.Campbell@agtn.gov>;
“tom.fisher@atg.in.gov’ <tom fisher@atg.in.gov>; ‘Andree Blumstein@ag tn.gov' <Andree.Blumstein@ag in.gov>;
matthew. frederick@texasattorneygeneralgov'matthew.frederick@texasattorneygeneral.govs;
“Kyle. Hawkins@0agtexasgov’<Kyle Hawkins@oagtexas.gov>; Ric Cantrell <rcantrell@agutah.govs;
‘james kaste@wyo.gov' <james kaste@wyo.gov>; Jim. Campbell @nebraska gov’ <lim.Campbell@nebraska.gov;
Thomas T. Lampman' <Thomas.T.Lampman@wvago.gov>; lessica A. Lee’ <lessica.A Lee@wvago.govs; Lindsay5. See”<lindsay.S.See@wvago.gov>; ‘Roysden, Beau’<BeauRoysden@azag gov>; Bash, Zina' <Zina. Bash @03g.texas.gov>;
‘masagsve@ndgov’; Harley Kirkland’ <HKirkland@scag gov»; Eddie Lacour'<elacour@ago.state.al.us>; "Hudson, Kian
<Kian.Hudson@atg.ngov»; Kuhn, Matt F (KYOAGY <MattKuhn@ky.gov>; Michele Willams’
<MichelleWilliams@3go.ms.govs; krissy nobile@ago.msgov’ <krissy.nobile@go.ms.gov>
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Subject: RE: Texasv. Pennsylvania, et a. - Amicus Brief of Missouri, at a. - Joins requestedby 1:00p.m.Central
Tomorrow, 12/9

A

Attached please ind a redline with minorchanges to this brief to address issues raised by several States. Thank you to
Nebraska and West Virginia forproposing these changes. Arkansas, Louisiana, and Mississippi have joined, with many
others expressing interest. Our printer has given a hard deadline of 1:00 pm, 50 please do let us know by then if you
would like to join!

Thanks a lot, John Sauer

From: Saver, John
Sent; Wednesday, December 3, 2020 9:04 AM
oi Mithun Mansinghani' <mithun. mansinghani@oag.ok gov; Murr, Elizabeth’ <MurrilE@ag louisiana gov; "Melissa
Holyoak'<melissaholyoak@agutah zo; nicholas bronni@arkansasag, gov’ <nicholas bronni@arkansasaggov; Vincent
Wagner’ cuincent wagner@arkansasag £ov>; ed siffen@alaska.gov'<ed.sniffen@alaska £ov>; Smith, Justin
<justin.smith@ago.mo.ov>; ‘Amit Agarwal@myfloridalegal.com’ <Amit Agarwal @myoridalegal comb; Kane, Brian’
<brian kane@ag.dato gov; tomfsher@atg.ngov’ <tom.fisher@stg.in gov; julia. payne@atg.ingov’
<lulia.payne@atg in 20>; t0by.CrouSe@agks.gov’ toby.crouse @ag ks.gov>; ‘Chad Meredith@ky.gov'
Chad. Meredith@ky gov; “Andrew Pinson’ <APinson@LAW.GA.GOVS; eff.chanay' <ieffchanay@ag.ks.£0v5; St. John,
Joseph’ <Stiohn)@sg louisiana gov; Kristlohnson@ago.msgov’ <Kristi Johnson @ago,ms £0v>; ‘ABurton@mt.gov*
<ABurton@mt gov; MSchichting@mtgov’ <Michichting@mt.zov>; Lindsay S. See’ Lindsay See@uvago ous;
‘jonbennion@t gov’ <jonbennion@mi gov; wstenehjem@nd.gov’ <uistenchiem@nd £ov>;

“Benjamin flowers@ohioattorneygeneral gov'<beniamin flowers @hioatiorneygeneral £0v>; ESMth@5caggov!
<ESmith@scag 201;'BCOOK@SCaggv <BC0K@scag. ov; stevenbla @state seus’ steven blair@state 50.055;
Sherri Wald @state.5d.us'<Sher Wald @statesd.u5>; ‘Sarah.Campbell@ag tn gov" <Sareh Campbell @38.1n.£01%;

“tom.fisher@atg in.gov’<tom.isher@atg in gov»; ‘Andree Blumstein@3g.An.gov’ <Andree. Slumstein@ag.n.£ov;
‘matthew. frederick@texasattorneygeneralgov <matthew. irederick@texasattorneygencral oi;
“Kyle Hawkins @0ag.texas.gov' Kyle Hawkins@0ag texas gov»; Ric Cantrell <rcantrell@agutah £013;
‘james kaste@wyo gov’ <james.kaste @wyo £0v>; imCampbell @nebraske.gov’ <Jim.Campbell @nebraska.gov>;
“Thomas T. Lampman' <Thomas.T.Lampman wag gov; lessca A. Lee’ <essica Ale@uvago.gov>; Lindsay S. See”
<Lindsay.S.See@vivago.gov>; ‘Roysden, Beau’ <Beau Roysden@aza gov>; Bash, Zina' <Zina.Bash @0a texas gov;
‘masagsve@ndgov’; Harley Kirkland’ <iKiskland@scag, gov»; Eddie Lacour’ <elacour@ago state.alus>; ‘Hudson, Kian’
«ian Hudson @atg in.gov>; Kuhn, Matt F (KYOAG)'<Mat. Kuhn@ky.gov>; ‘Michelle Willams"
<Michelle Wiliams@ago ms gov; krssy.nobile@ago.ms gov’ <krisy.nobile@az0.ms. 20>
Subject: RE: Texas v. Pennsylvania, et a.- Amicus Brief of Missouri, ata. -Joins requested by 1:00 pm. Central
Tomorrow, 12/9

a

“Thank you for considering this amicus bief on such short notice. So far, Louisiana and Arkansas have joined, with
several others expressing interest. | have attached an updated draft that includes minor, non-substantive edits, and
which adjusts the language of the concluding paragraphsi response to comments from an interested state. The
Supreme Court issued an order last night ordering the Defendant States (MI, PA, WS, GA) to file a response for the
Motion for Leave to Fil Bil of Complaint and request for interim injunctive relif by 3:00 pm tomorrow. Given this
highly accelerated briefing schedule, we would ike to file thisbrief as soon as possible this afternoon to give the Court
the most time possible to read it. Accordingly, we would prefer not to extend the deadline past 1:00 p.m. Central today,
50 please letus know by then if you are interested. Thanksa lot!

Best, John Saver
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From: Saver, John
Sent: Tuesday, December 8, 2020 6:11 PM
To: Mithun Mansinghani’ <mithun.mansinghani@oag, ok gov; ‘Murr, Elizabeth’ <Murrills @ag louisiana govs; ‘Melissa
Holyoak' <melissaholyoak@agutah.£ov>; ‘nicholas.bronni@arkansasaggov’ <nicholas.bronni@arkansasag. gov; Vincent
Wagner' vincent wagner @arkansasag gov»; ‘ed sniffen@alaska.gov’ <ed.sniffen@alaska gov; Smith, Justin
<justin.smith@ago mo gov>; ‘AmitAgarwal@myfloridalegal.com’ <AmitAgarwal @myfloridalezal com; Kane, Brian’
<brian kane @2idaho.£0v>; tom fisher@atg.ingov’ <tom fisher @atg.in o>; uliapayne @atg.ingov’
<ul. payne@atg.in.gov>; '0by.crouse@agksgov’tobycrouse@ag ks. gov>; ‘Chad. Meredith@ky.gov'
<Chad Meredith@ky gov>; ‘Andrew Pinson’ <APinson@LAW.GA.GOV>; Yeff.chanay’ <ieff.chanay@as ks.zov>; St. John,
Joseph’ <Stiohn)@ag louisiana.ov>; KristiJohnson@ago.ms.gov' <Krist Johnson@ago. ms gov>; 'ABurton@m. gov’
<ABurton@mt gov»; ‘MSchlichting@mtgov’ <iSchlichting@mt.gov; ‘Lindsay S. See’ <Lindsay.S. See @uvago.20v>;
‘jonbennion@mtgov’<jonbennion@mt.gov>; ‘wstenehjem@nd.gov’ <wstenchiem@nd gous;
“Benjamin flowers@ohioattoreygeneralgov’ <Benjamin.flowers@ohioatiorneyzeneral gov; 'ESmith@scaggov’
<ESmith@scag gov»; 'BCook@scag.gov’ <BCook@scag.zow>; steven.blair@state.sd.us' <steven blair@state.sd.us>;

“Sherri.Wald@state.sd.us' <Sherri.Wald@state. sd. us>; ‘Sarah.Campbell@ag.tn.gov’ <Sarah Campbell@ag.tn.gov>;
‘tom.fisher@atg.ingov’ <tom. fisher @alz.in.£0v>; ‘AndreeBlumstein@ag.tngov’ <Andree, Blumstein@agin gov;
‘matthew.frederick@texasattorneygeneralgov’<matthew frederick@texasattorneygeneral 2ov>;
“Kyle:Hawkins@0ag.texas gov’<Kyle. Hawkins @0ag. texas gov>; Ric Cantrell <ccantrell @agutah. gous;
‘james kaste@wyo gov’ <james kaste @uiyo.¢v>; Jim.Campbell@nebraskagov’<jim.Campbell@nebraska gov;
“Thomas T. Lampman' <Thomas T.Lampman @wvago £0v>; 'essicaA. Lee <Jessics. AL ce @wvago.gov>; Lindsay S. See"
<Lindsay.S See@uvago.gov>; Roysden, Beau’ <Beau Roysden@azae gov; ‘Bash, Zina’ <Zina,Bash@oag, texas gov;
‘masagsve@nd.gov’; ‘Harley Kirkland’<HKirkland@scag gov»; ‘EddieLacour' <elacour@ago state.alus>; "Hudson, Kian'
<KianHudson@atg. in gov>; ‘Kuhn, MattF (KYOAG)' <Matt Kuhn ky gov>
Subject: Texas v. Pennsylvania, etal. - AmicusBriefof Missouri, at al. Join requested by 1:00 p.m. Central Tomorrow,
12/9

Al

Attached please find a draft multistate amicusbrief in support of Texas's motion for leave to file abill of complaint in the
USS. Supreme Court challenging the administrationof the recent Presidential election in Pennsylvania, Michigan,

Wisconsin, and Georgia. The brief argues that (1) the separation-of-powers provision of the Electors ClauseofArticle I}
Section 1is an important structural check on government that safeguards individual liberty; (2) voting by ma presents.
real concerns for fraud and abuse that require statutory safeguards to protect against such fraud and abuse; and (3) the
abrogation of statutory safeguards against fraud in voting by mail by non legislative actors violates the Electors Clause
‘and undermines public confidence in elections. For your reference, | havealso attached Texas's Motion for Leave to File
8ill of Complaint and related documents.

With apologies for the short deadline, given the time-sensitvity ofthiscase, we are requesting joinsby 1:00 p.m.
Central TOMORROW, 12/9. Weare planning to file tomorrow afternoon.

Thanks lot,

John Saver
“This email message, including the attachments, is from the Missouri Attorney General's Office. Iti for the sole use of
the intended recipient(s) and may contain confidential and privileged information, including that covered by § 32.057,
RSMo. Any unauthorized review, use, disclosure ordistribution is prohibited. f you are not the intended recipient,
please contact the sender by reply email and destroy all copies of the original message. Thank you.
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JeffreyDeSousa

From: Saver, John <John Sauer@agomogov>
Sent: Wednesday, December 3, 2020 12:21 PM
Tor “Mithun Mansinghani Muri, Eizabeth; Melissa Holyoak'

“nicholas bronni@arkansasaqgov’ Vincent Wagner:‘edsiffen@alaska gov; Smith,
Justi Amit Agarwal Kane, Brian tomfisher@atgingov; juliapayne@atgin gov’
“toby.crouse@ag ks gov’; Chad Meredth@ky.gov: ‘Andrew Pinson’ jeffchanay’ ‘St
John, Joseph ist Johnson@ago.ms.gov; ‘ABurlon@mt gov; ‘MSchiichting@mt gov’
“Lindsay . See’ jonbennion@mtgov’ ‘wstenehjem@ndgov’
‘Benjamin flowers@ohioattomeygeneral.gov’ ESmith@scag.gov'; BCook@scag.gov'
“seven blir@statescus’ SherrWald@statesus ‘Sarah Campbell @ag ngov’
‘tom fisher@atgin gov; ‘Andree Blumstein@ag tngov:
‘matthewrederck@texasattoreygeneral gov KyleHawkins@oag texas gov: Ric
Cantrell’; jameskaste@wyo.gov’ ‘Jim.Campbell@nebraska.gov; ‘Thomas T. Lampman’;
‘Jessica A. Lee’; ‘Lindsay S. See’; 'Roysden, Beau’; ‘Bash, Zina’; ‘masagsve@nd.gov;
“Harley Kirkland: ‘Edie Lacour: "Hudson, Kian; Kun, MattF(KYOAGY: ‘Michelle
Williams’; ‘krissy.nobile@ago.ms.gov*

Subject: RE: Texas v. Pennsyania, et al. Amicus if of Missouri ata. Joins requested by
1:00 p.m. Central Tomorrow, 12/9

Attachments: 2020-12-09 - Texas v. Pennsylvania - Amicus Bie of Missouri et al. - Circulation
Redline docx

Al

Attached please inda redline with minor changes o this bref o address ssues raised by several States. Thank you to
Nebraska and West Virginia forproposing these changes. Arkansas, Louisiana, and Mississippi have joined, with many
others expressing interest. Our printer has given a hard deadline of 1:00 pm, 50please do let us know by then f you
would ike to join!

Thanks aot, John Sauer

From: Saver, ohn
Sent: Wednesday, December 9, 2020 9:04 AM
To: Mithun Mansinghani’<mithun,mansinghani@oaf.ok gov>; ‘Muri, Elizabeth’ <MurrilE@ag louisiana. gov>; ‘Melissa
Holyoak' <melissaholyoak@agutah.gov>; ‘nicholas.bronni@arkansasag.gov' <nicholas.bronni@arkansasag.gov>; 'Vincent
Wagner’ vincent wagner@arkansasa. gov»; ‘edsniflen@alaska gov’ <ed.snifen@alaska gov; Smith, Justin
justinsmith@ago.m.gov>; ‘AmitAgarwal@my/ioridalegal com’ <AmitAgarwal@myfloridalegal.com; Kane, Brian’
<briankane@s;idahogov>; tom. fisher @atg.in gov’ <tom. fisher@atg in gov; ula.payne@atgingov’
juliapayne@atg in gov>; toby. crouse @ag ksgov’ <toby.crouse@agks.gov>; Chad. Meredith@ky gov’
<ChadMeredith@kygovs; ‘Andrew Pinson’ <APinson@LAW.GA GOV; eff.chanay’<jeff chanay@ag ks.g0v>; St. John,
Joseph’ <Stiohni@aglouisiana gov»; Kristi. Johnson@ago.msgov<Krist Johnson @go.ms.gov>; ‘ABurton@mgov'
<ABurton@mt.gov>; ‘MSchlichting@mt.gov' <MSchlichting@mt.gov>; ‘Lindsay S. See’ <Lindsay.S.See@wvago.gov>;
“jonbennion@mtgov’<jonbennion@mtgov; wstenehjem@nd.gov’ <wstenehjem@ndgov>;

“Benjaminflowers@ohicattorneygeneral gov <Benjaminflowers@ohioattorneygeneralgov>; ‘ESmith@scag, gov"
<ESmith@scag.gov>; 'BCook@scag.gov' <BCook@scag.gov>; ‘steven.blair@state.sd.us' <steven.blair@state.sd.us>;“Sherri Wald @state.sd.us' SherriWald@state.sd.us>; ‘Sarah.Campbell@.ngov’<arah.Campbel@agtn gov>;

“tom fsher@atgin gov’ <tom.fisher @atg.in.gov>; ‘Andree Blumstein@an gov <Andree Blumstein@ag tn gov>;
‘matthew. frederick @texasattorneygeneralgov <mattheu frederick@texasattorneygeneral gov>;
“Kyle Howkins@o3.texasgov’<Kyle Hawkins@agtexas.gov>; Ric Cantrell <rcantrell@agutahgov»;

'
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‘james kaste@wyo.gov' <james kaste@wyo.gov>; Jim.Campbell@nebraska gov’ <lim.Campbell@nebraska.gov>;
“Thomas T. Lampman' <Thomas.T.Lampman@wvago.gov>; Jessica A. Lee' <essica.A.Lee@wvago.govs; LindsayS. See"
<LindsayS.See@wvago.gov>; ‘Roysden, Beau’ <Beau Roysden@azag gov; Bash, Zina' <Zina.Bash@oai.texas.gov>;
‘masagsve@ndgov’; ‘Harley Kirkland’ <HKirkland@scag.gov»; Eddie Lacour’ <elacour@ago.state.al.us>; Hudson, Kian'
<Kian.Hudson@atg.n.gov>; Kuhn, Matt F (KYOAG) <MattKuhn@ky.gov>; Michelle Williams’
<Michelle Williams@2go.ms gov; 'rissy.nobile@ago.msgov’ <krissy.nobile@ago.ms.gov>
Subject:RE:Texas v. Pennsylvania etal. - Amicus Brief of Missouri, at a. - Joins requested by 1:00 p.m. Central
Tomorrow, 12/9

A

Thank you for considering this amicus brief on such short notice. So far, Louisiana and Arkansas have joined, with
several others expressing interest. | have attached an updated draft that includes minor, non substantive edits, and
which adjusts the languageof the concluding paragraphs in response to comments rom an interested state. The
Supreme Court issued an order lastnight ordering the Defendant States (Mi, PA, WS, GA) to file a response for the
Motion for Leave to File ill of Complaint an request for interim injunctive relict by 3:00 pm tomorow. Given this
highly accelerated briefing schedule, we would like to fil this brief as soon as possible this afternoon to give the Court
the most time possible to read t. Accordingly, we would prefer not to extend the deadline past 1:00 p.m. Central today,
50 please et us know by then if you are interested. Thanksa lot!

Best, John Sauer

From: Sauer, ohn
Sent: Tuesday, December 8, 2020 6:11 PM
To: Mithun Mansinghani'<mithun mansinghani@ag.ok gov»; "Murti, Elizabeth’ <MurcilE @ag louisiana gov; "Melissa
Holyoak' <melissaholyoak@agutah.gov>; nicholasbronni@arkansasaggov’ <nicholas bronni@arkansasag gov; Vincent
Wagner’ <incent wagner @arkansasag.£0v>; ‘ed siffen@alaskagov’ <ed sniffen@alaska. gov; Smith, Justin
<justin smith @ag0.mo.gov>; ‘AmitAgarwal@myfloridalegal. com’<AmitAgarvial @myfloridalegalcom; Kane, Brian’
<briankane @ag idaho £0v>; tom fisher@atg.in gov’ <tomfisher @atg in gov; Yulia. payne @atg.in.gov'
<iula. payne @atg.n.£ov>; toby crouse@agksgov’ <toby.crouse@ag ks £0v>;‘Chad.Meredith@ky.gov'
<Chad Meredith @ky gov»; Andrew Pinson’ <APinson@LAW.GAGOV>; jeff.chanay' <eff.chanay@ag ks.gov>; St. John,
Joseph’ <Stiohni@ag louisiana gov; Krist Johnson @ago.msgov’<KristiJohnson@ago.ms gov; ABUON@MLEOY'
<ABurton@mtgov»; MSchiichting@mtgov’ <MSchiichting@mt gov»; Lindsay. See’ <Lindsay.S See @uago.gov>;
‘jonbennion@mt gov* <ionbennion@nt.gov>; 'wstenehjem@nd. gov’ <wstenehiem@nd gov;
“Benjamin.flowers@ohioattorneygeneralgov’ <Genianin flowers @ohioatiorneyzeneral £ovs; ESmith@scaggov’
<ESmith@scag.gov>; 'BCo0k@scaggov’ <BCook@scar gov; steven blair@state.sd.us' <steven.blair@state.sd.us>;
“SherriWald@state.sd.us' <Sherri Wald @state.5d.us>; ‘Sarah. Campbell@ag.n.gov’<Sarah.Campbell @a5.tn.gov>;
‘tomfisher@atg.in gov’ <tom.fisher@atg.in.gov>; ‘Andree.Blumstein@ag.n gov’ <Andree Blumstein@ag.tn gov;
‘matthew. frederick@texasattomeygeneral gov’ <matthew. frederick @texasattomeyzeneral gov;

“Kyle. Hawkins@0ag.texas gov’ <Kyle Hawkins @oa texas 20v>; ‘Ric Cantrell <rcantrell@agutah.gou>;
‘james.kaste@wyogov’ <james.kaste @vuyo, go>; “im.Campbell@nebraska gov’ <jim Campbell @nebraska.zov>;
“Thomas T. Lampman’ <Thomas .Lampman@uvago.gov; lessica A. Lee’ <Jessica ALee@uvago.govs; Lindsay S. See’
<Lindsay S See@uago gov; "Roysden, Beau’ <Beau Roysden@azag gov; ‘Bash, Zina’ <Zina Bash @09 6x25 £01;
‘masagsve@nd.gov; Harley Kirkland’<Hirkland @scap. fov>; ‘Eddie Lacour' <elacour@agostate.alus>; Hudson, Kian®
<Kian Hudson@atg in gov»; Kuhn, Matt F(KYOAG) <Matt Kuhn@kygov>
Subject: Texas v. Pennsylvania, et a. - Amicus Brief of Missouri, ata. - Joins requested by 1:00 pm. Central Tomorrow,
12/9

Al

Attached please find a draft multistate amicus brief in support of Texas's motion for leave to file a bill of complaint in the
US. Supreme Court challenging the administration of the recent Presidential election in Pennsylvania, Michigan,
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Wisconsin, and Georgia. Thebrief argues that (1) the separation-of-powers provisionof the Electors Clause of Article I}
Section 1s an important structural check on government that safeguards individual liberty; (2) voting by mail presents
eal concerns forfraud and abuse that require statutory safeguards to protect against such fraud and abuse; and (3) the.
‘abrogationofstatutorysafeguards against fraud in voting by mail by non-legislative actors violates the Electors Clause
‘and undermines public confidence in elections. For your reference,| have also attached Texas's Motion for Leave to File
Bil of Complaint and related documents.

With apologies for the short deadline, given the time-sensitivity of this case, we are requesting joins by 1:00 p.m.
Central TOMORROW, 12/9. Weare planning to fle tomorrow afternoon.

Thanksalot,

John Sauer
“This email message, including the attachments,isfrom the Missouri Attorney General's Office. Iti for the soleuseof
the intended recipient(s) and may contain confidential and privileged information, including that covered by § 32.057,
RSMo. Any unauthorized review, use, disclosure or distribution is prohibited. fyou are not the intended recipient,
please contact the senderbyreply email and destroy al copies of the original message. Thank you.
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STATEMENT OF INTEREST OF AMICI
“In the context ofa Presidential election,” state

actions “implicate a uniquely important national
interest,” because “the impactofthe votes cast in cach
State is affected by the votes cast for the various
candidates in other States.” Anderson v. Celebrezze,
460 U.S. 780, 794-95 (1983). “For the President and
the Vice President of the United States are the only
elected officials who represent all the voters in the
Nation.” Id.

Amici curiae are the States of Missouri,
| Arkansas, Louisiana,_and— Mississippi, and

___————1 Amici have several important interests
in this case. First, the States have a strong interest
in safeguarding the separationof powers among state
actors in the regulation of Presidential elections. The
Electors ClauseofArticle 11, § 1 carefully separates
power among state actors, and it assigns a specific
function to the “Legislature thereof’ in cach State.
U.S. Cons. art. IL, § 1, cl. 4. Our systemoffederalism
relies on separation of powers to preserve liberty at
every level of government, and the separation of
powers in the Electors Clause is no exception. The
States have a strong interest in preserving the proper
roles of state legislatures in the administration of
federal elections, and thus safeguarding the
individual liberty of their citizens.

Second, amici States have a strong interest in
ensuring that the votes of their own citizens are not
diluted by the unconstitutional administration of

Thisbrief is filed under Supreme Court Rule 37.4, and all coun-
sel ofrecord received timely notice ofthe intenttofl this amicus
brief under Rule 37.2.
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elections in other States. When nonlegislative actors
in other States encroach on the authority of the
“Legislature thereof’ in that State to administer a
Presidential election, they threaten the liberty, not
just of their own citizens, but of every citizen of the
United States who casts a lawful ballot in that
election—including the citizensof amici States.

Third, for similar reasons, amici States have a
strong interest in safeguarding against fraud in
voting by mail during Presidential elections. “Every
voter” in a federal election, “has a right under the
Constitution to have his vote fairly counted, without
its being distorted by fraudulently cast votes.”
Anderson v. United States, 417 U.S. 211, 227 (1974).
Plaintiffs Bill of Complaint alleges that non-
legislative actors in the Defendant States stripped
away important safeguards against fraud in voting by
‘mail that had been enacted by the Legislature in cach
State. Amici States share a vital interest in
protecting the integrity of the truly national election
for President and Vice President of the United States.

SUMMARY OF ARGUMENT

The Bill of Complaint raises constitutional
questions of great public importance that warrant this
Court's review. First, like every similar provision in
the Constitution, the separation-of-powers provision
of the Electors Clause provides an important
structural check on government designed to protect
individual liberty. By allocating authority over
Presidential electors to the “Legislature thereof” in
cach State, the Clause separates powers both
vertically and horizontally, and it confers authority on

FLAG-21-0220-A.000361
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the branchofstate government most responsive to the
democratic will. Encroachments on the authority of
state Legislatures by other state actors violate the
separationof powers and threaten individual liberty.

The unconstitutional encroachments on the
authority of state Legislatures in this case raise
particularly grave concerns. For decades, responsible
observers have cautioned about the risks of fraud and
abuse in voting by mail, and they have urged the
adoption of statutory safeguards to prevent such
fraud and abuse. In the numerous cases identified in
the Bill of Complaint, non-legislative actors in each
Defendant State repeatedly stripped away the
statutory safeguards that the “Legislature thereof”
had enacted to protect against fraud in voting by mail.
These changes removed protections that responsible
actors had recommended for decades to guard against
fraud and abuse in voting by mail-snd-they-did-so-in
a-manner—that-uniformly—and-predietably—bencfited
one-candidutein-the-recent Presidential election. The
allegations in the Bill of Complaint raise important
questions about election integrity and public
confidence in the administration of Presidential
elections. This Court should grant Plaintiff leave to
file the Bill of Complaint.

ARGUMENT
The Electors Clause provides that each State

“shall appoint” its Presidential electors “in such
Manner as the Legislature thereof may direct.” U.S.
Const. art. IL, § 1,cl. 4 (emphasis added). Moreover,
“folur constitutional system of representative
government only works when the worth of honest
ballots is not diluted by invalid ballots procured by
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corruption.” U.S. Dep't of Justice, Federal Prosecution
of Election Offenses, at 1 (8th ed. Dec. 2017). “When
the election process is corrupted, democracy is
jeopardized” Id. The proposed Bill of Complaint

| raises serious concerns about both the
constitutionality and ballot security of election
procedures in the Defendant States. Given the
importanceofpublic confidence in American elections,
these allegations raise questions of great public
importance that warrant this Court's expedited
review.

1. The Separation-of-Powers Provision of the
Electors Clause Is a Structural Check on
Government That Safeguards Liberty.
Article II requires that each State “shall appoint”

its Presidential electors “in such Manner as the
Legislature thereofmay direct.” U.S. CONST. art. II,
§1, cl. 4 (emphasis added); see also id. art. 1, § 4, cl. 2
(providing that, in each State, the “Legislature
thereof’ shall establish “[t}he Times, Places and
Manner of holding Elections for Senators and
Representatives’).

Thus, “in the case of a law enacted by a state
legislature applicable not only to elections to state
offices, but also to the selection of Presidential
electors, the legislature is not acting solely under the
authority given it by the people of the State, but by
virtue ofa direct grant of authority made under Art.
11,§ 1, cl. 2, of the United States Constitution.” Bush
v. Palm Beach Cty. Canvassing Bd., 531 U.S. 70, 76
(2000). “[T]he state legislature's power to select the
‘manner for appointing electors is plenary.” Bush v.
Gore, 531 U.S. 98, 104 (2000).

FL-AG-21-0220-4:000363
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Here, as set forth in the Bill of Complaint, non-
legislative actors in each Defendant State have
purported to “alter{] an important statutory provision
enacted by the [State's] Legislature pursuant to its
authority under the Constitution of the United States
to make rules governing the conduct of elections for
federal office.” Republican Party of Pennsylvania v.
Boockuar, No. 20-542, 2020 WL 6304626, at *1 (U.S.
Oct. 28, 2020) (Statement of Alito, J). See Bill of
Complaint, 4 41-127. In doing so, these non-

| legislative actors_may have encroached upon the
“plenary” authority of those States’ respective
legislatures over the conduct of the Presidential
election in each State. Bush v. Gore, 531 U.S. at 104.
This encroachment on the authority of each State's
Legislature violated the separationofpowers set forth
in the Electors Clause. “(In the context of a
Presidential election, state-imposed restrictions
implicate a uniquely important national interest. For
the President and the Vice President of the United
States are the only elected officials who represent all
the voters in the Nation.” Anderson, 460 U.S. at 794
795.

In every other context, this Court recognizes that
the Constitution's separation-of-powers provisions are
designed to preserve liberty. “It is the proud boast of
our democracy that we have ‘a government of laws,
and not of men.” Morrison v. Olson, 487 U.S. 654, 697
(1988) (Scalia, J., dissenting). “The Framers of the
Federal Constitution . . . viewed the principle of
separation of powers as the absolutely central
guarantee of a just Government.” Id. “Without a
secure structure of separated powers, our Bill of
Rights would be worthless, as are the bills of rights of
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many nations of the world that have adopted, or even
improved upon, the mere words of ours.” Id. “The
purpose of the separation and equilibration of powers
in general . .. was not merely to assure effective
government but to preserve individual freedom.” Id.
at 727.

This principleof preserving liberty applies both to
the horizontal separation of powers among the
branches of government, and the vertical separation
of powers between the federal government and the
States. “The federal system rests on what might at
first seem a counterintuitive insight, that ‘freedom is
enhanced by the creation of two governments, not
one.” Bond v. United States, 564 U.S. 211, 220-21
(2011) (quoting Alden v. Maine, 527 U.S. 706, 758
(1999)). “[Flederalism secures to citizens the liberties
that derive from the diffusion of sovereign power.”
Bond, 564 US. at 221 (2011) (quoting New York v.
United States, 505 U.S. 144, 181 (1992)). “Federalism
also protects the liberty of all persons within a State
by ensuring that laws enacted in excess of delegated
governmental power cannot direct or control their
actions.” Id. Moreover, “federalism enhances the
opportunity of all citizens to participate in
representative government.” FERC v. Mississippi,
456 U.S. 742, 789 (1982) (O'Connor, J., concurring in
part and dissenting in part). “Just as the separation
and independence of the coordinate branches of the
Federal ~ Government serve to prevent the
accumulation of excessive power in any one branch, a
healthy balance of power between the States and the
Federal Government will reduce the risk of tyranny
and abuse from either front.” Gregory v. Asheroft, 501
U.S. 452, 458 (1991).
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The explicit grant of authority to state
Legislatures in the Electors Clause effects both a
horizontal and a vertical separation of powers. The
Clause allocates to each State—not to federal actors—
the authority to dictate the manner of selecting
Presidential Electors. And within each State, it
explicitly allocates that authority to a single branch of
state government: to the “Legislature thereof” U.S.
Cons. art. 11, § 1, cl. 4.

It is no accident that the Constitution allocates
such authority to state Legislatures, rather than
executive officers such as Secretaries of State, or
judicial officers such as state Supreme Courts. The
Constitutional Convention's delegates frequently
recognized that the Legislature is the branch most.
responsive to the People and most democratically
accountable. See, eg. Robert G. Natelson, The
Original Scope of the Congressional Power to Regulate
Elections, 13 U. PA. J. CONST. L. 1, 31 (2010) (collecting
ratification documents expressing that state
legislatures were most likely to be in sympathy with
the interests of the people); Federal Farmer, No. 12
(1788), reprinted in 2 THE FOUNDERS’ CONSTITUTION
(Philip B. Kurland & Ralph Lerner eds. 1987)
(arguing that electoral regulations “ought to be left to
the state legislatures, they coming far nearest to the
people themselves’); THE FEDERALIST No. 57, at
350 (C. Rossiter, ed. 2003) (Madison, J.) (stating that
the “House of Representatives is so constituted as to
support in its members an habitual recollection of
their dependence on the people”); id. (stating that the
“vigilant and manly spirit that actuates the people of
America” is greatest restraint on the House of
Representatives).
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Democratic accountability in the method of
selecting the President of the United States is a
‘powerful bulwark safeguarding individual liberty. By
identifying the “Legislature thereof” in each State as
the regulator of elections for federal officers, the
Electors Clause of Article II, § 1 prohibits the very
arrogation of power over Presidential elections by
non-legislative officials that the Defendant States
perpetrated in this case. By violating the
Constitution's separation of powers, these non-
legislative actors undermined the liberty of all
Americans, including the voters in amici States.
11 Stripping Away Safeguards From Voting by

Mail Exacerbates the Risks of Fraud.
By stripping away critical safeguards against

ballot fraud in voting by mail, non-legislative actors in
the Defendant States inflicted another grave injury on
the conduct of the recent election: They enhanced the
risks of fraudulent voting by mail without authority.
An impressive bodyofpublic evidence demonstrates
that voting by mail presents unique opportunities for
fraud and abuse, and that statutory safeguards are
critical to reduce such risks of fraud.

For decades prior to 2020, responsible observers
emphasized the risks of fraud in voting by mail, and
the importance of imposing safeguards on the process
of voting by mail to allay such risks. For example, in
Crawford. Marion County Election Board, this Court,
held that fraudulent voting “perpetrated using
absentee ballots” demonstrates “that not only is the
risk of voter fraud real but that it could affect the
outcome of a close election.” Crawford v. Marion
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County Election Bd., 553 U.S. 181, 195.96 (2008)
(opinion of Stevens, J.) (emphasis added).

As noted by Plaintiff, the Carter-Baker
Commission on Federal Election Reform emphasized
the same concern. The bipartisan Commission—co-
chaired by former President Jimmy Carter and former
Secretary of State James A. Baker—determined that
“[albsentee ballots remain the largest source of
potential voter fraud.” BUILDING CONFIDENCE IN U.S,
ELECTIONS: REPORT OF THE COMMISSION ON FEDERAL
ELECTION REFORM, at 46 (Sept. 2005) (“Carter-Baker

Report”).2 According to the Carter-Baker Commission,
“[aJbsentee balloting is vulnerable to abuse in several
ways.” Id. “Blank ballots mailed to the wrong address
or to large residential buildings might be intercepted.”
Id. “Citizens who vote at home, at nursing homes, at
the workplace, or in church are more susceptible to
pressure, overt and subtle, or to intimidation.” Id.
“Vote buying schemes are far more difficult to detect
‘when citizens vote by mail.” Id.

Thus, the Commission noted that “absentee
balloting in other states has been a major source of
fraud” Id. at 35. It emphasized that voting by mail
“increases the risk offraud.” Id. And the Commission
recommended that “States ... need to do more to
prevent... absentee ballot fraud.” Id. at v.

The Commission specifically recommended that
States should implement and reinforce safeguards to
prevent fraud in voting by mail. The Commission
recommended that “States should make sure that
absentee ballots received by election officials before

*  Avilable at htspsiliwwwlogislationline.orgidown-
Toad/id/1172/le.3h507952403T4cbef5c29766256 pdf.
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Election Day are kept secure until they are opened
and counted.” Id. at 46. It also recommended that
States “prohibit[] ‘third-party’ organizations,
candidates, and political party activists from handling.
absentee ballots” Id. And the Commission
highlighted thata particular state “appear(ed) to have
avoided significant fraud in its vote-by-mail elections
by introducing safeguards to protect ballot integrity,
including signature verification.” Id. at 35 (emphasis
added). The Commission concluded that “[v]ote by
mail is .. likely to increase the risks of fraud and
contested elections ... where the safeguards for ballot
integrity are weaker.” Id.

The most recent edition of the U.S. Department of
Justice's Manual on Federal Prosecution of Election
Offenses, published by its Public Integrity Section,
highlights the very same concerns about fraud in
voting by mail. U.S. Dep't of Justice, Federal
ProsecutionofElection Offenses (8th ed. Dec. 2017), at
28-29 (“DOJ Manual”)3 The Manual states:
“Absentee ballots are particularly susceptible to
fraudulent abuse because, by definition, they are
marked and cast outside the presence of election
officials and the structured environment of a polling
place.” Id. The Manual reports that “the more common
ways" that election-fraud “crimes are committed
include ... [o]btaining and marking absentee ballots
without the active input of the voters involved.” Id. at
28. And the Manual notes that “(absentee ballot
frauds” committed both with and without the voter's
participation are “common.” Id. at 29.

Er——
Palile/1029066download
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Similarly, the U.S. Government Accountability
Office concluded that many crimes of election fraud
likely go undetected. In 2014, discussing election
fraud, the GAO reported that “crimes of fraud, in
particular, are difficult to detect, as those involved are
engaged in intentional deception” GAO-14.634,
Elections: Issues Related to State Voter Identification
Laws 62-63 (U.S. Gov't Accountability Office Sept.
2014)

Despite the difficulties of detecting fraud
schemes, recent experience contains many well-
documented examples of absentee ballot fraud. For
example, the News21 database, which was compiled
to refute arguments that voter fraud is prevalent,
identified 491 casesofabsentee ballot over the 12-year
period from 2000 to 2012—approximately 41 cases per
year. See News21, Election Fraud in America. This
database reports that “Absentee Ballot Fraud” was
“[t]he most prevalent fraud” in America, comprising
“24 percent (491 cases)” of all cases reported in the
public records surveyed. Id. Moreover, the database
indicates that this number undercounts the total
incidence of reported cases of absentee ballot fraud,
because it was based on public-record requests to
state and local government entities, many of which
did not respond. Id.

Likewise, the Heritage Foundation's online
databaseofelection-fraud cases—which includes only
a “sampling” of cases that resulted in an adjudication

+ Available at https gaogoviassets/GTOIGE566pal.
5 Available at hitpsiotingrights news21.comfinteractivelclec-
tion-fraud.data-
baseldxid=17259,15700023,15700124,15700149,15700186,1570
0191,15700201,15700237,15700242
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of fraud, such as a criminal conviction or civil
penalty—identified 207 cases of proven “fraudulent
use of absentee ballots” in the United States. The
Heritage Foundation, Election Fraud Cases Again,
this database undercounts the incidence of cases of
election fraud: “The Heritage Foundation’s Election
Fraud Database presents a sampling of recent proven
instances of election fraud from across the country.
This database is not an exhaustive or comprehensive
list.” Id.

The public record abounds with recent examples
of such fraudulent absentee-ballot schemes. For
example, in November 2019, the mayor of Berkeley,
Missouri was indicted on five felony counts of
absentee ballot fraud for changing votes on absentee
ballots to help him and his political allies to get
elected. Brian Heffernan, Berkeley Mayor Hoskins
Charged with 5 Felony Counts of Election. Fraud, St.
Louis PUBLIC RADIO (Nov. 21, 2019).7 Mayor Hoskins’
scheme included “going to the home of elderly ...
residents’ to harvest absentee ballots, “filling out
absentee ballot applications for voters and having his
campaign workers do the same,” and “altering
absentee ballots” after he had procured them from
voters. Id. Again, in 2016, a state House race in
Missouri was overturned amid allegations of
widespread absentee-ballot fraud that had occurred
across multiple election cycles in the same
community. Sarah Fenske, FBI, Secretary of State

© Available at hupsiiwwwheritage org/voterfraudisearch?com-
bine=&state=All&year=Sease_type=All&fraud_type=21189&pa
ges12.
* Available at hitps:/inews stipublicradio.org/postiberkeley-
‘mayor-hoskins:charged:-5-felony-counts-lection-fraud#stream/0
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Asking Questions About St. Louis Statehouse Race,
RIVERFRONT TIMES (Aug. 16, 2016).5 One candidate
stated that it was widely known in the community
that the incumbent ran an “absentce game” that
resulted in the absentee vote tipping the outcome in
her favor in multiple close elections. Id.

Other States have similar experiences. In 2018, a
federal Congressional race was overturned in North
Carolina, and eight political operatives were indicted
for fraud, in an absentee-ballot scheme that sufficed
to change the outcome of the election. Richard
Gonzales, North Carolina GOP Operative Faces New
Felony Charges That Allege Ballot Fraud, NPR.ORG,
(July 30, 2019) The indicted operatives “had
improperly collected and possibly tampered with
ballots,” and were charged with “improperly mailing
in absentee ballots for someone who had not mailed it
themselves.” Id.

In the North Carolina case, the lead investigator
testified that the investigation was “a continuous
case” over two election cycles, and that the scheme
involved collecting absentee ballots from voters,
altering the absentee ballots, and forging witness
signatures on the ballots. See In re: Investigation of
Irregularities Affecting Counties Within the th
Congressional District, North Carolina Board of

. Available a bitpiwww.river-
fronttimes com/newsblog/2016/08/16/bisecretary-of-state-ask-
ing-questions.aboutst-louis-statehouse.race
© Available at https:/iwww.npr.org/2019/07/30/746800630/north-
carolina-gop-operative.facos-new. flony-charges-that-alege-bal.

Totfraud.
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Elections, Evidentiary Hearing, at 2.31 The
investigators described it as a “coordinated, unlawful,
and substantially resourced absentee ballots scheme.”
Id. at 2. According to the investigators trial
presentation, the investigation involved 142 voter
interviews, 30 subject and witness interviews, and
subpoenasof documents, financial records, and phone
records. Id. at 3. The perpetrators collected absentee
ballots and falsified ballot witness. certifications
outside the presence of the voters. Id. at 10, 13. The
congressional election at issue was decided by margin
ofless than 1,000 votes. Id. at 4. The scheme involved
the submissionof well over 1,000 fraudulent absentee
ballots and request forms. Id. at 11. The perpetrators
took extensive steps to conceal the fraudulent scheme,
which lasted over multiple election cycles before it
was detected. Id. at 14.

Similarly, in 2016, a politician in the Bronx was
indicted and pled guilty to 242 countsofelection fraud
based on an absentee ballot fraud scheme. Ben
Kochman, Bronx politician pleads guilty in absentee
ballot scheme for Assembly election, NEW YORK DAILY
News (Nov. 22, 2016).1 Despite pleading guilty to 242
felonies involving absentee ballot fraud in an election
that was decided by two votes, the defendant received
10 jail time and vowed to run for office again after a
short disqualification period. Id.

The increases in mail-in voting due to the COVID-
19 pandemic likewise increased opportunities for

» Available at hitpssimages.ra-
diocomiwbt/Voter3201D_%20Websitepdf.
"Available at httpwwwnydailynews.cominew-yorkinge:
erimefbrons-pol-pleads-guity-absentec-ballotscheme-article-
1.281009.
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fraud. For instance, in May 2020, the leader of the
New Jersey NAACP called for an election in Paterson,
New Jersey to be overturned due to widespread mail-
in ballot fraud. See Jonathan Dienst et al, NJ NAACP
Leader Calls for Paterson Mail-In Vote to Be Canceled.
Amid Corruption Claims, NBC NEW YORK (May 27,
2020).32 “Invalidate the election. Let's do it again,
[the NAACP leader] said amid reports more that 20
percent of all ballots were disqualified, some in
connection with voter fraud allegations.” 1d.

Hundreds of other reported cases highlight the
same concerns about the vulnerability of voting by
mail to fraud and abuse. Recently, a Missouri court
considered extensive expert testimony reviewing
absentee-ballot fraud cases like these. Findings of
Fact, ConclusionsofLaw, and Final Judgment in Mo.
State Conference of the NAACP v. State, No. 20AC-
CC00169-01 (Circuit Court of Cole County, Missouri
Sept. 24, 2020), aff'd, 607 S.W.3d 728 (Mo. banc Oct.
9, 2020) (‘Mo. NAACP’). The court held that cases of
absentee-ballot fraud “have several common features
that persist across multiple recent cases: (1) close
elections; (2) perpetrators who are candidates,
campaign workers, or political consultants, not
ordinary voters; (3) common techniques of ballot
harvesting; (4) common techniques of signature
forging; (5) fraud that persisted across multiple
elections before it was detected; (6) massive resources
required to investigate and prosecute the fraud; and
(7) lenient criminal penalties.” Id. at 17. Thus, the

= Available at_hpsshwww.nbenewyork com/newslpoliticsin
naacp-lender-call-forpaterson-maikin-vote-to-be-canceled-
amid fraudclaims/2435162/
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court concluded “that fraud in voting by mail is a
recurrent problem, that it is hard to detect and
prosecute, that there are strong incentives and weak
penalties for doing so, and that it has the capacity to
affect the outcome of close elections.” Id. The court
held that “the threat of mail-in ballot fraud is real”
Id.av2.
IIL The Bill of Complaint Alleges that the

Defendant States _ Unconstitutionally
Abolished Critical Safeguards Against
Fraud in Voting by Mail.
The Bill of Complaint alleges that non-legislative

actors in each Defendant State unconstitutionally
abolished or diluted statutory safeguards against
fraud enacted by their state Legislatures, in violation
of the Presidential Electors Clause. U.S. CONST. art.
IL § 1, cl 4. All the unconstitutional changes to
election procedures identified in the Bill of Complaint
have two common features: (1) They abrogated
statutory safeguards against fraud that responsible
observers have long recommended for voting by mail,
and (2) they did so in a way that predictably conferred
partisan advantage on one candidate in the
Presidential election. Such allegations are serious,
and they warrant this Court's review.

Abolishing signature verification. First, the
proposed Bill of Complaint alleges that non-legislative
actors in Pennsylvania, Michigan, and Georgia
unilaterally abolished or weakened ~signature-
verification requirements for mailed ballots. It
alleges that Pennsylvania's Secretary of State
abrogated Pennsylvania's statutory  signature-
verification requirement for mail-in ballots in a
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“friendly” settlement ofa lawsuit brought by activists.
Bill ofComplaint, § 44-46. It alleges that Michigan's
Secretary of State permitted absentee ballot
applications online, with no signature at all, in
violation of Michigan statutes, id. Jy 85-89; and that
election officials in Wayne County, Michigan simply
disregarded statutory signature verification
requirements, id. §Y 9295. And it alleges that
Georgia's Secretary of State unilaterally abrogated
Georgia's statute authorizing county registrars to
engage in signature verification for absentee ballots
in another lawsuit settlement. Id. 66-72.

In addition to violating the Electors Clause, these
| dctions__us_ alleged, contradicted fundamental

principles of ballot security. As noted above, the
Carter-Baker Report highlighted the importance of
“signature verification” as a critical “safeguard() to
protect ballot integrity” for ballots cast by mail
Carter-Baker Report, supra, at 35 (emphasis added).
Without safeguardssuch as signature verification, the
Report stated that “vote by mail is .. likely to
increase the risks of fraud and contested elections ..
where the safeguards for ballot integrity are weaker.”
Id. The importance of signature verification is hard
to overstate, because absentee-ballot fraud schemes
commonly involve “common techniques of signature
forging” typically by nefarious actors who are
unfamiliar with the voter's signature. Mo. NAACP,
supra, at 17. Verifying the voter's signature thus
provides a fundamental safeguard against fraud.

Insecure ballot handling. The Bill of
Complaint alleges that non-legislative actors changed
or abolished statutory rules for the secure handling of
absentee and mail-in ballots in Pennsylvania,
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Michigan, and Wisconsin. It alleges that election
officials in Democratic areas of Pennsylvania violated
state statutes by opening and reviewing mail-in
ballots that were required to be kept locked and secure
until Election Day. Bill of Complaint, 1 50-51. It
alleges that Michigan's Secretary of State, acting in
violation of state law, sent 7.7 million unsolicited
absentee-ballot applications to Michigan voters, thus
“flooding Michigan with millions of absentee ballot
applications prior to the 2020 general election.” Id.
4980-84. And it alleges that the Wisconsin Election
Commission violated state law by placing hundreds of
unmonitored boxes for the submissionof absentee and
mail-in ballots around the State, concentrated in
heavily Democratic areas. Id. 19 107-114.

In addition to violating the Electors Clause,
| these actions, ns alleged, contradicted commonsense

ballot-security recommendations. The Department of
Justice's Manual on Federal Prosecution. of Election.
Offenses notes that vulnerability to mishandling is
what makes absentee ballots “particularly susceptible
to fraudulent abuse” because “they are marked and
cast outside the presence of election officials and the
structured environment of a polling place” DOJ
Manual, at 28-29. According to the Manual,
“[o]btaining and marking absentee ballots without the
active inputof the voters involved” is oneof “the more
common ways" that election fraud ‘crimes are
committed.” Id. at 28. For this reason, the Carter-
Baker Commission made recommendations in favor of
preventing such insecurity in the handling of ballots.
For example, the Commission recommended that
“States should make sure that absentee ballots
received by election officials before Election Day are
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kept secure until they are opened and counted.” Id. at
46. It also recommended that States “prohibit] ‘third-
party’ organizations, candidates, and political party
activists from handling absentee ballots.” Id.

Inconsistent Statewide Standards. The Bill
of Complaint alleges that the Defendant States
provided different standards and treatment for mail-
in ballots submitted in different areas of each State,
and that this differential treatment uniformly
provided a partisan advantage to one side in the
Presidential election. It alleges that election officials
in Philadelphia and Allegheny County, Pennsylvania,
applied different standards to voters in those
Democratic strongholds than applied to other voters
in Pennsylvania, in violation of state law. Bill of
Complaint, §{ 52-54. Similarly, it alleges that
Milwaukee, Wisconsin violated state law by
authorizing election officials to “correct” disqualifying
omissions on ballot envelopes by entering information
that the voter should have entered with a red pen,
while no similar “correction” process was granted to
other voters in that State. Id. {1 123-127. And it
alleges that Wayne County, Michigan provided
differential treatment of its voters, in violation of
state statutes, by simply ignoring statutorily required
signature-verification requirements. 1d. 1 92-95.

| Such differential treatment, as alleged under
circumstances raising concerns of partisan bias,
contradicts universal recommendations for integrity
and public confidence in elections. As this Court
stated in Bush v. Gore, “(t]he idea that one group can
be granted greater voting strength than another is
hostile to the one man, one vote basis of our
representative government.” 531 U.S. at 107 (quoting
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Moore v. Ogilvie, 394 US 814 (1969)). The Carter-
Baker Report noted that “inconsistent or incorrect
applicationof electoral procedures may have the effect.
of discouraging voter participation and may, on
occasion, raise questions about bias in the way
elections are conducted.” Carter-Baker Report, at 49.
“Such problems raise public suspicions or may provide
grounds for the losing candidate to contest the result
in a close election.” Id.

Excluding Bipartisan Observers. The Bill
of Complaint alleges that certain counties in
Defendant States excluded bipartisan observers from
the ballot-opening and ballot-counting processes. For
example, it alleges that election officials in
Philadelphia and Allegheny County, Pennsylvania,
violated state law by excluding Republican observers
from the opening, counting, and recording of absentee
ballots in those counties. BillofComplaint, § 49. And
it alleges that election officials in Wayne County,
Michigan violated state statutes by systematically
excluding poll watchers from the counting and
recording of absentee ballots. Id. §Y 90-91.

Such actions, as alleged, raise concerns about
the integrity of the vote count in those counties. As
the Carter-Baker Report emphasized, States should
“provide observers with meaningful opportunities to
‘monitor the conduct of the election.” Carter-Baker
Report, at 47. “To build confidence in the electoral
process, it is important that elections be administered
in a neutral and professional manner,” without the
appearance of partisan bias.” Id. at 49. When
observers of one political party are illegally and
systematically excluded from observing the vote
count, “the appearance of partisan bias” is inevitable.
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Id. For counties in Defendant States to exclude
Republican observers weakens public confidence in
the electoral process and raises grave concerns about
the integrityofballot counting in those counties.

Extending the Deadline to Receive Ballots.
The Bill of Complaint alleges that a non-legislative
actor in Pennsylvania—its Supreme Court—extended
the statutory deadline to receive absentee and mail-in
ballots without authorization from the “Legislature
thereof,” and that it directed that ballots with illegible
postmarks or no postmarks at all would be deemed
timely if received within the extended deadline. Bill
of Complaint, 9 48, 55. Again, these non-legislative
changes raise concerns about election integrity in
Pennsylvania. They created a post-election window of
time during which nefarious actors could wait and see
whether the Presidential election would be close, and
whether perpetrating fraud in Pennsylvania would be
worthwhile. And they enhanced the opportunities for
fraud by mandating that late ballots must be counted
even when they are not postmarked or have no legible
postmark, and thus there is no evidence they were
mailed by Election Day.

These changes created needless vulnerability to
actual fraud and undermined public confidence in the
election. As the Department of Justice's Manual of
Federal Prosecution of Election Offenses states, “the
conditions most conducive to election fraud are close
factional competition within an electoral jurisdiction
for an elected position that matters.” DOJ Manual, at
2:3. “[Ellection fraud is most likely to occur in
electoral jurisdictions where there is close factional
competition for an elected position that matters.” Id.
at 27. That statement exactly describes the conditions

FL-AG-21-0220-A-000380



2

in cach of the Defendant States in the recent
Presidential election.

CONCLUSION

The allegations in the Bill of Complaint raise
important constitutional issues under the Electors
Clause of Article II, § 1. They also raise serious
concerns relating to election integrity and public
confidence in elections. These are questions of great
public importance that warrant this Court's attention.
The Court should grant the Plaintiffs Motion for
Leave to File Bill of Complaint.

FLAG-21-0220-A-000381



23

December 9, 2020 Respectfully submitted,

ERIC S. SCHMITT
Attorney General

D. John Sauer
Solicitor General
Counsel of Record
Justin D. Smith
Deputy Attorney General

OFFICE OF THE MISSOURI
ATTORNEY GENERAL
Supreme Court Building
207 West High Street
P.O. Box 899
Jefferson City, MO 65102
John Sauer@ago.mo.gov
(573) 751-8870
Counsel for Amici Curiae

ADDITIONAL COUNSEL

oboinserted)
Leslie Rutledge

Attorney General
STATE OF ARKANSAS

Jeff Landry.

STATE OF LOUISIANA

Lynn Fitch
Attorney General
STATEOFMississippl

FL-AG-21:0220-A-000362



2

FL-AG-21-0220-A-000383



Jeffrey DeSousa

From: Evan Ezray
sent: Wednesday, December 3, 2020 11:57 AM
To: Amit Agarwal
Subject: Ohio Amicus

hitps//www.supremecourt gov/DocketPDF/20/20-542/160085/20201109120433581_Ohio%20Amicus320-
%20PA%20GOP320v.320Bo00ckvar. pdf

FL-AG-21-0220-A-000384



Jeffrey DeSousa

From: Jeffrey Desousa
Sent: Wednesday, December 9, 2020 11:50 AM
To: Chiistopher Baum; James Percival; David Costello; van Ezray; Kevin Golembiewski Amit

Agarwal
Subject: Election docs
Attachments: 2020-12-07 - Texas v. Pennsylvania, et al.- Bill of Complaint pl; 2020-12-08 - Texas v.

Pennsylvania - Amicus Brief of Missouri et al docx

Bill of complaint and draft Miss amicus are attached, and here is the Bouckrar amicus:

hups:/ /wwawscotushlog com/sup-content uploads /2020/ 1 /20201109134744257 2020.11.09. Republican Part
of Pav. Boockvar Amicus BriefofMissouri cal inal With- Tables pdf

Jeffiey DeSousa
Chief Deputy Solicitor General
Florida Office of the Attorney General
107 W. Gaines Street
Tallahassee, Florida 32399
(850) 414-3830

i FL-AG-21-0220-A-000385



No. , Original
———

Fn the Supreme Court of the Hnited States

STATE OF TEXAS,
Plaintiff,

v
COMMONWEALTH OF PENNSYLVANIA, STATE OF
GEORGIA, STATE OF MICHIGAN, AND STATE OF

WISCONSIN,
Defendants.

MOTION FOR LEAVE TO FILE BILL OF
COMPLAINT

Ken Paxton”
Attorney General of Texas

Brent Webster
First Assistant Attorney
Generalof Texas

Lawrence Joseph
Special Counsel to the
Attorney General of Texas

Office of the Attorney General
P.0. Box 12548 (MC 059)
Austin, TX 78711-2548
kenneth paxton@oag.texas. gov
(512) 936-1414
* Counselof Record

—————————————

FL-AG-21-0220-A-000385



ONTENT
Pages

Motion for leave to File Bill of Complaint ........... 1

FL-AG-21-0220-A-000387



No. , Original
EE —
Fn the Supreme Court of the Enited States

STATE OF TEXAS,
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MOTION FOR LEAVE TO FILE
BILL OF COMPLAINT

Pursuant to 28 U.S.C. § 1251(a) and this Court's
Rule 17, the State of Texas respectfully seeks leave to
file the accompanying Bill of Complaint against the
States of Georgia, Michigan, and Wisconsin and the
Commonwealth of Pennsylvania (collectively, the
“Defendant States) challenging their administration
of the 2020 presidential election.

As set forth in the accompanying brief and
complaint, the 2020 election suffered from significant
and unconstitutional irregularities in the Defendant
States:
« Nonlegislative actors’ purported amendments to

States’ duly enacted election laws, in violation of
the Electors Clause’s vesting State legislatures
with plenary authority regarding the
appointment of presidential electors.
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«  Inurastate differences in the treatment of voters,
with more favorable allotted to voters— whether
lawful or unlawful- in areas administered by
local government under Democrat control and
with populations with higher ratios of Democrat
voters than other areas of Defendant States.

+ The appearance of voting irregularities in the
Defendant States that would be consistent with
the unconstitutional relaxation of ballot-integrity
protections in those States’ election laws.

All these flaws ~ even the violations of state election
law — violate one or more of the federal requirements
for elections (i.c., equal protection, due process, and
the Electors Clause) and thus arise under federal law.
See Bushv Gore, 531 U.S. 98, 113 (2000) (“significant
departure from the legislative scheme for appointing
Presidential electors presents a federal constitutional
question’) (Rehnquist, C.J., concurring). Plaintiff
State respectfully submits that the foregoing types of
electoral irregularities exceed the hanging-chad saga
of the 2000 election in their degree of departure from
both state and federal law. Moreover, these flaws
cumulatively preclude knowing who legitimately won
the 2020 election and threaten to cloud all future
elections.

Taken together, these flaws affect an outcome-
determinative numbers of popular votes in a group of
States that cast outcome-determinative numbers of
electoral votes. This Court should grant leave to file
the complaint and, ultimately, enjoin the use of
unlawful clection results without review and
ratification by the Defendant States’ legislatures and
remand to the Defendant States’ respective
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“(TJhat form of government which is best contrived to
secure an impartial and exact exceutionofthe law, is
the best of republics.”

—John Adams

BILLOFCOMPLAINT
Our Country stands at an important crossroads.

Either the Constitution matters and must be followed,
even when some officials consider it inconvenient or
out of date, or it is simply a piece of parchment on
display at the National Archives. We ask the Court to
choose the former.

Lawful elections are at the heart of our
constitutional democracy. The public, and indeed the
candidates themselves, have a compelling interest in
ensuring that the selection of a President—any
President—is legitimate. If that trust is lost, the
American Experiment will founder. A dark cloud
hangs over the 2020 Presidential election,

Here is what we know. Using the COVID-19
pandemic as a justification, government officials in
the defendant states of Georgia, Michigan, and
Wisconsin, and the Commonwealth of Pennsylvania
(collectively, “Defendant States”), usurped their
legislatures’ authority and unconstitutionally revised
their state's election statutes. They accomplished
these statutory revisions through executive fiat or
friendly lawsuits, thereby weakening ballot integrity.
Finally, these same government officials flooded the
Defendant States with millions of ballots to be sent
through the mails, or placed in drop boxes, with little
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or no chain of custody! and, at the same time,
weakened the strongest security measures protecting
the integrity of the vote—signature verification and
witness requirements.

Presently, evidence of material illegality in the
2020 general clections held in Defendant States grows
daily. And, to be sure, the twopresidential candidates
who have garnered the most votes have an interest in
assuming the dutiesof the Officeof President without
a taint of impropriety threatening the perceived
legitimacy of their election. However, 3 US.C. § 7
requires that presidential electors be appointed on
December 14, 2020. That deadline, however, should
not cement a potentially illegitimate election result in
the middle of this storm—a storm that is of the
Defendant States’ own making by virtue of their own,
unconstitutional actions.

This Court is the only forum that can delay the
deadline for the appointment of presidential electors
under 3 U.S.C. §§ 5, 7. To safeguard public legitimacy
at this unprecedented moment and restore public
trust in the presidential election, this Court should
extend the December 14, 2020 deadline for Defendant
States’ certification of presidential clectors to allow
these investigations to be completed. Should one of
the two leading candidates receive an absolute
‘majorityofthe presidential electors’ votes to be cast
on December 1d, this would finalize the selection of
our President. The only date that is mandated under

| Se hupsi/georgiastarnews.com/2020/12005dekalb
county-cannotfind-chain-of-custody-records-for-absentec-
ballots-deposited-in-drop-boxes-it-has-not-been-determined-if-

responsive.records.to-your-request-cxist/
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the Constitution, however, is January 20, 2021. U.S.
Const. amend. XX.

Against that background, the State of Texas
(Plaintiff State’) brings this action against
Defendant States based on the following allegations:

NATUREOFTHEACTION
1. Plaintiff State challenges Defendant

States’ administrationof the 2020 election under the
Electors Clause of Article II, Section 1, Clause 2, and
the Fourteenth Amendment of the U.S. Constitution.

2. This case presents a questionoflaw: Did
Defendant States violate the Electors Clause (or, in
the alternative, the Fourteenth Amendment) by
taking—or allowing—non-legislative actions to
change the clection rules that would govern the
appointment of presidential electors?

3. Those unconstitutional changes opened
the door to election irregularities in various forms.
Plaintiff State alleges that each of the Defendant
States flagrantly violated constitutional rules
governing the appointment of presidential electors. In
doing so, seeds of deep distrust have been sown across
the country. In the spirit ofMarbury v. Madison, this
Court's attention is profoundly needed to declare what
the law is and to restore public trust in this election.

4. As Justice Gorsuch observed recently,
“Government is not free to disregard the
[Constitution] in times of crisis. ... Yet recently,
during the COVID pandemic, certain States seem to
have ignored these long-settled principles.” Roman
Catholic Diocese of Brooklyn, New York v. Cuomo, 592
U.S. ___ (2020) (Gorsuch, J., concurring). This case is
no different.
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4
5. Fach of Defendant States acted in a

common pattern. State officials, sometimes through
pending litigation (e.g., settling “friendly” suits) and
sometimes unilaterally by executive fiat, announced
new rules for the conduct of the 2020 election that
were inconsistentwithexisting state statutes defining
what constitutes a lawful vote:

6. Defendant States also failed to segregate
ballots in a manner that would permit accurate
analysis to determine which ballots were cast in
conformity with the legislatively set rules and which
were not. This is especially true of the mail-in ballots
in these States. By waiving, lowering, and otherwise
failing to follow the state statutory requirements for
signature validation and other processes for ballot
security, the entire body of such ballots is now
constitutionally suspect and may not be legitimately
used to determine allocation of the Defendant States’
presidential electors.

7 ‘The rampant lawlessness arising out of
Defendant States’ unconstitutional acts is described
in a number of currently pending lawsuits in
Defendant States or in public view including:
«Dozens of witnesses testifying under oath about:

the physical blocking and kicking out of
Republican poll challengers; thousands of the
same ballots run multiple times through
tabulators; mysterious late night dumps of
thousands of ballots at tabulation centers;
illegally backdating thousands of ballots;
signature verification procedures ignored; more
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than 173,000 ballots in the Wayne County, MI
center that cannot be tied to a registered voter;

«Videos of: poll workers erupting in cheers as poll
challengers are removed from vote counting
centers; poll watchers being blocked from entering
vote counting centers—despite even having a
court order to enter; suitcases full of ballots being
pulled out from underneath tables after poll
watchers were told to leave.

« Facts for which no independently verified
reasonable explanation yet exists: On October 1,
2020, in Pennsylvania a laptop and several USB
drives, used to program Pennsylvania's Dominion
voting machines, were mysteriously stolen from a
warehouse in Philadelphia. The laptop and the
USB drives were the only items taken, and
potentially could be used to alter vote tallies; In
Michigan, which also employed the same
Dominion voting system, on November 4, 2020,
Michigan election officials have admitted that a
purported “glitch” caused 6,000 votes for
President Trump to be wrongly switched to
Democrat Candidate Biden. A flash drive
containing tens of thousands of votes was left
unattended in the Milwaukee tabulations center
in the early morning hours of Nov. 4, 2020,
without anyone aware it was not in a proper chain
of custody.

© All exhibits cited in this Complaint are in the Appendis to
the Plaintiff State’ forthcoming motion to expedite (App. 1a
1512). See Complaint (Doc. No. 1), Donald J. Trump forPresident, Ine.v. Benson, 1:20-cv-1083 (W.D. Mich. Nov. 11.2020) at $9 26.55 & Doc. Nos, 12, 11.
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8. Nor was this Court immune from the

blatant disregard for the rule of law. Pennsylvania
itself played fast and loose with its promise to this
Court. Ina classic bait and switch, Pennsylvania used
guidance from its Secretary of State to argue that this
Court should not expedite review because the State
would segregate potentially unlawful ballots. A court
of law would reasonably rely on such a representation.
Remarkably, before the ink was dry on the Court's 4-
4 decision, Pennsylvania changed that guidance,
breaking the States promise to this Court. Compare
Republican Party of Pa. v. Boockvar, No. 20-542, 2020
USS. LEXIS 5188, at *5-6 (Oct. 28, 2020) (‘we have
been informed by the Pennsylvania Attorney General
that the Secretary of the Commonwealth issued
guidance today directing county boards of elections to
segregate [late-arriving] ballots”) (Alito,  J.,
concurring) with Republican Party v. Boockvar, No.
20A84, 2020 U.S. LEXIS 5345, at *1 (Nov. 6, 2020)
(‘this Court was not informed that the guidance
issued on October 28, which had an important bearing
on the question whether to order special treatment of
the ballots in question, had been modified") (Alito, J.,
Circuit Justice).

9. Fxpert analysis using a commonly
accepted statistical test further raises serious
questions as to the integrity ofthis election.

10. The probability of former Vice President
Biden winning the popular vote in the four Defendant
States—Georgia, Michigan, Pennsylvania, and
Wisconsin—independently given President Trump's
carly lead in those States asof 3 a.m. on November 4,
2020, is less than onc in a quadillion, or 1 in
1,000,000,000,000,000. For former Vice President
Biden to win these four States collectively, the odds of
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that event happening decrease to less than one in a
quadrillion to the fourth power (ie. 1 in
1,000,000,000,000,0009). See Decl. of Charles J.
Cicchetti, Ph.D. (“Cicchetti Decl”) at §¢ 14-21, 30-31.
See App. 4a-Ta, 9a.

11. The same less than one in a quadrillion
statistical improbability of Mr. Biden winning the
popular vote in the four Defendant States—Georgia,
Michigan, Pennsylvania, and  Wisconsin—
independently exists when Mr. Biden's performance
in each of those Defendant States is compared to
former Secretary of State Hilary Clinton's
performance in the 2016 general election and
President Trump's performance in the 2016 and 2020
general elections. Again, the statistical improbability
of Mr. Biden winning the popular vote in these four
States collectively is 1 in 1,000,000,000,000,0005. Id.
10-13, 17-21, 30-31.

12. Putsimply, there is substantial reason to
doubt the voting results in the Defendant States.

13. By purporting to waive or otherwise
modify the existing state law in a manner that was
wholly ultra vires and not adopted by each state's
legislature, Defendant States violated not only the
Electors Clause, U.S. CONST. axt. IL, § 1, cl. 2, but also
the Elections Clause, id. axt. I, § 4 (to the extent that
the Article I Elections Clause textually applies to the
Article 11 process of selecting presidential electors).

14. Plaintiff States and their voters are
entitled to a presidential election in which the votes
from each of the states are counted only if the ballots
are cast and counted in a manner that complies with
the pre-existing laws of each state. See Anderson v.
Celebresze, 460 U.S. 780, 795 (1983) (‘for the
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President and the Vice Presidentof the United States
are the only elected officials who represent all the
voters in the Nation”). Voters who cast lawful ballots
cannot have their votes diminished by states that
administered their 2020 presidential elections in a
manner where it is impossible to distinguish a lawful
ballot from an unlawful ballot.

15. The number of absentee and mail-in
ballots that have been handled unconstitutionally in
Defendant States greatly exceeds the difference
between the vote totals of the two candidates for
President of the United States in cach Defendant
State.

16. In addition to injunctive relief for this
election, Plaintiff State seeks declaratory reliof for all
presidential elections in the future. This problem is
clearly capable of repetition yet evading review. The
integrity of our constitutional democracy requires
that states conduct presidential elections in
accordance with the rule of law and federal
constitutional guarantees.

JURISDICTIONANDVENUE
17. This Court has original and exclusive

jurisdiction over this action because it is a
“controversfy] between two or more States” under
Article IIL§ 2, cl. 2 of the U.S. Constitution and 28
US.C.§ 1251() (2018).

18. In a presidential election, “the impact of
the votes cast in each State is affected by the votes
cast for the various candidates in other States.”
Anderson, 460 U.S. at 795. The constitutional failures
of Defendant States injure Plaintiff States because
“the rightof suffrage can be denied by a debasement
or dilution of the weight of a citizen's vote just as
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effectively as by wholly prohibiting the free exercise of
the franchise.” Bush v. Gore, 531 U.S. 98, 105 (2000)
(quoting Reynolds v. Sims, 377 U. S. 533, 555 (1964)
(Bush 0). Tn other words, Plaintiff State is acting to
protect the interests of its respective citizens in the
fair and constitutional conduct of elections used to
appoint presidential electors.

19. This Court's Article 111 decisions indicate
that only a state can bring certain claims. Lance v.
Coffman, 549 U.S. 437, 442 (2007) (distinguishing
citizen plaintiffs from citizen relators who sued in the
nameof a state); cf. Massachusetts v. EPA, 549 U.S.
497, 520 (2007) (courts owe states “special solicitude
in standing analysis"). Moreover, redressability likely
would undermine a suit against a single state officer
or State because no one State's electoral votes will
make a difference in the election outcome. This action
against multiple State defendants is the only
adequate remedy for Plaintiff States, and this Court
is the only court that can accommodate such a suit.

20. Individual state courts do not—and
under the circumstance of contested clections in
multiple states, cannot—offer an adequate remedy to
resolve clection disputes within the timeframe set by
the Constitution to resolve such disputes and to
appoint a President via the electoral college. No
court—other than this Court—can redress
constitutional injuries spanning multiple States with
the sufficient numberofstates joined as defendants or
respondents to make a difference in the Electoral
College.

21. This Court is the sole forum in which to
exercise the jurisdictional basis for this action.
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PARTIES
22. Plaintiffs the State ofTexas, which is a

sovereign Stateofthe United States.
23. Defendants are the Commonwealth of

Pennsylvania and the States of Georgia, Michigan,
and Wisconsin, which are sovereign States of the
United States.

LEGALBACKGROUND
24. Under the Supremacy Clause, the “Con-

stitution, and the laws of the United States which
shall be made in pursuance thereof ... shall be the
supreme lawofthe land.” U.S. CONST. Art. VI, cl. 2,

25. “The individual citizen has no federal
constitutional right to vote for electors for the
President of the United States unless and until the
state legislature chooses a statewide election as the
‘means to implement its power to appoint members of
the electoral college.” Bush I1, 531 U.S. at 104 (citing
U.S. Const. ant. II, § 1).

26. State legislatures have plenary power to
set the process for appointing presidential electors:
“Each State shall appoint, in such Manner as the
Legislature thereof may direct, a Number of Electors.”
U.S. CoNsT. art. IL, §1, cl. 2;see also Bush II, 531 U.S.
at 104 (The state legislature's power to select the
‘manner for appointingelectors is plenary.” (emphasis
added).

27. At the timeof the Founding, most States
did not appoint electors through popular statewide
elections. In the first presidential election, six of the
ten States that appointed electors did so by direct
legislative appointment. McPherson uv. Blacker, 146
US. 1, 29-80 (1892).
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28. In the second presidential election, nine

of the fifteen States that appointed electors did so by
direct legislative appointment. Id. at 30.

29. In the third presidential election, nine of
sixteen States that appointed electors did so by direct
legislative appointment. Id. at 31. This practice
persisted in lesser degrees through the Election of
1860. Id. at 32.

30. Though “[h]istory has now favored the
voter,” Bush II, 531 U.S. at 104, “there is no doubt of
the right of the legislature to resume the power [of
appointing presidential electors] at any time, for it can
neither be taken away nor abdicated.” McPherson, 146
US. at 35 (emphasis added); of 3 USC. § 2
(‘Whenever any State has held an election for the
purposeof choosing electors, and has failed to make a
choice on the day prescribed by law, the electors may
be appointed on a subsequent day in such a manner
as the legislatureof such State may direct.”).

31. Given the State legislatures’
constitutional primacy in sclecting presidential
electors, the ability to set rules governing the casting
of ballots and counting of votes cannot be usurped by
other branches of state government.

32. The Framers of the Constitution decided
10 select the President through the Electoral College
“to afford as little opportunity as possible to tumult
and disorder” and to place “every practicable obstacle
[to] cabal, intrigue, and corruption,” including “foreign
powers” that might try to insinuate themselves into
our elections. THE FEDERALIST No. 68, at 410-11 (C.
Rossiter, ed. 1961) (Madison, J).

33. Defendant States’ applicable laws are set
out under the facts for cach Defendant State.
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FACTS

34. The use of absentee and mail-in ballots
skyrocketed in 2020, not only as a public-health
response to the COVID-19 pandemic but also at the
urging of mail-in voting's proponents, and most
especially executive branch officials in Defendant
States. According to the Pew Research Center, in the
2020 general election, a record number of votes—
about 65 million—were cast via mail compared to 33.5
million mail-in ballots cast in the 2016 general
clection—an increase of more than 94 percent.

35. In the wake of the contested 2000
election, the bipartisan Jimmy Carter-James Baker
commission identified absentee ballots as “the largest
source of potential voter fraud” BUILDING
CONFIDENCE IN U.S. ELECTIONS: REPORT OF THE
COMMISSION ON FEDERAL ELECTION REFORM, at 46
(Sept. 2005).

36. Concern over the use of mail-in ballots is
not novel to the modern era, Dustin Waters, Mail-in
Ballots Were Part ofa Plot to Deny Lincoln Reelection.
in 1864, WASH. POST (Aug. 22, 2020), but it remains a
current. concern. Crawford v. Marion Cty. Election
Bd., 553 U.S. 181, 194-96 & n.11 (2008); see also Texas
Office of the Attorney General, AG Paxton Announces
Joint Prosecution of Gregg County Organized Election.
Fraud in Mail-In Balloting Scheme (Sept. 24, 2020);
Harriet Alexander & Ariel Zilber, Minneapolis police
opens investigation into reports that Ilhan Omar's
supporters illegally harvested Democrat ballots in
‘Minnesota, DAILY MAIL, Sept. 28, 2020.

5 hitpsivvw eashingtonpost.con/history 2020008122 mail-
in-voting.civilvar-lection-conspiracy-lincoln/
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37. Absentee and mail-in voting are the

primary opportunities for unlawful ballots to be cast.
As a resultofexpanded absentee and mail-in voting
in Defendant States, combined with Defendant States’
unconstitutional modificationof statutory protections
designed to ensure ballot integrity, Defendant States
created a massive opportunity for fraud. In addition,
the Defendant States have made it difficult or
impossible to separate the constitutionally tainted
mail-in ballots from all mail-in ballots.

38. Rather than augment safeguards
against illegal voting in anticipation of the millions of
additional mail-in ballots flooding their States,
Defendant States all materially weakened, or did
away with, security measures, such as witness or
signature verification procedures, required by their
respective legislatures. Their legislatures established
those commonsense safeguards to prevent—orat least
reduce—fraudulent mail-in ballots.

39. Significantly, in Defendant States,
Democrat voters voted by mail at two to three times
the rate of Republicans. Former Vice President Biden
thus greatly benefited from this unconstitutional
usurpation of legislative authority, and the
weakening of legislative mandated ballot security
measures.

40. The outcomeof the Electoral College vote
is directly affected by the constitutional violations
committed by Defendant States. Plaintiff State
complied with the Constitution in the process of
appointing presidential electors for President Trump.
Defendant States violated the Constitution in the
process of appointing presidential electors by
unlawfully abrogating state lection laws designed to
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protect the integrity of the ballots and the electoral
process, and those violations proximately caused the
appointment of presidential electors for former Vice
President Biden. Plaintiff State will therefore be
injured if Defendant States’ unlawfully certify these
presidential electors.
Commonwealth of Pennsylvania

41. Pennsylvania has 20 electoral votes,
with a statewide vote tally currently estimated at
3,363,951 for President Trump and 5,445,548 for
former Vice President Biden, a marginof81,597 votes.

42. The number of votes affected by the
various constitutional violations exceeds the margin
of votes separating the candidates.

43. Pennsylvania's SecretaryofState, Kathy
Boockvar, without legislative approval, unilaterally
abrogated several Pennsylvania statutes requiring
signature verification for absentee or mail-in ballots.
Pennsylvania's legislature has not ratified these
changes, and the legislation did not include a
severability clause.

44. On August 7, 2020, the League ofWomen
Voters of Pennsylvania and others filed a complaint
against Secretary Boockvar and other local election
officials, secking “a declaratory judgment that
Pennsylvania existing signature verification
procedures for mail-in voting” were unlawful for a
number of reasons. League of Women Voters of
Pennsylvania v. Boockvar, No. 2:20-cv-03850-PBT,
(ED. Pa. Aug. 7, 2020).

45. The Pennsylvania Department of State
quickly settled with the plaintiffs, issuing revised
guidance on September 11, 2020, stating in relevant
part: “The Pennsylvania Election Code docs not

FL-AG-21:0220-A-000408



15
authorize the county board of elections to set aside
returned absentee or mail-in ballots based solely on
signature analysis by the county boardof elections.”

46. This guidance is contrary to
Pennsylvania law. First, Pennsylvania Election Code
mandates that, for non-disabled and non-military
voters, all applications for an absentee or mail-in
ballot “shall be signed by the applicant.” 25 Pa. STaT.
§§ 3146.2(d) & 3150.12(). Second, Pennsylvania's
voter signature verification requirements are
expressly set forth at 25 PA. STAT. 350(a.3)(1)-(2) and
§ B146.8(2)(3)-(7).

47. The Pennsylvania DepartmentofState's
guidance unconstitutionally did away with
Pennsylvania's statutory signature verification
requirements. Approximately 70 percent of the
requests for absentee ballots were from Democrats
and 25 percent from Republicans. Thus, this
unconstitutional abrogation of state election law
greatly inured to former Vice President Biden's
benefit.

48. In addition, in 2019, Pennsylvania's
legislature enacted bipartisan election reforms, 2019
Pa. Legis. Serv. Act 2019-77, that set inter alia a
deadline of 8:00 p.m. on election day for a county
board of elections to receive a mail-in ballot. 25 Pa.
STAT. §§ 3146.60), 3150.16(). Acting under a
generally worded clause that “Elections shall be free
and equal,” PA. CONST. art. 1, § 5, cl. 1, a 4-3 majority
of Pennsylvania's Supreme Court in Pa. Democratic
Party v. Boockuar, 238 A.3d 345 (Pa. 2020), extended
that deadline to three days after Election Day and
adopted a presumption that even non-postmarked
ballots were presumptively timely.
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49. Pennsylvania's election law also requires

that poll-watchers be granted access to the opening,
counting, and recordingofabsentee ballots: “Watchers
shall be permitted to be present when the envelopes
containing official absentee ballots and mail-in ballots
are opened and when such ballots are counted and
recorded.” 25 PA. STAT. § 3146.8(b). Local lection
officials in Philadelphia and Allegheny Counties
decided not to follow 25 PA. STAT. § 3146.8(b) for the
opening, counting, and recording of absentee and
mail-in ballots.

50. Priorto the election, Secretary Boockvar
sent an email to local election officials urging them to
provide opportunities for various persons—including
political parties—to contact voters to “cure” defective
mail-in ballots. This process clearly violated several
provisions of the state election code.
«Section 3146.8(a) requires: “The county boards of

election, upon receiptof official absentee ballots in
sealed official absentee ballot envelopes as
provided under this article and mail-in ballots as
in sealed official mail-in ballot envelopes as
provided under Article XITI-D,1 shall safely keep
the ballots in scaled or locked containers until
they are to be canvassed by the county board of
elections.”

© Section 3146.8@)(1)Gii) provides that mail-in
ballots shall be canvassed(if they are received by
cight o'clock p.m. on election day) in the manner
prescribed by this subsection.

+ Section 3146.8(2)(1.1) provides that the first look
at the ballots shall be “no earlier than seven
oclock a.m. on election day.” And the hour for this
“pre-canvas” must be publicly announced at least
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48 hours in advance. Then the votes are counted
on election day.

51. By removing the ballots for examination
prior to seven o'clock a.m. on election day, Secretary
Boockvar created a system whereby local officials
could review ballots without the proper
announcements, observation, and security. This
entire scheme, which was only followed in Democrat
majority counties, was blatantly illegal in that it
permitted the illegal removal of ballots from their
locked containers prematurely.

52. Statewide clection officials and local
election officials in Philadelphia and Allegheny
Counties, aware of the historical Democrat advantage
in those counties, violated Pennsylvania's election
code and adopted the differential standards favoring
voters in Philadelphia and Allegheny Counties with
the intent to favor former Vice President Biden. See
Verified Complaint (Doc. No. 1), Donald J. Trump for
President, Inc. v. Boockuar, 4:20-¢v-02078-MWB (M.D.
Pa. Nov. 18, 2020)at 4 3.6, 9, 11, 100-143.

53. Absentee and mailin ballots in
Pennsylvania were thus evaluated under an illegal
standard regarding signature verification. It is now
impossible to determine which ballots were properly
cast and which ballots were not.

54. The changed process allowing the curing
of absentee and mail-in ballots in Allegheny and
Philadelphia counties is a separate basis resulting in
an unknown number of ballots being treated in an
unconstitutional manner inconsistent with
Pennsylvania statute. Id.

55. In addition, a great number of ballots
were received after the statutory deadline and yet
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were counted by virtue of the fact that Pennsylvania
did not segregate all ballots received after 8:00 pm on
November 3, 2020. Boockvar’s claim that only about
10,000 ballots were received after this deadline has no
way of being proven since Pennsylvania broke its
promise to the Court to segregate ballots and co-
‘mingled perhaps tens, or even hundreds of thousands,
of illegal late ballots.

56. On December 4, 2020, fifteen members of
the Pennsylvania House of Representatives led by
Rep. Francis X. Ryan issued a report to Congressman
Scott Perry (the “Ryan Report.” App. 139a-11a)
stating that “[tJhe general election of 2020 in
Pennsylvania was fraught with inconsistencies,
documented irregularities and impropricties
associated with mail-in balloting, pre-canvassing, and
canvassing that the reliability of the mail-in votes in
the Commonwealth of Pennsylvania is impossible to
rely upon.”

57. The Ryan Report's findings are startling,
including:

+ Ballots with NO MAILED date. That total is
9.005.

+ Ballots Retumed on or BEFORE the Mailed
Date. That total is 58.221.

«Ballots Retumed one day afler Mailed Date.
“That total is 51.200.

1d. 14a.
58. These nonsensical numbers alone total

118,426 ballots and exceed Mr. Biden's margin of
81660 votes over President Trump. But these
discrepancies pale in comparison to the discrepancies
in Pennsylvania's reported data concerning the
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number of mail-in ballots distributed to the
populace—now with no longer subject to legislated
mandated signature verification requirements.

59. The Ryan Report also states as follows:
[1}n a data file received on November 4, 2020, the
Commonwealth's PA Open Data sites reported over
3.1 million mail in ballots sent out, The CSV file
from the state on November 4 depicts 3.1 million
mail in ballots sent out but on November 2, the
information was provided that only 2.7 million
ballots had been sent out. This. discrepancy of
approximately 400,000 ballotsfrom November 2 to
November 4 as not been explained.

1d. at 143a-44a. (Emphasis added).
60. These stunning figures illustrate the

out-of-control nature of Pennsylvania's mail-in
balloting scheme. Democrats submitted mail-in
ballots at more than two times the rate of
Republicans. This numberofconstitutionally tainted
ballots far exceeds the approximately 81,660 votes
separating the candidates.

61. This blatant disregard of statutory law
renders all mail-in ballots constitutionally tainted
and cannot form the basis for appointing or certifying
Pennsylvania's presidential electors to the Electoral
College.

62. According to the US. Election
Assistance Commission's report to Congress Election
Administration and Voting Survey: 2016
Comprehensive Report, in 2016 Pennsylvania received
266,208 mail-in ballots; 2,534 of them were rejected
(95%). Id. at p. 24. However, in 2020, Pennsylvania
received more than 10 times the number of mail-in
ballots compared to 2016. As explained supra, this
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much larger volume of mail-in ballots was treated in
an unconstitutionally modified manner that included:
(1) doing away with the Pennsylvania's signature
verification requirements; (2) extending that deadline
to three days after Election Day and adopting a
presumption that even non-postmarked ballots were
presumptively timely; and (3) blocking poll watchers
in Philadelphia and Allegheny Counties in violation of
State law.

63. These non-legislative modifications to
Pennsylvania's election rules appear to have
generated an outcome-determinative number of
unlawful ballots that were cast in Pennsylvania.
Regardless of the number of such ballots, the non-
legislative changes to the eletion rules violated the
Electors Clause.
State of Georgia

64. Georgia has 16 clectoral votes, with a
statewide vote tally currently estimated at 2,458,121
for President Trump and 2,472,098 for former Vice
President Biden, a margin of approximately 12,670
votes.

65. The number of votes affected by the
various constitutional violations exceeds the margin
of votes dividing the candidates.

66. Georgia's Secretary of State, Brad
Raffensperger, without legislative approval,
unilaterally abrogated Georgia's statute governing
the signature verification process for absentee ballots.

67. 0.CGA. § 21-2:386()(2) prohibits the
opening of absentee ballots until after the polls open
on Election Day: In April 2020, however, the State
Election Board adopted SecretaryofState Rule 183-1-
14-09-15, Processing Ballots Prior to Election Day.
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That rule purports to authorize county election
officials to begin processing absentee ballots up to
three weeks before Election Day.

68. Georgia law authorizes and requires a
single registrar or clerk—after reviewing the outer
envelope—to reject an absentee ballot if the voter
failed to sign the required oath or to provide the
required information, the signature appears invalid,
or the required information does not conform with the
information on file, ov ifthe voter is otherwise found
ineligible to vote. 0.C.G.A. § 21-2-386(a)(1)(B)-(C).

69. Georgia law provides absentee voters the
chance to “cure a failure to sign the oath, an invalid
signature, or missing information” on a ballots outer
envelope by the deadline for verifying provisional
ballots i.c., three days after the election). 0.C.G.A. §§
21-2:386)(1)(C), 21-2-419(0)(2). To facilitate cures,
Georgia law requires the relevant election official to
notify the voter in writing: “The board of registrars or
absentee ballot clerk shall promptly notify the elector
of such rejection, a copy of which notification shall be
retained in the files of the board of registrars or
absentee ballot clerk for at least two years.” 0.C.G.A.
§21-2-386(a)(1)(B).

70. On March 6, 2020, in Democratic Party
of Georgia v. Raffensperger, No. 1:19-cv-5028-WMR
(N.D. Ga), Georgia's Secretary of State entered a
Compromise Settlement Agreement and Release with
the Democratic Partyof Georgia (the “Settlement”) to
materially change the statutory requirements for
reviewing signatures on absentee ballot envelopes to
confirm the voter's identity by making it far more
difficult to challenge defective signatures beyond the
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express mandatory procedures set forth at Ga. CODE §
21-2:386(a)()(B).

71 Among other things, before a ballot could
be rejected, the Settlement required a registrar who
found a defective signature to now seek a review by
two other registrars, and only if a majority of the
registrars agreed that the signature was defective
could the ballot be rejected but not before all three
registrars’ names were written on the ballot envelope
along with the reason for the rejection. These
cumbersome procedures are in direct conflict with
Georgia's statutory requirements, as is the
Settlement’s requirement that notice be provided by
telephone (i.e., not in writing)if a telephone number
is available. Finally, the Settlement purports to
require State election officials to consider issuing
guidance and training materials drafted by an expert
retained by the Democratic Partyof Georgia.

72. Georgia's legislature has not ratified
these material changes to statutory law mandated by
the Compromise Settlement Agreement and Release,
including altered signature verification requirements
and early opening of ballots. The relevant legislation
that was violated by Compromise Settlement
Agreement and Release did not include a severability
clause.

73. This unconstitutional change in Georgia
law materially benefitted former Vice President
Biden. According to the Georgia Secretary of State's
office, former Vice President Biden had almost double
the number of absentee votes (65.32%) as President
Trump (34.68%). See Cicchetti Decl. at § 25, App. Ta-
sa.
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74. The effect of this unconstitutional
change in Georgia election law, which made it more
likely that ballots without matching signatures would
be counted, had a material impact on the outcome of
the election.

75. Specifically, there were 1,305,659
absentee mail-in ballots submitted in Georgia in 2020.
There were 4,786 absentee ballots rejected in 2020.
This is a rejection rate of .37%. In contrast, in 2016,
the 2016 rejection rate was 6.42% with 13,677
absentee mail-in ballots being rejected outof 213,033
submitted, which more than seventeen times greater
than in 2020. See Cicchetti Decl. at § 24, App. 7a.

76. Ifthe rejection rateofmailed-in absentee
ballots remained the same in 2020 as it was in 2016,
there would be 83,517 less tabulated ballots in 2020.
The statewide split of absentee ballots was 34.68% for
‘Trump and 65.2% for Biden. Rejecting at the higher
2016 rate with the 2020 split between Trump and
Biden would decrease Trump votes by 28,965 and
Biden votes by 54,552, which would be a net gain for
Trump of 25,387 votes. This would be more than
needed to overcome the Biden advantage of 12,670
votes, and Trump would win by 12,917 votes. Id.
Regardless of the number of ballots affected, however,
the non-legislative changes to the election rules
violated the Electors Clause.
State of Michigan

77. Michigan has 16 electoral votes, with a
statewide vote tally currently estimated at 2,650,695
for President Trump and 2,796,702 for former Vice
President Biden, a margin of 146,007 votes. In Wayne
County, Mr. Biden's margin (322925 votes)
significantly exceeds his statewide lead.
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78. The number of votes affected by the
various constitutional violations exceeds the margin
of votes dividing the candidates.

79. Michigan's Secretary of State, Jocelyn
Benson, without legislative approval, unilaterally
abrogated Michigan election statutes related to
absentee ballot applications and signature
verification. Michigan's legislature has not ratified
these changes, and its election laws do not include a
severability clause.

80. As amended in 2018, the Michigan
Constitution provides all registered voters the right to
request and vote by an absentee ballot without giving
a reason. MICH. CONST. art. 2, §4.

81. On May 19, 2020, however, Secretary
Benson announced that her office would send
unsolicited absentec-voter ballot applications by mail
to all 7.7 million registered Michigan voters prior to
the primary and general elections. Although her office
repeatedly encouraged voters to vote absentee
because of the COVID-19 pandemic, it did not ensure
that Michigan's election systems and procedures were
adequate to ensure the accuracy and legality of the
historic flood of mail-in votes. In fact, it did the
opposite and did away with protections designed to
deter voter fraud.

82. Secretary Benson's flooding of Michigan
with millions of absentee ballot applications prior to
the 2020 general election violated M.C.L. § 168.7593).
That statute limits the procedures for requesting an
absentee ballot to three specified ways:

An application for an absent voter ballot under this
section may be made in any of the following ways:
(a) By a written request signed by the voter.
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(b) On an absent voter ballot application form
provided for that purpose by the clerk of the city or
township.
(¢) Ona federal posteard application.

M.C.L. § 168.759(3) (emphasis added).
83. The Michigan Legislature thus declined

to include the Secretary of State as a means for
distributing absentee ballot applications. Id. §
168.759(3)(b). Under the statute's plain language, the
Legislature explicitly gave only local clerks the power
to distribute absentee voter ballot applications. Id.

84. Because the Legislature declined to
explicitly include the Secretary of State as a vehicle
for distributing absentee ballots applications,
Secretary Benson lacked authority to distribute even
a single absentee voter ballot application—much less
the millions of absentee ballot applications Secretary
Benson chose to flood across Michigan.

85. Secretary Benson also violated Michigan
law when she launched a program in June 2020
allowing absentee ballots to be requested online,
without signature verification as expressly required
under Michigan law. The Michigan Legislature did
not approve or authorize Secretary Benson's
unilateral actions.

86. MCL 168.759(4) states in relevant part:
“An applicant for an absent voter ballot shall sign the
application. Subject to section 7612), a clerk or
assistant clerk shall not deliver an absent voter ballot.
to an applicant who does not sign the application.”

87. Further, MCL § 168.7612) states in
relevant part: “The qualified voter file must be used to
determine the genuineness of a signature on an
application for an absent voter ballot”, and if “the
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signatures do not agree sufficiently or [if] the
signature is missing” the ballot must be rejected.

88. In 2016 only 587,618 Michigan voters
requested absentee ballots. In stark contrast, in 2020,
3.2 million votes were cast by absentee ballot, about
57% of total votes cast — and more than five times the
number of ballots even requested in 2016.

89. Secretary Benson's unconstitutional
modifications of Michigan's clection rules resulted in
the distribution of millions of absentee ballot
applications without verifying voter signatures as
required by MCL §§ 168.759(4) and 168.761(2). This
means that millions of absentee ballots were
disseminated in violation of Michigan's statutory
signature-verification requirements. Democrats in
Michigan voted by mail at a ratio of approximately
two to one compared to Republican voters. Thus,
former Vice President Biden materially benefited
from these unconstitutional changes to Michigan's
election law.

90. Michigan also requires that poll
watchers and inspectors have access to vote counting
and canvassing. M.C.L. §§ 168.674-675.

91. Local election officials in Wayne County
made a conscious and express policy decision not to
follow M.CL. §§ 168.674-675 for the opening,
counting, and recording of absentee ballots.

92. Michigan also has strict signature
verification requirements for absentee ballots,
including that the Elections Department place a
written statement or stamp on cach ballot envelope
where the voter signature is placed, indicating that
the voter signature was in fact checked and verified
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with the signature on file with the State. See MCL §
168.765a(6).

93. However, Wayne County made the policy
decision to ignore Michigan's statutory signature-
verification requirements for absentee ballots. Former
Vice President Biden received approximately 587.074,
or 68%, of the votes cast there compared to President
Trump'sreceiving approximate 264,149, or 30.59%, of
the total vote. Thus, Mr. Biden materially benefited
from these unconstitutional changes to Michigan's
election law.

94. Numerous poll challengers and an
Election Department employee whistleblower have
testified that the signature verification requirement
was ignored in Wayne County in a case currently
pending in the Michigan Supreme Court.t For
example, Jesse Jacob, a decades-long City of Detroit
employee assigned to work in the Elections Department for
the 2020 election testified that:

Absentee ballots that were received in the mail would
have the voter's signature on the envelope. While [
was at the TCF Center, I was instructed not o look at
any of the signatures on the absentee ballots, and |
was instructed not to compare the signature on the
absentee ballot with the signature on fle.*

t Johnson v. Benson, Petition for Extraordinary Writs &
Declaratory Relief filed Nov. 26, 2020 (Mich. Sup. Ct) at ¢€ 71,
138.39, App. 250-51.

© Id, Affidavit of Jessy Jacob, Appendix 114 at $15, attached at
App. in-36.
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95. The TCF was the only facility within
Wayne County authorizedtocount ballots for the City
of Detroit.

96. These non-legislative modifications to
Michigan's election statutes resulted in a number of
constitutionally tainted votes that far exceeds the
margin of voters scparating the candidates in
Michigan.

97. Additional public information confirms
the material adverse impact on the integrity of the
vote in Wayne County caused by these
unconstitutional changes to Michigan's election law.
For example, the Wayne County Statement of Votes
Report lists 174,384 absentee ballots out of 566,694
absentee ballots tabulated (about 30.8%) as counted
without a registration number for precincts in the
City of Detroit. See Cicchetti Decl. at § 27, App. 8a.
The number of votes not tied to a registered voter by

itself exceeds Vice President Biden's marginofmargin
of 146,007 votes by more than 28,377 votes.

98. The extra ballots cast most likely
resulted from the phenomenon of Wayne County
election workers running the same ballots through a
tabulator multiple times, with Republican poll
watchers obstructed or denied access, and clection
officials ignoring poll watchers’ challenges, as
documented by numerous declarations. App. 25a-51a.

99. In addition, a member of the Wayne
County Board of Canvassers (‘Canvassers Board"),
William Hartman, determined that 71% of Detroit's
Absent Voter Counting Boards (‘AVCBS") were
unbalanced—i.e., the number of people who checked
in did not match the number of ballots cast—without
explanation. Id. at § 29.
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100. On November 17, 2020, the Canvassers

Board deadlocked 2-2 over whether to certify the
resultsof the presidential election based on numerous
reports of fraud and unanswered material
discrepancies in the county-wide election results. A
few hours later, the Republican Board members
reversed their decision and voted to certify the results
after severe harassment, including threats ofviolence.

101. The following day, the two Republican
members of the Board rescinded their votes to cortify
the vote and signed affidavits alleging they were
bullied and misled into approvingelection results and
do not believe the votes should be certified until
serious irregularities in Detroit votes are resolved. See
Cicchetti Decl. at § 29, App. 8a.

102. Regardless of the number of votes that
were affected by the unconstitutional modification of
Michigan's election rules, the non-legislative changes
to the election rules violated the Electors Clause.
StateofWisconsin

103. Wisconsin has 10 electoral votes, with a
statewide vote tally currently estimated at 1,610,151
for President Trump and 1,630,716 for former Vice
President Biden (i.e., a margin of 20,565 votes). In two
counties, Milwaukee and Dane, Mr. Biden's margin
(364,298 votes) significantly exceeds his statewide
lead.

104. In the 2016 general clection some
146,932 mail-in ballots were returned in Wisconsin
out of more than 3 million votes casts In stark
contrast, 1,275,019 mail-in ballots, nearly a 900

© Source: US. Elections Project, available at
https clectproject orglearly_2016.
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percent increase over 2016, were returned in the
November 3, 2020 election.’

105. Wisconsin statutes guard against fraud
in absentee ballots: “[Voting by absentee ballot is a
privilege exercised wholly outside the traditional
safeguards of the polling place. The legislature finds
that the privilege of voting by absentee ballot must be
carefully regulated to prevent the potential for fraud
or abuse[.]” WISC. STAT. § 6.84(1).

106. In direct contravention of Wisconsin law,
leading up to the 2020 general election, the Wisconsin
Elections Commission (“WEC") and other local
officials unconstitutionally modified Wisconsin
election laws—each time taking steps that weakened,
or did away with, established security procedures put
in place by the Wisconsin legislature to ensure
absentee ballot integrity.

107. For example, the WEC undertook a
campaign to position hundredsofdrop boxes to collect
absentee ballots—including the use of unmanned drop
boxes.s

108. The mayors of Wisconsin's five largest
cities—Green Bay, Kenosha, Madison, Milwaukee,
and Racine, which all have Democrat majorities—
joined in this effort, and together, developed a plan
use purportedly “secure drop-boxes to facilitate return

© Source: US. Blections Project, available at
httpsielectprojectgithub.o/Barly-Vote-2020G/WL him.
3 Wisconsin Elections Commission Memoranda, To: All
Wisconsin Election Officials, Aug. 19, 2020, available at:
hitpsiiclectionswi govisiteslelections.wi gov/files/2020-
08/Drop320Box%20Finalpdf. at p. 3 of4.

FL-AG-21-0220-A-000422



31

of absentee ballots.” Wisconsin Safe Voting Plan 2020,
at 4 (June 15, 2020).0

109. It is alleged in an action recently filed in
the United States District Court for the Eastern
District of Wisconsin that over five hundred
unmanned, illegal, absentee ballot drop boxes were
used in the Presidential election in Wisconsin.»

110. However, the use of any drop box,
manned or unmanned, is directly prohibited by
Wisconsin statute. The Wisconsin legislature
specifically described in the Election Code “Alternate
absentee ballot sitefs]” and detailed the procedure by
which the governing body of a municipality may
designate a site or sites for the delivery of absentee
ballots “other than the office of the municipal clerk or
board of election commissioners as the location from
which electors of the municipality may request and
vote absentee ballots and to which voted absentee
ballots shall be returned by electors for any election.”
Wis. Stat. 6.855(1).

111. Any alternate absentee ballot site “shall
be staffed by the municipal clerk or the executive
director of the board of election commissioners, or
employees of the clerk or the board of clection
commissioners.” Wis. Stat. 6.855(3). Likewise, Wis.

© Wisconsin Safe Voting Plan 2020 Submitted to the Center
for Tech & Civie Life, Juno 15, 2020, by the Mayors of Madison,
Milwaukee, Racine, Kenosha and Green Bay available af
hutpsdiww techandeivieife.orghvp-
contentiuploads/2020/07/Approved-Wisconsin:Safe-Voting-Plan-
2020.pdf.
10 SeeComplaint (Doc. No. 1), Donald J. Trump, Candidate for
President of the United States of America v. The Wisconsin
Election Commision, Case 2:20-ev-01785.BHL (E.D. Wisc. Dec.
2,2020) (Wisconsin Trump Campaign Complaint”) at $5 155-8.
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Stat. 7.15(2m) provides, “(ijn a municipality in which
the governing body has elected to an establish an
alternate absentee ballot sit. under s. 6.855, the
municipal clerk shall operate such site as though it
were his or her office for absentee ballot purposes and
shall ensure that such site is adequately staffed.”

112. Thus, the unmanned absentee ballot
drop-off sites are prohibited by the Wisconsin
Legislature as they do not comply with Wisconsin law
expressly defining “[a]lternate absentee ballot site[s]".
Wis. Stat. 6.855(1), (3).

113. In addition, the use ofdrop boxes for the
collection of absentee ballots, positioned
predominantly in Wisconsin's lavgest cities, is directly
contrary to Wisconsin law providing that absentee
ballots mayonlybe “mailed by theelector, or delivered
in person to the municipal clerk issuing the ballot or
ballots.” Wis. Stat. § 6.87(4)(b)1 (emphasis added).

114. The fact that other methods ofdelivering
absentee ballots, such as through unmanned dvop
boxes, are not permitted is underscored by Wis. Stat.
§ 6.87(6) which mandates that, “fany ballot not
‘mailed or delivered as provided in this subsection may
not be counted” Likewise, Wis. Stat. § 6.84(2)
underscores this point, providing that Wis. Stat. §
6.87(6) “shall be construed as mandatory.” The
provisioncontinues—Ballots cast in contravention of
the procedures specified in those provisions may not
be counted. Ballots counted in contravention of the
procedures specified in. those provisions may not be
included in the certified result of any election.” Wis.
Stat. § 6.84(2) (emphasis added).

115. These were not the only Wisconsin
election laws that the WEC violated in the 2020
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general election. The WEC and local election officials
also took it upon themselves to encourage voters to
unlawfully declare themselves “indefinitely
confined’—which under Wisconsin law allows the
voter to avoid security measures like signature
verification and photo ID requirements.

116. Specifically, registering to vote by
absentee ballot requires photo identification, except
for those who register as “indefinitely confined” or
“hospitalized.” Wisc. STAT. § 6.86(2)(a), (3)(a).
Registering for indefinite confinement requires
certifying confinement “because of age, physical
illness or infirmity or [because the voter] is disabled
for an indefinite period.” Id. § 6.86(2)(a). Should
indefinite confinement cease, the voter must notify
the county clerk, id., who must remove the voter from
indefinite-confinement status. Id. § 6.86(2)(b).

117. Wisconsin election procedures for voting
absentee based on indefinite confinement enable the
voter to avoid the photo ID requirement and signature
requirement. Id. § 6.86(1)(ag)/(3)(a)(2).

118. On March 25, 2020, in clear violation of
Wisconsin law, Dane County Clerk Scott McDonnell
and Milwaukee County Clerk George Christensen
both issued guidance indicating that all voters should
mark themselves as “indefinitely confined” because of
the COVID-19 pandemic.

119. Believing this to be an attempt to
circumvent Wisconsin's strict voter ID laws, the
Republican Party of Wisconsin petitioned the
Wisconsin Supreme Court to intervene. On March 31,
2020, the Wisconsin Supreme Court unanimously
confirmed that the clerks’ “advice was legally
incorrect” and potentially dangerous because “voters
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may be misled to exercise their right to vote in ways
that are inconsistent with Wisc. STAT. § 6.86(2)."

120. On May 13, 2020, the Administrator of
WEC issued a directive to the Wisconsin clerks
prohibiting removal of voters from the registry for
indefinite-confinement status if the voter is no longer
“indefinitely confined.”

121. The WECSs directive violated Wisconsin
law. Specifically, WISC. STAT. § 6.86(2)(a) specifically
provides that “any [indefinitely confined] elector [who]
is no longer indefinitely confined ... shall so notify the
municipal clerk.” WISC. STAT. § 6.86(2)(b) further
provides that the municipal clerk “shall remove the
nameof any other elector from the list upon request
of the elector or upon receipt of reliable information
that an elector no longer qualifies for the service.”

122. According to statistics kept by the WEC,
nearly 216,000 voters said they were indefinitely
confined in the 2020 election, nearly a fourfold
increase from nearly 57,000 voters in 2016. In Dane
and Milwaukee counties, more than 68,000 voters
said they were indefinitely confined in 2020, a fourfold
increase from the roughly 17,000 indefinitely confined
voters in those counties in 2016.

123. Under Wisconsin law, voting by absentee
ballot also requires voters to complete a certification,
including their address, and have the envelope
witnessed by an adult who also must sign and indicate
their address on the envelope. See WISC. STAT. § 6.87.
The sole remedy to cure an “improperly completed
certificate or [ballot] with no certificate” is for “the
clerk [to] return the ballot to the electorJ" Id. §
6.879). “If a certificate is missing the address of a
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witness, the ballot may not be counted.” Id. § 6.87(6d)
(emphasis added).

124. However, in a training video issued April
1, 2020, the Administrator of the City of Milwaukee
Elections Commission unilaterally declared that a
“witness address may be written in red and that is
because we were able to locate the witnesses’ address
for the voter” to add an address missing from the
certifications on absentee ballots. The Administrator's
instruction violated Wisc. STAT. § 6.87(6d). The WEC
issued similar guidance on October 19, 2020, in
violation of this statute as well

125. In the Wisconsin Trump Campaign
Complaint, it is alleged. supported by the sworn
affidavits of poll watchers, that canvas workers
carried out this unlawful policy, and acting pursuant
to this guidance, in Milwaukee used red-ink pens to
alter the certificates on the absentee envelope and
then cast and count the absentee ballot. These acts
violated Wisc. STAT. § 6.87(6d) (If a certificate is
missing the address of a witness, the ballot may not
be counted’). See also WISC. STAT. § 6.8769) (If a
municipal clerk receives an absentee ballot with an
improperly completed certificate or with no certificate,
the clerk may return the ballot to the elector . . .
whenever time permits theelector to correct the defect
and return the ballot within the period authorized.”).

126. Wisconsin's legislature has not ratified
these changes, and its election laws do not include a
severability clause.

127. In addition, Ethan J. Pease, a box truck
delivery driver subcontracted to the U.S. Postal
Service (USPS) to deliver truckloads of mail-in
ballots to the sorting center in Madison, WI, testified
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that USPS employees were backdating ballots
received after November 3, 2020. Decl. of Ethan J.
Pease at 4 3-13. Further, Pease testified how a
senior USPS employe told him on November 4, 2020
that “fan order came down from the
Wisconsin/lllinois Chapter of the Postal Service that
100,000 ballots were missing’ and how the USPS
dispatched employees to “find]] ... the ballots.” Id.
810. One hundred thousand ballots supposedly
“found” after election day would far exceed former
Vice President Biden margin of 20,565 votes over
President Trump.

COUNT I: ELECTORS CLAUSE

128. Plaintiff State repeats and re-alleges the
allegations above, as if fully set forth herein.

129. The Electors Clauseof Article II, Section
1, Clause 2, of the Constitution makes clear that only
the legislatures of the States are permitted to
determine the rules for appointing presidential
electors. The pertinent rules here are the state
election statutes, specifically those relevant to the
presidential election.

130. Non-legislative actors lack authority to
amend or nullify election statutes. Bush II, 531 U.S.
at 104 (quoted supra).

131. Under Heckler v. Chaney, 470 U.S. 821,
833 n.d (1985), conscious and express executive
policies—even if unwritten—to nullify statutes or to
abdicate statutory responsibilities are reviewable to
the same extent asif the policies had been written or
adopted. Thus, conscious and express actions by State
or local election officials to nullify or ignore
requirements of election statutes violate the Electors

FLAG-21-0220-4000428



37

Clause to the same extent as formal modifications by
Judicial officers or State executive officers.

132. The actions set out in Paragraphs 41-128
constitute non-legislative changes to State election
law by executive-branch State election officials, or by
judicial officials, in Defendant States Pennsylvania,
Georgia, Michigan, and Wisconsin, in violation of the
Electors Clause

133. Electors appointed to Electoral College
in violation of the Electors Clause cannot cast
constitutionally valid votes for the office of President.

COUNT II: EQUAL PROTECTION

134. PlaintiffState repeats and re-alleges the
allegations above, as if fully set forth herein.

135. The Equal Protection Clause prohibits
the use of differential standards in the treatment and
tabulation of ballots within a State. Bush II, 531 U.S,
at 107.

136. The one-person, one-vote principle
requires counting valid votes and not counting invalid
votes. Reynolds, 377 U.S. at 554-55; Bush II, 531 U.S.
at 103 (‘the votes cligible for inclusion in the
certification are the votes meeting the properly
established legal requirements”).

137. The actions set out in Paragraphs 66-73
(Georgia), 80-93 (Michigan), 44-55 (Pennsylvania),
and 106-24 (Wisconsin) created differential voting
standards in Defendant States Pennsylvania,
Georgia, Michigan, and Wisconsin in violation of the
Equal Protection Clause.

138. The actions set out in Paragraphs 66-73
(Georgia), 80-93 (Michigan), 44-55 (Pennsylvania),
and 106-24 (Wisconsin) violated the one-person, one-
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vote principle in Defendant States Pennsylvania,
Georgia, Michigan, and Wisconsin.

139. By the shared enterprise of the entire
nation clecting the President and Vice President,
equal protection violations in one State can and do
adversely affect and diminish the weight of votes cast
in States that lawfully abide by the election structure
set forth in the Constitution. Plaintiff State is
therefore harmed by this unconstitutional conduct in
violation of the Equal Protection or Due Process
Clauses.
COUNTIII:DUEPROCESS

140. Plaintiff State repeats and re-alleges the
allegations above, as if fully set forth herein.

141. When election practices reach “the point
of patent and fundamental unfairness,” the integrity
of the electionitselfviolates substantive due process.
Griffin v. Burns, 570 F.2d 1065, 1077 (1st Cir. 1978);
Duncan v. Poythress, 657 F.2d 691, 702 (5th Cir.
1981); Florida State Conference of N.A.AC.P. v.
Browning, 522 F.3d 1153, 1183-84 (11th Cir. 2008);
Roe v. Stateof Ala. By & Through Evans, 43 F.3d 574,
580-82 (11th Cir. 1995); Roe v. Stateof Ala., 68 F.3d
404, 407 (11th Cir. 1995); Marks v. Stinson, 19 F. 3d
873, 878 (3rd Cir. 1994).

142. Under this Court's precedents on proced-
ural due process, not only intentional failure to follow
election law as enacted by a State's legislature but
also random and unauthorized acts by state election
officials and their designecs in local government can
violate the Due Process Clause. Parratt v. Taylor, 451
USS. 527, 537-41 (1981), overruled in part on other
grounds by Daniels v. Williams, 474 U.S. 327, 330-31
(1986); Hudson v. Palmer, 468 U.S. 517, 532 (1984).
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‘The difference between intentional acts and random
and unauthorized acts is the degreeofpre-deprivation
review.

143. Defendant States acted
unconstitutionally to lower their election standards—
including to allow invalid ballots to be counted and
valid ballots to not be counted—with the express
intent to favor their candidate for President and to
alter the outcome of the 2020 election. In many
instances these actions occurred in areas having a
history of election fraud.

144. The actions set out in Paragraphs 66-73
(Georgia), 80-93 (Michigan), 44-55 (Pennsylvania),
and 106-24 (Wisconsin) constitute intentional
violations of State election law by State election
officials and their designees in Defendant States
Pennsylvania, Georgia, Michigan, and Wisconsin, in
violation of the Due Process Clause.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff States respectfully
request that this Court issue the following relief:

A. Declare that Defendant States
Pennsylvania, Georgia, Michigan, and Wisconsin
administered the 2020 presidential election in
violation of the Electors Clause and the Fourteenth
Amendment of the U.S. Constitution.

B. Declare that any electoral college votes
cast by such presidential clectors appointed in
Defendant States Pennsylvania, Georgia, Michigan,
and Wisconsin are in violation of the Electors Claus
and the Fourteenth Amendment of the U.S,
Constitution and cannot be counted.
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C. Enjoin Defendant States’ use of the 2020
election results for the Office of President to appoint.
presidential electors to the Electoral College.

D. Enjoin Defendant States’ use of the 2020
election results for the Office of President to appoint.
presidential electors to the Electoral College and
authorize, pursuant to the Court's remedial authority,
the Defendant States to conduct a special election to
appoint presidential electors.

E. Ifany of Defendant States have already
appointed presidential electors to the Electoral
College using the 2020 election results, direct such
States’ legislatures, pursuant to 3 U.S.C. § 2 and U.S.
CONST. ant. 11, § 1, cl. 2, to appoint a new set of
presidential electors in a manner that does not violate
the Electors Clause and the Fourteenth Amendment,
or to appoint no presidential electors at all.

F.  Enjoin the Defendant States from
certifying presidential electors or otherwise meeting
for purposes of the electoral college pursuant to 3
US.C. § 5, 3 USC. § 7, or applicable law pending
further order of this Court.

G. Award costs to PlaintiffState.
H. Grant such other relief as the Court

deemsjust and proper.
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No. , Original

Fn the Supreme Court of the Wnited States

STATE OF TEXAS,
Plaintiff,

COMMONWEALTH OF PENNSYLVANIA, STATE OF
STATE OF GEORGIA, STATE OF MICHIGAN, AND

‘STATE OFWISCONSIN,
Defendants.

BRIEF IN SUPPORT OF
MOTION FOR LEAVE TO FILE

Pursuant to 8.Ct. Rule 17.3 and U.S. CONST. art.
II, § 2 the State of Texas (‘Plaintiff State’)
respectfully submits thisbrief in support of its Motion
for Leave to File a Bill of Complaint against the
Commonwealth of Pennsylvania and the States of
Georgia, Michigan, and Wisconsin (collectively,
“Defendant States”).

STATEMENT OF THE CASE
Lawful elections are at the heart of our freedoms.

“No right is more precious in a free country than that
of having a voice in the election of those who make the
laws under which, ns good citizens, we must live.
Other rights, even the most basic, are illusoryif the
right to vote is undermined.” Wesberry v. Sanders, 376
U.S. 1,10 (1964). Trust in the integrity of that process
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is the glue that binds our citizenry and the States in
this Union.

Elections face the competing goals of maximizing
and counting lawful votes but minimizing and
excluding unlawful ones. Reynolds v. Sims, 377 U.S.
533, 554-55 (1964); Bush v. Gore, 531 U.S. 98, 103
(2000) (the votes eligible for inclusion in the
certification are the votes meeting the properly
established legal requirements) (‘Bush IT"); compare
52 USC. §20501001-(2) (2018) with id.
§20501()(3)-(4). Moreover, “the right of suffrage can
be denied by a debasement or dilution of the weight of
a citizen's vote just as effectively as by wholly
prohibiting the free exercise of the franchise.”
Reynolds, 377 U.S. at 555. Reviewing election results
requires not only counting lawful votes but also
eliminating unlawful ones.

It is an understatement to say that 2020 was not
a good year. In addition to a divided and partisan
national mood, the country faced the COVID-19
pandemic. Certain officials in Defendant States
presented the pandemic as the justification for
ignoring state laws regarding absentee and mail-in
voting. Defendant States flooded their citizenry with
tens of millions of ballot applications and ballots
ignoring statutory controls as to how they were
received, evaluated, and counted. Whether well
intentioned or not, these unconstitutional and
unlawful changes had the same uniform effect—they
made the 2020 election less secure in Defendant
States. Those changes were made in violation of
relevant state laws and were made by non-legislative
entities, without any consent by the state legislatures.
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These unlawful acts thus directly violated the
Constitution. U.S. CONST. art. I, § 4; id. art. II, § 1, cl.
2.

This case presents a question of law: Did
Defendant States violate the Electors Clause by
taking non-legislative actions to change the election
rules that would govern the appointment of
presidential electors? Each of these States flagrantly
violated the statutes enacted by relevant State
legislatures, thereby violating the Electors Clause of
Article II, Section 1, Clause 2 of the Constitution. By
these unlawful acts, Defendant States have not only
tainted the integrity of their own citizens’ votes, but
their actions have also debased the votesofcitizens in
the States that remained loyal to the Constitution.

Elections for federal office must comport with
federal constitutional standards, see Bush 1, 531 U.S.
at 103-105, and executive branch government officials
cannot subvert these constitutional requirements, no
matter their stated intent. For presidential elections,
each State must appoint its electors to the electoral
college in a manner that complies with the
Constitution, specifically the Electors Clause
requirement that only state legislatures may set the
rules governing the appointment of clectors and the
elections upon which such appointment is based.

! Subjecttooverride by Congress, state legislatures have the
exclusive power to regulate the time, place, and manner for
clcting Members of Congress, sce U.S, CONST. art. 1.§ 1, which
ie distinct from legislatures exclusive and plenary authority on
the appointment of presidential lectors, When non-lgislative
actors purport to set state election law fo presidential elections,
they violate both the Elections Clause and the Electors Clause.
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Constitutional Background

The right to vote is protected by the by the Equal
Protection Clause and the Due Process Clause. U.S.
Const. amend. XIV,§ 1, cl. 3-4. Because “the right to
vote is personal,” Reynolds, 377 U.S. at 561-62 (alter-
ations omitted), “[e]very voter in a federal ... election,
whether he votes for a candidate with little chance of
winning or for one with little chance of losing, has a
right under the Constitution to have his vote fairly
counted.”Anderson v. United States, 417 U.S. 211, 227
(1974); Baker v. Carr, 369 U.S. 186, 208 (1962).
Invalid or fraudulent votes debase or dillute the weight
of each validly cast vote. Bush II, 531 U.S. at 105. The
unequal treatment of votes within a state, and
unequal standards for processing votes raise equal
protection concerns. Id. Though Bush II did not
involve an action between States, the concern that
illegal votes can cancel out lawful votes does not stop
at a States boundary in the context of a Presidential
election.

The Electors Clause requires that each State
“shall appoint” its presidential electors “in such
Manner as the Legislature thereof may direct.” U.S.
CONST. art.IL § 1, cl. 2 (emphasis added): of. id, art. I,
§4,cl. 1 similar for time, place, and manneroffederal
legislative elections). “(Tjhe state legislature's power
to select the manner for appointing electors is
plenary” Bush II, 531 U.S. at 104 emphasis added),
and sufficiently federal for this Court's review. Bush
v. Palm Beach Cty. Canvassing Bd., 531 U.S. 70, 76
(2000) (Bush I). This textual feature of our
Constitution was adopted to ensure the integrity of
the presidential selection process: “Nothing was more
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to be desired than that every practicable obstacle
should be opposed to cabal, intrigue, and corruption.”
FEDERALIST NO. 68 (Alexander Hamilton). When a
State conducts a popular election to appoint electors,
the State must comply with all constitutional
requirements. Bush II, 531 U.S. at 104. When a State
fails to conduct a valid election—for any reason—"the
electors may be appointed on a subsequent day in such
a manner as the legislatureof such State may direct.”
3US.C. § 2 (emphasis added).
Non-Legislative Changes Made in Violation of
the Electors Clause

As set forth in the Complaint, executive and
judicial officials made significant. changes to the
legislatively defined election rules in Defendant
States. See Compl. at YY 66-73 (Georgia), 80-93
(Michigan), 44-55 (Pennsylvania), 106-24 (Wisconsin).
Taken together, these non-legislative changes did
away with statutory ballot-sccurity measures for
absentee and mailin ballots such as signature
verification, witness requirements, and statutorily
authorized secure ballot drop-off locations.

Citing the COVID-19 pandemic, Defendant States
gutted the safeguards for absentee ballots through
non-legislative actions, despite knowledge that
absentee ballots are “the largest source of potential
voter fraud” BUILDING CONFIDENCE IN U.S.
ELECTIONS: REPORTOFTHE COMMISSION ON FEDERAL
ELECTION REFORM, at 46 (Sept. 2005) (hereinafter,
“CARTER-BAKER'), which is magnified when absentee
balloting is shornof ballot-integrity measures such as
signature verification, witness requirements, or
outer-envelope protections, or when absentee ballots
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are processed and tabulated without bipartisan
observation by poll watchers.

Without Defendant States’ combined 62 electoral
votes, President Trump presumably has 232 electoral
votes, and former Vice President Biden presumably
has 244. Thus, Defendant States’ presidential electors
will determine the outcome of the election.
Alternatively, if Defendant States are unable to
certify 37 or more presidential electors, neither
candidate will have a majority in the electoral college,
in which case the election would devolve to the House
of Representatives under the Twelfth Amendment.

Defendant States experienced serious voting
irregularities. See Compl. at 14 75-76 (Georgia), 97-
101 (Michigan), 55-60 (Pennsylvania), 122-28
(Wisconsin). At the time of this filing, Plaintiff State
continues to investigate allegations of not only
unlawful votes being counted but also fraud. Plaintiff
State reserves the right to seck leave to amend the
complaint as those investigations resolve. See S.Ct.
Rule 17.2; FED. R. CIV. P. 15)(1)(A)-(B), (2)(2). But
even the appearance of fraud in a close election is
poisonous to democratic principles: “Voters who fear
their legitimate votes will be outweighed by
fraudulent ones will feel disenfranchised.” Purcell v.
Gonzalez, 549 USS. 1, 4 (2006); Crawford v. Marion
County Election Bd., 553 U.S. 181, 189 (2008) (States
have an interest in preventing voter fraud and
ensuring voter confidence).

STANDARD OF REVIEW
This Court considers two primary factors when it

decides whether to grant a State leave to file a bill of
complaint against another State: (1) “the natureof the
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interest of the complaining State,” and (2) the
availability of an alternative forum in which the issue
tendered can be resolved.” Mississippi v. Louisiana,
506 U.S. 73, 77 (1992) (internal quotations omitted)
Because original proceedings in this Court follow the
Federal Rules of Civil Procedure, S.Ct. Rule 17.2, the
facts for purposes ofa motion for leave to file are the
well-pleaded facts alleged in the complaint.
Hernandez v. Mesa, 137 S.Ct. 2003, 2005 (2017).

ARGUMENT
1. THIS COURT HAS JURISDICTION OVER

PLAINTIFF STATE'S CLAIMS.
In order to grant leave to file, this Court first must

assure itself of its jurisdiction, Steel Co. v. Citizens for
a Better Env, 523 US. 83, 95 (1998); cf. Foman v.
Davis, 371 U.S. 178, 182 (1962) (courts deny leave to
file amended pleadings that would be futile). That
standard is met here. Plaintiff State's fundamental
rights and interests are at stake. This Court is the
only venue that can protect Plaintiff State's electoral
college votes from being cancelled by the unlawful and
constitutionally tainted votes cast by electors
appointed and certified by Defendant States.

A. The claims fall within this Court's
constitutional and statutory subject-
matter jurisdiction.

The federal judicial power extends to
“Controversies between two or more States.” U.S.
Cons. art. III, § 2, and Congress has placed the
jurisdiction for such suits exclusively with the
Supreme Court: “The Supreme Court shall have
original and exclusive jurisdictionofall controversies
between two or more States.” 28 US.C. § 1251(a)
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(emphasis added). This Court not only is a permissible
court for hearing this action; it is the only court that
can hear this action quickly enough to render relief
sufficient to avoid constitutionally tainted votes in the
electoral college and to place the appointment of
Defendant States’ electors before their legislatures
pursuant to 3 U.S.C. § 2in time for a vote in the House
of Representatives on January 6, 2021. See 3 U.S.C. §
15. With that relief in place, the House can resolve the
election on January 6, 2021, in time for the president
to be selected by the constitutionally set date of
January 20. U.S. CONST. amend. XX, § 1.

B. The claims arise under the Constitution.
When States violate their own election laws, they

may argue that these violations are insufficiently
federal to allow review in this Court. Cf. Foster v.
Chatman, 136 S.Ct. 1737, 1745-46 (2016) (this Court
lacks jurisdiction to review state-court decisions that
“rest[] on an adequate and independent state law
ground"). That attempted evasion would fail for two
reasons.

First, in the election context, a state-court remedy
ora state executive's administrative action purporting.
to alter state election statutes implicates the Electors
Clause. See Bush I, 531 U.S. at 105. Even a plausible
federallaw defense to state action arises under
federal law within the meaning of Article IIL. Mesa v.
California, 489 U.S. 121, 136 (1989) (holding that “it
is the raising of a federal question in the officer's
removal petition that constitutes the federal law
under which the action against the federal officer
arises for Art. TIT purposes”). Constitutional arising-
under jurisdiction exceeds statutory federal-question
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Jurisdiction of federal district courts,” and—indeed—
we did not even have federal-question jurisdiction
until 1875. Merrell Dow Pharm., 478 U.S. at 807.
Plaintiff States’ Electoral Clause claims arise under
the Constitution and so are federal, even if the only
claim is that Defendant States violated their own
state election statutes. Moreover, as is explained
below, Defendant States’ actions injure the interests
of Plaintiff State in the appointment ofelectors to the
electoral college in a manner that is inconsistent with
the Constitution.

Given this federal-law basis against these state
actions, the state actions are not “independent” of the
federal constitutional requirements that provide this
Court jurisdiction. Fox Film Corp. v. Muller, 296 U.S.
207, 210-11 (1935); of. City of Chicago v. Int’ Coll. of
Surgeons, 522 U.S. 156, 164 (1997) (noting that “even
though state law creates a party's causes of action, its
case might still ‘arise under’ the laws of the United
States ifawell-pleaded complaint established that its
right to relief under state law requires resolution ofa
substantial question of federal law” and collecting
cases) (internal quotations and alterations omitted).
Plaintiff State's claims therefore fall within this
Courtsjurisdiction.

Second, state election law is not purely a matter
of state law because it applies “not only to elections to
state offices, but also to the election of Presidential

© The statute for federal officer removalat issue in Mesa omits
the well-pleaded complaint. rule, id. which is a statutory
restriction on federal question jurisdiction under 28 US.C. §
1331. See Merrell Dow Phar. Ie. v. Thompson, 178 US. $04,
508 (1956),

FLAG-21-0220-A-000451



10

electors” meaning that state law operates, in part, “by
virtue ofa direct grant of authority made under Art.
IL,§ 1, cl. 2, of the United States Constitution.” Bush
1, 531 US. at 76. Logically, “any state authority to
regulate election to [federal] offices could not precede
their very creation by the Constitution,” meaning that
any “such power had to be delegated to, rather than
reserved by, the States.” Cook v. Gralike, 531 U.S.
510, 522 (2001) (internal quotations omitted). “It is no
original prerogative of State power to appoint a
representative, a senator, or President for the Union.”
J. Story, 1 COMMENTARIES ON THE CONSTITUTION OF
THE UNITED STATES § 627 (3d ed. 1858). For these
reasons, any ‘significant departure from the
legislative scheme for appointing Presidential electors
presents a federal constitutional question.” Bush 11,
531 U.S. at 113 (Rehnquist, C.J., concurring).

Under these circumstances, this Court has the
power both to review and to remedy a violation of the
Constitution. Significantly, parties do not need
winning hands to establish jurisdiction. Instead,
jurisdiction exists when “the rightof the petitioners to
recover under their complaint will be sustained if the
Constitution and laws of the United States are given
one construction.” even if the right “will be defeated if
they are given another.” Bell v. Hood, 327 U.S. 678,
685 (1946). At least as to jurisdiction, a plaintiff need
survive only the low threshold that “the alleged claim
under the Constitution or federal statutes [not] ... be
immaterial and made solely for the purpose of
obtaining jurisdiction or ... wholly insubstantial and
frivolous.” Id. at 682. The bill of complaint meets that
test.
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C. The claims raise a “case or controversy”
between the States.

Like any other action, an original action must
meet the Article 111 criteria for a case or controversy:
“it must appear that the complaining State has
suffered a wrong through the action of the other State,
furnishing ground for judicial redress, or is asserting
a right against the other State which is susceptible of
judicial enforcoment according to the accepted
principles of the common law or equity systems of
jurisprudence.” Maryland v. Louisiana, 451 U.S. 725,
735-36 (1981) (internal quotations omitted). Plaintiff
State has standing under those rules.

With voting, “the right of suffrage can be denied
by a debasement or dilution ofthe weight ofa citizen's
vote just as effectively as by wholly prohibiting the
free exercise of the franchise.” Bush II, 531 U.S. at
105 (quoting Reynolds, 377 US. at 555). In
presidential elections, “the impact ofthe votes cast in
cach State is affected by the votes cast for the various
candidates in other States.” Anderson v. Celebresze,
460 U.S. 780, 795 (1983). Thus, votes in Defendant
States affect the votes in Plaintiff State, as set forth
in more detail below.

* Atits constitutional minimum, standing doctrine measures
the necessary effect on plaintiffs under a. tripartite testcognizable injury to the plaintiffs, causation by the challenged
conduct, and redressable by a court. Lujan v. Defenders ofWildlife, 504 US. 555, 561-62 (1992). The rules fo standing in
state-versus-stato actions is the same as the rules in other
actions under Article 11. See Marylandv. Louisiana, 151 US.
725,736 (1981).
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1. PlaintiffStatesuffersaninjuryin
fact.

The citizens of Plaintiff State have the right to
demand that all other States abide by the
constitutionally set rules in appointing presidential
electors to the electoral college. “No right. is more
precious in a free country than that of having a voice
in the election of those who make the laws under
which, as good citizens, we must live. Other rights,
even the most basic, arc illusory if the right to vote is
undermined.” Wesberry. 876 U.S. at 10; Yick Wo v.
Hoplins, 118 US. 336. 370 (1886) (‘the political
franchise of voting” is “a fundamental political right,
because preservative of all rights”). “Every voter in a
federal ... election, whether he votes for a candidate
with little chance of winning or for one with little
chanceof losing, has a right under the Constitution to
have his vote fairly counted.” Anderson v. United
States, 417 U.S. at 227; Baker, 369 U.S. at 208. Put
differently, “a citizen has a constitutionally protected
right to participate in elections on an equal basis with
other citizens in the jurisdiction,” Dunn v. Blumstein,
405 U.S. 330, 336 (1972), and—unlike the residency
durations required in Dunn—the “jurisdiction” here is
the entire United States. In short, the rights at issue
are congeable under Article III.

Significantly,PlaintiffState presses its own form
of voting-rights injury as States. As with the one-
person, one-vote principle for congressional
redistricting in Wesberry, the equality of the States
arises from the structuroof the Constitution, not from
the Equal Protection or Due Process Clauses. See
Wesberry, 376 US. at 7-8; id. n.10 (expressly not
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reaching claims under Fourteenth Amendment).
Whereas the House represents the People
proportionally, the Senate represents the States. See
U.S. CONST. art. V, cl. 3 (no state, without its consent,
shall be deprived of its equal suffrage in the Senate”).
While Americans likely care more about who is clected
President, the States have a distinct interest in who
is elected Vice President and thus who can cast the tic-
breaking vote in the Senate. Through that interest,
States suffer an Article IIT injury when another State
violates federal law to affect the outcome of a
presidential election. This injury is particularly acute
in 2020, where a Senate majority often will hang on
the Vice President's tie-breaking vote because of the
nearly equal—and, depending on the outcome of
Georgia run-offelections in January, possibly equal—
balance between political parties. Quite simply, it is
vitally important to the States who becomes Vice
President.

Because individual citizens may arguably suffer
only a generalized grievance from Electors Clause
violations, States have standing where their citizen
voters would not, Lance v. Coffman, 549 U.S. 437, 442
(2007) (distinguishing citizen plaintiffs from citizen
relators who sued in the name of a state). In
Massachusetts v. Environmental Protection Agency,
549 US. 497 (2007), this Court held that states
seeking to protect their sovereign interests are
“entitled to special solicitude in our standing
analysis.” Id. at 520. While Massachuselts arose in a
different context—the same principles of federalism
apply equally here to require special deference to the
sovereign states on standing questions.
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In addition to standing for their own injuries,
States can assert parens patriae standing for their
citizens who are presidential eclectors.t Like
legislators, presidential electors assert “legislative
injury” whenever allegedly improper actions deny
them a working majority. Coleman v. Miller, 307 U.S.
433, 435 (1939). The electoral college is a zero-sum
game. If Defendant States’ unconstitutionally
appointed electors vote for a presidential candidate
opposed by thePlaintiff State's electors, that operates
to defeat Plaintiff State's interests.’ Indeed, even
without an electoral college majority, presidential
electors suffer the same voting-debasement injury as
voters generally: “It must be remembered that ‘the

“The ‘parens patriae’ doctrine ... is a recognition of the
principle that the state, when aparty 10. suit involvinga matter
of sovereign interest, ‘must be deemed to represent al its
citizens.” New Jersey v. New York. 345 U.S. 369, 372.73 (1953)
auoting Kentucky v. Indiana, 281 U.8. 163, 173 (1930).
3 Because Plaintiff State appointed its electors consistent.
with the Constitution, they suffer injury if its electors are
defeated by Defendant States’ unconstitutionally appointed
electors. This injury is all the more acute because Plaintiff State
has taken steps to prevent fraud. For example, Texas docs not
allow no excuse vote by mail (Tesas Election Code Sections
82.001.82,001) has strict signature verification procedures (Tex.
Election Code $87 0276); Barly voting ballot boxes have two locks
and different keys and other strict security measures (Tox
Election Code §§85.032(D) & 87.069); requires voter ID (House
Comm. on Elections, Bill Analysis, Tes. HB. 115, 83d RS.
2013): has witness requirements for assisting those in need
(Tex. Election Code §§ 86.0052 & 86.0105), and docs not allow
ballot harvesting Tex. Election Code $6.006(0(1-6). Unlike
Defendant States. Plaintiff State neither weakened nor allowed
the weakening of its baloLintegrity statutes by non-lgislative
means,
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right of suffrage can be denied by a debasement or
dilution of the weight of a citizen's vote just as
effectively as by wholly prohibiting the free exercise of
the franchise.” Bush II, 531 U.S. at 105 (quoting
Reynolds v. Sims, 377 U. S. 538, 555 (1964) (‘Bush
Ir). Finally, once Plaintiff State has standing to
challenge Defendant States’ unlawful actions,
Plaintiff State may do so on any legal theory that
undermines those actions. Duke Power Co. v. Carolina
Eno. Study Group, Inc., 438 U.S. 59, 78-81 (1978);
DaimlerChrysler Corp. v. Cuno, 547 U.S. 332, 353 &
1.5 (2006). Injuries to Plaintiff State's electors serve
as an Article III basis for a parens patriae action.

2. DefendantStatescausedthe

Non-legislative officials in Defendant States
either directly caused the challenged violations of the
Electors Clause or, in the ease of Georgia, acquiesced
to them in settling a federal lawsuit. The Defendants
thus caused the Plaintiffs injuries.

3. The requested relief would redress
theinjuries.

This Court has authority to redress Plaintiff
State's injuries, and the requestedreliefwill do so

First, while Defendant States are responsible for
their elections, this Court has authority to enjoin
reliance on unconstitutional elections:

When the state legislature vests the right to
vote for President in its people, the right to
vote as the legislature has prescribed is
fundamental; and one source of its funda-
mental nature lies in the cqual weight
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accorded to each vote and the equal dignity
owed to each voter.

Bush II, 531 U.S. at 104; CityofBoerne v. Flores, 521
US. 507, 524 (1997) (‘power to interpret the
Constitution in a case or controversy remains in the
Judiciary”). Plaintiff State does not ask this Court to
decide who won the election; they only ask that the
Court enjoin the clear violationsof the Electors Clause
of the Constitution.

Second, therelief that Plaintiff State requests—
namely, remand to the State legislatures to allocate
clectors in a manner consistent with the
Constitution—does not violate Defendant States’
rights or exceed this Court's power. The power to
select electors is a plenary power of the State
legislatures, and this remains so, without regard to
state law:

This power is conferred upon the legislatures
of the States by the Constitution of the United
States, and cannot be taken from them or
modified by their State constitutions...
Whatever provisions may be made by statute,
or by the state constitution, to choose electors
by the people, there is no doubt of the right of
the legislature to resume the power at any
time, for it can neither be taken away nor
abdicated.

McPherson v. Blacker, 146 US. 1, 35 (1892) (internal
quotations omitted); accord Bush I, 531 U.S. at 76-77;
Bush II, 531 U.S at 104.

Third, uncertainty of how Defendant States’
legislatures will allocate their electors is irrelevant to
the question of redressability:
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If a reviewing court agrees that the agency
misinterpreted the law, it will set aside the
agency's action and remand the case — even
though the agency ... might later, in the
exercise of its lawful discretion, reach the
same result for a different reason.

FEC v. Akins, 524 US. 11, 25 (1998). Defendant
States’ legislatures would remain free to exercise
their plenary authority under the Electors Clause in
any constitutional manner they wish. Under Akins,
the simple actof reconsideration under lawful means
is redress enough.

Fourth, the requested relief is consistent with
federal election law: “Whenever any State has held an
election for the purpose of choosing clectors, and has
failed to make a choice on the day prescribed by law,
the electors may be appointed on a subsequent day in
such a manner as the legislature of such State may
direct.” 3 USC. § 2. Regardless of the statutory
deadlines for the electoral college to vote, this Court
could enjoin reliance on the results from the
constitutionally tainted November 3 lection, remand
the appointmentof electors to Defendant States, and
order Defendant States’ legislatures to certify their
electors in a manner consistent with the Constitution,
which could be accomplished well in advance of the
statutory deadline of January 6 for House to count the
presidential electors’ votes. 3 U.S.C. § 15.

D. This action is not moot and will not.
become moot.

None of the looming election deadlines are
constitutional, and they all are within this Court's
power to enjoin. Indeed,ifthis Court vacated a State's
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appointment of presidential electors, those electors
could not vote on December 14, 2020; if the Court
vacated their vote after the fact, the House of
Representatives could not count those votes on
January 6, 2021. Moreover, any remedial action can
be complete well before January 6, 2020. Indeed, even
the swearing in of the next President on January 20,
2021, will not moot this case because review could
outlast even the selection of the next President under
“the ‘capable of repetition, yet evading review
doctrine,” which applies “in the context of election
cases... when there are ‘as applied challenges as well
as in the more typical case involving only facial
attacks.” FEC v. Wisconsin Right to Life, Inc., 551 U.S.
449, 463 (2007) (internal quotations omitted); accord
Norman v. Reed, 502 U.S. 279, 287-88 (1992).
Mootness is not, and will not become, an issue here.

E. This matter is ripe for review.

Plaintiff State's claims are clearly ripe now, but
they were not ripe before the election: “A claim is not
ripe for adjudication if it rests upon contingent future
events that may not occur as anticipated, or indeed
may not occur at all” Texas v. United States, 523 U.S.
296, 300 (1998) (internal quotations and citations
omitted). Prior to the election, there was no reason to
know who would win the vote in any given State.

Ripeness also raises the question of laches, which
Justice Blackmun called “precisely the opposite argu-
ment” from ripeness. Lujan v. Nat Wildlife Fed’n,
497 US. 871, 915 n.16 (1990) (Blackmun, J.,
dissenting). Laches is an equitable defense against
unreasonable delay in commencing suit. Petrella v.
MGM, 572 U.S. 663, 667 (2014). This action was
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neither unreasonably delayed nor is prejudicial to
Defendant States.

Before the election, Plaintiff States had no ripe
claim against a Defendant State:

“One cannot be guilty of laches until his right
ripens into one entitled to protection. For only
then can his torpor be deemed inexcusable.”

What-A-Burger of Va., Inc. v. Whataburger, Inc., 357
F.3d 441, 449-50 (4th Cir. 2004) (quoting 5 J. Thomas
McCarthy, MCCARTHY ON TRADEMARKS AND UNFAIR
COMPETITION § 31: 19 (4th ed. 2003); Gasser Chair Co.
v. Infanti Chair Mfg. Corp., 60 F.3d 770, 777 (Fed. Cir.
1995) (same): Profitness Physical Therapy Ctr. v. Pro-
Fit Orthopedic & Sports Physical Therapy P.C., 314
F.3d 62, 70 (2d Cir. 2002) (same).Plaintiff State could
not have brought this action before the election
results. The extent of the county-level deviations from
election statutes in Defendant States became evident
well after the election. Neither ripeness nor laches
presents a timing problem here.

F. This action does not raise a non-
justiciable political question.

The “political questions doctrine” docs not apply
here. Under that doctrine, federal courts will decline
10 review issues that the Constitution delegates to one
of the other branches—the “political branches’—of
government. While picking electors involves political
rights, the Supreme Court has ruled in a lineof cases
beginning with Baker that constitutional claims
related to voting (other than claims brought under the
Guaranty Clause)are justiciable in the federal courts.
As the Court held in Baker, litigation over political
rights is not the same as a political question:
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We hold that this challenge to an
apportionment presents no. nonjusticiable
“political question.” The mere fact that the
suit seeks protection of a political right docs
not mean it presents a political question. Such
an objection “is little more than a play upon
words.”

Baker, 369 U.S. at 209. This is no political question; it
is a constitutional one that this Court should answer.

G. No adequate alternate remedy or forum
exists.

In determining whether to hear a case under this
Court's original jurisdiction, the Court has considered
whether aplaintiffState “has another adequate forum
in which to settle [its] claim.” United States v. Nevada,
412 U.S. 534, 538 (1973). This equitable limit does not
apply here because Plaintiff State cannot sue
Defendant States in any other forum.

To the extent that Defendant States wish to avail
themselves of3 U.S.C. § 5's safe harbor, Bush 1, 531
U.S. at 77-78, this action will not meaningfully stand
in their way:

The State, of course, after granting the
franchise in the special context of Article II,
can take back the power to appoint electors. ...
There is no doubtofthe rightof the legislature
to resume the power at any time, for it can
neither be taken away nor abdicated(]

Bush II, 531 US. at 104 (citations and internal
quotations omitted).> Defendant States’ legislature

© Indeed, the Constitution also includes another backstop: “if
no person have such majority of electoral votes]. then from the
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will remain free under the Constitution to appoint
electors or vote in any constitutional manner they
wish. The only thing that they cannot do—and should
not wish to do—is to rely on an allocation conducted
in violation of the Constitution to determine the
appointment of presidential electors.

Moreover,if this Court agrees withPlaintiff State
that Defendant States’ appointment of presidential
electors under the recently conducted elections would
be unconstitutional, then the statutorily created safe
harbor cannot be used as a justification for a violation
of the Constitution. The safe-harbor framework
created by statute would have to yield in order to
ensure that the Constitution was not violated.

Itisofno moment that Defendants’ state laws may
purport to tether state legislatures to popular votes.
Those state limits on a state legislature's exercising
federal constitutional functions cannot block action
because the federal Constitution “transcends any.
limitations sought to be imposed by the people of a
State” under this Court's precedents. Leser v. Garnett,
258 U.S. 130, 137 (1922); see also Bush I, 531 U.S. at
77; United States Term Limits v. Thornton, 514 U.S.
779, 805 (1995) (‘the power to regulate the incidents
of the federal system is not a reserved power of the
States, but rather is delegated by the Constitution”).
As this Court recognized in McPherson v. Blacker, the
authority to choose presidential electors:

persons having the highest numbers not exceeding three on the
listofthose voted for as President, the House of Representatives
shall choose immediately. by ballot” U.S. Const. amend. X11.
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is conferred upon the legislatures of the states
by the Constitution of the United States, and
cannot be taken from them or modified by
their state constitutions. ... Whatever
provisions may be made by statute, or by the
state constitution, to choose electors by the
people, there is no doubt of the right of the
legislature to resume the power at any time, for
it can neither be taken away or abdicated.

146 US. 1, 35 (1892) (emphasis added) (internal
quotations omitted). Defendant States would suffer no
cognizable injury from this Court's enjoining their
reliance on an unconstitutional vote.
II. THIS CASE PRESENTS CONSTITUTIONAL

QUESTIONS OF IMMENSE NATIONAL
CONSEQUENCE THAT WARRANT THIS
COURT'S DISCRETIONARY REVIEW.
Electoral integrity ensures the legitimacy of not

just our governmental institutions, but the Republic
itself. See Wesberry, 876 U.S. at 10. “Voters who fear
their legitimate votes will be outweighed by
fraudulent ones will feel disenfranchised.” Purcell,
549 U.S. at 4. Against that backdrop, few cases could
warrant this Court's review more than this one. In
addition, the constitutionality of the process for
selecting the President is of extreme national
importance. If Defendant States are permitted to
violate the requirements of the Constitution in the
appointmentof their electors, the resulting voteofthe
clectoral college not only lacks constitutional
legitimacy, but the Constitutionitself will be forever
sullied
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Though the Court claims “discretion when
accepting original cases, oven as to actions between
States where [its] jurisdiction is exclusive,” Wyoming
v. Oklahoma, 502 US. 437, 450 (1992) (internal
quotations omitted), this is not a case where the Court
should apply that discretion “sparingly.” Id. While
Plaintiff State disputes that exercising this Court's
original jurisdiction is discretionary, see Section III,
infra. the clear unlawful abrogation of Defendant
States’ election laws designed to ensure clection
integrity by a few officials, and examples of material
irregularities in the 2020 election cumulatively
warrant this Court's exercising jurisdiction as this
Courts “unsought responsibility to resolve the federal
and constitutional issues the judicial system has been
forced to confront.” Bush 11, 531 U.S. at 111; see also
‘Marbury v. Madison, 5 U.S. (1 Cranch) 137, 177 (1803)
CIt is emphatically the province and duty of the
judicial department to say what the law is.”). While
isolated irregularities could be “garden-varity”
election irregularitics that do not raise a federal
question,” the closeness of the presidential election
results, combined with the unconstitutional setting-
aside of state election laws by non-legislative actors
call both the result and the process into question.

7 "To be sure. ‘garden variety election irregularities’ may not
present facts sufficient to offend the Constitution's guarantee of
due process|.|" Hunter v. Hamilton Cty. Bd.ofElections. 635 F.3d
219,232 (6th Cir. 2011) quoting Grifin 570 F-2d at 1077-79).
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A. The 2020 election suffered from serious

irregularities that constitutionally
prohibit using the reported results.

Defendant States’ administration of the 2020
election violated several constitutional requirements
and, thus, violated the rights that Plaintiff State
seeks to protect. “When the state legislature vests the
right to vote for President in its people, the right to
vote as the legislature has prescribed is fundamental;
and one source of its fundamental nature lies in the
equal weight accorded to cach vote and the equal
dignity owed to each voter.” Bush II, 531 U.S. at 104.
Even a State legislature vested with authority to
regulate election procedures lacks authority to
“abridgle ...] fundamental rights, such as the right to
vote.” Tashjian v. Republican Party, 479 U.S. 208, 217
(1986). As demonstrated in this section, Defendant
States’ administration of the 2020 election violated
the Electors Clause, which renders invalid any
appointment of electors based upon those election
results, unless the relevant State legislatures review
and modify or expressly ratify those results as
sufficient to determine the appointment of electors.
For example, even without fraud or nefarious intent,
a mail-in vote not subjected to the State legislature's
ballot-integrity measures cannot be counted.

It does not matter that a judicial or executive
officer sought to bypass that screening in response to
the COVID pandemic: the choice was not theirs to

© The right to vote is “a fundamental political right, because
preservative ofall rights” Reynolds, 377 U.S. at 561.62 (internal
quotationsomitted).
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make. “Government is not free to disregard the [the
Constitution] in times of crisis.” Roman Catholic
DioceseofBrooklyn, New Yor v. Cuomo, 592 U.S. __
(Nov. 25, 2020) (Gorsuch, J., concurring). With all
unlawful votes discounted, the election result is an
open question that this Court must address. Under 3
US.C. § 2, the State legislatures may answer the
question, but the question must be asked here.

1. DefendantStatesviolatedthe
Electors Clause by modifying their

non-legislative action.
The Electors Clause grants authority to state

legislatures under both horizontal and vertical
separation of powers. It provides authority to each
State—not to federal actors—the authority to dictate
the manner of selecting presidential electors. And
within each State, it explicitly allocates that authority
to a single branch of State government: to the
“Legislature thereof" U.S. CoNsT. art. IL, § 1, cl. 2.
State legislatures’ primacy vis-g-vis non-legislative
actors—whether State or federal—is even more
significant than congressional primacy vis--vis State
legislatures.

The State legislatures’ authority is plenary. Bush
11,531 U.S. at 104. It “cannot be taken from them or
modified” even through “their state constitutions.”
McPherson, 146 U.S. at 35; Bush I, 531 U.S at 76-17;
Bush II, 531 US at 104. The Framers allocated
election authority to State legislatures as the branch
closest—and most accountable—to the People. See,
eg. Robert G. Natelson, The Original Scope of the
Congressional Power to Regulate Elections, 13 U. Pa.
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J. CONST. L. 1, 31 (2010) (collecting Founding-era
documents); ¢f. THE FEDERALIST No. 57, at 350 (C.
Rossiter, ed. 2003) (J. Madison) (‘House of
Representatives is so constituted as to support in its
members a habitual recollection of their dependence
on the people”). Thus, only the State legislatures are
permitted to create or modify the respective State's
rules for the appointmentofpresidential electors. U.S.
Const. art. IL,§1, cl. 2.

“(There must be a substantial regulation of
elections if they are to be fair and honest andifsome
sort of order, rather than chaos, is to accompany the
democratic processes.” Burdick v. Takushi, 504 U.S.
428, 433 (1992) (interior quotations omitted). Thus,
for example, deadlines are necessary, even if some
votes sent via absentee ballot do not arrive timely.
Rosario v. Rockefeller, 410 U.S. 752, 758 (1973). Even
more importantly in this pandemic year with
expanded mail-in voting, ballot-integrity measures—
e.g., witness requirements, signature verification, and
the like—are an cssential component of any
legislative expansion of mail-in voting. See CARTER-
BAKER, at 46 (absentee ballots are “the largest source
of potential voter fraud’). Though it may be tempting.
to permit a breakdown of the constitutional order in
the face ofa global pandemic, the rule of law demands
otherwise.

Specifically, because the Electors Clause makes
clear that state legislative authority is exclusive, non-
legislative actors lack authority to amend statutes.
Republican PartyofPa. v. Boockvar, No. 20-542, 2020
US. LEXIS 5188, at *4 (Oct. 28, 2020) (‘there is a
strong likelihood that the State Supreme Court
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decision violates the Federal Constitution") (Alito, J.,
concurring); Wisconsin State Legis., No. 20A66, 2020
US. LEXIS 5187. at *1114 (Oct. 26, 2020)
(Kavanaugh, J., concurring in denial of application to
vacate stay); cf. Grayned v. City of Rockford, 408 U.S.
104, 110 (1972) (‘it is not within our power to construe
and narrow state laws"); Free Enter. Fund v. Pub. Co.
Accounting Oversight Bd., 561 U.S. 477, 509-10 (2010)
(editorial freedom ... [to “bluc-pencil’ statutes]
belongs to the Legislature, not the Judiciary”). That
said, courts can enjoin elections or even enforcement
of unconstitutional election laws, but they cannot
rewrite the law in federal presidential elections.

For example, if a state court enjoins or modifies
ballot-integrity measures adopted to allow absentee
or mail-in voting, that invalidates ballots cast under
the relaxed standard unless the legislature has—prior
to the election—ratified the new procedure. Without
pre-election legislative ratification, results based on
the treatment and tabulation of votes done in
violation of state law cannot be used to appoint
presidential electors.

Elections must be lawful contests, but they should
not be mere litigation contests where the side with the
most lawyers wins. As with the explosion of nation-
wide injunctions, the explosion of challenges to State
election law for partisan advantage in the lead-up to
the 2020 election “is not normal.” Dep't of Homeland
Sec. v. New York, 140'S. Ct. 599, 600 (2020) (Gorsuch,
J. concurring in the grant of stay). Nor is it healthy.
Under the “Purcell principle,” federal courts generally
avoid enjoining state election laws in the period close
to an election. Purcell, 549 U.S. at 4-5 (citing “voter
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confusion and consequent incentive to remain away
from the polls’). Purcell raises valid concerns about
confusion in the run-up to clections, but judicial
election-related injunctions also raise post-election
concerns. For example,if a state court enjoins ballot-
integrity measures adopted to secure absentee or
mail-in voting, that invalidates ballots cast under the
relaxed standard unless the State legislature has had
time to ratify the new procedure. Without either pre-
election legislative ratification or a severability clause
in the legislation that created the rules for absentee
voting by mail, the state court's actions operate to
violate the Electors Clause.

2. State and local administrator's
systemic failure to follow State

electionqualifiesasanunlawful
amendmentofStatelaw.

When non-legislative state and local executive
actors engage in systemic or intentional failure to
comply with their State's duly enacted election laws,
they adopt by executive fiat a de facto equivalentof an
impermissible amendmentofState election law by an
executive or judicial officer. See Section ILA1, supra.
This Court recognizes an executive's “consciously and
expressly adoptling] a general policy that is so
extreme as to amount to an abdication of its statutory
responsibilities” as another form of reviewable final
action, even if the policy is not a written policy.
Heckler v. Chaney, 470 U.S. 821, 833 n4 (1985)
(interior quotations omitted); accord id. at 839
(Brennan, J., concurring). Without a bona fide
amendment to State election law by the legislature,
executive officers must follow state law. Cf. Morton v.
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Ruiz, 415 U.S. 199, 235 (1974); Service v. Dulles, 354
U.S. 363, 388-89 (1957). The wrinkle here is that the
non-legislative actors lack the authority under the
federal Constitution to enact a bona fide amendment,
regardless of whatever COVID-related emergency
power they may have.

This form of executive nullificationofstate law by
statewide, county, or city officers is a variant of
impermissible amendment by a non-legislative actor.
See Section ILA.1, supra. Such nullification is always
unconstitutional, but it is especially egregious when it
eliminates legislative safeguardsforelection integrity
(e.g., signature and witness requirements for absentee
ballots, poll watchers?). Systemic failure by statewide,
county, or city election officials to follow State election
law is no more permissible than formal amendments
by an executive or judicial actor.

3. Defendant States’ administration of
the 2020 election violated the
Fourteenth Amendment.

In cach of Defendant States, important rules
governing the sending, receipt, validity, and counting
of ballots were modified in a manner that varied from
county to county. These variations from county to
county violated the Equal Protection Clause, as this

2 Poll watchers are “prophylactic measures designed to pre-
vent election fraud,” Harris v. Conrad, 675 F.2d 1212, 1216 0.10
(11th Cir. 1952). and "to insure against tampering with the
voting process.” Baer v. Meyer, 728 F.2d 71. 476 (10th Cir.
1981). For example, poll monitors reported that 199 Chicago
voters cast 300 party-line Democratic votes, as well as three
party-line Republican votes in one election. Barr v. Chatman,
397 F.2d 515, 515-16 & n.3 (7th Cir. 1968).
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Court explained at length in Bush II. Each vote must
be treated equally. “When the state legislature vests
the right to vote for President in its people, the right
to vote as the legislature has prescribed is
fundamental; and one source of its fundamental
nature lies in the equal weight accorded to each vote
and the equal dignity owedto cach voter.” Bush II, 531
U.S. at 104. The Equal Protection Clause demands
uniform “statewide standards for determining what is
a legal vote.” Id. at 110.

Differential intrastate voting standards are
“hostile to the one man, one vote basis of our
representative government.” Bush I, 531 U.S. at 107
(internal quotations omitted). These variations from
county to county also appear to have operated to affect
the election result. For example, the obstruction of
poll-watcher requirements that occurred in
Michigan's Wayne County may have contributed to
the unusually high number of more than 173,000
votes which are not tied to a registered voter and that
71 percent of the precincts are out of balance with no
explanation. Compl. § 97.

Regardless of whether the modification of legal
standards in some counties in Defendant States tilted
the election outcome in those States, it is clear that
the standards for determining what is a legal vote
varied greatly from county to county. That constitutes
a clear violation of the Equal Protection Clause; and
it calls into question the constitutionality of any
Electors appointed by Defendant States based on such
an unconstitutional election.

The Fourteenth Amendment's due process clause
protects the fundamental right to vote against “(t]he
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disenfranchisementof a state electorate.” Duncan v.
Poythress, 657 F.2d 691, 702 (5th Cir. 1981).
Weakening or eliminating signature-validating
requirements, then restricting poll watchers also
undermines the 2020 election's integrity—especially
as practiced in urban centers with histories of
electoral fraud—also violates substantive due process.
Griffin v. Burns, 570 F.2d 1065, 1077 (1st Cir. 1978)
(violationof the due process clause may be indicated”
if “election process itself reaches the point of patent
and fundamental unfairness"); see also Florida State
Conference of N.A.A.C.P. v. Browning, 522 F.3d 1153,
1183-84 (11th Cir. 2008); Roe v. State of Ala. By &
Through Evans, 43 F.3d 574, 580-82 (11th Cir. 1995);
Roe v. StateofAla., 68 F.3d 404, 407 (11th Cir. 1995);
Marks v. Stinson, 19 F. 3d 873, 878 (3rd Cir. 1994).
Defendant States made concerted efforts to weaken or
nullify their legislatures’ ballot-integrity measures for
the unprecedented deluge of mail-in ballots, citing the
COVID-19 pandemic as a rationale. But “Government
is not free to disregard the [the Constitution] in times
of crisis.” Roman Catholic Diocese of Brooklyn, 592
US. at __ (Gorsuch, J. concurring).

Similarly, failing to follow procedural require-
ments for amending election standards violates
procedural due process. Brown v. O'Brien, 469 F.2d
563,567 (D.C. Cir), vacated as moot, 409 U.S. 816
(1972). Under this Court's precedents on procedural
due process, not only intentional failure to follow.
election law as enacted by a State's legislature but
also random and unauthorized acts by state clection
officials and their designees in local government can
violate the Due Process Clause. Parratt v. Taylor, 451
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U.S. 527, 537-41 (1981), overruled in part on other
grounds by Daniels v. Williams, 474 U.S. 327, 330-31
(1986); Hudson v. Palmer, 468 US. 517, 532 (1984).
Here, the violations all were intentional, evenif done
for the reason of addressing the COVID-19 pandemic.

While Plaintiff State disputes that exercising this
Court's original jurisdiction is discretionary, see
Section III, infra, the clear unlawful abrogation of
Defendant States’ election laws designed to ensure
election integrity by a few officials, and examples of
material irregularities in the 2020 election
cumulatively warrant exercising jurisdiction,
Although isolated irregularities could be “garden-
variety” election disputes that do not raise a federal
question,’ the closeness of election results in swing
states combines with unprecedented expansion in the
use of fraud-prone mail-in ballots—millions of which
were also mailed out—and received and counted—
without verification—often in violation of express
state laws by non-legislative actors, see Sections
ILALILA2, supra, call both the result and the
process into question. Foranoffice asimportant as the
presidency, these clear violations of the Constitution,
coupled with a reasonable inference of unconstit-
utional ballots being cast in numbers that far exceed
the margin of former Vice President Biden's vote tally
over President Trump demands the attention of this
Court.

10 “To be sure, garden variety lection irregularities may not
present facts sufficient to offend the Constitution's guarantee of
due process( Hunter, 635 F.3d at 232 (quoting Griffin, 570 F-20a 1077.79),
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While investigations into allegations of unlawful
votes being counted and fraud continue, even the
appearance of fraud in a close clection would justify
exercising the Court's discretion to grant the motion
for leave to file. Regardless, Defendant States
violations of the Constitution would warrant this
Court's review, even if no election fraud had resulted.

B. A ruling on the 2020 election would
preserve the Constitution and help
prevent irregularities in future
elections.

In addition to ensuring that the 2020 presidential
election is resolved in a manner consistent with the
Constitution, this Court must review the violations
that occurred in Defendant States to enable Congress
and State legislatures to avoid future chaos and
constitutional violations. Unless this Court acts to
review this presidential election, these
unconstitutional and unilateral violations of state
election laws will continue in the future.

Regardless of how the 2020 election resolves and
whatever this Court does with respect to the 2020
election, it is imperative for our system of government
that elections follow the clear constitutional mandates
for all future elections. Just as this Court in Bush II
provided constitutional guidance to all states
regarding the equal treatment of ballots from county
to county in 2000, this Court should now provide a
clear statement that non-legislative modification of
rules governing presidential elections violate the
Electors Clause. Sucha ruling will discourage in the
future the kind of non-legislative clection
modifications that proliferated in 2020.
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IIL REVIEW IS NOT DISCRETIONARY.
Although this Court's original jurisdiction prece-

dents would justify the Court's hearing this matter
under the Court's discretion, see Section 11, supra,
Plaintiff State respectfully submits that the Court's
review is not discretionary. To the contrary, the plain
textof § 1251(a) provides exclusive jurisdiction, not
discretionary jurisdiction. See 28 U.S.C. § 1251(a). In
addition, no other remedy exists for these interstate
challenges, see Section LG, supra, and some court
must have jurisdiction for these weighty issues. See
Mostyn v. Fabrigas, 98 Eng. Rep. 1021, 1028 (K.B.
1774) (if there is no other mode of trial, that alone
will give the King's courts a jurisdiction”). As
individual Justices have concluded, the issue “bears
reconsideration.” Nebraska v. Colorado, 136 S.CL.
1034, 1035 (2016) (Thomas, J., dissenting, joined by
Alito, J.); accord New Mexico v. Colorado, 137 S.Ct.
2319 (2017) (Thomas, J., dissenting) (same). Plaintiff
State respectfully submits that that reconsideration
would be warranted to the extent that the Court docs
not elect to hear this matter in its discretion.

IV. THIS CASE WARRANTS SUMMARY
DISPOSITION OR EXPEDITED BRIEFING.
The issues presented here are neither fact-bound

nor complex, and their vital importance urgently
needs a resolution.PlaintiffState will move this Court
for expedited consideration but also suggest that this
case is a prime candidate for summary disposition
because the material facts—namely, that the COVID-
19 pandemic prompted non-legislative actors to
unlawfully modify Defendant States’ election laws,
and carry out an election in violation of basic voter
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integrity statutes—are not in serious dispute.
California v. United States, 457 U.S. 273, 278 (1982);
South Carolina v. Katzenbach, 383 U.S. 301, 307
(1966). This case presents a pure and straightforward
question of law that requires neither finding
additional facts nor briefing beyond the threshold
issues presented here.

USION
Leave to file the Bill of Complaint should be

granted.
December 7, 2020 Respectfully submitted,

Ken Paxton”
Attorney GeneralofTexas
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General ofTexas
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No. 20A .Original

In the Supreme Court of the United States

STATE OF TEXAS,

Plaintiff,

‘COMMONWEALTH OF PENNSYLVANIA, STATE OF GEORGIA,
STATE OF MICHIGAN, AND STATE OF WISCONSIN,

Defendants.

MOTION FOR EXPEDITED CONSIDERATION OF THE
MOTION FOR LEAVE TO FILE A BILL OF COMPLAINT AND
FOR EXPEDITION OF ANY PLENARY CONSIDERATION OF

THE MATTER ON THE PLEADINGS IF PLAINTIFFS’
FORTHCOMING MOTION FOR INTERIM RELIEF IS NOT

GRANTED

The State of Texas (‘Plaintiff State”) hereby moves, pursuant to Supreme

Court Rule 21, for expedited consideration of the motion for leave to file a bill of

complaint, filed today, in an original action on the administration of the 2020

presidential election by defendants Commonwealth of Pennsylvania, et al.

(collectively, “Defendant States”). The relevant statutory deadlines for the

defendants’ action based on unconstitutional election results are imminent:

(a) December 8 is the safe harbor for certifying presidential electors, 3 U.S.C. § 5;

(b) the electoral college votes on December 14, 3 U.S.C. § 7; and (c) the House of

Representatives counts votes on January 6, 3 U.S.C. § 15. Absent some form of relief,

the defendants will appoint electors based on unconstitutional and deeply uncertain

election results, and the House will count those votes on January 6, tainting the

election and the future of free elections.
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Expedited consideration of the motion for leave to file the bill of complaint is

needed to enable the Court to resolve this original action before the applicable

statutory deadlines, as well as the constitutional deadline of January 20, 2021, for

the next presidential term to commence. U.S. CONST. amend. XX, § 1, cl. 1. Texas

respectfully requests that the Court order Defendant States to respond to the motion

for leave to file by December 9. Texas waives the waiting period for reply briefs under

this Court's Rule 17.5, so that the Court could consider the case on an expedited basis

at its December 11 conference.

Working in tandem with the merits briefing schedule proposed here, Texas also

will move for interimreliefin the form ofa temporaryrestrainingorder, preliminary

injunction, stay, and administrative stay to enjoin Defendant States from certifying

their presidential electors or having them vote in the electoral college. See S.Ct. Rule

17.2 (“The form of pleadings and motions prescribed by the Federal Rules of Civil

Procedure is followed."; cf. S.Ct. Rule 23 (stays in this Court). Texas also asked in

their motion for leave to file that the Court summarily resolve this matter at that

threshold stage. Any relief that the Court grants under those two alternate motions

would inform the expedited briefing needed on the merits.

Enjoining or staying Defendant States’ appointment of electors would be an

especially appropriate and efficient way to ensure that the eventual appointment and

vote of such electors reflects a constitutional and accurate tally of lawful votes and

otherwise complies with the applicable constitutional and statutory requirements in

time for the House to act on January 6. Accordingly, Texas respectfully requests

2
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expeditionof this original action on one or more of these related motions. The degree

ofexpedition required depends, in part, on whether Congress reschedules the day set

for presidential electors to vote and the day set for the House to count the votes. See

3U.S.C.§§7, 15: US. Const. art. II, §1m cl. 4.

STATEMENT

Like much else in 2020, the 2020 election was compromised by the COVID-19

pandemic. Even without Defendant States’ challenged actions here, the election

nationwide saw a massive increase in fraud-pronc voting by mail. See BUILDING

CONFIDENCE IN U.S. ELECTIONS: REPORT OF THE COMMISSION ON FEDERAL ELECTION

REFORM, at 46 (Sept. 2005) (absentee ballots are “the largest sourceof potential voter

fraud"). Combined with that increase, the election in Defendant States was also

compromised by numerous changes to the State legislatures’ duly enacted election

statutes by non-legislative actors—including both “friendly” suits settled in courts

and executive fiats via guidance to election officials—in ways that undermined state

statutory ballot-integrity protections such as signature and witness requirements for

casting ballots and poll-watcher requirements for counting them. State legislatures

have plenary authority to set the method for seleeting presidential electors, Bush v.

Gore, 531 U.S. 98, 104 (2000) (‘Bush IT’), and “significant departure from the

legislative scheme for appointing Presidential electors presents a federal

constitutional question.” Id. at 113 (Rehnquist, C.J., concurring); accord Bush v. Palm

Beach Cty. Canvassing Bd., 531 U.S. 70, 76 (2000) (‘Bush I').

Plaintiff State has not had the benefit of formal discovery prior to submitting

this original action. Nonetheless, Plaintiff State has uncovered substantial evidence
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discussed below that raises serious doubts as to the integrityof the election processes

in Defendant States. Although new information continues to come to light on a daily

basis, as documented in the accompanying Appendix (‘App’), the voting

irregularities that resulted from Defendant States’ unconstitutional actions include

the following:

Jesse Jacob, a decades-long City of Detroit employee assigned to work in the

Elections Department for the 2020 election testified (App. 34a-36a) that she

was “instructed not to look at any of the signatures on the absentee ballots,

and I was instructed not to compare the signature on the absentee ballot with

the signature on file” in direct contravention of MCL § 168.765a(6), which

requires all signatures on ballots be verified.

«Ethan J. Pease, a box truck delivery driver subcontracted to the U.S. Postal

Service (‘USPS’) to deliver truckloads of mail-in ballots to the sorting center

in Madison, WI, testified that USPS employees were backdating ballots

received after November 3, 2020. Decl. of Ethan J. Pease at 1 3-13. (App.

149a-51a). Further, Pease testified how a senior USPA employee told him on

November 4, 2020 that “An order came down from the Wisconsin/Illinois

Chapter of the Postal Service that 100,000 ballots” and how the USPSA

dispatched employees to “find[] .. the ballots” 4 8-10. One hundred

thousand ballots “found” after election day far exceeds former Vice President

Biden margin of 20,565 votes over President Trump.
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+ On August 7, 2020, the League of Women Voters of Pennsylvania and others

filed a complaint against Secretary Boockvar and other local election officials,

sceking “a declaratory judgment that Pennsylvania existing signature

verification procedures for mail-in voting’ were unlawful for a number of

reasons, League of Women Voters of Pennsylvania v. Boockvar, No. 2:20-cv-

03850-PBT, (E.D. Pa. Aug. 7, 2020), which the Pennsylvania defendants

quickly settled resulting in guidance (App. 109a-114a)! issued on September

11, 2020, stating in relevant part: “The Pennsylvania Election Code does not

authorize the county board of elections to set aside returned absentee or mail-

in ballots based solely on signature analysis by the county board of elections.”

App. 13a.

+ Acting under a generally worded clause that “Elections shall be free and

equal,” Pa. CONST. art. 1, §5, cl. 1, a 4-3 majority of Pennsylvania's Supreme

Court in Pa. Democratic Party v. Boockvar, 238 A.34 345 (Pa. 2020), extended

the statutory deadline for mail-in ballots from Election Day to three days after

Election Day and adopted a presumption that even non-postmarked ballots

were presumptively timely. In addition, a great number of ballots were

received after the statutory deadline. Because Pennsylvania misled this Court

1 Although the materials cited here are a complaint, that complaint is verified
(i.e., declared under penaltyof perjury), App. T5a, which is evidence for purposes ofa
motion for summary judgment. Neal v. Kelly, 963 F.2d 453, 457 (D.C. Cir. 1992)
(allegations in [the] verified complaint should have been considered on the motion
for summary judgment asif in a new affidavit’).
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about segregating the late-arriving ballots and instead commingled those

ballots, it is now impossible to verify Pennsylvania's claim about the number

of ballots affected.

+ Contrary to Pennsylvania election law on providing poll-watchers access to the

opening, counting, and recording of absentee ballots, local election officials in

Philadelphia and Allegheny Counties decided not to follow 23 Pa. STAT. §

3146.8(b). App. 127a-28a.

© Priorto the election, Secretary Boockvar sent an email to local election officials

urging them to provide opportunities for various persons—including political

parties—to contact voters to “cure” defective mail-in ballots. This process

clearly violated several provisions of the state election code. App. 122a-24a. By

removing the ballots for examination prior to seven o'clock a.m.onelection day,

Secretary Boockvar created a system whereby local officials could review

ballots without the proper announcements, observation, and security. This

entire scheme, which was only followed in Democrat majority counties, was

blatantly illegal in that it permitted the illegal removal of ballots from their

locked containers prematurely. App. 122a-24a.

© On December 4, 2020, fiftcen members of the Pennsylvania House of

Representatives issued a report (App. 139a-45a) to Congressman Scott Perry

stating that “(t]he general election of 2020 in Pennsylvania was fraught with

.. documented irregularities and improprities associated with mail-in

balloting ... [and] that the reliabilityof the mail-in votes in the Commonwealth

6
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of Pennsylvania is impossible to rely upon.” The report detailed, inter alia,

that move than 118,426 mail-in votes either had no mail date, were returned

before they were mailed, or returned one day after the mail date. The Report

also stated that, based on government reported data, the number of mail-in

ballots sent by November 2, 2020 (2.7 million) somehow ballooned by 400,000,

to 3.1 million on November 4, 2020, without explanation.

+ On March 6, 2020, in Democratic Party of Georgia v. Raffensperger, No. 1:19-

¢v-5028-WMR (N.D. Ga.), Georgia's Secretary of State entered a Compromise

Settlement Agreement and Release (App. 19a-24a) with the Democratic Party

of Georgia (the “Settlement”) to materially change the statutory requirements

for reviewing signatures on absentee ballot envelopes to confirm the voter's

identity by making it far more difficult to challenge defective signatures

beyond the express mandatory procedures set forth at Ga. CODE § 21-2-

386(a)(1)(B), which is particularly disturbing because the legislature allowed

persons other than the voter to apply for an absentee ballot, GA. CODE § 21-2-

381(a)(1)(C), which means that the legislature likely was relying heavily on the

signature-verification on ballots under Ga. CODE § 21-2-386.

+ Numerous poll challengers and an Election Department employee

whistleblower have testified that the signature verification requirement was

ignored in Wayne County in a case currently pending in the Michigan Supreme

Court. App. 25a-51a.
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«The probability of former Vice President Biden winning the popular vote in the

four Defendant States—Georgia, Michigan, Pennsylvania, and Wisconsin—

independently given President Trump's early lead in those States as of3 a.m.

on November 4, 2020, is less than one in a quadrillion, or 1 in

1,000,000,000,000,000. For former Vice President Biden to win these four

States collectively, the odds of that event happening decrease to less than one

ina quadrillion to the fourth power (i.c., 1 in 1,000,000,000,000,0001). See Decl.

of CharlesJ. Cicchetti, Ph.D. (‘Cicchetti Decl”) at 94 14-21, 30-31 (App. 4a-Ta,

9a).

© The same less than one in a quadrillion statistical improbability of Mr. Biden

winning the popular vote in the four Defendant States—Georgia, Michigan,

Pennsylvania, and Wisconsin—independently exists when Mr. Biden's

performance in eachof those Defendant States is compared to former Secretary

of State Hilary Clinton's performance in the 2016 general election and

President Trump's performance in the 2016 and 2020 general elections. Again,

the statistical improbability of Mr. Biden winning the popular vote in these

four States collectively is 1 in 1,000,000,000,000,000%. Id. 10-13, 17-21, 30-31

(App. 3a-Ta, 9).

© Georgia's unconstitutional abrogation of the express mandatory procedures for

challenging defective signatures on ballots set forth at Ga. CODE § 21-2

386a)(1)(B) resulted in far more ballots with unmatching signatures being

counted in the 2020 election thanif the statute had been properly applied. The

8
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2016 rejection rate was more than seventeen times greater than in 2020. See

Cicchetti Decl. at § 24 (App. Ta). As a consequence, applying the rejection rate

in 2016, which applied the mandatory procedures, to the ballots received in

2020 would result in a net gain for President Trump of 25,587 votes. This would

be more than needed to overcome the Biden advantage of 12,670 votes, and

Trump would win by 12,917 votes. See App. 8a

«The two Republican members of the Board rescinded their votes to certify the

vote in Wayne County, and signed affidavits alleging they were bullied and

misled into approving election results and do not believe the votes should be

certified until serious irregularities in Detroit votes are resolved. See Cicchetti

Decl. at § 29 (App. 8).

© The Wayne County Statement of Votes Report lists 174,384 absentee ballots

out of 566,694 absentee ballots tabulated (about 30.8%) as counted without a

registration number for precincts in the City of Detroit. See Cicchetti Decl. at

127 (App. 8a). The number of votes not tied to a registered voter by itself

exceeds Vice President Biden's marginofmargin of 146,007 votes by more than

28,377 votes. The extra ballots cast most likely resulted from the phenomenon

of Wayne County election workers running the same ballots through a

tabulator multiple times, with Republican poll watchers obstructed or denied

access, and election officials ignoring poll watchers’ challenges, as documented

by numerous declarations. App. 25a-51a.

As a net result of these challenges, the close election result in Defendant States—on

9
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which the presidential election turns—is indeterminate. Put another way, Defendant

States’ unconstitutional actions affect outcome-determinative numbers of popular

votes, that in turn affect outcome-determinative numbers of electoral votes.

To remedy Texas's claims and remove the cloud over the results of the 2020

election, expedited review and interim relief are required. December 8, 2020 is a

statutory safe harbor for States to appoint presidential electors, and by statute the

electoral college votes on December 14. See 3 U.S.C. §§ 7, 15. In a contemporaneous

filing, Texas asks this Court to vacate or enjoin—cither permanently, preliminarily,

or administratively—Defendant States from certifying their electors and

participating in the electoral college vote. As permanent relief, Texas asks this Court

to remand the allocationofelectors to the legislatures of Defendant States pursuant

10 the statutory and constitutional backstop for this scenario: “Whenever any State

has held an election for the purpose of choosing electors, and has failed to make a

choice on the day prescribed by law, the electors may be appointed on a subsequent

day in such a manner as the legislature of such State may direct.” 3 U.S.C. § 2

(emphasis added); U.S. Cons. art. II, § 1, cl. 2.

Significantly, State legislatures retain the authority to appoint electors under

the federal Electors Clause, even if state laws or constitutions provide otherwise.

‘McPherson v. Blacker, 146 U.S. 1, 35 (1892); accord Bush I, 531 U.S. at 76-77; Bush

11,531 U.S at 104. For ts part, Congress could move the December 14 date set for the

electoral college's vote, as it has done before when faced with contested elections. Ch.

37, 19 Stat. 227 (1877). Alternatively, the electoral college could vote on December 14

10
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without Defendant States’ electors, with the presidential election going to the House

of Representatives under the Twelfth Amendment if no candidate wins the required

270-vote majority.

What cannot happen, constitutionally, is what Defendant States appear to

want (namely, the electoral college to proceed based on the unconstitutional election

in Defendant States):

When the state legislature vests the right to vote for
President in its people, the right to vote as the legislature
has prescribed is fundamental; and one source of its funda
mental nature lies in the equal weight accorded to cach
vote and the equal dignity owed to each voter.

Bush II, 531 U.S. at 104. Proceeding under the unconstitutional election is not an

option.

Pursuant to 28 U.S.C. 1251(w), Plaintiff State has filed a motion for leave to

file a bill of complaint today. As set forth in the complaint and outlined above, all

Defendant States ran their 2020 election process in noncompliance with the ballot-

integrity requirements of their State legislature's election statutes, generally using

the COVID-19 pandemic as a pretext or rationale for doing so. In so doing, Defendant

States disenfranchised not only their own voters, but also the voters of all other

States: “the impact of the votes east in each State is affected by the votes cast for the

various candidates in other States.” Anderson v. Celebrezze, 460 U.S. 780, 795 (1983).

ARGUMENT

The Constitution vests plenary authority over the appointing of presidential

electors with State legislatures. McPherson, 146 U.S. at 35; Bush I, 531 U.S. at 76-

77; Bush II, 531 US at 104. While State legislatures need not proceed by popular

11
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vote, the Constitution requires protecting the fundamental right to vote when State

legislatures decide to proceed via elections. Bush II, 531 U.S. at 104. On the issue of

the constitutionalityofan election, moreover, the Judiciary has the final say: “It is

emphatically the province and duty of the judicial department to say what the law

is.” Marbury v. Madison, 5 U.S. (1 Cranch) 137, 177 (1803); Bush II, 531 U.S. at 104.

For its part, Congress has the ability to set the time for the electoral college to vote.

U.S. CONST. xt. 11, § 1, cl. 3. To proceed constitutionally with the 2020 election, all

three actors potentially havea role, given the complications posed by Defendant

States’ unconstitutional actions.

With this year's election on November 3, and the electoral college's vote set by

statute for December 14, 3 US.C. § 7, Congress has not allowed much time to

investigate irregularities like those in Defendant States before the electoral college

is statutorily set to act. But the time constraints are not constitutional in nature—

the Constitution's only time-related provision is that the Presidents term ends on

January 20, U.S. CONST. amend. XX, § 1, cl. 1—and Congress has both the obvious

authority and evena history of moving the date of the electoral college's vote when

election irregularities require it.

Expedited consideration of this matter is warranted by the seriousness of the

issues raised here, not only for the results of the 2020 presidential election but also

for the implicationsfor our constitutional democracy going forward.If this Court does

not halt the Defendant States’ participation in the electoral college's vote on

December 14, a grave cloud will hang over not only the presidency but also the

12
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Republic.

With ordinary briefing, Defendant States would not need to respond for 60

days, S.Ct. Rule 17.5, which is after the next presidential term commences on

January 20, 2021. Accordingly, this Court should adopt an expedited briefing

schedule on the motion for leave to file the bill of complaint, as well as the

contemporancously filed motion for interim relief, including an administrative stay

or temporary restraining order pending further order of the Court. If this Court

declines to resolve this original action summarily, the Court should adopt an

expedited briefing schedule for plenary consideration, allowing the Court to resolve

this matter before the relevant deadline passes. The contours of that schedule depend

on whether the Court grants interim relief. Texas respectfully proposes two alternate

schedules.

If the Court has not yet granted administrative relief, Texas proposes that the

Court order Defendant States to respond to the motion for leave to file a bill of

complaint and motion for interimrelief by December 9. See S.Ct. Rule 17.2 (adopting

Federal Rules of Civil Procedure); FED. R. CIV. P. 65; cf. S.Ct. Rule 23 (stays). Texas

waives the waiting period for reply briefs under this Court's Rule 17.5 and would

xeply by December 10, which would allow the Court to consider this case on an

expedited basis at its December 11 Conference.

With respect to the merits if the Court neither grants the requested interim

relief nor summarily resolves this matter in response to the motion for leave to file

the billofcomplaint, thus requiring briefing of the merits, Texas respectfully proposes

13
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the following schedule for briefing and argument:

December 8, 2020 Plaintiffs’ opening brief

December 8, 2020 Amicus briefs in support of plaintiffs or of neither party

December 9, 2020 Defendants’ response brief(s)

December 9, 2020 Amicus briefs in supportofdefendants

December 10, 2020 Plaintiffs’ reply brief(s) to each response brief

December 11, 2020 Oral argument, if needed

If the Court grants an administrative stay or other interim relief, but does not

summarily resolve this matter in response to the motion for leave to file the bill of

complaint, Texas respectfully proposes the following schedule for briefing and

argument on the merits:

December 11, 2020 Plaintiffs’ opening brief

December 11, 2020 Amicus briefs in supportofplaintiffs or of neither party

December 17, 2020 Defendants’ response brief(s)

December 17, 2020 Amicus briefs in support of defendants

December 22, 2020 Plaintiffs’ reply brief(s) to each response brief

December 2020 Oral argument, if needed

In the event that Congress moves the date for the electoral college and the House to

vote or count votes, then the parties could propose an alternate schedule. If any

motions to intervene are granted by the applicable deadline, intervenors would file

by the applicable deadline as plaintiffs-intervenors or defendants-intervenors, with

any still-pending intervenor filings considered as amicus briefs unless such

14
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prospective intervenor file or seek leave to file an amicus brief in lieu of their still-

pending intervenor filings.

CONCLUSION

Texas respectfully requests that the Court expedite consideration of its motion

for leave to file a bill of complaint based on the proposed schedule and, if the Court

neither stays nor summarily resolves the matter and thus sets the case for plenary

consideration, that the Court expedite briefing and oral argument based on the

proposed schedule.

Dated: December 7, 2020 Respectfully submitted,

Is/ Ken Paxton
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Attorney GeneralofTexas
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First Assistant Attorney General ofTexas

Lawrence Joseph
Special Counsel to the Attorney General of
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Fn the Supreme Court of the nite States

STATE OF TEXAS,
Plaintiff,

v
COMMONWEALTH OF PENNSYLVANIA, STATE OF
GEORGIA, STATE OF MICHIGAN, AND STATE OF

WISCONSIN,
Defendants.

MOTION FOR PRELIMINARY
INJUNCTION AND TEMPORARY

RESTRAINING ORDER OR,
ALTERNATIVELY, FOR STAY AND

ADMINISTRATIVE STAY

Pursuant to S.Ct. Rules 21, 23, and 17.2 and pur-
suant to FED. R. CIV. P. 65, the State of Texas
(Plaintiff State”) respectfully moves this Court to
enter an administrative stay and temporary
restraining order (“TRO”) to enjoin the States of
Georgia, Michigan, and Wisconsin and the
Commonwealth of Pennsylvania (collectively, the
“Defendant States’) and all of their agents, officers,
presidential electors, and others acting in concert
from taking action to certify presidential electors or to
have such electors take any official action—including
without limitation participating in the electoral
college or voting for a presidential candidate—until
further order ofthis Court, and to preliminarily enjoin
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and to stay such actions pending the final resolution
of this action on the merits.

STATEMENTOFTHECASE
Lawful elections are the heart of our freedoms.

“No right is more precious in a free country than that
of havinga voice in the election of those who make the
laws under which, as good citizens, we must live.
Other rights, even the most basic, are illusoryif the
right to vote is undermined.” Wesberry v. Sanders, 376
USS. 1, 10 (1964). Trust in the integrity of that process
is the glue that binds our citizenry and the States in
this Union.

Elections face the competing goals of maximizing
and counting lawful votes but minimizing and
excluding unlawful ones. Reynolds v. Sims, 377 U.S.
533, 554-55 (1964); Bush v. Gore, 531 U.S. 98, 103
(2000) (the votes eligible for inclusion in the
certification are the votes meeting the properly
established legal requirements”) (‘Bush IT’); compare
52 USC. §205010)(1)-(2) (2018) with id.
§20501(b)(3)-(4). Moreover, “the right of suffrage can
be denied by a debasement or dilution of the weight of
a citizen's vote just as effectively as by wholly
prohibiting the free exercise of the franchise.”
Reynolds, 377 U.S. at 555. Reviewing election results
requires not only counting lawful votes but also
climinating unlawful ones.

It is an understatement to say that 2020 was not
a good year. In addition to a divided and partisan
national mood, the country faced the COVID-19
pandemic. Certain officials in the Defendant States
presented the pandemic as the justification for
ignoring state laws regarding absentee and mail-in
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voting. The Defendant States flooded their citizenry
with tensofmillions of ballot applications and ballots
in derogation of statutory controls as to how they are
lawfully received, evaluated, and counted. Whether
well intentioned or not, these unconstitutional acts
had the same uniform effect—they made the 2020
election less secure in the Defendant States. Those
changes are inconsistent with relevant state laws and
were made by non-legislative entities, without any
consent by the state legislatures. The acts of these
officials thus directly violated the Constitution. U.S.
Const. at. I, § 4; id. art. TL, § 1, cl. 2.

This case presents a question of law: Did the
Defendant States violate the Electors Clause by
taking non-legislative actions to change the election
rules that would govern the appointment of
presidential electors? These non-legislative changes
to the Defendant States’ election laws facilitated the
casting and counting of ballots in violation of state
law, which, in turn, violated the Electors Clause of
Article II, Section 1, Clause 2 of the U.S. Constitution.
By these unlawful acts, the Defendant States have not
only tainted the integrity of their own citizens’ vote,
but their actions have also debased the votes of
citizens in Plaintiff State and other States that
remained loyal to the Constitution.

Elections for federal office must comport with
federal constitutional standards, see Bush II, 531 U.S.
at 103-05, and executive branch government officials
cannot subvert these constitutional requirements, no
matter their stated intent. For presidential elections,
each State must appoint its Electors to the electoral
college in a manner that complies with the
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Constitution, specifically the Electors Clause
requirement that only state legislatures may set the
rules governing the appointment of electors and the
clections upon which such appointment is based.
Constitutional Background

The Electors Clause requires that each State
“shall appoint” its Presidential Electors “in such
Manner as the Legislature thereof may direct.” U.S.
Const. art. 1, § 1, cl. 2 (emphasis added); of. id. art. I,
§ 4 (similar for time, place, and manner of federal
legislative elections). “[Tjhe state legislature's power
to select the manner for appointing electors is
plenary,” Bush II, 531 U.S. at 104 (emphasis added),
and sufficiently federal for this Court's review. Bush
v. Palm Beach Cty. Canvassing Bd., 531 U.S. 70, 76
(2000) (‘Bush I). This textual feature of our
Constitution was adopted to ensure the integrity of
the presidential selection process: “Nothing was more
to be desired than that every practicable obstacle
should be opposed to cabal, intrigue, and corruption.”
FEDERALIST NO. 68 (Alexander Hamilton). When a
State conducts a popular election to appoint electors,
the State must comply with all constitutional
requirements. Bush II, 531 U.S. at 104. When a State
fails to conduct a valid election—for any reason—"the
electors may be appointed on a subsequent day in such

+ Subject to override by Congress, State legislatures have the
exclusive power to regulate the time. place, and manner for
electingMembersofCongress,sce U.S. CONST.art. 1. § 4. which
is distint from legislatures” exclusive and plenary authority on
the appointment. of presidential electors. When non-legislative
actors purporttoset State election lav for presidential elections,
they violate both the Elections Clause and the Electors Clause.
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a manner as the legislature of such State may direct.”
3 U.S.C. § 2 (emphasis added).
Defendant States’ Violations of Electors Clause

As set forth in the Complaint, executive and
judicial officials made significant changes to the
legislatively defined election laws in the Defendant
States. See Compl. at YY 29-134. Taken together,
these non-legislative changes did away with statutory
ballot-security measures for absentee and mail-in
ballots such as signature verification, witness
requirements, and statutorily authorized secure
ballot drop-off locations.
Citing the COVID-19 pandemic, Defendant States

gutted the safeguards for absentee ballots through
non-legislative actions, despite knowledge that
absentee ballots are “the largest source of potential
voter fraud,” BUILDING CONFIDENCE IN U.S.
ELECTIONS: REPORT OF THE COMMISSION ON FEDERAL
ELECTION REFORM, at 46 (Sept. 2005) (hercinafter,
“CARTER-BAKER"), which is magnified when absentee
balloting is shorn of ballot-integrity measures such as
signature verification, witness requirements, or
outer-envelope protections, or when absentee ballots
are processed and tabulated without bipartisan
observation by poll watchers.
Factual Background

Without Defendant States’ combined 72 electoral
votes, President Trump presumably has 232 electoral
votes, and former Vice President Biden presumably
has 234. Thus, Defendant States’ electors will
determine the outcome of the election. Alternatively,
if Defendant States are unable to certify 37 or more
electors, neither candidate will have a majority in the
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3
Electoral College, in which case the election would
devolve to the US. House of Representatives under
the Twelfth Amendment to the U.S. Constitution.

STANDARD OF REVIEW

Original actions follow the motions practice of the
Federal RulesofCivil Procedure. S.C. 17.2. Plaintiffs
can obtain preliminary injunctions in original actions.
See California v. Texas, 459 U.S. 1067 (1982)
ClmJotion of plaintiff for issuance of a preliminary
injunction granted”); United States v. Louisiana, 351
US. 978 (1956) (enjoining named state officers “and
others acting with them ... from prosecuting any other
case or cases involving the controversy before this
Court until further order of the Court”). Similarly, a
moving party can scck a stay pending appeal under
this Court's Rule 23.2

Plaintiffs who seck interim relicf under Federal
Rule 65 must establish that they likely will succeed on
the merits and likely will suffer irreparable harm
without interim relief, that the balance of equities
between their harm in the absence of interim relief
and the defendants’ harm from interim relief favors
the movants, and that the public interest favors
interim relief. Winter v. Natural Resources Def.
Council, Inc., 555 U.S. 7, 20 (2008). To obtain a stay

pending appeal under this Court's Rule 23, the
applicant must meet a similar test:

+ See, eg. Franko. Walker, 1355.01.7QL); Hustedv. Ohio
State Conf.ofthe NAACP, 135 S.Ct. 42 (2014); North Carolina v.
League of Women Voters, 135 S.Ct. 6 (2014); Arizona Sect’y of
State's Office v. Feldman, 137 S.Ct. 446 (2016): North Carolina
v. Covinglon, 138 S.Ct. 574 (2018); Republican Nat! Comm. v.
Democratic Natl Conn. 140°C. 1205 (2020),
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(1) a reasonable probability that four Justices
will consider the issue sufficiently meritorious
to grant certiorari; (2) a fair prospect that a
majority of the Court will vote to reverse the
judgment below; and (3) a likelihood that
irreparable harm will result from thedenial of
a stay. In close cases the Cirouit Justice or the
Court will balance the equities and weigh the
relative harms to the applicant and to the
respondent.

Hollingsworth v. Perry, 558 U.S. 183, 190 (2010).

ARGUMENT

I. THIS COURT IS LIKELY TO EXERCISE ITS
DISCRETION TO HEAR THIS CASE.
AlthoughPlaintiffState disputes that this Court

has discretion to decide not to hear this case instituted
by a sovereign State, see 28 U.S.C. § 1251(a) (this
Court's jurisdiction is exclusive for actions between
States); Nebraska v. Colorado, 136 S.Ct. 1034, 1035

(2016) (Thomas, J. dissenting, joined by Alito, J);
accord New Mexico v. Colorado, 137 S.Ct. 2319 (2017)
(Thomas, J., dissenting), this Court is nonetheless
likely to exercise its discretion to hear this case for two
xeasons, which is analogous to the first Hollingsworth
factor for a stay.

First, in the analogous case of Republican Party v.
Boockvar, No. 20A54, 2020 U.S. LEXIS 5181 (Oct. 19,
2020), four justices voted to stay a decision by the
Pennsylvania Supreme Court that worked an example
of the type of non-legislative revision to State clection
law that the Plaintiff State challenges here. In
addition, since then, a new Associate Justice joined
the Court, and the Chief Justice indicated a rationale
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for voting against a stay in Democratic Nat'l Com.
©. Wisconsin State Legis., No. 20A66, 2020 U.S. LEXIS
5187, at *1 (Oct. 26, 2020) (Roberts, C.J. concurring
in denial of application to vacate stay) that cither does
not apply to original actions or that was wrong for the
reasons set forth in Section ILA.2, supra (non-
legislative amendmentofState election statutes poses
a question that arises under the federal Constitution,
see Bush II, 531 US. at 113 (Rehnquist, C.J.,
concurring).

Second, this Court has repeatedly acknowledged
the “uniquely important national interest” in elections
for president and the rules for them. Bush II, 531 U.S.
at 112 (interior quotations omitted); see also Oregon v.
Mitchell, 400 U.S. 112 (1970) (original jurisdiction in
voting-rights cases). Few cases on this Court's docket
will be as important to our future as this case.

Third, no other remedy or forum exists for a State
to challenge multiple States’ maladministration of a
presidential election, see Section ILA.8, infra, and
some court must have jurisdiction for these
fundamental issues about the viability of our
democracy: “if there is no other mode of trial, that
alone will give the Kings courts a jurisdiction.”
Mostyn v. Fabrigas, 98 Eng. Rep. 1021, 1028 (K.B.
1774) (Lord Mansfield).
11. THE PLAINTIFF STATE IS LIKELY TO

PREVAIL.
Under the  Winter-Hollingsworth test, the

plaintiffs likelihoodof prevailing is the primary factor
to assess the need for interim relief. Here, the Plaintiff
State will prevail because this Court has jurisdiction
and thePlaintiff State's merit case is likely to prevail.
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A. This Courthasjurisdiction over

Plaintiff State’s claims

Inorder to grant leave to fle, this Court first must
assure itself of its jurisdiction, Steel Co. v. Citizens for
a Better Env't,, 523 U.S. 83, 95 (1998); cf. Foman v.
Davis, 371 U.S. 178, 182 (1962) (courts deny leave to
file amended pleadings that would be futile). That
standard is met here. The Plaintiff State's
fundamental rights and interests are at stake. This
Court is the only venue that can protect the Plaintiff
State's Electoral College votes from being cancelled by
the unlawful and constitutionally tainted votes cast
by Electors appointed by the Defendant States.

1. The claims fall within this Court's

constitutionalandstatutorysubject:
matter jurisdiction.

The federal judicial power extends to
“Controversies between two or more States.” U.S.

Const. art. 111, § 2, and Congress has placed the

jurisdiction for such suits exclusively with the

Supreme Court: “The Supreme Court shall have
original and exclusive jurisdiction of all controversies
between two or more States.” 28 U.S.C. § 1251(a)
(emphasis added). This Court not only is a permissible
court for hearing this action; it is the only court that
can hear this action quickly enough to render relief
sufficient to avoid constitutionally tainted votes in the
Electoral College and to place the appointment and
certification of the Defendant States” presidential
electors before their legislatures pursuant to 3 U.S.C.

§§2, 5, and 7 in time for a vote in the House of
Representatives on January6,2021. See3 U.S.C. § 15.
With that relief in place, the House can resolve the
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election on January 6, 2021, in time for the President
to be selected by the constitutionally set date of
January 20. U.S. Const. amend. XX, § 1.

2. The claims arise under the
Constitution.

When States violate their own election laws, they
may argue that these violations are insufficiently
federal to allow review in this Court. Cf. Foster v.
Chatman, 136 S.Ct. 1737, 1745-46 (2016) (this Court
lacks jurisdiction to review state-court decisions that
“rest[] on an adequate and independent state law
ground"). That attempted evasion would fail for two
reasons.

First, in the election context,a state-court remedy
ora state executive's administrative action purporting
to alter state election statutes implicates the Electors
Clause. See Bush IT, 531 U.S. at 105. Even a plausible
federal-law defense to state action arises under
federal law within the meaning of Article IIT. Mesa v.
California, 489 U.S. 121, 136 (1989) (holding that “it
is the raising of a federal question in the officer's
removal petition that constitutes the federal law
under which the action against the federal officer
arises for Art. IIT purposes”). Constitutional arising-
under jurisdiction exceeds statutory federal-question
jurisdiction of federal district courts,’ and—indeed—
we did not even have federal-question jurisdiction
until 1875. Merrell Dow Pharm., 478 U.S. at 807. The

> The statute for federal-offcer removal at issue in Mesa
omits the well-pleaded complaint rule, ., which is a statutory
restriction on federal-question jurisdiction under 28 U.S.C. §
1331. See Merrell Dow Pharm.. Inc. . Thompson, 478 U.S. 501,
505 (1950).
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Plaintiff State's Electoral Clause claims arise under
the Constitution and so are federal, even if the only
claim is that the Defendant States violated their own
state election statutes. Moreover, as is explained
below, the Defendant States’ actions injure the
interests of Plaintiff State in the appointment and
certification of presidential electors to the Electoral
College.

Given this federal-law basis against these state
actions, the state actions are not “independent”of the
federal constitutional requirements that provide this

Courtjurisdiction. Fox Film Corp. v. Muller, 296 U.S.
207, 210-11 (1935): cf. City of Chicago v. Int'l Coll. of
Surgeons, 522 U.S. 156, 164 (1997) (noting that “even
though state law creates a party's causes of action, its
case might still ‘arise under’ the laws of the United
States if a well-pleaded complaint established that its
right torelief under state law requires resolutionof a
substantial question of federal law” and collecting
cases) (internal quotations and alterations omitted)
Plaintiff States claims therefore fall within this
Court's arising-under jurisdiction.

Second, state election law is not purely a matter
ofstate law because it applies “not only to elections to
state offices, but also to the election of Presidential
electors,” meaning that state law operates, in part, “by
virtue of a direct grant of authority made under Art.
IL, § 1, cl. 2,of the United States Constitution.” Bush
1, 531 USS. at 76. Logically, “any state authority to
regulate election to [federal] offices could not precede
theirvery creation by the Constitution,”meaning that
any “such power had to be delegated to, rather than
reserved by, the States.” Coole v. Gralike, 531 U.S.
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510,522 (2001) (internal quotations omitted). “It is no
original prerogative of State power to appoint a
representative, a senator, or President for the Union.”
J. Story, 1 COMMENTARIES ON THE CONSTITUTION OF
THE UNITED STATES § 627 (3d cd. 1858). For these
reasons, any “significant departure from the
legislative scheme for appointingPresidential electors
presents a federal constitutional question.” Bush II,
531 U.S. at 113 (Rehnquist, C.J., concurring).

Under these circumstances, this Court has the
power both to review and to remedy a violationof the
Constitution. Significantly, parties do not need
winning hands to establish jurisdiction. Instead,
jurisdiction exists when “the right of the petitioners to
recover under their complaint will be sustainedif the
Constitution and laws of the United States are given
one construction,” evenifthe right “will be defeated if
they are given another.” Bell v. Hood, 327 U.S. 678,
685 (1946). At least as to jurisdiction, a plaintiff ned
survive only the low threshold that “the alleged claim
under the Constitution or federal statutes [not] ... be
immaterial and made solely for the purpose of
obtaining jurisdiction or ... wholly insubstantial and
frivolous.” Id. at 682. The Bill of Complaint meets that
test.

3. The claims raise a “case or
controversy” between the States.

Like any other action, an original action must
meet the Article III criteria for a case or controversy:
“it must appear that the complaining State has
suffered a wrong through the actionofthe other State,
furnishing ground for judicial redress, or is asserting
a right against the other State which is susceptible of
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judicial enforcement according to the accepted
principles of the common law or equity systems of
jurisprudence.” Maryland v. Louisiana, 451 U.S. 725,
733-36 (1981) (internal quotations omitted). Plaintiff
State has standing under those rules.

With voting, “the rightofsuffrage can be denicd
bya debasement or dilutionof the weight ofa citizen's
vote just as effectively as by wholly prohibiting the
free exercise of the franchise.” Bush II, 581 U.S. at
105 (quoting Reynolds, 377 US. at 555). In
presidential elections, “the impactof the votes cast in
cach State is affected by the votes cast for the various
candidates in other States.” Anderson v. Celebresze,
460 U.S. 780, 795 (1983). Thus, votes in the Defendant
States affect the votes in the Plaintiff State, as set
forth in more detail below.

a. PlaintiffState suffers an injury

infact,
‘The citizens of Plaintiff State have the right to

demand that all other States abide by the
constitutionally set rules in appointing Presidential
Electors to the Electoral College. “No right is more
precious in a free country than that of having a voice
in the election of those who make the laws under
which, as good citizens, we must live. Other rights,

+ Auits constitutional minimum, standing doctrine measures
the necessary cffect on plaintiffs under a tripartite. (ost:
cognizable injury to the plaintfs, causation by the challenged
conduct, and redressable by a court. Lujan v. Defenders ofWildlife, 501 U.S. 555, 561-62 (1992). The rules for standing in
state-versusstate actions is the same as the rules in other
actions under Article 11. See Maryland v. Louisiana, 131 US.725,76 (1981).
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even the most basic, are illusoryif the right to vote is
undermined.” Wesberry, 876 U.S. at 10; Yick Wo v.
Hoplins, 118 US. 336, 370 (1886) (‘the political
franchise of voting” is “a fundamental political right,
because preservativeofall rights’). “Every voter in a
federal ... election, whether he votes for a candidate
with little chance of winning or for one with little
chance of losing, has a right under the Constitution to
have his vote fairly counted.” Anderson v. United
States, 417 U.S. 211, 227 (1974); Baker v. Carr, 369
U.S. 186, 208 (1962). Put differently, “a citizen has a
constitutionally protected right to participate in
elections on an equal basis with other citizens in the
jurisdiction,” Dunn v. Blumstein, 405 U.S. 330, 336
(1972), and—unlike the residency durations required
in Dunn—the “jurisdiction” here is the entire United
States. In short, the rights at issue are cognizable
under Article IIL.

Significantly, Plaintiff State presses its own form
of voting-rights injury as a State. As with the one-
person, one-vote principle for congressional
redistricting in Wesberry, the equality of the States
arises from the structure of the Constitution, not from
the Equal Protection or Due Process Clauses. See
Wesberry, 376 US. at 7-8; id. n.10 (expressly not
reaching claims under Fourteenth Amendment).
Whereas the House represents the People
proportionally, the Senate represents the States. See
U.S. CONST. art. V, cl. 3 (“no state, without its consent,
shall be deprived of its equal suffrage in the Senate”).
While Americans likely care more about whois elected
President, the States have a distinct interest in who
is elected Vice President and thus who can cast the tie-
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breaking vote in the Senate. Through that interest,
Plaintiff State suffers an Article III injury when
another State violates federal law to affect the
outcome of a presidential election. This injury is
particularly acute in 2020, where a Senate majority
often will hang on the Vice President's tic-breaking
vote because of the nearly equal—and, depending on
the outcome of Georgia run-off elections in January,
possibly equal—balance between political partis.
Quite simply, it is vitally important to the States who
becomes Vice President.

Because individual citizens may arguably suffer
only a generalized grievance from Electors Clause
violations, Plaintiff State has standing where its
citizen voters would not, Lance v. Coffman, 519 U.S.
437, 442 (2007) (distinguishing citizen plaintiffs from
citizen relators who sued in the name of a state). In
Massachusetts v. Environmental Protection Agency,
549 US. 497 (2007), this Court held that states
secking to protect their sovereign interests are
“entitled to special solicitude in our standing
analysis.” Id. at 520. While Massachusetts arose in a
different context—the same principles of federalism
apply equally here to require special deference to the
sovereign states on standing questions.

In addition to standing for their own injuries,
States can assert parens patriae standing for their
citizens who are Presidential Electors.* Like

5 “The ‘parens patriad’ doctrine .. is a recognition of the
principle that the state, when a party fo. suit involvingamatter
of sovereign interest, ‘must be deemed to_ represent all its
citizens.” New Jersey v. New York. 345 U.S. 369, 372.73 (1953)
(quoting Kentucky v. Indiana, 281 U.S. 163, 173 (1930).
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legislators, Presidential Electors assert “legislative
injury” whenever allegedly improper actions deny
them a working majority. Coleman v. Miller, 307 U.S.
433, 435 (1939). The Electoral College is a zero-sum
game. If the Defendant States’ unconstitutionally
appointed Electors vote for a presidential candidate
opposed by the Plaintiff State's presidential electors,
that operates to defeat thePlaintiff State's interests.s
Indeed, even without an electoral college majority,
presidential electors suffer the same voting-debase-
ment injury as voters generally: “It must be
remembered that ‘the right of suffrage can be denied
by a debasement or dilutionofthe weightof a citizen's
vote just as effectively as by wholly prohibiting the
free exercise of the franchise.” Bush II, 531 U.S. at
105 (quoting Reynold, 377 U.S. at 555). Those injuries
0 electors serve as an Article 111 basis for a parens
patriae action by their States.

b. The Defendant States caused the
injuries.

Non-legislative officials in the Defendant States
either directly caused the challenged violations of the
Electors Clause or, in the case of Georgia, acquiesced
to them in settling a federal lawsuit. The Defendants
thus caused the Plaintiff's injuries.

© Because Plaintiff State appointed its presidential electors
fully consistent with the Constitution, it suffers injury if its
presidential electors are defeated by the Defendant States’
unconstitutionally appointed presidential electors. This injury is
all the more acute because Plaintiff State has taken steps to
prevent fraud. Unlike the Defendant States, the Plaintiff State
neither weakened nor allowed the weakening of its ballot
integrity statutes by nonlegislative means.
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¢. Therequestedrelief would
redresstheinjuries.

This Court has authority to redress the Plaintiff
State's injuries, and the requested relief will do so.

First, while the Defendant States are responsible
for their elections, this Court has authority to enjoin
reliance on unconstitutional elections:

When the state legislature vests the right to
vote for President in its people, the right to
vote as the legislature has prescribed is
fundamental; and one source of its funda-
mental nature lies in the equal weight
accorded to each vote and the equal dignity
owed to each voter.

Bush I1, 531 U.S. at 104; City of Boerne v. Flores, 521
US. 507, 524 (1997) (‘power to interpret the
Constitution in a case or controversy remains in the
Judiciary”). ThePlaintiff State does not ask this Court
to decide who won the election; they only ask that the
Court enjoin the clear violationsof the Electors Clause
of the Constitution.

Second, the relief that the Plaintiff State
requests—namely, remand to the State legislatures to
allocate presidential electors in a manner consistent
with the Constitution—does not violate the Defendant
States’ rights or exceed this Court's power. The power
to select presidential electors is a plenary power of the
legislatures, and this remains so, without regard to
state law.

This power is conferred upon the legislatures
of the States by the Constitution of the United
States, and cannot be taken from them or
modified by their State constitutions...
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Whatever provisions may be made by statute,
or by the state constitution, to choose electors
by the people, there is no doubt of the right of
the legislature to resume the power at any
time, for it can neither be taken away nor
abdicated.

McPherson v. Blacker, 146 U.S. 1, 35 (1892) (internal
quotations omitted); accord Bush I, 531 U.S. at 76-77;
Bush II, 531 U.S at 104.

Third, uncertainty of how the Defendant States’
legislatures will allocate their electors is irrelevant to
the question of redressability:

If a reviewing court agrees that the agency
misinterpreted the law, it will set aside the
agency's action and remand the case — even
though the agency ... might later, in the
exercise of its lawful discretion, reach the
same result for a different reason.

FEC v. Akins, 524 U.S. 11, 25 (1998). The Defendant
States’ legislatures would remain free to exercise
their plenary authority under the Electors Clause in
any constitutional manner they wish. For example,
they may review the presidential election results in
their State and determine that winner would be the
same, notwithstanding the violations of state law in
the conduct of the election. Or they may appoint the
Electors themselves, cither appointing all for one
presidential candidate or dividing the State's Electors
and appointing some for one candidate and some for
another candidate. Or they may take any number of
actions that would be consistent with the
Constitution. Under Akins, the simple act of
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reconsideration under lawful means is redress
enough.

Fourth, the requested relief is consistent with
federal election law: “Whenever any State has held an
election for the purpose of choosing electors, and has
failed to make a choice on the day prescribed by law,
the electors may be appointed on a subsequent day in
such a manner as the legislature of such State may
direct.” 3 US.C. § 2. Regardless of the statutory
deadlines for the Electoral College to vote, this Court
could enjoin reliance on the results from the
constitutionally tainted November 3 election, remand.
the appointment of Electors to the Defendant States,
and order the Defendant States’ legislatures to certify
their Electors in a manner consistent with the
Constitution, which could be accomplished well in
advance of the statutory deadlineofJanuary 6 for the
House to count the presidential electors’ votes. 3
US.C.§ 15.

4. PlaintiffState has prudential
standing.

Beyond the constitutional baseline, standing
doctrine also poses prudential limits like the zone-of-
interests test, Ass of Data Processing Serv. Org. Inc.
v. Camp, 397 U.S. 150, 153 (1970), and the need for
those secking to assert absent third parties’ rights to
have their own Article III standing and a close
relationship with the absent third parties, whom a
sufficient “hindrance” keeps from asserting their
vights. Kowalski v. Tesmer, 543 US. 125, 128-30
(2004). Prudential doctrines pose no barrier here.

First, the injuries asserted here are “arguably
within the zone of interests to be protected or
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regulated by the ... constitutional guarantee in
question.” Camp, 397 U.S. at 153. The Court has
relied on the structure of the Constitution to provide
the one-person, one-vote standard, Wesberry, 376 U.S.
at 7-8 & n.10, and this case is no different. The
structure of the Electoral College provides that cach
State is allocated a certain number of presidential
electors depending upon that State’s representation in
Congress and that cach State must abide by
constitutional requirements in the appointment of its
Electors. When the elections in one State violate
those requirements in a presidential clection, the
interests of the citizens in other States are harmed.

Second, even if parens patriae standing were not
available, States have their own injury, a close
relationship with their citizens, and citizens may
arguable lack standing to assert injuries under the
Electors Clause. See, e.g., Bognet v. Sec’y Pa., No. 20-
3214, 2020 U.S. App. LEXIS 35639, at *18-26 (3d Cir.
Nov. 13, 2020). States, by contrast, have standing to
assert such injuries. Lance, 549 US. at 442
(distinguishing citizen plaintiffs who suffer a
generalized grievance from citizen relators who sued
in the nameof a state); ¢f. Massachusetts, 549 U.S. at
520 (federal courts owe “special solicitude in standing
analysis"). Moreover, anything beyond Article III is
merely prudential. Caplin & Drysdale v. United
States, 491 U.S. 617, 623 n.3 (1989). Thus, States also
have third-party standing to assert their citizens’
injuries.
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5. This action is not moot and will not
becomemoot.

None of the looming election deadlines are
constitutional, and they all are within this Court's
powerto enjoin. Indeed,if this Court vacated a States
appointment or certification of presidential electors,
those Electors could not vote on December 14, 2020; if
the Court vacated their vote after the fact, the House
of Representatives could not count those votes on
January 6, 2021. There would be ample time for the
Defendant States’ legislatures to appoint new
presidential electors in a manner consistent with the
Constitution. Any remedial action can be complete
well before January 6, 2020. Indeed, even the
swearing inof the next President on January 20, 2021,
will not moot this case because review could outlast
even the selection of the next President under “the
‘capable of repetition, yet evading review’ doctrine,”
which applies “in the context of election cases ... when
there are ‘as applied challenges as well as in the more
typical case involving only facial attacks.” FEC v.
Wisconsin Right to Life, Inc., 551 U.S. 449, 463 (2007)
(internal quotations omitted): accord Norman v. Reed,
502 U.S. 279, 287-88 (1992). Mootness is not, and will
not become, an issue here.

6. This matter is ripe for review.
The Plaintiff State's claims are clearly ripe now,

but they were not ripe before the election: “A claim is.
not ripe for adjudication if it rests upon contingent
future events that may not occur as anticipated, or
indeed may not occur at all.” Texas v. United States,
523 U.S. 296, 300 (1998) (internal quotations and
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citations omitted)." Prior to the election, there was no
reason to know who would win the vote in any given
State.

Ripeness also raises the question of laches, which
Justice Blackmun called “precisely the opposite argu-
ment” from ripeness. Lujan v. Natl Wildlife Fedn,
497 US. 871, 915 n.16 (1990) (Blackmun, J.,
dissenting). Laches is an equitable defense against
unreasonable delay in commencing suit. Petrella v.
MGM, 572 U.S. 663, 667 (2014). This action was
neither unreasonably delayed nor is prejudicial to the
Defendant States.

Before the election, thePlaintiff State had no ripe
claim against a Defendant State:

“One cannot be guilty of laches until his right
ripens into one entitled to protection. For only
then can his torpor be deemed inexcusable.”

What-A-Burger of Va., Inc. v. Whataburger, Inc., 357
F.3d 441, 449-50 (4th Cir. 2004) (quoting 5 J. Thomas
McCarthy, MCCARTHY ON TRADEMARKS AND UNFAIR
COMPETITION § 31: 19 (4th ed. 2003); Gasser Chair Co.
v. Infanti Chair Mfg. Corp. 60 F.3d 770, 777 (Fed. Cir.
1995) (same); Profitness Physical Therapy Ctr. v. Pro-
Fit Orthopedic & Sports Physical Therapy P.C., 314
F.3d 62, 70 (2d Cir. 2002) (same). The Plaintiff State
could not have brought this action before the election
results. Nor did the full extent of the county-level
deviations from election statutes in the Defendant

* Tis loss clear whether this matter became ripe on or soon
after election ight when the networks “called” the election for
Mi. Biden or significantly later when enough States certified
thee vote totals to give him 270:plus anticipated votes in the
electoral colle.
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States become evident until days after the election.
Moreover, a State may reasonably assess the status of
litigation commenced by candidates to the
presidential election prior to commencing its own
litigation. Neither ripeness nor laches presents a
timing problem here.

7. This action does not raise a non-
iusticiable political question.

The “political questions doctrine” does not apply
here. Under that doctrine, federal courts will decline
to review issues that the Constitution delegates to one
of the other branches—the “political branches’—of
government. While appointing presidential electors
involves political rights, this Court has ruled in a line
of cases beginning with Baker that constitutional
claims related to voting (other than claims brought
under the Guaranty Clause of Article IV, §4) are
justiciable in the federal courts. As the Court held in
Baker, litigation over political rights is not the same
as a political question:

We hold that this challenge to an
apportionment presents no nonjusticiable
“political question.” The mere fact that the
suit secks protection of a political right does
not mean it presents a political question. Such
an objection “is little more than a play upon
words.”

Baker, 369 U.S. at 209. This is no political question; it
is a constitutional one that this Court should answer.

8. Noadequate alternateremedyor
forum exists.

Indetermining whether to hear a case under this
Court's original jurisdiction, the Court has considered
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whether aplaintiff State “has another adequate forum
in which to settle ts] claim.” United States v. Nevada,
412 U.S. 534, 538 (1973). This equitable limit does not
apply here because Plaintiff State cannot sue
Defendant States in any other forum.

To the extent that Defendant States wish to avail
themselvesof 3 US.C. § 5s safe harbor, Bush I, 531
U.S. at 77-78, this action will not meaningfully stand
in their way:

The State, of course, after granting the
franchise in the special context of Article II,
can take back the powerto appointelectors. ...
There is no doubtofthe right ofthe legislature
to resume the power at any time, for it can
neither be taken away nor abdicated[.]

Bush II, 531 US. at 104 (citations and internal
quotations omitted).s The Defendant States’ legisla-
ture will remain free under the Constitution to
appoint electors or vote in any constitutional manner
they wish. The only thing that they cannot do—and
should not wish to do—is to rely on an allocation
conducted in violation of the Constitution to
determine the appointment of presidential electors.

Moreover, if this Court agrees with the Plaintiff
State that the Defendant States’ appointment of
presidential electors under the recently conducted
elections would be unconstitutional, then the
statutorily created safe harbor cannot be used as a

© Indeed, the Constitutionalsoincludesanotherbackstop: if
10 person have such majority [of electoral votes, then from the
persons having the highest numbers not exceeding three on the
listofthose voted for as President, the House of Representatives
shall choose immediately. byballot” U.S. ConsT. amend. XII
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justification for a violation of the Constitution. The
safe-harbor framework created by statute would have
10 yield in order to ensure that the Constitution was
not violated.

Itisof no moment that Defendants’ state laws may
purport to tether state legislatures to popular votes.
Those state limits on a state legislature's exercising
federal constitutional functions cannot block action
because the US. Constitution “transcends any
limitations sought to be imposed by the people of a
State” under this Court's precedents. Leser v. Garnett,
258 U.S. 130, 137 (1922); see also Bush I, 531 U.S. at
77; United States Term Limits v. Thornton, 514 U.S.
779, 805 (1995) (“the power to regulate the incidents
of the federal system is not a reserved power of the
States, but rather is delegated by the Constitution”).
As this Court recognized in McPherson v. Blacker, the
authority to choose presidential electors:

is conferred upon the legislatures of the states
by the Constitution of the United States, and
cannot be taken from them or modified by
their state constitutions. .. Whatever
provisions may be made by statute, or by the
state constitution, to choose electors by the
people, there is no doubt of the right of the
legislature to resume the power at any time, for
it can neither be taken away or abdicated.

146 US. 1, 35 (1892) (emphasis added) (internal
quotations omitted). The Defendant States would
suffer no cognizable injury from this Court's enjoining
their reliance on an unconstitutional vote.
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B. ThePlaintiff State is likely to prevail on

the merits.
For interim relief, the most important factor is the

likelihood of movants' prevailing. Winter, 555 U.S. at
20. The Defendant States’ administration of the 2020
election violated the Electors Clause, which renders
invalid any appointment ofpresidential electors based
upon those election results. For example, even
without fraud or nefarious intent, a mail-in vote not
subjected to the State legislature's ballot-integrity
‘measures cannot be counted. It does not matter that a
judicial or executive officer sought to bypass that
screening in response to the COVID pandemic: the
choice was not theirs to make. “Government is not free
to disregard the [the Constitution] in times of crisis.”
Roman Catholic Diocese of Brooklyn, New York v.
Cuomo, 592 US. _ (Nov. 25, 2020) (Gorsuch, J..
concurring). With all unlawful votes discounted, the
election result is an open question that this Court
must address. Under 3 USC. § 2 the State
legislatures may answer the question, but the
question must be asked here.

1. Defendant States violated the
Electors Clause by modifying their
legislatures’ election laws through
non-legislative action.

The Electors Clause grants authority to State
Legislatures under both horizontal and vertical
separation of powers. It provides authority to each
State—not to federal actors—the authority to dictate
the manner of selecting presidential electors. And
within each State, it explicitly allocates that authority
to a single branch of State government: to the
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“Legislature thereof” U.S. Const. Art. IL § 1, cl. 2.
State legislatures’ primacy vis-a-vis non-logislative
actors—whether State or federal—is even more
significant than congressional primacy vis-d-vis State
legislatures.

The State legislatures’ authority is plenary. Bush
11,531 U.S. at 104. It “cannot be taken from them or
modified” even through “their state constitutions.”
McPherson, 146 U.S. at 35; Bush I, 531 U.S at 76-77;
Bush II, 531 USS at 104. The Framers allocated
election authority to State legislatures as the branch
closest—and most accountable—to the People. See,
e.g.. Robert G. Natelson, The Original Scope of the
Congressional Power to Regulate Elections, 13 U. Pa.
J. CONST. L. 1, 31 (2010) (collecting Founding-cra
documents): cf. THE FEDERALIST No. 57, at 350 (C.
Rossiter, cd. 2008) (Madison, J) (‘House of
Representatives is so constituted as to support in its
‘members an habitual recollectionof their dependence
on the people”). Thus, only the State legislatures are
permitted to create or modify the respective State's
rules for the appointmentofpresidential electors. U.S.
CONST. art. IL, § 1, cl. 2.

Regulating election procedures is necessary both
to avoid chaos and to ensure fairness:

Common sense, as well as constitutional law,
compels the conclusion that government must
play an active role in structuring elections; as
a practical matter, there must be a substan-
tial regulation of electionsif they are to be fair
and honest andif some sort of order, rather
than chaos, is to accompany the democratic
processes.
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Burdick v. Takushi, 504 U.S. 428, 433 (1992) (interior
quotations omitted). Thus, for example, deadlines are
necessary to avoid chaos, evenif some votes sent via
absentee ballot do not arrive timely. Rosario v.
Roclefeller, 410 USS. 752, 758 (1973). Even more
importantly in this pandemic year with expanded
mail-in voting, ballot-integrity measures—e.g.,
witness requirements, signature verification, and the
like—are an essential component of any legislative
expansion of mail-in voting. See CARTER-BAKER, at 46
(absentee ballots are “the largest source of potential
voter fraud’). Though it may be tempting to permit a
breakdownofthe constitutional order in the face ofa
global pandemic, the rule of law demands otherwise.

Specifically, because the Electors Clause makes
clear that state legislative authority is exclusive, non-
legislative actors lack authority to amend statutes.
Republican PartyofPa. v. Boockuar, No. 20-542, 2020
U.S. LEXIS 5188, at *4 (Oct. 28, 2020) (‘there is a
strong likelihood that the State Supreme Court
decision violates the Federal Constitution”) (Alito, J.,
concurring); Wisconsin State Legis., No. 20A66, 2020
US. LEXIS 5187, at *I11-14 (Oct. 26, 2020)
(Kavanaugh, J. concurring in denial of application to
vacate stay); of. Grayned v. CityofRockford, 408 U.S.
104, 110 (1972) (‘itis not within our powertoconstrue
and narrow state laws"); Free Enter. Fund v. Pub. Co.
Accounting Oversight Bd., 561 U.S. 477, 509-10 (2010)
(editorial freedom ... [to “bluc-pencil’ statutes]
belongs to the Legislature, not the Judiciary”). That
said, courts can enjoin elections or even enforcement
of unconstitutional election laws, but they cannot
rewrite the law in federal presidential elections.
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For example, if a state court enjoins or modifies

ballot-integrity measures adopted to allow absentee
or mail-in voting, that invalidates ballots cast under
the relaxed standard unless the legislature has—prior
to the election—ratified the new procedure. Without
pre-election legislative ratification, results based on
the treatment and tabulation of votes done in
violation of state law cannot be used to appoint
presidential electors.

Elections must be lawful contests, but they should
not be mere litigation contests where the side with the
most lawyers wins. As with the explosion of nation-
wide injunctions, the explosion of challenges to State
election law for partisan advantage in the lead-up to
the 2020 election “is not normal.” Dep't of Homeland.
Sec. v. New York, 140'S. Ct. 599, 600 (2020) (Gorsuch,
J., concurring in the grant of stay). Nor is it healthy.
Under the “Purcell principle,” federal courts generally
avoid enjoining state election laws in the period close
to an election. Purcell, 549 U.S. at 4-5 (citing “voter
confusion and consequent incentive to remain away
from the polls”). Purcell raises valid concerns about
confusion in the run-up to elections, but judicial
election-related injunctions also raise post-election
concerns. For example, if a state court enjoins ballot-
integrity measures adopted to secure absentee or
mail-in voting, that invalidates ballots cast under the
relaxed standard unless the State legislature has had
time to ratify the new procedure. Without either pro-
election legislative ratification or a severability clause
in the legislation that created the rules for absentee
voting by mail, the state court's actions operate to
violate the Electors Clause.
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2. State and local administrators

systemicfailuretofollowState
election law qualifies as an unlawful
amendment of State law,

When non-legislative state and local executive
actors engage in systemic or intentional failure to
comply with their State's duly enacted election laws,
they adopt by executive fiat a de facto equivalent of an
impermissible amendmentof State election law by an
executive or judicial officer. See Section ILB.1, supra.
This Court recognizes an executive's “consciously and
expressly adopt[ing] a general policy that is so
‘extreme as to amount to an abdication of its statutory
responsibilities” as another form of reviewable final
action, even if the policy is not a written policy.
Heckler v. Chaney, 470 U.S. 821, 833 n.4 (1985)
(interior quotations omitted); accord id. at 839
(Brennan, J.. concurring). Without a bona fide
amendment to State election law by the legislature,
executive officers must follow state law. Cf. Morton v.
Ruiz, 415 U.S. 199, 235 (1974); Service v. Dulles, 354
U.S. 363, 388-89 (1957). The wrinkle here is that the
non-legislative actors lack the authority under the
federal Constitution to enact a bona fide amendment,
regardless of whatever COVID-related emergency
power they may have.»

© To advance the principles enunciated in Jacobson.
Massachusets, 197 U.S. 11 (1905) concerning sate police power
to enforce compulsory vaccination laws), as authority for non
legislative state actors rewriting state election statutes-—in
direct conflict with the Electors Clause—is  nonstarter. Clearly.
“the Constitution docs not conflet with itself by conferring, upon
the one hand. a... power, and taking the same power away. on
the other, by the limitations of the due process clause.’
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This formofexecutive nullification of State law by
statewide, county, or city officers is a variant of
impermissible amendment by a non-legislative actor.
See Section I1B.1, supra. Such nullification is always
unconstitutional, but it is especially egregious when it
eliminates legislative safeguardsforelection integrity
(e.g. signature and witness requirements for absentee
ballots, poll watchers). Systemic failure by
statewide, county, or city election officials to follow
State election law is no more permissible than formal
amendments by an exceutive or judicial actor.
IIL THE OTHER WINTER-HOLLINGSWORTH

FACTORSWARRANT INTERIM RELIEF.
Although Plaintiff State's likelihood of prevailing

would alone justify granting interim relief, relief is
also warranted by the other Winter-Hollingsworth
factors.

Brushaber v. Union Pac. R. Co. 210 US, 1, 24 (1916). In other
words, the States’ reserved police power docs not abrogate theConstitution's express Electors Clause. Sec also Cook v. Grail,
531 US. at 522 (election authority is delegated to States, not
reserved by them); accord Story, 1 CONMENTARIES § 627.

Pol watchers are “prophylactic measures designed to prevent election fraud.” Harris v. Conrad, 675 F.24 1212, 1216 1.10
(11th Cir. 1982), and to insure against tampering with thevoting process.” Baer v. Meyer, 728 F.2d 1471, 476 (10th Cr.1981). For example, poll monitors reported that 199 Chicago
voters cast 300 party-ine Democratic votes, as well as three
party-line Republican votes in one election. Barr v. Chatman,
397 F.2d 515, 515-16& n.3 (7th Cir. 1968).
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A. Plaintiff State will suffer irreparable

harmifthe Defendant States’
unconstitutional presidential electors
vote in the Electoral College.

Allowing the unconstitutional election results in
Defendant States to proceed would irreparably harm
Plaintiff State and the Republic both by denying
representation in the presidency and in the Senate in
the near term and by permanently sowing distrust in
federal elections. This Court has found such threats to
constitute irreparable harm on numerous occasions.
See note 2, supra (collecting cases). The stakes in this
case are too high to ignore.

B. The balanceofequities tips to the
Plaintiff State.

All State parties represent citizens who voted in
the 2020 presidential clection. Because of their
unconstitutional actions, Defendant States represent
some citizens who cast ballots not in compliance with
the Electors Clause. It does not disenfranchise anyone
to require the State legislatures to attempt to resolve
this matter as 3 U.S.C. § 2, the Electors Clause, and
even the Twelfth Amendment provide. By contrast, it
would irreparably harm Plaintiff State if the Court
denied interim relief.

In addition to ensuring that the 2020 presidential
election is resolved in a manner consistent with the
Constitution, this Court must review the violations
that occurred in the Defendant States to enable
Congress and State legislatures to avoid future chaos
and constitutional violations. Unless this Court acts
to review this presidential election, these

FL-AG-21:0220-A-000535



33
unconstitutional and unilateral violations of state
election laws will continue in the future.

C. The public interest favors interim relief.
The last Winter factor is the public interest. When

parties dispute the lawfulness of government action,
the public interest collapses into the merits. ACLU v.
Ashcroft, 322 F.3 240, 247 (3d Cir. 2008); Washington
©. Reno, 35 F.3d 1093, 1103 (6th Cir. 1994); League of
Women Voters of the United States v. Newby, 38 F.3d
1,12 (D.C. Cir. 2016). If the Court agrees with
Plaintiff State that non-legislative actors lack
authority to amend state statutes for selecting
presidential electors, the public interest requires
interim relief. Withholdingrelief would leave a taint
over the election, disenfranchise voters, and lead to
still more electoral legerdemain in future elections.

Electoral integrity ensures the legitimacy of not
just our governmental institutions, but the Republic
itself. See Wesberry, 376 U.S. at 10. “Voters who fear
their legitimate votes will be outweighed by
fraudulent ones will feel disenfranchised.” Purcell,
549 U.S. at 4. Against that backdrop, few cases could
warrant this Courts review more than this
extraordinary case arising from a presidential
election. In addition, the constitutionality of the
process for selecting the President is of extreme
national importance. If the Defendant States are
permitted to violate the requirements of the
Constitution in the appointment of their presidential
electors, the resulting vote of the Electoral College not
only lacks constitutional legitimacy, but the
Constitution itself will be forever sullied.
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The nation needs this Courts clarity: “It is

emphatically the province and duty of the judicial
department to say what the law is.” Marbury v.
Madison, 5 US. (1 Cranch) 137, 177 (1803). While
isolated irregularities could be “garden-variety”
clection irregularities that do not raise a federal
question,’ the unconstitutional setting-aside of state
election statutes by non-legislative actors calls both
the result and the process into question, requiring this
Court's “unsought responsibility to resolve the federal
and constitutional issues the judicial system has been
forced to confront.” Bush Ii, 531 U.S. at 111. The
public interest requires this Courts action.
IV. ALTERNATIVELY, THIS CASE WARRANTS

SUMMARY DISPOSITION.
In lieu of granting interim relief, this Court could

simply reach the merits summarily. Cf. Fip. R. CIV. P.
65(a)(2); S.Ct. Rule 17.5. Two things are clear from the
evidence presented at this initial phase: (1) non-
legislative actors modified the Defendant States
election statutes; and (2) the resulting uncertainty
casts doubt on the lawful winner. Those two facts are
enough to decide the merits of the Electors Clause
claim. The Court should thus vacate the Defendant
States’ appointment and impending certifications of
presidential electors and remand to their State
legislatures to allocate presidential electors via any
constitutional means that does not rely on 2020

“To be sure, garden variety election irregularities may not
present facts sufficient to offend the Constitution's guarantee of
due process( I” Hunter v. Hamilton Cty: Bd. of Elections, 635 F-30
219,232 (6th Cir. 2011) quoting Griffin v. Burns, 570 F.24 1065,
1077 (st Cir. 1978).
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election results that includes votes cast in violation of
State election statutes in place on Election Day.

CONCLUSION
This Court should first administratively stay or

temporarily restrain the Defendant States from
voting in the electoral college until further order of
this Court and then issue a preliminary injunction or
stay against their doing so until the conclusion of this
case on the merits. Alternatively, the Court should
reach the merits, vacate the Defendant States’ elector
certifications from the unconstitutional 2020 election
results, and remand to the Defendant States’
legislatures pursuant to 3 U.S.C. § 2 to appoint
electors.
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STATEMENT OF INTEREST OF AMICI
“In the context ofa Presidential election,” state

actions “implicate a uniquely important national
interest,” because “the impact of the votes cast in each
State is affected by the votes cast for the various
candidates in other States.” Anderson v. Celebrezze,
460 U.S. 780, 794-95 (1983). “For the President and
the Vice President of the United States are the only
elected officials who represent all the voters in the
Nation.” Id. “Every voter” ina federal election “has a
right under the Constitution to have his vote fairly
counted, without its being distorted by fraudulently
cast votes.” Anderson v. United States, 417 U.S. 211,
227 (1974).

Amici curiae are the States of Missouri,
1 Amici have several important interests in

this case. First, the States have a strong interest in
safeguarding the separation of powers among state
actors in the regulation of Presidential elections. The
Electors Clause of Article II, § 1 carefully balances
power among state actors, and it assigns a specific
function to the “Legislature thereof’ in cach State.
U.S. CONST. art. IL, § 1, cl. 4. Our systemoffederalism
relies on separation of powers to preserve liberty at
every level of government, and the separation of
powers in the Electors Clause is no exception. The
States have a strong interest in preserving the proper
roles of state legislatures in the administration of
federal elections, and thus safeguarding the
individual liberty of their citizens.

Thisbriefis filed under Supreme Court Rule 37.4, and all coun-
selof record received timely noticeofthe intent to ile this amicus
brief under Rule 37.2.
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Second, amici States have a strong interest in
ensuring that the votes of their own citizens are not
diluted by the unconstitutional administration of
elections in other States. When non-legislative actors
in other States encroach on the authority of the
“Legislature thereof’ in that State to administer a
Presidential election, they threaten the liberty, not
just of their own citizens, but of every citizen of the
United States who casts a lawful ballot in that
election—including the citizens of amici States.

Third, for similar reasons, amici States have a
strong interest in safeguarding against fraud in
voting by mail during Presidential elections. “Every
voter” ina federal election, “has a right under the
Constitution to have his vote fairly counted, without
its being distorted by fraudulently cast votes.”
Anderson, 417 US. at 227. Plaintiffs Bill of
Complaint alleges that non-legislative actors in the
Defendant States stripped away important
safeguards against fraud in voting by mail that had
been enacted by the Legislature in cach State. Amici
States share a vital interest in protecting the integrity
of the truly national election for President and Vice
Presidentof the United States.

SUMMARY OFARGUMENT

The Bill of Complaint raises constitutional
questionsof great publicimportance that warrant this
Court's review. First, like every similar provision in
the Constitution, the separation-of-powers provision
of the Electors Clause provides an important
structural check on government designed to protect
individual liberty. By allocating authority over
Presidential electors to the “Legislature thereof’ in
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each State, the Clause separates powers both
vertically and horizontally, and it confers authority on
the branchof state government most responsive to the
democratic will. Encroachments on the authority of
state Legislatures by other state actors violate the
separation of powers and threaten individual liberty.

The unconstitutional encroachments on the
authority of state Legislatures in this case raise
particularly grave concerns. For decades, responsible
observers have cautioned about the risks of fraud and
abuse in voting by mail, and they have urged the
adoption of statutory safeguards to prevent such
fraud and abuse. In the numerous cases identified in
the Bill of Complaint, non-legislative actors in each
Defendant State repeatedly stripped away statutory
safeguards that the “Legislature thereof” had enacted
to protect against fraud in voting by mail. These
changes removed protections that responsible actors
had recommended for decades to guard against fraud
and abuse in voting by mail, and they did so in a
manner that uniformly and predictably benefited one
candidate in the recent Presidential election. The
allegations in the Bill of Complaint raise grave
questions about election integrity and public
confidence in the administration of Presidential
elections. This Court should grant Plaintiff leave to
ile the Bill of Complaint.

ARGUMENT
The Electors Clause provides that each State

“shall appoint” its Presidential electors “in such
Manner as the Legislature thereof may direct.” U.S.
Const. art. 11, § 1, cl. 4 (emphasis added). Moreover,
“our constitutional system of representative
government only works when the worth of honest

FLAG-21-0220-4000645
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ballots is not diluted by invalid ballots procured by
corruption.” U.S. Dep'tofJustice, Federal Prosecution
of Election Offenses, at 1 (8th ed. Dec. 2017). “When
the clection process is corrupted, democracy is
jeopardized.” Id. The proposed Bill of Complaint
raises serious concerns about constitutionality and
ballot securityofelection procedures in the Defendant.
States. Given the importance of public confidence in
American elections, these allegations raise questions
of great public importance that warrant this Court's
expedited review.
1. The Separation-of-Powers Provision of the

Electors Clause Is a Structural Check on
Government That Safeguards Liberty.
Article II requires that each State “shall appoint”

its Presidential electors “in such Manner as the
Legislature thereof may direct.” U.S. CONST. art. II,
§1, cl. 4 (emphasis added); see also id. art. 1, § 4, cl. 2
(providing that, in each State, the “Legislature
thereof shall cstablish “(t]he Times, Places and
Manner of holding Elections for Senators and
Representatives’).

‘Thus, “in the case of a law enacted by a state
legislature applicable not only to elections to state
offices, but also to the selection of Presidential
electors, the legislature is not acting solely under the
authority given it by the people of the State, but by
virtue of a direct grant of authority made under Art.
IL, § 1, cl. 2, of the United States Constitution.” Bush
v. Palm Beach Cty. Canvassing Bd., 531 U.S. 70, 76
(2000). “(The state legislature's power to select the
manner for appointing electors is plenary.” Bush v.
Gore, 531 U.S. 98, 104 (2000).

FLAG21-0220-A.000548
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Here, as set forth in the Bill of Complaint, non-
legislative actors in each Defendant State have
purported to “alter[] an importantstatutory provision
enacted by the [State's] Legislature pursuant to its
authority under the Constitutionof the United States
to make rules governing the conduct of elections for
federal office.” Republican Party of Pennsylvania v.
Boockvar, No. 20-542, 2020 WL 6304626, at *1 (U.S.
Oct. 28, 2020) (Statement of Alito, J.). See Bill of
Complaint, {4 41127. In doing so, these non-
legislative actors encroached upon the “plenary”
authority of those States’ respective legislatures over
the conduct of the Presidential election in each State.
Bushv. Gore, 531 U.S. at 104. This encroachment on
the authority of each State's Legislature violated the
separation of powers set forth in the Electors Clause.
“[Tjn the context of a Presidential election, state-
imposed restrictions implicate a uniquely important
national interest. For the President and the Vice
President of the United States are the only elected
officials who represent all the voters in the Nation.”
Anderson, 460 US. at 794-795.

In every other context, this Court recognizes that
the Constitution's separation-of-powers provisions,
which allocate authority to specific governmental
actors to the exclusion of others, are designed to
preserve liberty. “It is the proud boast of our
democracy that we have ‘a government of laws, and
not of men.” Morrison v. Olson, 487 U.S. 654, 697
(1988) (Scalia, J., dissenting). “The Framers of the
Federal Constitution . . . viewed the principle of
separation of powers as the absolutely central
guarantee of a just Government.” Id. “Without a
secure structure of separated powers, our Bill of
Rights would be worthless, as are the billsofrights of
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‘many nationsof the world that have adopted, or even
improved upon, the mere words of ours.” Id. “The
purpose of the separation and equilibration of powers
in general . . . was not merely to assure effective
government but to preserve individual freedom.” Id.
at 727.

This principleofpreserving liberty applies both to
the horizontal separation of powers among the
branches of government, and the vertical separation
of powers between the federal government and the
States. “The federal system rests on what might at
first seem a counterintuitive insight, that ‘freedom is
enhanced by the creation of two governments, not
one.” Bond v. United States, 564 U.S. 211, 220-21
(2011) (quoting Alden v. Maine, 527 U.S. 706, 758
(1999). “(Flederalism secures to citizens the liberties
that derive from the diffusion of sovereign power.”
Bond, 564 U.S. at 221 (2011) (quoting New York v.
United States, 505 U.S. 144, 181 (1992)). “Federalism
also protects the liberty of all persons within a State
by ensuring that laws enacted in excess of delegated
governmental power cannot direct or control their
actions” Id. Moreover, “federalism enhances the
opportunity of all citizens to participate in
representative government.” FERC v. Mississippi,
456 U.S. 742, 789 (1982) (O'Connor, J., concurring in
part and dissenting in part). “Just as the separation
and independence of the coordinate branches of the
Federal Government serve to prevent the
accumulationofexcessive power in any one branch, a
healthy balance of power between the States and the
Federal Government will reduce the risk of tyranny
and abuse from cither front.” Gregory v. Asheroft, 501
US. 452, 458 (1991).
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The explicit grant of authority to state
Legislatures in the Electors Clause of Article II, §1
effects both a horizontal and a vertical separation of
powers. The Clause allocates to cach State—not to
federal actors—the authority to dictate the manner of
selecting Presidential Electors. And within each
State, it explicitly allocates that authority to a single
branch of state government: to the “Legislature
thereof” U.S. CONST. art. II, § 1, cl. 4

It is no accident that the Constitution allocates
such authority to state Legislatures, rather than
executive officers such as Secretaries of State, or
judicial officers such as state Supreme Courts. The
Constitutional Convention's delegates frequently
recognized that the Legislature is the branch most
responsive to the People and most democratically
accountable. See, eg. Robert G. Natelson, The
Original Scope of the Congressional Power to Regulate
Elections, 13 U. PA. J. CONST. L. 1, 31 (2010) (collecting
ratification documents expressing that state
legislatures were most likely to be in sympathy with
the interests of the people); Federal Farmer, No. 12
(1788), reprinted in 2 THE FOUNDERS’ CONSTITUTION
(Philip B. Kurland & Ralph Lerner eds., 1987)
(arguing that electoral regulations “ought to be loft to
the state legislatures, they coming far nearest to the
people themselves”); THE FEDERALIST No. 57, at
350 (C. Rossiter, ed. 2003) (Madison, J.) (stating that
the “House of Representatives is so constituted as to
support in its members an habitual recollection of
their dependence on the people”); id. (stating that the
“vigilant and manly spirit that actuates the people of
America” is greatest restraint on the House of
Representatives).
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Democratic accountability in the method of
selecting the President of the United States is a
powerful bulwark safeguarding individual liberty. By
identifying the “Legislature thereof’ in cach State as
the regulator of elections for federal officers, the
Electors Clause of Article II, § 1 prohibits the very
arrogation of power over Presidential elections by
non-legislative officials that the Defendant States
perpetrated in this case. By violating the
Constitution's separation of powers, these non-
legislative actors undermined the Liberty of all
Americans, including the voters in amici States.
IL Stripping Away Safeguards From Voting by

Mail Exacerbates the Risks of Fraud.
By stripping away critical safeguards against

ballot fraud in voting by mail, non-legislative actors in
the Defendant States inflicted another grave injury on
the conduct of the recent election: They enhanced the
xisks of fraudulent voting by mail without authority.
An impressive body of public evidence demonstrates
that voting by mail presents unique opportunities for
fraud and abuse, and that statutory safeguards are
critical to reduce such risks of fraud.

For decades prior to 2020, responsible observers
emphasized the risks of fraud in voting by mail, and
the importance of imposing safeguards on the process
of voting by mail to allay such risks. For example, in
Crawford. Marion County Election Board, this Court
held that fraudulent voting “perpetrated using
absentee ballots” demonstrates “that not only is the
risk of voter fraud real but that it could affect the
outcome of a close election.” Crawford v. Marion.
County Election. Bd., 553 U.S. 181, 195-96 (2008)
(opinion of Stevens, J.) (emphasis added).
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As noted by Plaintiff, the Carter-Baker
Commission on Federal Election Reform emphasized
the same concern. The bipartisan Commission—co-
chaired by former President Jimmy Carter and former
Secretary of State James A. Baker—determined that
“lalbsentec ballots remain the largest source of
potential voter fraud.” BUILDING CONFIDENCE IN U.S.
ELECTIONS: REPORT OF THE COMMISSION ON FEDERAL
ELECTION REFORM, at 46 (Sept. 2005) (“Carter-Baker

Report”). According to the Carter-Baker Commission,
“{albsentee balloting is vulnerable to abuse in several
ways." Id. “Blank ballots mailed to the wrong address
or to large residential buildings might bet
intercepted.” Id. “Citizens who vote at home, at
nursing homes, at the workplace, or in church are
more susceptible to pressure, overt and subtle, or to
intimidation.” Id. “Vote buying schemes are far more
difficult to detect when citizens vote by mail.” Id.

Thus, the Commission noted that “absentee
balloting in other states has been a major source of
fraud” Id. at 35. It emphasized that voting by mail
“increases therisk of fraud.” Id. And the Commission
recommended that “States ... need to do more to
prevent ... absentee ballot fraud.” Id. atv

The Commission specifically recommended that
States should implement and reinforce safeguards to
prevent fraud in voting by mail. The Commission
recommended that “States should make sure that
absentee ballots received by election officials before
Election Day are kept secure until they are opened
and counted.” Id. at 46. It also recommended that
States “prohibit]] ‘third-party’ organizations,

: Available at hitpsiiwwwlegislationline.orgidown:
Toad/id/L472/le-3b30795b2403TAche5c29766256 pf.
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candidates, and political party activists from handling
absentee ballots” Id. And the Commission
highlightedthataparticular state “appearfed] to have
avoided significant fraud in its vote-by-mail elections
by introducing safeguards to protect ballot integrity,
including signature verification.” Id. at 35 (emphasis
added). The Commission concluded that “[Vjote by
mail is ... likely to increase the risks of fraud and
contested elections ... where the safeguards for ballot
integrity are weaker.” Id,

The most recent edition of the U.S. Department of
Justice's Manual on Federal Prosecution of Election
Offenses, published by its Public Integrity Section,
highlights the very same concerns about fraud in
voting by mail. U.S. Dep't of Justice, Federal
ProsecutionofElection Offenses (8th ed. Dec. 2017), at
28-29 (‘DOJ Manual’)? The Manual states:
“Absentee ballots are particularly susceptible to
fraudulent abuse because, by definition, they are
marked and cast outside the presence of election
officials and the structured environment ofa polling
place.” Id. The Manual reports that “the more common
ways” that election-fraud “crimes are committed
include ... [o]btaining and marking absentee ballots
‘without the active inputof the voters involved.” Id. at
28. And the Manual notes that “(absentee ballot
frauds” committed both with and without the voter's
participation are “common.” Id. at 29.

Similarly, the U.S. Government Accountability
Office concluded that many crimes of election fraud
likely go undetected. In 2014, discussing election
fraud, the GAO reported that “crimes of fraud, in

3 Awilable at httpsdiwww justicegovicrimi-
nalfile/1029066/download.
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particular, are difficult to detect, as those involved are
engaged in intentional deception.” GAO-14-634,
Elections: Issues Related to State Voter Identification
Laws 62.63 (US. Govt Accountability Office Sept.
2014).4

Despite the difficulties of detecting fraud
schemes, recent experience contains many well:
documented examples of absentee ballot fraud. For
example, the News21 database, which was compiled
to refute arguments that voter fraud is prevalent,
identified 491 cases of absentee ballot over the 12-year
period from 2000 to 2012—approximately 41 cases per
year. See News21, Election Fraud in America.5 This
database reports that “Absentee Ballot Fraud” was
“[tJhe most prevalent fraud” in America, comprising
“24 percent (491 cases)’ of all cases reported in the
public records surveyed. Id. Moreover, the database
indicates that this number undercounts the total
incidence of reported cases of absentee ballot fraud,
because it was based on public-record requests to
state and local government entities, many of which
did not respond. Id.

Likewise, the Heritage Foundation's online
databaseofelection-fraud cases—which includes only
a “sampling” of cases that resulted in an adjudication.
of fraud, such as a criminal conviction or civil
penalty—identified 207 cases of proven “fraudulent
use of absentee ballots” in the United States. The

“Available at hsp.gao.govassets5TOIGGS966 pf.
5 Available at hitps:/ivotingrights.news21.comfinteractivelclec-

tion-fraud data
baselixid=17259, 15700023,15700124, 15700149,15700186, 1570
0191,15700201,15700237,15700242

FL-AG-21-0220-4000653



13

Heritage Foundation, Election Fraud Cases.s Again,
this database undercounts the incidence of cases of
election fraud: “The Heritage Foundation’s Election
Fraud Database presents a sampling of recent proven
instances of election fraud from across the country.
‘This database is not an exhaustive or comprehensive
list.” Id.

The public record abounds with recent examples
of such fraudulent absentee-ballot schemes. For
example, in November 2019, the mayor of Berkeley,
Missouri was indicted on five felony counts of
absentee ballot fraud for changing votes on absentee
ballots to help him and his political allies to get
elected. Brian Heffernan, Berkeley Mayor Hoskins
Charged with 5 Felony Counts of Election Fraud, ST.
Louis PUBLIC RADIO (Nov. 21, 2019).7 Mayor Hoskins’
scheme included “going to the home of elderly ...
residents” to harvest absentee ballots, “filling out
absentee ballot applications for voters and having his
campaign workers do the same,’ and ‘altering
absentee ballots” after he had procured them from
voters. Id. Again, in 2016, a state House race in
Missouri was overturned amid allegations of
widespread absentee-ballot fraud that had occurred
across multiple election cycles in the same
community. Sarah Fenske, FBI, Secretary of State
Asking Questions About St. Louis Statehouse Race,

© Available at bitps:iwww heritage org/voterfraudiscarchcon-
bine=state=All&year=tcase_type=All&fraud.type=244598pa
ge=12.
* Available at https:/inews.stlpublicradio.org/post/berkeley-
‘mayor-hoskins-charged-5-felony-counts-election-fraud#stream/0
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RIVERFRONT TIMES (Aug. 16, 2016).5 One candidate
stated that it was widely known in the community
that the incumbent ran an “absentee game” that
resulted in the mail-in vote tipping the outcome in her
favor in multiple close elections. 1d.

Other States have similar experiences. In 2018, a
federal Congressional race was overturned in North
Carolina, and eight political operatives were indicted
for fraud, in an absentee-ballot fraud scheme that
sufficed to change the outcome of the election.
Richard Gonzales, North Carolina GOP Operative
Faces New Felony Charges That Allege Ballot Fraud,
NPRORG, (July 30, 2019).8 The indicted operatives
“had improperly collected and possibly tampered with
ballots,” and were charged with “improperly mailing
in absentee ballots for someone who had not mailed it
themselves.” Id.

In the North Carolina case, the lead investigator
testified that the investigation was “a continuous
case” over two election cycles, and that the scheme
involved collecting absentee ballots from voters,
altering the absentee ballots, and forging witness
signatures on the ballots. See In re: Investigation of
Irregularities Affecting Counties Within the 9th
Congressional. District, North Carolina Board of
Elections, Evidentiary Hearing, at 2.319 The
investigators described it as a “coordinated, unlawful,

. Available at hitpsiwwwriver.-
fronttimes.com/newsblog/2016/08/161i secretary.ofstate-ask.
ing-questions-about-stouis-statehouserace.
© Available athttpswww. npr orgl2019/07/30/746800630north:
carolina gop-operative-facesnew. felony-charges.that-allege-bal.
Totfraud.
» Available a hitpsimages.ra-
dio com/wbiVoter%201D_%20Website.pdf.
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and substantially resourced absentee ballots scheme.”
Id. at 2. According to the investigators trial
presentation, the investigation involved 142 voter
interviews, 30 subject and witness interviews, and
subpoenasof documents, financial records, and phone
records. Id. at 3. The perpetrators collected absentee
ballots and falsified ballot witness certifications
outside the presence of the voters. Id. at 10, 13. The
congressional election at issue was decided by margin
of less than 1,000 votes. Id. at 4. The scheme involved
the submission of well over 1,000 fraudulent absentee
ballots and request forms. Id. at 11. The perpetrators
took extensive steps to conceal the fraudulent scheme,
which lasted over multiple election cycles before it
was detected. Id. at 14.

Similarly, in 2016, a politician in the Bronx was
indicted and pled guilty to 242 countsofelection fraud
based on an absentee ballot fraud scheme. Ben
Kochman, Bronx politician pleads guilty in absentee
ballot scheme for Assembly election, NEW YORK DAILY
NEWS (Nov. 22, 2016).1 Despite pleading guilty to 242
felonies involving absentee ballot fraud in an election
that was decided by two votes, the defendant received
no jail time and vowed to run for office again after a
short disqualification period. Id.

The increases in mail-in voting due to the COVID-
19 pandemic likewise increased opportunities for
fraud. For instance, in May 2020, the leader of the
New Jersey NAACP called for an election in Paterson,
New Jersey to be overturned due to widespread mail-
in ballot fraud. See Jonathan Dienst et al., NJ NAACP

HW Available at http nydailynews.cominew-yorkinye-
erime/brons-pol-pleads-guilty-absentee-ballot-scheme-aricle-
12884009.
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Leader Calls for Paterson Mail-In Vote to Be Canceled
Amid Corruption Claims, NBC New York (May 27,
2020).12 “Invalidate the election. Let's do it again,
[the NAACP leader] said amid reports more that 20
percent of all ballots were disqualified, some in
connection with voter fraud allegations.” Id.

Hundreds of other reported cases highlight the
same concerns about the vulnerability of voting by
mail to fraud and abuse. Recently, a Missouri court
considered extensive expert testimony reviewing
absentee-ballot fraud cases like these. Findings of
Fact, Conclusions ofLaw, and Final Judgment in Mo.
State Conference of the NAACP v. State, No. 20AC-
€C00169-01 (Circuit Court of Cole County, Missouri
Sept. 24, 2020), aff'd, 607 S.W.3d 728 (Mo. banc Oct.
9, 2020) (“Mo. NAACP). The court held that cases of
absentee-ballot fraud “have several common features
that persist across multiple recent cases: (1) close
elections; (2) perpetrators who are candidates,
campaign workers, or political consultants, not
ordinary voters; (3) common techniques of ballot
harvesting, (4) common techniques of signature
forging, (5) fraud that persisted across multiple
elections before it was detected, (6) massive resources.
required to investigate and prosecute the fraud, and
(7) lenient criminal penalties.” Id. at 17. Thus, “fraud
in voting by mailis a recurrent problem, that itis hard
to detect and prosecute, that there are strong
incentives and weak penalties for doing so, and that it
has the capacity to affect the outcome of close

= Available at_hitpsiiwww. nbenewyork commewslpoliticsnj-
‘naacp leader-calls.for-paterson.mail in-vote-to-be-canceled.
amid-fraud-claims/2435162
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elections.” Id. The court concluded that “the threat of
mail-in ballot fraud is real.” Id. at 2.
ILThe Bill of Complaint Alleges that the

Defendant States Abolished Critical
Safeguards Against Fraud in Voting by Mail.
‘The Bill of Complaint alleges that non-legislative

actors in each Defendant State unconstitutionally
abolished or diluted statutory safeguards against
fraud enacted by the state legislature, in violation of
the Presidential Electors Clause. U.S. CONST. art. II,
§1, cl. 4. All the unconstitutional changes to election
procedures identified in the Bill of Complaint have
two common features: (1) They abrogated statutory
safeguards against fraud that responsible observers
have long recommended for voting by mail, and (2)
they did so in a way that predictably conferred
partisan advantage on one candidate in the
Presidential election. Such allegations are serious,
and they warrant this Court's review.

Abolishing signature verification. First, the
proposed Bill of Complaint alleges that non-legislative
actors in Pennsylvania, Georgia, and Michigan
unilaterally abolished or undermined signature-
verification requirements for mailed ballots. It
alleges that Pennsylvania's Secretary of State
abrogated Pennsylvania's statutory  signature-
verification requirement for mailn ballots in a
“friendly” settlement ofa lawsuit brought by activists.
Bill of Complaint, §4 44-46. It alleges that Georgia's
Secretary of State unilaterally abrogated Georgia's
statute authorizing county registrars to engage in
signature verification for absentee ballots in a similar
settlement. Id. YY 66-72. It alleges that Michigan's
Secretary of State permitted absentee ballot

FL-AG-21-0220-A4000658
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applications online, with no signature at all, in
violation of Michigan statutes, id. 19 85-89; and that
election officials in Wayne County, Michigan simply
disregarded statutory signature verification
requirements, id. 4 92-95.

In addition to violating the Electors Clause, these
actions contradicted fundamental principles of ballot
security. As noted above, the Carter-Baker Report
highlighted the importance of “signature verification”
as a critical “safeguard(] to protect ballot integrity” for
ballots cast by mail. Carter-Baker Report, supra, at
35 (emphasis added). Without safeguards such as
signature verification, the Report stated that “[vlote
by mail is ... likely to increase the risks of fraud and
contested elections .. where the safeguards for ballot
integrity are weaker” Id. The importance of
signature verification is hard to overstate, because
absentee-ballot fraud schemes commonly involve
“common techniques of signature forging,” typically
by nefarious actors who are unfamiliar with the
voter's signature. Mo. NAACP, supra, at 17.
Verifying the voter's signature by comparison to the
signature on the voter rolls thus provides the most
critical safeguard against fraud.

Insecure ballot handling. The Bill of
Complaint alleges that non-legislative actors changed
or abolished statutory rules for the secure handling of
absentee and mail-in ballots in Pennsylvania,
Michigan, and Wisconsin. It alleges that election
officials in Democratic areas of Pennsylvania violated
state statutes by opening and reviewing mail-in
ballots that were requiredtobe kept locked and secure
until Election Day. Bill of Complaint, 11 50-51. It
alleges that Michigan's Secretary of State, acting in
violation of state law, sent 7.7 million unsolicited
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absentee-ballot applications to Michigan voters, thus
“flooding Michigan with millions of absentee ballot
applications prior to the 2020 general election.” Id.
9180-84. And it alleges that the Wisconsin Election
Commission violated state law by placing hundreds of
unmonitored boxes for the submissionofabsentee and
mail-in ballots around the State, concentrated in
heavily Democratic areas. Id. 1 107-114.

In addition to violating the Electors Clause,
these actions contradicted commonsense ballot.
security recommendations. The Department of
Justice's Manual on Federal Prosecution. of Election.
Offenses notes that vulnerability to mishandling is
what makes absentee ballots “particularly susceptible
to fraudulent abuse” because “they are marked and
cast outside the presence ofelection officials and the
structured environment of a polling place” DOJ
Manual, at 28-29. According to the Manual,
“[olbtaining and marking absentee ballots without the
active input of the voters involved” is oneof“the more
common ways" that election fraud ‘crimes are
committed.” Id. at 28. For this reason, the Carter-
Baker Commission made a seriesofrecommendations
in favor of preventing such insecurity in the handling
of ballots. For example, the Commission
recommended that “States should make sure that
absentee ballots received by election officials before
Election Day are kept secure until they are opened
and counted.” Id. at 46. It also recommended that
States “prohibit[] ‘third-party’ organizations,
candidates, and political party activists from handling
absentee ballots.” Id.

Inconsistent Statewide Standards. The Bill
of Complaint alleges that the Defendant States
provided different standards and treatment for mail-
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in ballots submitted in different areas of each State,
and that this differential treatment uniformly
provided a partisan advantage to one side in the
Presidential election. It alleges that election officials
in Philadelphia and Allegheny County, Pennsylvania,
applied different standards to voters in those
Democratic strongholds than applied to other voters
in Pennsylvania, in violation of state law. Bill of
Complaint, 14 52-54. Similarly, it alleges that
Milwaukee, Wisconsin violated state law by
authorizing election officials to “correct” disqualifying
omissions on ballot envelopes by entering information
that the voter should have entered with a red pen,
while no similar “correction” process was granted to
other voters in that State. Id. 1 123-127. And it
alleges that Wayne County, Michigan provided
favorable treatment to its voters, in violation of state
statutes, by simply ignoring statutorily required
signature-verification requirements. Id. 9 92-95.

Again, such differential treatment, under
circumstances raising concerns of partisan bias,
contradicts universal recommendations for integrity
and public confidence in elections. As this Court
stated in Bush v. Gore, “[t]he idea that one group can
be granted greater voting strength than another is
hostile to the one man, one vote basis of our
representative government.” 531 U.S. at 107 (quoting
Moore v. Ogilvie, 394 US 814 (1969)). The Carter-
Baker Report noted that “inconsistent or incorrect
application ofelectoral procedures may have the effect
of discouraging voter participation and may, on
occasion, raise questions about bias in the way
elections are conducted.” Carter-Baker Report, at 49.
“Such problems raise public suspicions or may provide
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grounds for the losing candidate to contest the result
in a close election.” Id.

Excluding Bipartisan Observers. The Bill
of Complaint alleges that certain counties in
Defendant States excluded bipartisan observers from
the ballot-opening and ballot-counting processes. For
example, it alleges that election officials in
Philadelphia and Allegheny County, Pennsylvania,
violated state law by excluding Republican observers
from the opening, counting, and recordingof absentee
ballots in those counties. Bill of Complaint, § 49. And
it alleges that election officials in Wayne County,
Michigan violated state statutes by systematically
excluding poll watchers from the counting and
recording of absentee ballots. Id. § 90-91.

Such actions, as alleged, raise grave concerns
about the integrityof the vote count in those counties.
As the Carter-Baker Report emphasized, States
should “provide observers with meaningful
opportunities to monitor the conduct of the clection.”
Carter-Baker Report, at 47. “To build confidence in
the electoral process, it is important that elections be
administered in a neutral and professional manner,”
without the appearance of partisan bias.” Id. at 49.
When observers of one political party are illegally and
systematically excluded from observing the vote
count, “the appearanceof partisan bias” is inevitable.
Id. For counties in Defendant States to exclude
Republican observers weakens public confidence in
the electoral process and raises grave concerns about
the integrityof ballot counting in those counties.

Extending the deadline to receive ballots.
The Bill of Complaint alleges that a non-legislative
actor in Pennsylvania—its Supreme Court—extended
the statutory deadline to receive absentee and mail-in
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ballots without authorization of the “Legislature
thereof,” and directed that ballots with illegible
postmarks or no postmarks at all would be deemed
timely if received within the extended deadline. Bill
of Complaint, 9 48, 55. Again, these non-legislative
changes raise grave concerns about election integrity
in Pennsylvania. First, they created a post-election
window of time during which nefarious actors could
wait and sec whether the Presidential election would
be close, and whether perpetrating fraud in
Pennsylvania would be worthwhile. Second, they
enhanced the opportunities for fraud by mandating
that late ballots must be counted even when they are
not postmarked or have no legible postmark, and thus
there is no evidence they were mailed by Election Day.

‘These changes created needless vulnerability to
actual fraud and undermined public confidence in a
Presidential election. As the Departmentof Justice's
Manual of Federal Prosecution of Election Offenses
states, “the conditions most conducive to election
fraud are close factional competition within an
electoral jurisdiction for an elected position that
matters.” DOJ Manual, at 2.3. “(Election fraud is
most likely to occur in electoral jurisdictions where
there is close factional competition for an elected
position that matters” Id. at 27. That statement
exactly describes the conditions in each of the
Defendant States in the recent Presidential election.

CONCLUSION

“Fraud in any degree and in any circumstance
is subversive to the electoral process.” Carter-Baker
Report, at 45. The allegations in the Bill of Complaint
raise serious constitutional issues under the Electors
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Clause of Article II, § 1. In addition, the long series
allegations of unconstitutional actions that stripped
away safeguards against fraud in voting by mail raise
concerns about the integrity of the recent election and
the public confidence in its outcome. These are
questions ofgreat public importance that warrant this
Courts attention. The Court should grant the
Plaintiff's Motion for Leave to File Bill of Complaint.
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STATEMENT OF INTEREST OF AMICI
“In the context ofa Presidential election,” state

actions “implicate a uniquely important national
interest,” because “the impactof the votes cast in cach
State is affected by the votes cast for the various
candidates in other States.” Anderson v. Celebrezze,
460 U.S. 780, 794-95 (1983). “For the President and
the Vice President of the United States are the only
elected officials who represent all the voters in the
Nation." Id.

Amici curiae are the States of Missouri,
1 Amici have several important interests in

this case. First, the States have a strong interest in
safeguarding the separation of powers among state
actors in the regulation of Presidential elections. The
Electors Clause of Article 11, § 1 carefully separates
power among state actors, and it assigns a specific
function to the “Legislature thereof’ in each State.
U.S. CONST. art. IL, § 1,cl. 4. Our systemoffederalism
relies on separation of powers to preserve liberty at
every level of government, and the separation of
powers in the Electors Clause is no exception. The
States have a strong interest inpreserving the proper
roles of state legislatures in the administration of
federal elections, and thus safeguarding the
individual liberty of their citizens.

Second, amici States have a strong interest in
ensuring that the votes of their own citizens are not
diluted by the unconstitutional administration of
elections in other States. When non-legislative actors.
in other States encroach on the authority of the

This briefs fled under Supreme Court Rule 37.4, and all coun-
sel of record received timely noticeof the intentto fle this amicus
brief under Rule 37.2.
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“Legislature thereof’ in that State to administer a
Presidential election, they threaten the liberty, not
just of their own citizens, but of every citizen of the
United States who casts a lawful ballot in that
election—including the citizensof amici States.

Third, for similar reasons, amici States have a
strong interest in safeguarding against fraud in
voting by mail during Presidential elections. “Every
voter” ina federal election, “has a right under the
Constitution to have his vote fairly counted, without
its being distorted by fraudulently cast votes.”
Anderson v. United States, 417 U.S. 211, 227 (1974).
Plaintiffs Bill of Complaint alleges that non.
legislative actors in the Defendant States stripped
away important safeguards against fraud in voting by
mail that had been enacted by the Legislature in each
State. Amici States share a vital interest in
protecting the integrity of the truly national election
for President and Vice President of the United States.

SUMMARY OF ARGUMENT

The Bill of Complaint raises constitutional
questions ofgreat public importance that warrant this
Court's review. First, like every similar provision in
the Constitution, the separation-of-powers provision
of the Electors Clause provides an important
structural check on government designed to protect
individual liberty. By allocating authority over
Presidential electors to the “Legislature thereof” in
cach State, the Clause separates powers both
vertically and horizontally, and it confers authority on
the branchofstate government most responsive to the
democratic will. Encroachments on the authority of
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state Legislatures by other state actors violate the
separation of powers and threaten individual liberty.

The unconstitutional encroachments on the
authority of state Legislatures in this case raise
particularly grave concerns. For decades, responsible
observers have cautioned about the risks of fraud and
abuse in voting by mail, and they have urged the
adoption of statutory safeguards to prevent such
fraud and abuse. In the numerous cases identified in
the Bill of Complaint, non-legislative actors in each
Defendant State repeatedly stripped away the
statutory safeguards that the “Legislature thereof
had enacted to protect against fraud in voting by mail.
These changes removed protections that responsible
actors had recommended for decades to guard against
fraud and abuse in voting by mail, and they did so in
a manner that uniformly and predictably benefited
one candidate in the recent Presidential election. The
allegations in the Bill of Complaint raise important
questions about election integrity and public
confidence in the administration of Presidential
elections. This Court should grant Plaintiff leave to
ile the Bill of Complaint.

ARGUMENT

The Electors Clause provides that each State
“shall appoint” its Presidential electors “in such
Manner as the Legislature thereof may direct.” U.S.
CONST. art. IL, § 1, cl. 4 (emphasis added). Moreover,
“[oJur constitutional system of representative
government only works when the worth of honest
ballots is not diluted by invalid ballots procured by
corruption.” U.S. Dep't of Justice, Federal Prosecution
of Election Offenses, at 1 (8th ed. Dec. 2017). “When
the election process is corrupted, democracy is
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jeopardized.” Id. The proposed Bill of Complaint
raises serious concerns about both constitutionality
and ballot security of election procedures in the
Defendant States. Given the importance of public
confidence in American elections, these allegations
raise questions of great public importance that
warrant this Court's expedited review.
I The Separation-of-Powers Provision of the

Electors Clause Is a Structural Check on
Government That Safeguards Liberty.
Article II requires that each State “shall appoint”

its Presidential electors “in such Manner as the
Legislature thereof may direct” U.S. CONST. art. II,
§1, cl. 4 (emphasis added); see also id. art. 1, § 4, cl. 2
(providing that, in each State, the “Legislature
thereof’ shall establish “[tJhe Times, Places and
Manner of holding Elections for Senators and
Representatives”).

Thus, “in the case of a law enacted by a state
legislature applicable not only to elections to state
offices, but also to the selection of Presidential
electors, the legislature is not acting solely under the
authority given it by the people of the State, but by
virtueof a direct grantofauthority made under Art.
11, § 1, cl. 2, of the United States Constitution.” Bush
v. Palm Beach Cty. Canvassing Bd., 531 U.S. 70, 76
(2000). “[Tlhe state legislature's power to select the
manner for appointing electors is plenary.” Bush v.
Gore, 531 U.S. 98, 104 (2000).

Here, as set forth in the Bill of Complaint, non-
legislative actors in each Defendant State have
purported to “alter{] an important statutory provision
enacted by the [States] Legislature pursuant to its
authority under the Constitution of the United States

FLAG-21-0220-4000673



6

to make rules governing the conduct of elections for
federal office.” Republican Party of Pennsylvania v.
Boockuar, No. 20-542, 2020 WL 6304626, at *1 (U.S.
Oct. 28, 2020) (Statement of Alito, J). See Bill of
Complaint, §Y 41-127. In doing so, these non-
legislative actors encroached upon the “plenary”
authority of those States’ respective legislatures over
the conduct of the Presidential election in each State.
Bush v. Gore, 531 U.S. at 104. This encroachment on
the authority of each State's Legislature violated the
separation of powers set forth in the Electors Clause.
“In the context of a Presidential election, state-
imposed restrictions implicate a uniquely important
national interest. For the President and the Vice
President of the United States are the only elected
officials who represent all the voters in the Nation.”
Anderson, 460 U.S. at 794-795.

In every other context, this Court recognizes that
the Constitution's separation-of-powers provisions are
designed to preserve liberty. “It is the proud boast of
our democracy that we have ‘a government of laws,
and not of men.” Morrison v. Olson, 487 U.S. 654, 697
(1988) (Scalia, J., dissenting). “The Framers of the
Federal Constitution . . . viewed the principle of
separation of powers as the absolutely contral
guarantee of a just Government.” Id. “Without a
secure structure of separated powers, our Bill of
Rights would be worthless, as are the bills of rights of
‘many nations of the world that have adopted, or even
improved upon, the mere words of ours.” Id. “The
purpose of the separation and equilibration of powers
in general . .. was not merely to assure effective
government but to preserve individual freedom.” Id.
at 727.
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‘This principle of preserving liberty applies both to
the horizontal separation of powers among the
branches of government, and the vertical separation
of powers between the federal government and the
States. “The federal system rests on what might at
first seem a counterintuitive insight, that ‘freedom is
enhanced by the creation of two governments, not
one.” Bond v. United States, 564 U.S. 211, 220-21
(2011) (quoting Alden v. Maine, 527 U.S. 706, 758
(1999). “[Flederalism secures to citizens the liberties
that derive from the diffusion of sovereign power.”
Bond, 564 U.S. at 221 (2011) (quoting New York v.
United States, 505 U.S. 144, 181 (1992). “Federalism
also protects the liberty of all persons within a State
by ensuring that laws enacted in excess of delegated
governmental power cannot direct or control their
actions.” Id. Moreover, “federalism enhances the
opportunity of all citizens to participate in
representative government.” FERC v. Mississippi,
456 U.S. 742, 789 (1982) (O'Connor, J., concurring in
part and dissenting in part). “Just as the separation
and independence of the coordinate branches of the
Federal Government serve to prevent the
accumulation of excessive power in any one branch, a
healthy balance of power between the States and the
Federal Government will reduce the risk of tyranny
and abuse from either front.” Gregory v. Ashcroft, 501
U.S. 452, 458 (1991).

The explicit grant of authority to state
Legislatures in the Electors Clause effects both a
horizontal and a vertical separation of powers. The
Clause allocates to cach State—not to federal actors—
the authority to dictate the manner of selecting
Presidential Electors. And within cach State, it
explicitly allocates that authorityto a single branch of
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state government: to the “Legislature thereof” U.S.
Cons. art. I1, § 1, cl. 4.

It is no accident that the Constitution allocates
such authority to state Legislatures, rather than
executive officers such as Secretaries of State, or
judicial officers such as state Supreme Courts. The
Constitutional Convention's delegates frequently
recognized that the Legislature is the branch most
responsive to the People and most democratically
accountable. See, eg, Robert G. Natelson, The
Original Scopeof the Congressional Power to Regulate
Elections, 13 U. PA. J. CONST. L. 1, 31 (2010) (collecting
ratification documents expressing that state
legislatures were most likely to be in sympathy with
the interests of the people); Federal Farmer, No. 12
(1788), reprinted in 2 THE FOUNDERS’ CONSTITUTION
(Philip B. Kurland & Ralph Lerner eds. 1987)
(arguing that electoral regulations “ought to be left to
the state legislatures, they coming far nearest to the
people themselves”); THE FEDERALIST No. 57, at
850 (C. Rossiter, ed. 2003) (Madison, J.) (stating that
the “House of Representatives is so constituted as to
support in its members an habitual recollection of
their dependence on the people”); id. (stating that the
“vigilant and manly spirit that actuates the people of
America” is greatest restraint on the House of
Representatives).

Democratic accountability in the method of
selecting the President of the United States is a
powerful bulwark safeguarding individual liberty. By
identifying the “Legislature thereof” in each State as
the regulator of elections for federal officers, the
Electors Clause of Article 11, § 1 prohibits the very
arrogation of power over Presidential elections by
non-legislative officials that the Defendant States
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perpetrated in this case. By violating the
Constitution's separation of powers, these non-
legislative actors undermined the liberty of all
Americans, including the voters in amici States.
IL Stripping Away Safeguards From Voting by

Mail Exacerbates the Risks of Fraud.

By stripping away critical safeguards against
ballot fraud in voting by mail, non-legislative actors in
the Defendant States inflicted another grave injury on
the conduct of the recent election: They enhanced the
risks of fraudulent voting by mail without authority.
An impressive body ofpublic evidence demonstrates
that voting by mail presents unique opportunities for
fraud and abuse, and that statutory safeguards are
critical to reduce such risks of fraud.

For decades prior to 2020, responsible observers
emphasized the risks of fraud in voting by mail, and
the importance of imposing safeguards on the process
of voting by mail to allay such risks. For example, in
Crawford v. Marion County Election Board, this Court
held that fraudulent voting “perpetrated using
absentee ballots” demonstrates “that not only is the
risk of voter fraud real but that it could affect the
outcome of a close election.” Crawford v. Marion
County Election Bd., 553 U.S. 181, 195-96 (2008)
(opinion of Stevens, J.) (emphasis added).

As noted by Plaintiff, the Carter-Baker
Commission on Federal Election Reform emphasized
the same concern. The bipartisan Commission—co-
chaired by former President Jimmy Carter and former
Secretary of State James A. Baker—determined that
“lajbsentee ballots remain the largest source of
potential voter fraud.” BUILDING CONFIDENCE IN U.S.
ELECTIONS: REPORT OF THE COMMISSION ON FEDERAL
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ELECTION REFORM, at 46 (Sept. 2005) (‘Carter-Baker
Report’). According to the Carter-Baker Commission,
“falbsentee balloting is vulnerable to abuse in several
ways.” Id. “Blank ballots mailedto the wrong address
or to large residential buildings might be intercepted.”
Id. “Citizens who vote at home, at nursing homes, at
the workplace, or in church are more susceptible to
pressure, overt and subtle, or to intimidation.” Id.
“Vote buying schemes are far more difficult to detect
when citizens vote by mail.” Id.

Thus, the Commission noted that “absentee
balloting in other states has been a major source of
fraud” Id. at 35. It emphasized that voting by mail
“increases the risk offraud.” Id. And the Commission
recommended that “States ... need to do more to
prevent... absentee ballot fraud.” Id. at v.

The Commission specifically recommended that
States should implement and reinforce safeguards to
prevent fraud in voting by mail. The Commission
recommended that “States should make sure that
absentee ballots received by election officials before
Election Day are kept secure until they are opened
and counted.” Id. at 46. 1¢ also recommended that
States “prohibit[] ‘third-party’ organizations,
candidates, and political party activists from handling
absentee ballots” Id. And the Commission
highlighted thata particular state “appearfed] to have
avoided significant fraud in its vote-by-mail elections
by introducing safeguards to protect ballot integrity,
including signature verification.” Id. at 35 (emphasis
added). The Commission concluded that “[V]ote by
mail is .. likely to increase the risks of fraud and

2 Available at hitps/hvwwlegislationline.org/down.
Toad/id/1472/ilel-3h50795b24037chef5c29766256.pdlf.
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contested elections ... where the safeguards for ballot
integrity are weaker.” Id.

The most recent editionofthe U.S. Department of
Justice's Manual on Federal Prosecution of Election
Offenses, published by its Public Integrity Section,
highlights the very same concerns about fraud in
voting by mail. US. Dep't of Justice, Federal
Prosecution.of Election Offenses (8th ed. Dec. 2017), at.
28.29 (‘DOJ Manual)? The Manual states:
“Absentee ballots are particularly susceptible to
fraudulent abuse because, by definition, they are
marked and cast outside the presence of election
officials and the structured environment ofa polling
place.” Id. The Manual reports that“the more common
ways” that election-fraud ‘crimes are committed
include ... [o]btaining and marking absentee ballots
without the active inputofthe voters involved.” Id. at
28. And the Manual notes that “[aJbsentee ballot
frauds” committed both with and without the voter's
participation are “common.” Id. at 29.

Similarly, the U.S. Government Accountability
Office concluded that many crimes of election fraud
likely go undetected. In 2014, discussing election
fraud, the GAO reported that “crimes of fraud, in
particular, are difficult to detect, as those involved are
engaged in intentional deception” GAO-14-634,
Elections: Issues Related to State Voter Identification
Laws 62-63 (U.S. Gov't Accountability Office Sept.
2014).4

Despite the difficulties of detecting fraud
schemes, recent experience contains many well

5 Aveilable at bupsliwww justice govirimi-
allel029066 download.
+ Available at httpsiwww.gao.goviassets/6T0/665966 pdf.
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documented examples of absentee ballot fraud. For
example, the News21 database, which was compiled
to refute arguments that voter fraud is prevalent,
identified 491 cases ofabsentee ballot over the 12-year
period from 2000 to 2012—approximately 41 cases per
year. See News21, Election Fraud in America.5 This
database reports that “Absentee Ballot Fraud” was
“[Jhe most prevalent fraud” in America, comprising
“24 percent (491 cases)” of all cases reported in the
public records surveyed. Id. Moreover, the database
indicates that this number undercounts the total
incidence of reported cases of absentee ballot fraud,
because it was based on public-record requests to
state and local government entities, many of which
did not respond. Id.

Likewise, the Heritage Foundation’s online
database of election-fraud cases—which includes only
a “sampling”ofcases that resulted in an adjudication
of fraud, such as a criminal conviction or civil
penalty—identified 207 cases of proven “fraudulent
use of absentee ballots” in the United States. The
Heritage Foundation, Election Fraud Cases Again,
this database undercounts the incidence of cases of
election fraud: “The Heritage Foundation's Election
Fraud Database presents a sampling of recent proven
instances of election fraud from across the country.
This database is not an exhaustive or comprehensive
list.” Id.

© Available at hitpsiivotingrights.news2 cominteractivelolec-
tion-fraud-data-
basel&xid=17259,15700023,15700124,15700149,15700186,1570
0191,15700201,15700287, 15700242
© Available athitps:/iwww heritageorg/voterfraudisearch?com-
bine=state=All&year=ease.type=All&fraud_type=24489&pa
ge=l2.
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The public record abounds with recent examples
of such fraudulent absentee-ballot schemes. For
example, in November 2019, the mayor of Berkeley,
Missouri was indicted on five felony counts of
absentee ballot fraud for changing votes on absentee
ballots to help him and his political allies to get
elected. Brian Heffernan, Berkeley Mayor Hoskins
Charged with 5 Felony Counts of Election Fraud, St.
Louis PUBLIC RADIO (Nov. 21, 2019)" Mayor Hoskins’
scheme included “going to the home of elderly ...
residents’ to harvest absentee ballots, “filling out
absentee ballot applications for voters and having his
campaign workers do the same” and “altering
absentee ballots” after he had procured them from
voters. Id. Again, in 2016, a state House race in
Missouri was overturned amid allegations of
widespread absentee-ballot fraud that had occurred
across multiple election cycles in the same
community. Sarah Fenske, FBI, Secretary of State
Asking Questions About St. Louis Statehouse Race,
RIVERFRONT TIMES (Aug. 16, 2016)# One candidate
stated that it was widely known in the community
that the incumbent ran an “absentee game’ that
resulted in the absentee vote tipping the outcome in
her favor in multiple close elections. Id.

Other States have similar experiences. In 2018, a
federal Congressional race was overturned in North
Carolina, and eight political operatives were indicted
for fraud, in an absentee-ballot scheme that sufficed
to change the outcome of the election. Richard

* Available at https/inewsstipublicradioorg/postiberkeley.
mayor-hoskins-charged.5-felony-counts-clection-fraud#stream/0
. Available at hitpsi/iwww. iver.
fronttimes com/newsblog/2016/08/16/fbi-secretary-of-state-ask-
ing-questions-about-stlouis-statchouse-race.
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Gonzales, North Carolina GOP Operative Faces New
Felony Charges That Allege Ballot Fraud, NPR.OKG,
(uly 80, 2019)9 The indicted operatives “had
improperly collected and possibly tampered with
ballots,” and were charged with “improperly mailing
in absentee ballots for someone who had not mailed it
themselves.” Id.

In the North Carolina case, the lead investigator
testified that the investigation was “a continuous
case” over two election cycles, and that the scheme
involved collecting absentee ballots from voters,
altering the absentee ballots, and forging witness
signatures on the ballots. See In re: Investigation of
Irregularities Affecting Counties Within the 9th
Congressional District, North Carolina Board of
Elections, Evidentiary Hearing, at 2.3.0 The
investigators described it as a “coordinated, unlawful,
and substantially resourced absentee ballots scheme.”
Id. at 2. According to the investigators’ trial
presentation, the investigation involved 142 voter
interviews, 30 subject and witness interviews, and
subpoenas of documents, financial records, and phone
records. Jd. at 3. The perpetrators collected absentee
ballots and falsified ballot witness certifications
outside the presence of the voters. Id. at 10, 13. The
congressional election at issue was decided by margin
ofless than 1,000 votes. Id. at 4. The scheme involved
the submission ofwell over 1,000 fraudulent absentee
ballots and request forms. Id. at 11. The perpetrators
took extensive steps to conceal the fraudulent scheme,

2 Available at htpsiwwewnprorg/2019/07/30/746800630north-
carolina-gop-operative-faces.new.felony-charges-that-alege-bal
Totfraud.
o Available at —

diocomwbUNoter’201D._20Websitepa

FLAG-21-0220-4000582



15

which lasted over multiple election cycles before it
was detected. Id. at 14.

Similarly, in 2016, a politician in the Bronx was
indicted and pled guilty to 242 countsofelection fraud
based on an absentee ballot fraud scheme. Ben
Kochman, Bronx politician pleads guilty in absentee
ballot scheme for Assembly election, NEW YORK DAILY
News (Nov. 22, 2016).11 Despite pleading guilty to 242
felonies involving absentee ballot fraud in an election
that was decided by two votes, the defendant received
no jail time and vowed to run for office again after a
short disqualification period. Id.

‘The increases in mail-in votingdue to the COVID-
19 pandemic likewise increased opportunities for
fraud. For instance, in May 2020, the leader of the
New Jersey NAACP called for an election in Paterson,
New Jersey to be overturned due to widespread mail-
in ballot fraud. See Jonathan Dienst et al., NJ NAACP
Leader Calls for Paterson. Mail-In Vote to Be Canceled
Amid Corruption Claims, NBC NEW YORK (May 27,
2020).12 “Invalidate the election. Let's do it again,’
[the NAACP leader] said amid reports more that 20
percent of all ballots were disqualified, some in
connection with voter fraud allegations.” Id.

Hundreds of other reported cases highlight the
same concerns about the vulnerability of voting by
mail to fraud and abuse. Recently, a Missouri court
considered extensive expert testimony reviewing
absentee-ballot fraud cases like these. Findings of

Available at hitp/iwww.nydailynews cominew-yorkinye-
crimefbronx-pol-pleads-guily-absentee-ballot-scheme-artile-
1.288109.
i Available at httpsiiwsw.nbenewyork comfnewslpolitics/n-
naacp leader-calls-for-paterson-mail.in-vote-to-be-canceled.-
amid-fraud-claims/2435162.
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Fact, Conclusions of Law, and Final Judgment in Mo.
State Conference of the NAACP v. State, No. 20AC-
€C00169-01 (Circuit Court of Cole County, Missouri
Sept. 24, 2020), aff'd, 607 S.W.3d 728 (Mo. banc Oct.
9, 2020) (‘Mo. NAACP"). The court held that cases of
absentee-ballot fraud “have several common features
that persist across multiple recent cases: (1) close
elections; (2) perpetrators who are candidates,
campaign workers, or political consultants, not
ordinary voters; (3) common techniques of ballot
harvesting; (4) common techniques of signature
forging; (5) fraud that persisted across multiple
elections before it was detected; (6) massive resources
required to investigate and prosecute the fraud; and
(7) lenient criminal penalties.” Id. at 17. Thus, the
court concluded “that fraud in voting by mail is a
recurrent problem, that it is hard to detect and
prosecute, that there are strong incentives and weak
penalties for doing so, and that it has the capacity to
affect the outcome of close elections.” Id. The court
held that “the threat of mail-in ballot fraud is real.”
Id. at 2.
IL. The Bill of Complaint Alleges that the

Defendant States _ Unconstitutionally
Abolished Critical Safeguards Against
Fraud in Voting by Mail.
The Bill of Complaint alleges that non-legislative

actors in each Defendant State unconstitutionally
abolished or diluted statutory safeguards against
fraud enacted by their state Legislatures, in violation
of the Presidential Electors Clause. U.S. CONST. art.
IL § 1, cl 4. All the unconstitutional changes to
election procedures identified in the Bill of Complaint
have two common features: (1) They abrogated
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statutory safeguards against fraud that responsible
observers have long recommended for voting by mail,
and (2) they did so in a way that predictably conferred
partisan advantage on one candidate in the
Presidential election. Such allegations are serious,
and they warrant this Courts review.

Abolishing signature verification. First, the
proposed Bill of Complaint alleges that non-legislative
actors in Pennsylvania, Michigan, and Georgia
unilaterally abolished or weakened signature
verification requirements for mailed ballots. It
alleges that Pennsylvania's Secretary of State
abrogated Pennsylvania's statutory signature.
verification requirement for mail-in ballots in a
“friendly” settlement ofa lawsuit brought by activists.
Bill of Complaint, §4 44-46.Italleges that Michigan's
Secretary of State permitted absentee ballot
applications online, with no signature at all, in
violation of Michigan statutes, id. §1 85-89; and that
election officials in Wayne County, Michigan simply
disregarded statutory signature verification
requirements, id. Y1 92.95. And it alleges that
Georgia's Secretary of State unilaterally abrogated
Georgia's statute authorizing county registrars to
engage in signature verification for absentee ballots
in another lawsuit settlement. Id. I 66-72.

In addition to violating the Electors Clause, these
actions contradicted fundamental principles of ballot
security. As noted above, the Carter-Baker Report
highlighted the importanceof “signature verification”
as a critical “safeguard(] to protect ballot integrity” for
ballots cast by mail. Carter-Baker Report, supra, at
35 (emphasis added). Without safeguards such as
signature verification, the Report stated that “[vlote
by mail is ... likely to increase the risks of fraud and
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contested elections ... where the safeguards for ballot
integrity are weaker” Id. The importance of
signature verification is hard to overstate, because
absentee-ballot fraud schemes commonly involve
“common techniques of signature forging,” typically
by nefarious actors who are unfamiliar with the
voter's signature. Mo. NAACP, supra, at 17.
Verifying the voter's signature thus provides a
fundamental safeguard against fraud.

Insecure ballot handling. The Bill of
Complaint alleges that non-legislative actors changed
or abolished statutory rules for the secure handling of
absentee and mail-in ballots in Pennsylvania,
Michigan, and Wisconsin. It alleges that election
officials in Democratic areasof Pennsylvania violated
state statutes by opening and reviewing mail-in
ballots that were required to be kept locked and secure
until Election Day. Bill of Complaint, 4 50-51. It
alleges that Michigan's Secretary of State, acting in
violation of state law, sent 7.7 million unsolicited
absentee-ballot applications to Michigan voters, thus
“flooding Michigan with millions of absentee ballot
applications prior to the 2020 general election.” Id.
9180-84. And it alleges that the Wisconsin Election
Commission violated state law by placing hundreds of
unmonitored boxes for the submissionofabsentee and
mail-in ballots around the State, concentrated in
heavily Democratic areas. Id. 9 107-114.

In addition to violating the Electors Clause,
these actions contradicted commonsense ballot-
security recommendations. The Department of
Justice's Manual on Federal Prosecution of Election.
Offenses notes that vulnerability to mishandling is
‘what makes absentee ballots “particularly susceptible
to fraudulent abuse” because “they are marked and
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cast outside the presence of election officials and the
structured environment of a polling place” DOJ
Manual, at 28-29. According to the Manual,
“[olbtaining and marking absentee ballots without the
active input ofthe voters involved” is oneof “the more
common ways” that election fraud ‘crimes are
committed” Id. at 28. For this reason, the Carter-
Baker Commission made recommendations in favor of
preventing such insecurity in the handling of ballots.
For example, the Commission recommended that
“States should make sure that absentee ballots
received by election officials before Election Day are
kept secure until they are opened and counted.” Id. at
46. It also recommended that States “prohibit] ‘third-
party’ organizations, candidates, and political party
activists from handling absentee ballots.” 1d.

Inconsistent Statewide Standards. The Bill
of Complaint alleges that the Defendant States
provided different standards and treatment for mail-
in ballots submitted in different areas of each State,
and that this differential treatment uniformly
provided a partisan advantage to one side in the
Presidential election. It alleges that election officials
in Philadelphia and Allegheny County, Pennsylvania,
applied different standards to voters in those
Democratic strongholds than applied to other voters
in Pennsylvania, in violation of state law. Bill of
Complaint, §§ 52-54. Similarly, it alleges that
Milwaukee, Wisconsin violated state law by
authorizing election officials to “correct” disqualifying
omissions on ballot envelopes by entering information
that the voter should have entered with a red pen,
while no similar “correction” process was granted to
other voters in that State. Id. {1 123-127. And it
alleges that Wayne County, Michigan provided
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differential treatment of its voters, in violation of
state statutes, by simply ignoring statutorily required
signature-verification requirements. Id. YY 92-95.

Such differential treatment, under
circumstances raising concerns of partisan bias,
contradicts universal recommendations for integrity
and public confidence in clections. As this Court
stated in Bush v. Gore, “[t}he idea that one group can
be granted greater voting strength than another is
hostile to the one man, one vote basis of our
representative government.” 531 U.S. at 107 (quoting
Moore v. Ogilvie, 394 US 814 (1969)). The Carter-
Baker Report noted that “inconsistent or incorrect
application ofelectoral procedures may have the effect
of discouraging voter participation and may, on
occasion, raise questions about bias in the way
elections are conducted.” Carter-Baker Report, at 49.
“Such problems raise public suspicions or may provide
grounds for the losing candidate to contest the result
in a close election.” Id.

[Excluding Bipartisan Observers. The Bill
of Complaint alleges that certain counties in
Defendant States excluded bipartisan observers from
the ballot-opening and ballot-counting processes. For
example, it alleges that election officials in
Philadelphia and Allegheny County, Pennsylvania,
violated state law by excluding Republican observers
from the opening, counting, and recording of absentee
ballots in those counties. Bill of Complaint, § 49. And
it alleges that election officials in Wayne County,
Michigan violated state statutes by systematically
excluding poll watchers from the counting and
recording of absentee ballots. Id. § 90-91.

Such actions, as alleged, raise concerns about
the integrity of the vote count in those counties. As
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the Carter-Baker Report emphasized, States should
“provide observers with meaningful opportunities to
monitor the conduct of the election.” Carter-Baker
Report, at 47. “To build confidence in the electoral
process, it is important that elections be administered
in a neutral and professional manner,” without the
appearance of partisan bias” Id. at 49. When
observers of one political party are illegally and
systematically excluded from observing the vote
count, “the appearance of partisan bias” is inevitable.
Id. For counties in Defendant States to exclude
Republican observers weakens public confidence in
the electoral process and raises grave concerns about
the integrityof ballot counting in those counties.

Extending the Deadline to Receive Ballots.
The Bill of Complaint alleges that a non-legislative
actor in Pennsylvania—its Supreme Court—extended
the statutory deadline to receive absentee and mail-in
ballots without authorization from the “Legislature
thereof,” and that it directed that ballots with illegible
postmarks or no postmarks at all would be deemed
timely if received within the extended deadline. Bill
of Complaint, §4 48, 55. Again, these non-legislative
changes raise concerns about election integrity in
Pennsylvania. They created a post-clection window of
time during which nefarious actors could wait and see
whether the Presidential election would be close, and
whether perpetrating fraud in Pennsylvania would be
worthwhile. And they enhanced the opportunities for
fraud by mandating that late ballots must be counted
even when they are not postmarked or have no legible
postmark, and thus there is no evidence they were
mailed by Election Day.

These changes created needless vulnerability to
actual fraud and undermined public confidence in the
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election. As the Departmentof Justice's Manual of
Federal Prosecution of Election Offenses states, “the
conditions most conducive to election fraud are close
factional competition within an electoral jurisdiction
for an elected position that matters.” DOJ Manual, at
23. “(Election fraud is most likely to occur in
electoral jurisdictions where there is close factional
competition for an elected position that matters.” Id.
at 27. That statement exactly describes the conditions
in each of the Defendant States in the recent
Presidential election.

CONCLUSION

The allegations in the Bill of Complaint raise
important constitutional issues under the Electors
Clause of Article 11, § 1. They also raise serious
concerns relating to election integrity and public
confidence in elections. These are questions of great
public importance that warrant this Court's attention.
The Court should grant the Plaintiffs Motion for
Leave to File Bill of Complaint.
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Jeffrey DeSousa

From: James Percival
sent: Wednesday, December 9, 2020 9:54 AM
To: Kevin Golembiewsk; Christopher Bau; Jeffrey DeSousa; Evan Ezray; David Costello
cc Amit Agarwal

Subject: Time Sensitive Team Meeting

For those who can join, we are having a meeting on a time sensitive issue at 10:10. Il follow back with an
invite.

“This is a higher priority than other office tasks so please join ifyou can.
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Jeffrey DeSousa

From: Evan xray
sent: Wednesday, December 9, 2020 951 AM
To: Amit Agarwal
ce James Percival; Jeffrey DeSousa
Subject: Re:

Amit,

The safe harbor deadline provides thatif a state has a pre-election procedure for appointing electors and,
consistent with that pre-clection law, makes a determination of the appointment of electors “at least six
days before the time fixed for the meeting of the electors,” then that determination “shall govern in the
counting of the electoral votes.” 3 U.S.C. § 5. This year, the meetingof electors will take place on December
14 (which is the first Monday after the second Wednesday in December). 3 U.S.C. § 7. That made the safe
harbor day December 8.

The upshot is that ifa state meets the safe harbor deadline and then its electors meet, those electors “shall
govern” in the counting ofelectoral votes.

As far as 1 can tell every state save Wisconsin met the safe harbor. See
htps:/www.jsonline.com/story/mews/politics/elections/2020/12/08visconsin-only-state-miss-election-safe-
harbor-deadline/6496378002/.

Last, I would note that the safe harbor provision played a key role in Bush v. Gore. To summarize, the
‘majority thought that Florida had a legislatively-expressed desire to meet the safe harbor, and therefore,
was unwilling to allow a recount to extend beyond the deadline. The dissent gave the safe harbor a much
smaller role.

I have included the full text of the safe harbor and some key quotes from the Bush v. Gore debate below.

Happy to answer any additional questions,
Evan

«Safe harbor text. “If any State shall have provided, by laws enacted prior to the day fixed for the
appointment of the electors, for its final determination of any controversy or contest concerning the
appointment of all or any of the electorsof such State, by judicial or other methods or procedures,
and such determination shall have been made at least six days before the time fixed for the meeting
of the electors, such determination made pursuant to such law so existing on said day, and made at
least six days prior to said time of meeting of the electors, shall be conclusive, and shall govern in
the counting of the electoral votes as provided in the Constitution, and as hereinafter regulated, so
far as the ascertainment of the electors appointed by such State is concerned.” 8 U.S.C. § 5.

© Meetingofelectors is the first Monday after the second Wednesday in December. 3 U.S. 7.
‘That is December 14, so the safe harbor is December 5.

«Bush v. Gore debate on safe harbor
© PC: "Seven Justices of the Court agree that there are constitutional problems with the

recountordered by the Florida Supreme Court that demand a remedy. The only disagreement
is as to the remedy. Because the Florida Supreme Court has said that the Florida Legislature
intended to obtain the safe-harbor benefits of 3 US.C. § 5, Justice BREYER's proposed

1
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remedy—remanding to the Florida Supreme Court for its ordering of a constitutionally
proper contest until December 18-contemplates action in violation of the Florida Election
Code, and hence could not be part of an “appropriate” order authorized by Fla. Stat. Ann. §
102.168(8) (Supp.2001)."

© Rehnquist concurrence:
* “Ifwe are to respect the legislature's Article 11 powers, therefore, we must ensure that

postelection state-court actions do not frustrate the legislative desire to attain the
“safe harbor’ provided by § 5.”

= “in light of the legislative intent identified by the Florida Supreme Court to bring
Florida within the “safe harbor” provision of3 U.S.C. § 5, the remedy prescribed by
the Supreme Court of Florida cannot be deemed an “appropriate” one as of December
8. It significantly departed from the statutory framework in place on November 7, and
authorized open-ended further proceedings which could not be completed by
December 12, thereby preventing a final determination by that date.”

© Stevens dissent:
= “It hardly needs stating that Congress, pursuant to 3 U.S.C. § 5, did not impose any

affirmative duties upon the States that their governmental branches could “violate.”
Rather, § 5 provides a safe harbor for States to select electors in contested elections
“by judicial or other methods” established by laws prior to the election day. Section 5,
like Article 11, assumes the involvement of the state judiciary in interpreting state
election laws and resolving election disputes under those laws. Neither§ 5 nor Article
II grantsfederal judges any special authority to substitute their views for thoseof the
state judiciary on matters of state law.”

© Souter dissent:
* “The 3 US.C. § 5 issue is not serious. That provision sets certain conditions for

treating a State's certification of Presidential electors as conclusive in the event that
a dispute over recognizing those electors must be resolved in the Congress under 3
US.C. § 15. Conclusiveness requires selection under a legal scheme in place before
the election, with results determined at least six days before the date set for casting
electoral votes. But no State is required to conformto § 5if it cannot do that (for
whatever reason); the sanction for failing to satisfy the conditions of§ 5 is simply loss
of what has been called its “safe harbor.” And even that determination is to be made,
if made anywhere, in the Congress.”

© Ginsburg dissent:
* “the December 12 “deadline’ for bringing Florida's electoral votes into 3 U.S.C. § 5's

safe harbor lacks the significance the Court assigns it. Were that date to pass, Florida
would still be entitled to deliver electoral votes Congress must count unless both
Houses find that the votes “ha [d] not been ... regularly given." 3 U.S.C. § 15. The
statute identifies other significant dates. See, e.g. § 7 (specifying *144 December 18
as the date electors “shall meet and give their votes”); § 12 (specifying “the fourth
Wednesday in December”—this year, December 27—as the date on which Congress,
ifit has not received a State's electoral votes, shall request the state secretaryofstate
to send a certified return immediately). But none of these dates has ultimate
significance in lightofCongress’ detailed provisions for determining, on “the sixth day
of January,” the validity of electoral votes.”

© Breyer dissent:
= “However, § 5is partofthe rules that govern Congress’ recognitionofslates ofelectors,

Nowhere in Bush I did we *149 establish that this Court had the authority to enforce
§ 5. Nor did we suggest that the permissive “counsel against” could be transformed
into the mandatory “must ensure.” And nowhere did we intimate, as the concurrence
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does here, that a state-court decision that threatens the safe harbor provision of§ 5
does so in violation of Article IL”

« “The parties before us agree that whatever cls may be the effect of this section, it creates a “safe
harbor” for a State insofar as congressional consideration of its electoral votes is concerned.If the
state legislature has provided for final determination of contests or controversies by a law made
prior to election day, that determination shall be conclusive if made at least six days prior to said
time of meeting *78 of the electors. The Florida Supreme Court cited 3 U.S.C. §§ 1-10 in a footnote
of its opinion, 772 So0.24, at 1238, n. 55, but did not discuss § 5. Since § 5 contains a principle of
federal law that would assure finality of the State's determination if made pursuant to a state law
in effect before the election, a legislative wish to take advantage of the “safe harbor” would counsel
against any constructionofthe Election Code that Congress might deem to be a change in the law.”
Bush v. Palm Beach Cty. Canvassing Bd., 531 U.S. 70, 77-78 (2000).

From: Amit Agarwal <Amit Agarwal@myfloridalegal.com>
Sent: Wednesday, December 9, 2020 12:19 AM
To: Evan Ezray<Evan.Ezray@my oridalegal com>
Subject: Fw:

Can you please take a look at this tomorrow morning?

From: John Guard <lohnGuard@myflordalegalcom> TT
Sent: Wednesday, December 9, 2020 12:15 AM
To: Amit Agarwal<AmitAgarwal @moridalegsl com>
Subject:

Can you have someone look at the safeharbor and its effect here?

Get Outlook for 105
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Jeffrey DeSousa

From: John Guard
Sent: ‘Wednesday, December 9, 2020 12:16 AM
To: Amit Agarwal

Canyou have someone look at the safe harbor and is effect here?

Get Qutlook for 0S
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Jeffrey DeSousa

From: Jeffrey Desousa
Sent: Tuesday, December8, 2020 9:50 PM
To: Amit Agarwal
cc Evan Ezray
Subject: Preliminary questions about amicus brief

Considerations

Amit, here is a very preliminary set of questions that might guide our deliberations in this case:

1. Is joining inconsistent with a broad application of Parcel!
a. Ex, The amicus brief argues that "[the Bill of Complaint] alleges that Michigan's Secretary of State.

permitted absentee ballot applications online, with no signature at all, in violationof Michigan
statutes." Is this the sort of challenge that a litigant should bring for voters cast ther ballots?
Otherwise, i there a risk that voters may be induced into believing they havea safe hatbor to
request a VBM ballot online without a signature only to have their reliance in the State or local
government's rule undermined by subsequent ligation? In other words, would changing the rules in
a post-election lawsuit disenfranchise voters who relied on regulations set by local and state officials
in their states?

2. Does argument 2 in the Bill of Complaint (alleging that changes made by Executive and Judicial officials
favored Democrat voters in the defendant states) embrace the sortof theory the Supreme Court recently
rejected in Rule, where it held that partisan gerrymandering presents a political question?

3. Woulda strict reading of the Electors Clause and the Elections Clse implicate Florida election regulations
contained in the Florida Constitution?

a. Florida has constitutionalized certain voting regulations in Att. VI of the Florida Constitution. These
include the requirements that felons are disqualified from voting unless they have completed "all
termsofsentence,” Art. VI,5. 4(2); elections shallbedecided by a "plurality" of votes cast, Art. VI,
s. 1 setting the date ofelections and providing that "If all candidates for an office have the same
paty affiliation and the winner will have no opposition in the general election, all qualified electors,
segardlessofparty affiliation, may vote in the primary elections for that office.” Art. V1, 5. 5()-().

b. Because the Florida Legislature does not enact the Florida Constitution, would these regulations be
subject to challenge on the theory that only the State Legislature can regulate the time, place, and
manner of elections?

4. Will Florida executive officals wish to enter into settlements in the future that might be implicated by this
ligation?

5. Docs this lawsuit embrace a broad viewof standing that would open Florida to future suit; e.g, could
California suc us to enforce voting rights in the future? Would this rise the specter of one state suing
another to complain that one state's anti-fraud measures are inadequate?

6. Would this litigation impede the abilityofState and local government to respond to emergencies, including
emergencies that may be unique to Florida?

a. Eig, whatifa hurricane struck Florida during the election cycle and the Secretary and Governor
sought to make changes to loosen voting restrictions to accommodate vorers who otherwise would
be disenfranchised? Whatif a hurricane struck on election day and the Governor extended in-person
voring by three days 10 accommodate voters in the affected region?

7. Would this ligation impede the abilityof local SOEs to regulate elections as they sc fit?
a Amicus notes that Texas may have colorable challenges to "inconsistent statewide standards"; does

Florida law create or allow similar discrepancies? For instance, could another state challenge the fact
that some large counties prepay the postage on VBM ballots (making it easier for their voters to
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vote), while others do not? Could they challenge ou election administration on the ground that
some counties use a larger number of VBM drop boxes than others, which might conceivably affect
the accessibility of voting in those counties?

8. Was it improper for the Governor/Secretary to expend the voter registration deadline after website crashed?
9. Was it improper for the Governor toallow County Canvassing Boards to begin canvassing vote-by-mail

ballots “upon completion of the public Logic & Accuracyof tabulation machines, equipment,” a point we
noted in our Nien P1 opposition brief?

10. The AG and Secretary explained in Nien that the Governor has broad emergency powers, including the
regulate election administration: "The Governor's management of the COVID-19 pandemic is an exercise
ofhis constitutional authority as the official with “supreme executive power” (0 respond to matters of
Statewide concern. See Fla. Const. Art. IV,§ 1(2). Iti also an exercise of his statutory responsibility for
“meeting the dangers presented to this state and its people by emergencies,” like the ongoing COVID-19
criss. See Fla. Stat. § 25236(1)(0). To meet these hazards, the Governor may, among other things, “issu
executive orders, proclamations, and rules” that “have the force and effect of law” id. § 252.36(1)(b), and
“[sluspend the provisions of any regulatory statute... if strict compliance with the provisionsofany such
statute, order, or rule would in any way prevent, hinder, or delay necessary action in coping with the
emergency,” id. § 252.36(5)@)." Would ths litigation call into question these delegations ofauthority to the
Govemor?

Amicusbriefsummary

Here's a summary of the arguments presented in the amicus brick

«SOP provision of Electors Clause is a structural check that guarantees liberty
«Reducing VBM fraud safeguards exacerbates risk of fraud

© Critique of VBM generally as suseepible to fraud
© Discussionofinfinitesimal numbers of VBM fraud

«Bill of complaint alleges that non-lgislative state actors abolished "critical safeguards against fraud”
© Abolishing signature verification
o Insecure ballot handling
© Inconsistentstatewide standards
© Excluding bipartisan observers
© Extending deadline to receive ballot

PA amicus in Boockvar summary

«The Election Clauses’ Separation-of-Powers Provisions Safeguard Liberty
«Votingby Mail Creates Unique Risksof Fraud, Including in Pennsylvania
«The Pennsylvania Supreme Courts Decision Exacerbated the Risks of Ballot Fraud.

Best,

Jeffrey DeSousa
Chief Deputy Solicitor General
Florida Office of the Attomey General
107. Gaines Street
Tallahassee, Florida 32399
(850) 414-3830
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Jeffrey DeSousa

From: Jeffrey DeSousa
Sent: Tuesday, December 8, 2020 821 PM
To: Amit Agarwal
ce Evan Ezray
Subject: Boockvar amicus brie joined by Florida

hutps:/ sews sconusblog.com/ pscontent /uplonds/2020/11/20201 109134744257 2020-11.09- Republican Party
of-Pa.v. Boockar. Amicus Bricf-of: Missourict-al- Final With-Tables pdf

In the Supreme Court of the United States - SCOTUSblog

Nos. 20-542, 20-574 In the Supreme Court ofthe United States REPUBLICAN PARTY OF PENNSYLVANIA,
Petitioner, v. KATHY BOOCKVAR, IN HER OFFICIAL CAPACITYAS PENNSYLVANIA SECRETARY OF STATE, ET
AL. Respondents. JOSEPH B. SCARNATI II, ET AL Petitioners, v. KATHY BOOCKVAR, IN HER OFFICIAL
CAPACITYAS PENNSYLVANIA SECRETARY OF STATE, ET AL, On PetitionsforWritsofCertiorarito the

Jeffrey DeSousa
Chief Deputy Solicitor General
Florida Officeofthe Attorney General
107 W. Gaines Street
Tallahassee, Florida 32399
(850) 414-3830

:
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Jeffrey DeSousa

From: Sauer, John <John Saver@ago.mo.gov>
Sent: Tuesday, December 8, 2020 7:11 PM
To: “Mithun Mansinghani’; ‘Murti, Eizabeth’, ‘Melissa Holyoak;

“nicholasbronni@arkansasag.gov’ Vincent Wagner’ edsniffen@alaska gov; Smith,
Justin; Amit Agarwal; Kane, Brian’; tom fisher@atgingov; julia payne@atgingov;
‘toby.crouse@ag.ks gov; ‘Chad Meredith@ky.gov; ‘Andrew Pinson; Jeffchanay’ ‘St.
John, Joseph; KristiJohnson@ago.ms gov; ‘ABurton@mtgov; ‘MSchlichting@mt gov’
“Lindsay S. See’ jonbennion@mt gov; ‘wstenehjem@nd.gov;
“Benjamin flowers@ohioattorneygeneral gov; ‘ESmith@scag gov; 'BCook@scag gov’:
“steven.blair@statesd.us; ‘Sherri Wald@state.sd.us’Sarah Campbell@ag tngov’,
‘tom fisher@atgin gov’ ‘Andree Blumstein@ag.n gov’
‘matthew frederick@texasattoreygeneral gov’ Kyle Hawkins@oagtexas gov; ‘Ric
Cantrell; james kaste@wyo gov; ‘jimCampbell @nebraska.gov; Thomas T. Lampman;

“JessicaA. Lee’; LindsayS. See’; Roysden, Beau’ Bash, Zina’; ‘masagsve@nd gov’
“Harley Kirkland’; ‘Eddie Lacour’; "Hudson, Kian; "Kuhn, Matt F (KYOAG)

Subject: Texas v. Pennsylvania, etal. - Amicus Brief of Missouri, at al. - Joins requested by 1:00
p.m. Central Tomorrow, 12/9

Attachments: 2020-12-07 - Texas v. Pennsyivania et al.- Bil of Complaint pdf; 2020-12-08- Texas v.
Pennsylvania - Amicus Brief of Missouri et aldocx

A

Attached please find a draft multistate amicus brief in support of Texas's motion for leave to file a bil of complaint in the
US. Supreme Court challenging the administration of the recent Presidential election in Pennsylvania, Michigan,
Wisconsin, and Georgia. The brief argues that (1) the separation-of-powers provision of the Electors Clause of Article Il
Section 1 is an important structural check on government that safeguards individual liberty; (2) voting by mail presents.
eal concerns for fraud and abuse that require statutory safeguards to protect against such fraud and abuse; and (3) the
abrogation of statutory safeguards against fraud in voting by mail by non-legislative actorsviolates the Electors Clause
‘and undermines public confidence in elections. For your reference, | have also attached Texas's Motion for Leave to File
Bill of Complaint and related documents.

‘With apologies for the short deadline, given the time-sensitivityof this case, we are requesting joins by 1:00 p.m.
Central TOMORROW, 12/9. We are planning to file tomorrow afternoon.

Thanksa lot,

John Saver
“This email message, including the attachments, is from the Missouri Attorney General's Office. ti for the sole use of
the intended recipient(s) and may contain confidential and privileged information, including that coveredby § 32.057,
RSMo. Any unauthorized review, use, disclosure or distribution is prohibited. If you are not the intended recipient,
please contact the sender by reply email and destroy all copiesofthe original message. Thank you.
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No. , Original
_—nm
Fn the Supreme Court of the Hnited States

STATE OF TEXAS,
Plaintiff,

v
COMMONWEALTH OF PENNSYLVANIA, STATE OF
GEORGIA, STATE OF MICHIGAN, AND STATE OF

WISCONSIN,
Defendants.

MOTION FOR LEAVE TO FILE BILL OF
COMPLAINT

Ken Paxton’
Attorney GeneralofTexas

Brent Webster
First Assistant Attorney
GeneralofTexas

Lawrence Joseph
Special Counsel to the
Attorney General of Texas.

Office of the Attorney General
P.0. Box 12548 (MC 059)
Austin, TX 78711-2548
kennethpaxton@oag.texas.gov
(512) 936-1414
* Counsel of Record

——e
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No. , Original
_—
Fn the Supreme Court of the nite States

STATE OF TEXAS,
Plaintiff,

COMMONWEALTH OF PENNSYLVANIA, STATE OF
GEORGIA, STATE OF MICHIGAN, AND STATE OF

WISCONSIN,
Defendants.

MOTION FOR LEAVE TO FILE
BILL OF COMPLAINT

Pursuant to 28 U.S.C. § 1251(a) and this Court's
Rule 17, the State of Texas respectfully sccks leave to
file the accompanying Bill of Complaint against the
States of Georgia, Michigan, and Wisconsin and the
Commonwealth of Pennsylvania (collectively, the
“Defendant States") challenging their administration
of the 2020 presidential clection.

As set forth in the accompanying brief and
complaint, the 2020 election suffered from significant
and unconstitutional irregularities in the Defendant
States
« Non-legislative actors’ purported amendments to

States’ duly enacted election laws, in violation of
the Electors Clauses vesting State legislatures
with plenary authority regarding the
appointmentofpresidential electors.
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+ Intrastate differences in the treatment of voters,
with more favorable allotted to voters — whether
lawful or unlawful- in areas administered by
local government under Democrat control and
with populations with higher ratios of Democrat
voters than other areas of Defendant States.

«The appearance of voting irregularities in the
Defendant States that would be consistent with
the unconstitutional relaxation of ballot-integrity
protections in those States’ election laws.

All these flaws — even the violations of state election
law - violate one or more of the federal requirements
for elections (i.e., equal protection, due process, and
the Electors Clause) and thus arise under federal law.
See Bush v Gore, 531 U.S. 98, 113 (2000) (‘significant
departure from the legislative scheme for appointing
Presidential electors presents a federal constitutional
question’) (Rehnquist, C.J., concurring). Plaintiff
State respectfully submits that the foregoing types of
electoral irregularities exceed the hanging-chad saga
of the 2000 election in their degree of departure from
both state and federal law. Moreover, these flaws
cumulatively preclude knowing who legitimately won
the 2020 election and threaten to cloud all future
elections.

Taken together, these flaws affect an outcome-
determinative numbers of popular votes in a group of
States that cast outcome-determinative numbers of
electoral votes. This Court should grant leave to file
the complaint and, ultimately, enjoin the use of
unlawful clection results without review and
ratification by the Defendant States’ legislatures and
remand to the Defendant States respective
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legislatures to appoint Presidential Electors in a
manner consistent with the Electors Clause and
pursuant to 3 US.C. § 2.
December 7, 2020 Respectfully submitted,

Ken Paxton’
Attorney General of Texas

Brent Webster
First Assistant Attorney
General of Texas

Lawrence Joseph
Special Counsel to the
Attorney Generalof Texas

Officeofthe Attorney General
P.O. Box 12548 (MC 059)
Austin, TX 78711-2548
kennethpaxton@oag.texas.gov
(512) 936-1414

* Counsel of Record
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No. , Original
_—
Fn the Supreme Court of the Tnited States

STATE OF TEXAS,

Plaintiff,
v

COMMONWEALTH OF PENNSYLVANIA, STATE OF
STATE OF GEORGIA, STATE OF MICHIGAN, AND

STATE OF WISCONSIN,

Defendants.

BILL OF COMPLAINT

Ken Paxton’
Attorney General of Texas

Brent Webster
First Assistant Attorney
General of Texas

Lawrence Joseph
Special Counsel to the
Attorney GeneralofTexas

Officeofthe Attorney General
P.0. Box 12548 (MC 059)
Austin, TX 78711-2548
kenneth.paxton@oag.texas.gov
(512) 936-1414

* Counsel of Record
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1
“[TJhat form of government which is best contrived to
secure an impartial and exact execution of the law, is
the best of republics.”

—John Adams

BILLOFCOMPLAINT
Our Country stands at an important crossroads.

Either the Constitution matters and must be followed,
even when some officials consider it inconvenient or
out of date, or it is simply a piece of parchment on
display at the National Archives. We ask the Court to
choose the former.

Lawful elections are at the heart of our
constitutional democracy. The public, and indeed the
candidates themselves, have a compelling interest in
ensuring that the selection of a President—any
President—is legitimate. If that trust is lost, the
American Experiment will founder. A dark cloud
hangs over the 2020 Presidential election.

Here is what we know. Using the COVID-19
pandemic as a justification, government officials in
the defendant states of Georgia, Michigan, and
Wisconsin, and the Commonwealth of Pennsylvania
(collectively, “Defendant States), usurped their
legislatures’ authority and unconstitutionally revised
their state's clection statutes. They accomplished
these statutory revisions through executive fiat or
friendly lawsuits, thereby weakening ballot integrity.
Finally, these same government officials flooded the
Defendant States with millions of ballots to be sent
through the mails, or placed in drop boxes, with little
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or no chain of custody! and, at the same time,
weakened the strongest security measures protecting
the integrity of the vote—signature verification and
witness requirements.

Presently, evidence of material illegality in the
2020general elections held in Defendant States grows
daily. And, to be sure, the twopresidential candidates
who have garnered the most votes have an interest in
assuming the duties of the Office of President without
a taint of impropriety threatening the perceived
legitimacy of their clection. However, 3 US.C. § 7
requires that presidential electors be appointed on
December 14, 2020. That deadline, however, should
not cement a potentially illegitimate election result in
the middle of this storm—a storm that is of the
Defendant States’ own making by virtue of their own
unconstitutional actions.

This Court is the only forum that can delay the
deadline for the appointment of presidential electors
under 3 U.S.C. §§ 5, 7. To safeguard public legitimacy
at this unprecedented moment and restore public
trust in the presidential election, this Court should
extend the December 14, 2020 deadline for Defendant
States’ certification of presidential electors to allow
these investigations to be completed. Should one of
the two leading candidates receive an absolute
majority of the presidential electors’ votes to be cast
on December 14, this would finalize the selection of
our President. The only date that is mandated under

I—
county-cannot-find-chaiin-of-custody-records-for-absentec-
ballots-deposied-in-drop-boses.it-has-not-becndetermined-if
responsive-records.to-your-request-exist/
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the Constitution, however, is January 20, 2021. U.S.
Const. amend. XX.

Against that background, the State of Texas
(Plaintiff State’) brings this action against
Defendant States based on the following allegations:

NATURE OF THE ACTION
1. Plaintiff State challenges Defendant

States’ administration of the 2020 election under the
Electors Clauseof Article II, Section 1, Clause 2, and
the Fourteenth Amendment of the U.S. Constitution.

2. This case presents a question of law: Did
Defendant States violate the Electors Clause (or, in
the alternative, the Fourtcenth Amendment) by
taking—or  allowing—non-legislative actions to
change the election rules that would govern the
appointment of presidential electors?

3. Those unconstitutional changes opened
the door to election irregularities in various forms.
Plaintiff State alleges that each of the Defendant
States flagrantly violated constitutional = rules
governing the appointment of presidential electors. In
doing so, seedsofdecp distrust have been sown across
the country. In the spirit of Marbury v. Madison, this
Courts attention is profoundly needed to declare what
the law is and to restore public trust in this election.

4. As Justice Gorsuch observed recently,
“Government is not free to disregard the
[Constitution] in times of crisis. ... Yet recently,
during the COVID pandemic, certain States seem to
have ignored these long-settled principles.” Roman
Catholic Dioceseof Brooklyn, New York v. Cuomo, 592
U.S. __ (2020) (Gorsuch, J, concurring). This case is
no different.

FLAG-21-0220-A000810



4
5. Bach of Defendant States acted in a

common pattern. State officials, sometimes through
pending litigation (e.g., settling “friendly” suits) and
sometimes unilaterally by executive fiat, announced
new rules for the conduct of the 2020 election that
‘were inconsistentwith existing state statutes defining
what constitutes a lawful vote:

6. Defendant States also failed to segregate
ballots in a manner that would permit accurate
analysis to determine which ballots were cast in
conformity with the legislatively set rules and which
were not. This is especially true of the mail-in ballots
in these States. By waiving, lowering, and otherwise
failing to follow the state statutory requirements for
signature validation and other processes for ballot
security, the entire body of such ballots is now
constitutionally suspect and may not be legitimately
used to determine allocation of the Defendant States’
presidential clectors.

7. The rampant lawlessness arising out of
Defendant States’ unconstitutional acts is described
in a number of currently pending lawsuits in
Defendant States or in public view including:

«Dozens of witnesses testifying under oath about:
the physical blocking and kicking out of
Republican poll challengers; thousands of the
same ballots run multiple times through
tabulators; mysterious late night dumps of
thousands of ballots at tabulation centers;
illegally backdating thousands of ballots:
signature verification procedures ignored; more

FLAG-21-0220-A-000611
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than 173,000 ballots in the Wayne County, MI
center that cannot be tied to a registered voters:

«Videos of: poll workers erupting in cheers as poll
challengers are removed from vote counting
centers; poll watchers being blocked from entering
vote counting centers—despite even having a
court order to enter; suitcases full of ballots being
pulled out from underneath tables after poll
watchers were told to leave.

«Facts for which no independently verified
reasonable explanation. yet exists: On October 1,
2020, in Pennsylvania a laptop and several USB
dvives, used to program Pennsylvania’s Dominion
voting machines, were mysteriously stolen from a
warehouse in Philadelphia. The laptop and the
USB drives were the only items taken, and
potentially could be used to alter vote tallies; In
Michigan, which also employed the same
Dominion voting system, on November 4, 2020,
Michigan election officials have admitted that a
purported “glitch” caused 6,000 votes for
President Trump to be wrongly switched to
Democrat Candidate Biden. A flash drive
containing tens of thousands of votes was left
unattended in the Milwaukee tabulations center
in the early morning hors of Nov. 4, 2020,
without anyone aware it was not in a proper chain
ofcustody.

2 All exhibits cited in this Complaint are in the Appendix to
the Plaintiff State's forthcoming motion to expedite App. la-
1514). See Complaint. (Doc. No. 1). Donald J. Trump for
President, Inc. v. Benson, 1:20-cv-1083 (W.D. Mich. Nov. 11,
2020)at $5 26:55&Doc. Nos. 1.2, 1-1.
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8. Nor was this Court immune from the
blatant disregard for the rule of law. Pennsylvania
itself played fast and loose with its promise to this
Court. Ina classic bait and switch, Pennsylvania used
guidance from its Secretary of State to argue that this
Court should not expedite review because the State
would segregate potentially unlawful ballots. A court
of law would reasonably rely on such a representation.
Remarkably, before the ink was dry on the Court's 4-
4 decision, Pennsylvania changed that guidance,
breaking the State's promise to this Court. Compare
Republican Party of Pa. v. Boockvar, No. 20-542, 2020
U.S. LEXIS 5188, at 5-6 (Oct. 28, 2020) (‘we have
been informed by the Pennsylvania Attorney General
that the Sceretary of the Commonwealth issued
guidance today directing county boardsofelections to
segregate [late-arriving] ballots”) (Alito, J.,
concurring) with Republican Party v. Boockvar, No.
20A84, 2020 U.S. LEXIS 5345, at *1 (Nov. 6, 2020)
(‘this Court was not informed that the guidance
issued on October 28, which had an important bearing
on the question whether to order special treatment of
the ballots in question, had been modified”) (Alito, J.,
Circuit Justice).

9. Expert analysis using a commonly
accepted statistical test further raises serious
questions as to the integrity of this clection.

10. The probability of former Vice President
Biden winning the popular vote in the four Defendant
States—Georgia, Michigan, Pennsylvania, and
Wisconsin—independently given President Trump's
carly lead in those States as of3 a.m. on November 4,
2020, is less than one in a quadrillion, or 1 in
1,000,000,000,000,000. For former Vice President
Biden to win these four States collectively, the odds of

FLAG-21-0220-4000813
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that event happening decrease to less than one in a
quadrillion to the fourth power (ie, 1 in
1,000,000,000,000,0000. See Decl. of Charles J.
Cicchetti, Ph.D. (“Cicchetti Decl.”) at §4 14-21, 30-31.
See App. 4a-Ta, 9a.

11. The same less than one in a quadrillion
statistical improbability of Mr. Biden winning the
popular vote in the four Defendant States—Georgia,
Michigan, Pennsylvania, and Wisconsin—
independently exists when Mr. Biden's performance
in each of those Defendant States is compared to
former Secretary of State Hilary Clinton's
performance in the 2016 general election and
President Trump's performance in the 2016 and 2020
general elections. Again, the statistical improbability
of Mr. Biden winning the popular vote in these four
States collectively is 1 in 1,000,000,000,000,000%. Id.
10-13, 17-21, 30-31.

12. Putsimply, there is substantial reason to
doubt the voting results in the Defendant States.

13. By purporting to waive or otherwise
modify the existing state law in a manner that was
wholly ultra vires and not adopted by each state's
legislature, Defendant States violated not only the
Electors Clause, U.S. CONST. art. IT, § 1, cl. 2, but also
the Elections Clause, id. art. I, § 4 (to the extent that
the Article I Elections Clause textually applies to the
Article II process of selecting presidential electors).

14. Plaintiff States and their voters are
entitled to a presidential election in which the votes
from each of the states are counted only if the ballots
are cast and counted in a manner that complies with
the pre-existing laws of each state. See Anderson v.
Celebresze, 460 U.S. 780, 795 (1983) (‘for the
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President and the Vice President of the United States
are the only elected officials who represent all the
Voters in the Nation.”). Voters who cast lawful ballots
cannot have their votes diminished by states that
administered their 2020 presidential clections in a
manner where it is impossible to distinguish a lawful
ballot from an unlawful ballot.

15. The number of absentee and mail-in
ballots that have been handled unconstitutionally in
Defendant. States greatly exceeds the difference
between the vote totals of the two candidates for
President of the United States in cach Defendant
State.

16. In addition to injunctive relief for this
election, Plaintiff State seeks declaratory relief for all
presidential elections in the future. This problem is
clearly capable of repetition yet evading review. The
integrity of our constitutional democracy requires
that states conduct presidential elections in
accordance with the rule of law and federal
constitutional guarantecs.

JURISDICTION AND VENUE
17. This Court has original and exclusive

jurisdiction over this action because it is a
“controversly] between two or more States” under
Axticle IIL, § 2, cl. 2 of the U.S. Constitution and 28
US.C.§ 1251(a) (2018).

18. In a presidential election, “the impact of
the votes cast in cach State is affected by the votes
cast for the various candidates in other States.”
Anderson, 460 U.S. at 795. The constitutional failures.
of Defendant States injure Plaintiff States because
“the right of suffrage can be denied by a debasement
or dilution of the weight of a citizen's vote just as
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effectively as by wholly prohibiting the free excreisc of
the franchise.” Bush v. Gore, 531 U.S. 98, 105 (2000)
(quoting Reynolds v. Sims, 377 U. S. 533, 555 (1964)
(Bush II). Tn other words, Plaintiff State is acting to
protect the interests of its respective citizens in the
fair and constitutional conduct of elections used to
appoint presidential electors.

19. This Court's Article III decisions indicate
that only a state can bring certain claims. Lance v.
Coffman, 549 US. 437, 442 (2007) (distinguishing
citizen plaintiffs from citizen relators who sued in the
nameof a state); ¢f. Massachusetts v. EPA, 549 U.S.
497, 520 (2007) (courts owe states “special solicitude
in standing analysis”). Moreover, redressability likely
would undermine a suit against a single state officer
or State because no one States electoral votes will
make a difference in the election outcome. This action
against multiple State defendants is the only
adequate remedy for Plaintiff States, and this Court
is the only court that can accommodate such a suit.

20. Individual state courts do not—and
under the circumstance of contested elections in
multiple states, cannot—offer an adequate remedy to
resolve election disputes within the timeframe set by
the Constitution to resolve such disputes and to
appoint a President via the electoral college. No
court—other than this Court—can redress
constitutional injuries spanning multiple States with
the sufficient number ofstatesjoined as defendants or
respondents to make a difference in the Electoral
College.

21 This Court is the sole forum in which to
exercise the jurisdictional basis for this action.
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PARTIES

22. Plaintiffis the State of Texas, which is a
sovereign State of the United States

23. Defendants are the Commonwealth of
Pennsylvania and the States of Georgia, Michigan,
and Wisconsin, which are sovereign States of the
United States.

LEGALBACKGROUND
24. Under the Supremacy Clause, the “Con-

stitution, and the laws of the United States which
shall be made in pursuance thereof ... shall be the
supreme law of the land.” U.S. CONST. Art. VI, cl. 2.

25. “The individual citizen has no federal
constitutional right to vote for electors for the
President of the United States unless and until the
state legislature chooses a statewide election as the
means to implement its power to appoint members of
the electoral college.” Bush I1, 531 U.S. at 104 (citing
U.S. Const. art. IL, § 1).

26. State legislatures have plenary power to
set the process for appointing presidential electors:
“Each State shall appoint, in such Manner as the
Legislature thereofmay direct, a Numberof Electors.”
U.S. CoNST. ant. IL, §1, cl. 2; see also Bush II, 531 U.S.
at 104 ({Tjhe state legislatures power to select the
manner for appointing electors is plenary.” (emphasis
added).

27. At the timeof the Founding, most States
did not appoint electors through popular statewide
elections. In the first presidential election, six of the
ten States that appointed electors did so by direct
legislative appointment. McPherson v. Blacker, 146
US. 1, 29-30 (1892).
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28. In the second presidential election, nine
of the fifteen States that appointed electors did so by
direct legislative appointment. Id. at 30.

29. In the third presidential election, nine of
sixteen States that appointed electors did so by direct
legislative appointment. Id. at 31. This practice
persisted in lesser degrees through the Election of

1860. Id. at 32.

30. Though “[hlistory has now favored the
voter,” Bush II, 531 U.S. at 104, “there is no doubt of
the right of the legislature to resume the power [of
appointing presidential electors] at any time, for it can
neither be taken away nor abdicated.” McPherson, 146
US. at 35 (emphasis added); ¢f. 3 US.C. § 2
(‘Whenever any State has held an election for the
purpose of choosing electors, and has failed to make a
choice on the day prescribed by law, the electors may
be appointed on a subsequent day in such a manner
as the legislatureof such State may direct.”).

31. Given the State legislatures’
constitutional primacy in selecting presidential
electors, the ability to set rules governing the casting
of ballots and counting of votes cannot be usurped by
other branches of state government.

32. The Framers of the Constitution decided
to select the President through the Electoral College
“to afford as little opportunity as possible to tumult
and disorder” and to place “every practicable obstacle
[to] cabal, intrigue, andcorruption,” including “foreign
powers” that might try to insinuate themselves into
our elections. THE FEDERALIST No. 68, at 410-11 (C.
Rossiter, ed. 1961) (Madison, J).

33. Defendant States’ applicable laws are set
out under the facts for each Defendant State.
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FACTS

34. The use of absentee and mail-in ballots
skyrocketed in 2020, not only as a public-health
response to the COVID-19 pandemic but also at the
urging of mail-in voting's proponents, and most
especially executive branch officials in Defendant
States. Accordingto the Pew Research Center, in the
2020 general election, a record number of votes—
about 65 million—were cast via mail compared to 33.5
million mail-in ballots cast in the 2016 general
election—an increase of more than 94 percent.

35. In the wake of the contested 2000
election, the bipartisan Jimmy Carter-James Baker
commission identified absentee ballots as “the largest
source of potential voter fraud” BUILDING
CONFIDENCE IN U.S. ELECTIONS: REPORT OF THE
COMMISSION ON FEDERAL ELECTION REFORM, at 46
(Sept. 2005).

36. Concern over the use of mail-in ballots is
not novel to the modern cra, Dustin Waters, Mail-in
Ballots Were Part of a Plot to Deny Lincoln Reelection
in 1864, WASH. POST (Aug. 22, 2020), but it remains a
current’ concern. Crawford v. Marion Cty. Election
Bd.,553 U.S. 181, 194-96& n.11 (2008); seealsoTexas
Office of the Attorney General, AG Paxton Announces
Joint Prosecution ofGregg County Organized Election
Fraud in Mail-In Balloting Scheme (Sept. 24, 2020);
Harriet Alexander & Ariel Zilber, Minneapolis police
opens investigation. into reports that Ilhan Omar's
supporters illegally harvested Democrat ballots in
Minnesota, DAILY MAIL, Sept. 28, 2020.

5 hipsvashingtonpostcon histor 2020008/22mail
in-voting.civilvar.clection-conspiracy-lincoln/
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37. Absentee and mail-in voting are the
primary opportunities for unlawful ballots to be cast.
As a result of expanded absentee and mail-in voting
in Defendant States, combined with Defendant States’
unconstitutional modification of statutory protections
designed to ensure ballot integrity, Defendant States
created a massive opportunity for fraud. In addition,
the Defendant States have made it difficult or
impossible to separate the constitutionally tainted
‘mail-in ballots from all mail-in ballots.

38. Rather than augment safeguards
against illegal voting in anticipation of the millions of
additional mail-in ballots flooding their States,
Defendant States all materially weakened, or did
away with, security measures, such as witness or
signature verification procedures, required by their
respective legislatures. Their legislatures established
those commonsense safeguardsto prevent—or at least
reduce—fraudulent mail-in ballots.

39. Significantly, in Defendant States,
Democrat voters voted by mail at two to three times
the rate of Republicans. Former Vice President Biden
thus greatly benefited from this unconstitutional
usurpation of legislative authority, and the
weakening of legislative mandated ballot security
measures.

40. The outcomeof the Electoral College vote
is directly affected by the constitutional violations
committed by Defendant States. Plaintiff State
complied with the Constitution in the process of
appointing presidential electors for President Trump.
Defendant States violated the Constitution in the
process of appointing presidential electors by
unlawfully abrogating state election laws designed to
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protect the integrity of the ballots and the electoral
process, and those violations proximately caused the
appointment of presidential electors for former Vice
President Biden. Plaintiff State will therefore be
injuredif Defendant States’ unlawfully certify these
presidential electors.
Commonwealth of Pennsylvania

41. Pennsylvania has 20 electoral votes,
with a statewide vote tally currently estimated at
3,363,951 for President Trump and 8,445,548 for
former Vice President Biden, a marginof81,597 votes.

42. The number of votes affected by the
various constitutional violations exceeds the margin
of votes separating the candidates.

43. Pennsylvania's SecretaryofState, Kathy
Boockvar, without legislative approval, unilaterally
abrogated several Pennsylvania statutes requiring
signature verification for absentee or mail-in ballots.
Pennsylvania's legislature has not ratified these
changes, and the legislation did not include a
severability clause.

44. On August 7, 2020, the LeagueofWomen
Voters of Pennsylvania and others filed a complaint
against Secretary Boockvar and other local election
officials, secking “a declaratory judgment that
Pennsylvania existing signature verification
procedures for mail-in voting” were unlawful for a
number of reasons. League of Women Voters of
Pennsylvania v. Boockvar, No. 2:20-cv-03850-PBT,
(E.D. Pa. Aug. 7, 2020).

45. The Pennsylvania Department of State
quickly settled with the plaintiffs, issuing revised
guidance on September 11, 2020, stating in relevant
part: “The Pennsylvania Election Code docs not
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authorize the county board of elections to set aside
returned absentee or mail-in ballots based solely on
signature analysis by the county board of elections.”

46. This guidance is contrary to
Pennsylvania law. First, Pennsylvania Election Code
mandates that, for non-disabled and non-military
voters, all applications for an absentee or mail-in
ballot “shall be signed by the applicant.” 25 PA. STAT.
§§ 3146.20) & 3150.12(c). Second, Pennsylvania's
Voter signature verification requirements are
expressly set forth at 25 PA. STAT. 350(a.3)(1)-(2) and
§ 3146.8(2)(3)-(7).

47. The Pennsylvania Department of State's
guidance unconstitutionally did away with
Pennsylvania's statutory signature verification
requirements. Approximately 70 percent of the
requests for absentee ballots were from Democrats
and 25 percent from Republicans. Thus, this
unconstitutional abrogation of state election law
greatly inured to former Vice President Biden's
benefit.

48. In addition, in 2019, Pennsylvania's
legislature enacted bipartisan election reforms, 2019
Pa. Legis. Serv. Act 2019-77, that set inter alia a
deadline of 8:00 p.m. on election day for a county
board of elections to receive a mail-in ballot. 25 Pa.
Stat. §§ L466), 8150.16(c). Acting under a
generally worded clause that “Elections shall be free
and equal,” PA. CONST. art. I, § 3, cl. 1, a 4-3 majority
of Pennsylvania's Supreme Court in Pa. Democratic
Party v. Boockvar, 238 A.3d 345 (Pa. 2020), extended
that’ deadline to three days after Election Day and
adopted a presumption that even non-postmarked
ballots were presumptively timely.
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49. Pennsylvania's lection law also requires
that poll-watchers be granted access to the opening,
counting, and recordingof absentee ballots: “Watchers.
shall be permitted to be present when the envelopes
containing official absentee ballots and mail-in ballots.
are opened and when such ballots are counted and
recorded.” 25 PA. STAT. § 3146.8(b). Local clection
officials in Philadelphia and Allegheny Counties
decided not to follow 25 Pa. STAT. § 3146.8(b) for the
opening, counting, and recording of absentee and
mail-in ballots.

50. Prior to the election, Secretary Boockvar
sent an email to local election officials urging them to
provide opportunities for various persons—including
political parties—to contact voters to “cure” defective
mail-in ballots. This process clearly violated several
provisions of the state election code.
+ Section 3146.8(a) requires: “The county boards of

election, upon receiptof official absentee ballots in
sealed official absentee ballot envelopes as
provided under this article and mail-in ballots as
in sealed official mail-in ballot envelopes as
provided under Article XIILD,1 shall safely keep
the ballots in scaled or locked containers until
they are to be canvassed by the county board of
elections.”

«Section 3146.8(&)(1)Gi) provides that mail-in
ballots shall be canvassed(ifthey are received by
eight o'clock p.m. on election day) in the manner
prescribed by this subsection.

+ Section 3146.8(&)(1L1) provides that the first look
at the ballots shall be “no earlier than seven
o'clock a.m. on election day.” And the hour for this
“pre-canvas” must be publicly announced at least
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48 hours in advance. Then the votes are counted
on election day.

51. By removing the ballots for examination
prior to seven o'clock a.m. on clection day, Secretary
Boockvar created a system whereby local officials
could review ballots without the proper
announcements, observation, and security. This
entire scheme, which was only followed in Democrat
‘majority counties, was blatantly illegal in that it
permitted the illegal removal of ballots from their
locked containers prematurely.

52. Statewide election officials and local
election officials in Philadelphia and Allegheny
Counties, awareof the historical Democrat advantage
in those counties, violated Pennsylvania's clection
code and adopted the differential standards favoring
voters in Philadelphia and Allegheny Counties with
the intent to favor former Vice President Biden. See
Verified Complaint (Doc. No. 1), Donald -J. Trump for
President, Inc. v. Boockvar, 4:20-cv-02078-MWB (M.D.
Pa. Nov. 18, 2020) at {4 3-6, 9, 11, 100-143.

53. Absentee and malin ballots in
Pennsylvania were thus evaluated under an illegal
standard regarding signature verification. It is now
impossible to determine which ballots were properly
cast and which ballots were not.

54. The changed process allowing the curing
of absentee and mailin ballots in Allegheny and
Philadelphia counties is a separate basis resulting in
an unknown number of ballots being treated in an
unconstitutional manner inconsistent with
Pennsylvania statute. Id.

55. In addition, a great number of ballots
were received after the statutory deadline and yet

FL-AG-21-0220-4-000624



18
were counted by virtue of the fact that Pennsylvania
did not segregate all ballots received after 8:00 pm on
November 3, 2020. Boockvar's claim that only about
10,000 ballots were received after this deadline has no
way of being proven since Pennsylvania broke its
promise to the Court to segregate ballots and co-
mingled perhaps tens, or even hundredsofthousands,
of illegal late ballots.

56. On December 4, 2020, fifteen membersof
the Pennsylvania House of Representatives led by
Rep. Francis X. Ryan issued a report to Congressman
Scott Perry (the “Ryan Report,” App. 139a-144a)
stating that “[tlhe general clection of 2020 in
Pennsylvania was fraught with inconsistencies,
documented irregularities and improprieties
associated with mail-in balloting, pre-canvassing, and
canvassing that the reliability of the mail-in votes in
the Commonwealth of Pennsylvania is impossible to
rely upon.”

57. The Ryan Report's findings are startling,
including:

+ Ballots with NO MAILED date. That total is
9.005.

+ Ballots Returned on or BEFORE the Mailed
Date. That total is 58.221.

+ Ballots Retumed one day after Mailed Date.
That total is 51.200.

1d. 143a.
58. These nonsensical numbers alone total

118,426 ballots and exceed Mr. Biden's margin of
81,660 votes over President Trump. But these
discrepancies pale in comparison to the discrepancies
in Pennsylvania's reported data concerning the
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number of mail-in ballots distributed to the
populace—now with no longer subject to legislated
mandated signature verification requirements.

59. The Ryan Report also states as follows:
[11n a data fie received on November 4, 2020. the
Commonwealth's PA Open Data sites reported over
3.1 million mail in ballots sent out, The CSV file
from the state on November 4 depicts 3.1 million
mail in ballots sent out but on November 2, the
information was provided that only 2.7 million
ballots had been sent out. This. discrepancy of
approximately 400,000 ballotsfrom November 2 to
November 4 has not been explained.

1d. at 143a-44a. (Emphasis added)
60. These stunning figures illustrate the

out-of-control nature of Pennsylvania's mail-in
balloting scheme. Democrats submitted mail-in
ballots at more than two times the rate of
Republicans. This number of constitutionally tainted
ballots far exceeds the approximately 81,660 votes
separating the candidates.

61. This blatant disregard of statutory law
renders all mail-in ballots constitutionally tainted
and cannot form the basis for appointing or certifying
Pennsylvania's presidential electors to the Electoral
College.

62. According to the US. Election
Assistance Commission's report to Congress Election
Administration and Voting Survey: 2016
Comprehensive Report, in 2016 Pennsylvania received
266,208 mail-in ballots; 2,534 of them were rejected
(95%). Id. at p. 24. However, in 2020, Pennsylvania
received more than 10 times the number of mail-in
ballots compared to 2016. As explained supra, this
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much larger volume of mail-in ballots was treated in
an unconstitutionally modified manner that included:
(1) doing away with the Pennsylvania's signature
verification requirements; (2) extending that deadline
to three days after Election Day and adopting a
presumption that even non-postmarked ballots were
presumptively timely; and (3) blocking poll watchers
in Philadelphia and Allegheny Counties in violation of
State law.

63. These non-legislative modifications to
Pennsylvania's election rules appear to have
generated an outcome-determinative number of
unlawful ballots that were cast in Pennsylvania.
Regardless of the number of such ballots, the non-
legislative changes to the election rules violated the
Electors Clause.
State of Georgia

64. Georgia has 16 electoral votes, with a
statewide vote tally currently estimated at 2,458,121
for President Trump and 2,472,098 for former Vice
President Biden, a margin of approximately 12,670
votes,

65. The number of votes affected by the
various constitutional violations exceeds the margin
of votes dividing the candidates.

66. Georgia's Secretary of State, Brad
Raffensperger, without legislative approval,
unilaterally abrogated Georgia's statute governing
the signature verification process for absentee ballots.

67. 0.C.GA. § 21-2:386(2)(2) prohibits the
opening of absentee ballots until after the polls open
on Election Day: In April 2020, however, the State
Election Board adopted Secretary of State Rule 183-1-
14-0.9-15, Processing Ballots Prior to Election Day.
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That rule purports to authorize county election
officials to begin processing absentee ballots up to
three weeks before Election Day.

68. Georgia law authorizes and requires a
single registrar or clerk—after reviewing the outer
envelope—to reject an absentee ballot if the voter
failed to sign the required oath or to provide the
required information, the signature appears invalid,
or the required information does not conform with the
information on file, or if the voter is otherwise found
ineligible to vote. 0.C.G.A. § 21-2-386(2)()(B)-(C).

69. Georgia law provides absentee voters the
chance to “cure a failure to sign the oath, an invalid
signature, or missing information” on a ballots outer
envelope by the deadline for verifying provisional
ballots (i.c., three days after the election). 0.C.G.A. §§
21-2:386)(1(C), 21-2-419()(2). To facilitate cures,
Georgia law requires the relevant election official to
notify the voter in writing: “The boardof registrars or
absentee ballot clerk shall promptly notify the elector
of such rejection, a copyof which notifieation shall be
retained in the files of the board of registrars or
absentee ballot clerk for at least two years.” 0.C.G.A.
§ 21-2-386(a)(1)(B).

70. On March 6, 2020, in Democratic Party
of Georgia v. Raffensperger, No. 1:19-cv-5028-WMR
(N.D. Ga), Georgia's Secretary of State entered a
Compromise Settlement Agreement and Release with
the Democratic PartyofGeorgia (the “Settlement”) to
materially change the statutory requirements for
reviewing signatures on absentee ballot envelopes to
confirm the voter's identity by making it far more
difficult to challenge defective signatures beyond the
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express mandatory procedures set forth at Ga. CODE§
21-2-386(a)(1)(B).

71. Among other things, before a ballot could
be rejected, the Settlement required a registrar who
found a defective signature to now seck a review by
two other registrars, and only if a majority of the
registrars agreed that the signature was defective
could the ballot be rejected but not before all three
registrars’ names were written on the ballot envelope
along with the reason for the rejection. These
cumbersome procedures are in direct conflict with
Georgia's statutory requirements, as is the
Settlements requirement that notice be provided by
telephone (i.e., not in writing)if a telephone number
is available. Finally, the Settlement purports to
require State election officials to consider issuing
guidance and training materials drafted by an expert
retained by the Democratic Party of Georgia.

72. Georgia's legislature has not ratified
these material changes to statutory law mandated by
the Compromise Settlement Agreement and Release,
including altered signature verification requirements
and early opening of ballots. The relevant legislation
that was violated by Compromise Settlement
Agreement and Release did not include a severability
clause.

73. This unconstitutional change in Georgia
law materially benefitted former Vice President
Biden. According to the Georgia Secretary of State's
office, former Vice President Biden had almost double
the number of absentee votes (65.32%) as President
Trump (34.68%). See Cicchetti Decl. at § 25, App. Ta-
8a.
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74. The offect of this unconstitutional
change in Georgia clection law, which made it more
likely that ballots without matching signatures would
be counted, had a material impact on the outcome of
the election.

75. Specifically, there were 1,305,659
absentee mail-in ballots submitted in Georgia in 2020.
‘There were 4,786 absentee ballots rejected in 2020.
‘This is a rejection rate of .37%. In contrast, in 2016,
the 2016 rejection rate was 6.42% with 13,677
absentee mail-in ballots being rejected outof 213,033
submitted, which more than seventeen times greater
than in 2020. See Cicchetti Decl. at § 24, App. 7a.

76. Ifthe rejection rate of mailed-in absentee
ballots remained the same in 2020 as it was in 2016,
there would be 83,517 less tabulated ballots in 2020.
The statewide splitofabsentee ballots was 34.68% for
Trump and 65.2% for Biden. Rejecting at the higher
2016 rate with the 2020 split between Trump and
Biden would decrease Trump votes by 28,965 and
Biden votes by 54,552, which would be a net gain for
Trump of 25,387 votes. This would be more than
needed to overcome the Biden advantage of 12,670
votes, and Trump would win by 12,917 votes. Id.
Regardless of the number of ballots affected, however,
the non-legislative changes to the election rules
violated the Electors Clause.
State of Michigan

77. Michigan has 16 electoral votes, with a
statewide vote tally currently estimated at 2,650,695
for President Trump and 2,796,702 for former Vice
President Biden, a margin of 146,007 votes. In Wayne
County, Mr. Biden's margin (322.925 votes)
significantly exceeds his statewide lead.
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78. The number of votes affected by the
various constitutional violations exceeds the margin
ofvotes dividing the candidates.

79. Michigan's Secretary of State, Jocelyn
Benson, without legislative approval, unilaterally
abrogated Michigan lection statutes related to
absentee ballot applications and signature
verification. Michigan's legislature has not ratified
these changes, and its election laws do not include a
severability clause

80. As amended in 2018, the Michigan
Constitution provides all registered voters the right to
request and vote by an absentee ballot without giving
a reason. MICH. CONST. art. 2, § 4.

81. On May 19, 2020, however, Secretary
Benson announced that her office would send
unsolicited absentee-voter ballot applications by mail
to all 7.7 million registered Michigan voters prior to
the primary and general elections. Although her office
repeatedly encouraged voters to vote absentee
because of the COVID-19 pandemic, it did not ensure
that Michigan's election systems and procedures were
adequate to ensure the accuracy and legality of the
historic flood of mail-in votes. In fact, it did the
opposite and did away with protections designed to
deter voter fraud.

82. Seerotary Benson's floodingofMichigan
with millions of absentee ballot applications prior to
the 2020generalelection violated M.C.L. § 168.759(3).
That statute limits the procedures for requesting an
absentee ballot to three specified ways:

An application for an absent voter ballot under this
section may be made in any of the following ways:
(a) By a written request signed by the voter.
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(b) On an absent voter ballot application form
provided for that purpose by the clerk of the city or
township.
(¢) Ona federal posteard application.

M.C.L. § 168.759(3) (emphasis added).
83. The Michigan Legislature thus declined

to include the Secretary of State as a means for
distributing absentee ballot applications. Id. §
168.759(3)(h). Under the statute's plain language, the
Legislature explicitly gave only local clerks the power
to distribute absentee voter ballot applications. Id.

84. Because the Legislature declined to
explicitly include the Secretary of State as a vehicle
for distributing absentee ballots applications,
Secretary Benson lacked authority to distribute even
a single absentee voter ballot application—much less
the millions of absentee ballot applications Secretary
Benson chose to flood across Michigan.

85. Secretary Benson also violated Michigan
law when she launched a program in June 2020
allowing absentee ballots to be requested online,
without signature verification as expressly required
under Michigan law. The Michigan Legislature did
not approve or authorize Secretary Benson's
unilateral actions.

86. MCL§ 168.7594) states in relevant part:
“An applicant for an absent voter ballot shall sign the
application. Subject to section 761(2), a clerk or
assistant clerk shall not deliver an absent voter ballot
to an applicant who does not sign the application.”

87. Further, MCL § 168.761(2) states in
relevant part: “The qualified voter file must be used to
determine the genuineness of a signature on an
application for an absent voter ballot”, and if “the
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signatures do not agree sufficiently or [if] the
signature is missing” the ballot must be rejected.

88. In 2016 only 587,618 Michigan voters
requested absentee ballots. In stark contrast, in 2020,
3.2 million votes were cast by absentee ballot, about
57% of total votes cast ~ and more than five times the
number of ballots even requested in 2016.

89. Secretary Benson's unconstitutional
modifications of Michigan's election rules resulted in
the distribution of millions of absentee ballot
applications without verifying voter signatures as
required by MCL §§ 168.759(4) and 168.761(2). This
means that millions of absentee ballots were
disseminated in violation of Michigan's statutory
signature-verification requirements. Democrats in
Michigan voted by mail at a ratio of approximately
wo to one compared to Republican voters. Thus,
former Vice President Biden materially benefited
from these unconstitutional changes to Michigan's
election law.

90. Michigan also requires that poll
watchers and inspectors have access to vote counting
and canvassing. M.C.L. §§ 168.674-.675.

91. Local election officials in Wayne County
made a conscious and express policy decision not to
follow MCL. §§ 168674-675 for the opening,
counting, and recording of absentee ballots.

92. Michigan also has strict signature
verification requirements for absentee ballots,
including that the Elections Department place a
written statement or stamp on each ballot envelope
where the voter signature is placed, indicating that
the voter signature was in fact checked and verified
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with the signature on file with the State. See MCL§
168.765a(6).

93. However, Wayne County made the policy
decision to ignore Michigan's statutory signature-
verification requirements for absentee ballots. Former
Vice President Biden received approximately 587,074,
or 68%, of the votes cast there compared to President
Trump's receiving approximate 264,149, or 30.59%, of
the total vote. Thus, Mr. Biden materially benefited
from these unconstitutional changes to Michigan's
election law.

94. Numerous poll challengers and an
Election Department employee whistleblower have
testified that the signature verification requirement
was ignored in Wayne County in a case currently
pending in the Michigan Supreme Court.t For
example, Jesse Jacob, a decades-long City of Detroit
employee assigned to work in the Elections Department for
the 2020 election testified that

Absentee ballots that were received inthe mail would
have the voter's signature on the envelope. While |
was at the TCF Center, | was instructed not to look at
anyof the signatures on the absentee ballots. and |
was instructed not to compare the signature on the
absentee ballot with the signature on file.

t Johnson v. Benson, Petition for Extraordinary Writs &
Declaratory Relief filed Nov. 26, 2020 (Mich. Sup. CL) at $4 71,
135-39, App. Zoa-51a.

© Id., Affidavit of Jessy Jacob, Appendis 14 at 915, attached at
App. Bia.
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95. The TCF was the only facility within
Wayne County authorized to count ballots for the City
ofDetroit.

96. These non-legislative modifications to
Michigan's election statutes resulted in a number of
constitutionally tainted votes that far exceeds the
margin of voters separating the candidates in
Michigan.

97. Additional public information confirms
the material adverse impact on the integrity of the
vote in Wayne County caused by these
unconstitutional changes to Michigan's election law.
For example, the Wayne County Statement of Votes
Report lists 174,384 absentee ballots out of 566,694
absentee ballots tabulated (about 30.8%) as counted
without a registration number for precincts in the
City of Detroit. See Cicchetti Decl. at § 27, App. 8a.
The number of votes not tied to a registered voter by

itselfexceeds Vice President Biden's margin of margin
of 146,007 votes by more than 28,377 votes.

98. The extra ballots cast most likely
resulted from the phenomenon of Wayne County
election workers running the same ballots through a
tabulator multiple times, with Republican poll
watchers obstructed or denied access, and election
officials ignoring poll watchers’ challenges, as
documented by numerous declarations. App. 25a-51a.

99. In addition, a member of the Wayne
County Board of Canvassers (‘Canvassers Board),
William Hartman, determined that 71% of Detroit's
Absent Voter Counting Boards (‘AVCBS') were
unbalanced—i.c., the number of people who checked
in did not match the number of ballots cast—without
explanation. Id. at § 29.
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100. On November 17, 2020, the Canvassers

Board deadlocked 2-2 over whether to certify the
results of the presidential election based on numerous
reports of fraud and unanswered material
discrepancies in the county-wide election results. A
few hours later, the Republican Board members
reversed their decision and voted to certify the results
after severe harassment, including threatsof violence.

101. The following day, the two Republican
members of the Board rescinded their votes to certify
the vote and signed affidavits alleging they were
bullied and misled into approving election results and
do mot believe the votes should be certified until
serious irregularities inDetroit votes are resolved. See
Cicchetti Decl. at § 29, App. 8a.

102. Regardless of the number of votes that
were affected by the unconstitutional modification of
Michigan's election rules, the non-legislative changes
to the election rules violated the Electors Clause.
State of Wisconsin

103. Wisconsin has 10 electoral votes, with a
statewide vote tally currently estimated at 1,610,151
for President Trump and 1,630,716 for former Vice
President Biden (i.c., a margin of 20,565 votes). In two
counties, Milwaukee and Danc, Mr. Biden's margin
(364,298 votes) significantly exceeds his statewide
lead.

104. In the 2016 general election some
146,932 mail-in ballots were returned in Wisconsin
out of more than 3 million votes casts In stark
contrast, 1,275,019 mailin ballots, nearly a 900

© Source: US. Elections Project, available at:
hitpiliwew.clectproject orglearly_2016.
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percent increase over 2016, were returned in the
November 3, 2020 election.

105. Wisconsin statutes guard against fraud
in absentee ballots: “[V]oting by absentee ballot is a
privilege exercised wholly outside the traditional
safeguards of the polling place. The legislature finds
that the privilegeofvoting by absentee ballot must be
carefully regulated to prevent the potential for fraud
or abuse[J"Wisc. STAT.§ 6.84(1).

106. In direct contraventionofWisconsin law,
leading up to the 2020 general election, the Wisconsin
Elections Commission (‘WEC") and other local
officials unconstitutionally modified Wisconsin
election laws—cach time taking steps that weakened,
or did away with, established seeurity procedures put
in place by the Wisconsin legislature to ensure
absentee ballot integrity.

107. For example, the WEC undertook a
campaign to position hundredsofdrop boxes to collect.
absentee ballots—including the use of unmanned drop
boxes.*

108. The mayors of Wisconsin's five largest
cities—Green Bay, Kenosha, Madison, Milwaukee,
and Racine, which all have Democrat majoritics—
joined in this effort, and together, developed a plan
use purportedly “secure drop-boxes to facilitate return

Source: US. Blections Project, available at:
hitpsiloctproject github o/Early-Vote-2020GIWL html.
© Wisconsin Elections Commission Memoranda, To: All
Wisconsin Election’ Officials, Aug. 19, 2020. available at:
hitpsiiloctionswi govsiteselections. wi gov/iles/2020-
08/Drop20Box’20Finalpdf. at p. 3 of 4.
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of absentee ballots.” Wisconsin Safe Voting Plan 2020,
at 4 (June 15, 2020).*

109. It is alleged in an action recently filed in
the United States District Court for the Eastern
District of Wisconsin that over five hundred
unmanned, illegal, absentee ballot drop boxes were
used in the Presidential election in Wisconsin.0

110. However, the use of amy drop box,
manned or unmanned, is directly prohibited by
Wisconsin statute. The Wisconsin legislature
specifically described in the Election Code “Alternate
absentee ballot sites]” and detailed the procedure by
which the governing body of a municipality may
designate a site or sites for the delivery of absentee
ballots “other than the officeof the municipal clerk or
boardofelection commissioners as the location from
which electors of the municipality may request and
vote absentee ballots and to which voted absentee
ballots shall be returned by electors for any election.”
Wis. Stat. 6.855(1).

111. Any alternate absentee ballot site “shall
be staffed by the municipal clerk or the executive
director of the board of election commissioners, or
employees of the clerk or the board of clection
commissioners.” Wis. Stat. 6.855(3). Likewise, Wis.

> Wisconsin Safe Voting Plan 2020 Submitted to the Center
for Tech & Civie Life June 15, 2020, by the Mayorsof Madison,
Milwaukee, Racine, Kenosha and Green Bay available a
hutpsdiww techandeivicfe. orga:
content/uplonds/2020007/Approved-WisconsinSafe-Voting-Plan-
2020 pf

See Complaint (Doc. No. 1), Donald J. Trump, Candidate for
President of the United States of America v. The Wisconsin
Election Commision, Case 220-cv-01785-BHL (1.0. Wisc. Dec.
2.2020) (Wisconsin Trump Campaign Complaint’) at $9 185-89.
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Stat. 7.15(2m) provides, “[i]n a municipality in which
the governing body has clected to an establish an
alternate absentee ballot sit under s. 6.855, the
municipal clerk shall operate such site as though it
were his or her office for absentee ballot purposes and
shall ensure that such site is adequately staffed.”

112. Thus, the unmanned absentee ballot
drop-off sites are prohibited by the Wisconsin
Legislature as they do not comply with Wisconsin law
expressly defining “[allternate absentee ballot sites].
Wis. Stat. 6.855(1), (3).

113. In addition, the use of drop boxes for the
collection of absentee ballots, positioned
predominantly in Wisconsin's largest cities, is directly
contrary to Wisconsin law providing that absentee
ballots may only be “mailed by the elector, or delivered
in person to the municipal clerk issuing the ballot or
ballots.” Wis. Stat. § 6.87(4)(b)1 emphasis added).

114. The fact that other methods of delivering
absentee ballots, such as through unmanned drop
boxes, are not permitted is underscored by Wis. Stat.
§ 6.87(6) which mandates that, “[a]ny ballot not
mailed or delivered as provided in this subsection may
not be counted” Likewise, Wis. Stat. § 6.84(2)
underscores this point, providing that Wis. Stat. §
6.87(6) “shall be construed as mandatory.” The
provision continues—*Ballots cast in contravention of
the procedures specified in those provisions may not
be counted. Ballots counted in contravention of the
procedures specified in. those provisions may not be
included in the certified result of any election.” Wis.
Stat. § 6.84(2) (emphasis added).

115. These were not the only Wisconsin
election laws that the WEC violated in the 2020
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general election. The WEC and local election officials
also took it upon themselves to encourage voters to
unlawfully declare themselves “indefinitely
confined"—which under Wisconsin law allows the
voter to avoid security measures like signature
verification and photo ID requirements

116. Specifically, registering to vote by
absentee ballot requires photo identification, except
for those who register as “indefinitely confined” or
“hospitalized.” WIC. STAT. § 6.862). (3)(a).
Registering for indefinite confinement requires
certifying confinement “because of age, physical
illness or infirmity or [because the voter] is disabled
for an indefinite period.” Id. § 6.86(2)(x). Should
indefinite confinement cease, the voter must notify
the county clerk, id., who must remove the voter from
indefinite-confinement status. Id. § 6.86(2)(b).

117. Wisconsin election procedures for voting
absentee based on indefinite confinement enable the
voter to avoid the photo ID requirement and signature
requirement. Id. § 6.86(1)(ag)/(3)(a)(2).

118. On March 25, 2020, in clear violation of
Wisconsin law, Dane County Clerk Scott McDonnell
and Milwaukee County Clerk George Christensen
both issued guidance indicating that all voters should
mark themselves as “indefinitely confined” because of
the COVID-19 pandemic.

119. Believing this to be an attempt to
circumvent Wisconsin's strict voter ID laws, the
Republican Party of Wisconsin petitioned the
Wisconsin Supreme Court to intervene. On March 31,
2020, the Wisconsin Supreme Court unanimously
confirmed that the clerks’ “advice was legally
incorrect” and potentially dangerous because “voters
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may be misled to exercise their right to vote in ways
that are inconsistent with WISC. STAT. § 6.86(2)."

120. On May 13, 2020, the Administrator of
WEC issued a directive to the Wisconsin clerks
prohibiting removal of voters from the registry for
indefinite-confinement statusif the voter is no longer
“indefinitely confined.”

121. The WEC's directive violated Wisconsin
law. Specifically, Wisc. STAT. § 6.86(2)(a) specifically
provides that “any [indefinitely confined] elector [sho]
is no longer indefinitely confined ... shall so notify the
municipal clerk.” Wisc. STAT. § 6.86(2)(b) further
provides that the municipal clerk “shall remove the
name of any other elector from the list upon request
of the elector or upon receipt of reliable information
that an elector no longer qualifies for the service.”

122. According to statistics kept by the WEC,
nearly 216,000 voters said they were indefinitely
confined in the 2020 election, nearly a fourfold
increase from nearly 57,000 voters in 2016. In Dane
and Milwaukee counties, more than 68,000 voters
said they were indefinitely confined in 2020, a fourfold
increase from the roughly 17,000 indefinitely confined
voters in those counties in 2016.

128. Under Wisconsin law, voting by absentee
ballot also requires voters to complete a certification,
including their address, and have the envelope
witnessed by an adult who also must sign and indicate
their address on the envelope. See Wisc. STAT. § 6.87.
The sole remedy to cure an “improperly completed
certificate or [ballot] with no certificate” is for “the
clerk [to] return the ballot to the elector(]” Id. §
6.87(9). “If a certificate is missing the address of a
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witness, the ballot may not be counted.” Id. § 6.87(6d)
(emphasis added).

124. However, in a training video issued April
1, 2020, the Administrator of the City of Milwaukee
Elections Commission unilaterally declared that a
“witness address may be written in red and that is
because we were able to locate the witnesses’ address
for the voter” to add an address missing from the
certifications on absentee ballots. The Administrator's
instruction violated WISC. STAT. § 6.87(6d). The WEC
issued similar guidance on October 19, 2020, in
violation of this statute as well.

125. In the Wisconsin Trump Campaign
Complaint, it is alleged, supported by the sworn
affidavits of poll watchers, that canvas workers
carried out this unlawful policy, and acting pursuant
to this guidance, in Milwaukee used red-ink pens to
alter the certificates on the absentee envelope and
then cast and count the absentee ballot. These acts
violated WISC. STAT. § 6.87(6d) (If a certificate is
missing the address of a witness, the ballot may not
be counted’). See also WISC. STAT. § 6.87(9) (‘If a
municipal clerk receives an absentee ballot with an
improperly completed certificate or with no certificate,
the clerk may return the ballot to the elector . . .
whenever time permits the electortocorrect the defect
and return the ballot within the period authorized”).

126. Wisconsin's legislature has not ratified
these changes, and its election laws do not include a
severability clause.

127. In addition, Ethan J. Pease, a box truck
delivery driver subcontracted to the U.S. Postal
Service (‘USPS’) to deliver truckloads of mail-in
ballots to the sorting center in Madison, WI, testified
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that USPS employees were backdating ballots
received after November 3, 2020. Decl. of Ethan J.
Pease at §§ 3-13. Further, Pease testified how a
senior USPS employee told him on November 4, 2020
that “fan order came down from the
Wisconsin/Illinois Chapter of the Postal Service that
100,000 ballots were missing” and how the USPS
dispatched employees to “find[] ... the ballots." Id. 4§
810. One hundred thousand ballots supposedly
“found” after election day would far exceed former
Vice President Biden margin of 20,565 votes over
President Trump.

COUNT I: ELECTORS CLAUSE
128. Plaintiff State repeats and re-alleges the

allegations above, as if fully set forth herein.
129. The Electors Clauseof Article IT, Section

1, Clause 2, of the Constitution makes clear that only
the legislatures of the States are permitted to
determine the rules for appointing presidential
clectors. The pertinent rules here are the state
election statutes, specifically those relevant to the
presidential election.

130. Non-legislative actors lack authority to
amend or nullify election statutes. Bush II, 531 U.S.
at 104 (quoted supra).

131. Under Heckler v. Chaney, 470 U.S. 821,
833 n.d (1985), conscious and express executive
policies—even if unwritten—to nullify statutes or to
abdicate statutory responsibilities are reviewable to
the same extent as if the policies had been written or
adopted. Thus, conscious and express actions by State
or local election officials to nullify or ignore
requirements ofelection statutes violate the Electors
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Clause to the same extent as formal modifications by
judicial officers or State executive officers.

132. The actions set out in Paragraphs 41-128
constitute non-legislative changes to State election
law by executive-branch State election officials, or by
judicial officials, in Defendant States Pennsylvania,
Georgia, Michigan, and Wisconsin, in violation of the
Electors Clause.

133. Electors appointed to Electoral College
in violation of the Electors Clause cannot cast
constitutionally valid votes for the office of President.

COUNTIL: EQUALPROTECTION
134. Plaintiff State repeats and re-alleges the

allegations above, as if fully set forth herein.

135. The Equal Protection Clause prohibits
the use of differential standards in the treatment and
tabulation of ballots within a State. Bush II, 531 U.S.
at 107.

136. The one-person, one-vote principle
requires counting valid votes and not counting invalid
votes. Reynolds, 377 U.S. at 554-55; Bush II, 531 U.S.
at 103 (‘the votes eligible for inclusion in the
certification are the votes meeting the properly
established legal requirements”).

187. The actions set out in Paragraphs 66-73
(Georgia), 80-93 (Michigan), 44-55 (Pennsylvania),
and 106-24 (Wisconsin) created differential voting
standards in Defendant States Pennsylvania,
Georgia, Michigan, and Wisconsin in violation of the
Equal Protection Clause.

138. ‘The actions set out in Paragraphs 66-73
(Georgia), 80-93 (Michigan), 44-55 (Pennsylvania),
and 106-24 (Wisconsin) violated the one-person, one-
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vote principle in Defendant States Pennsylvania
Georgia, Michigan, and Wisconsin.

139. By the shared enterprise of the entire
nation electing the President and Vice President,
equal protection violations in one State can and do
adversely affect and diminish the weight of votes cast
in States that lawfully abide by the election structure
set forth in the Constitution. Plaintiff State is
therefore harmed by this unconstitutional conduct in
violation of the Equal Protection or Due Process
Clauses.
COUNTIII:DUEPROCESS

140. PlaintiffState repeats and re-alleges the
allegations above, as if fully set forth herein.

141. When election practices reach “the point
of patent and fundamental unfairness,” the integrity
of the election itself violates substantive due process.
Griffin v. Burns, 570 F.2d 1065, 1077 (1st Cir. 1978);
Duncan v. Poythress, 657 F.2d 691, 702 (5th Cir.
1981); Florida State Conference of NAACP. v.
Browning, 522 F.3d 1153, 1183-84 (11th Cir. 2008);
Roe v. StateofAla. By & Through Evans, 43 F.3d 574,
580-82 (11th Cir. 1995); Roe v. StateofAla., 68 F.3d
404, 407 (11th Cir. 1995); Marks v. Stinson, 19 F. 3d
873, 878 (3rd Cir. 1994).

142. Under this Court's precedents on proced-
ural due process, not only intentional failure to follow
election law as enacted by a State's legislature but
also random and unauthorized acts by state clection
officials and their designees in local government can
violate the Due Process Clause. Parratt v. Taylor, 451
U.S. 527, 537-41 (1981), overruled in part on other
grounds by Daniels v. Williams, 474 U.S. 327, 330-31
(1986); Hudson v. Palmer, 468 U.S. 517, 532 (1984).

FL-AG-21:0220-4-000845



39

The difference between intentional acts and random
and unauthorized acts is the degreeofpre-deprivation
review.

143. Defendant States acted
unconstitutionally to lower their election standards—
including to allow invalid ballots to be counted and
valid ballots to not be counted—with the express
intent to favor their candidate for President and to
alter the outcome of the 2020 election. In many
instances these actions occurred in areas having a
history of election fraud.

144. The actions set out in Paragraphs 66-73
(Georgia), 80-93 (Michigan), 44-55 (Pennsylvania),
and 106-24 (Wisconsin) constitute intentional
violations of State lection law by State election
officials and their designees in Defendant States
Pennsylvania, Georgia, Michigan, and Wisconsin, in
violation of the Due Process Clause.

PRAYER FOR RELIEF
WHEREFORE, Plaintiff States respectfully

request that this Court issue the following reliof:
A. Declare that Defendant States

Pennsylvania, Georgia, Michigan, and Wisconsin
administered the 2020 presidential election in
violation of the Electors Clause and the Fourteenth
Amendment of the U.S. Constitution.

B. Declare that any electoral college votes
cast by such presidential electors appointed in
Defendant States Pennsylvania, Georgia, Michigan,
and Wisconsin are in violationofthe Electors Clause
and the Fourteenth Amendment of the U.S.
Constitution and cannot be counted.
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C.  Enjoin Defendant

States’ use of the 2020
election results for the Office of President

to appointpresidential
electors to the Electoral College.

D.  Enjoin Defendant
States’ use of the 2020

election results for the Office of President
to appointpresidential

electors to the Electoral College and
authorize,

pursuant to the Court's remedial authority,the Defendant
States to conduct a special election to

appoint presidential
clectors.E. If any of Defendant

States have alreadyappointed
presidential

electors to the ElectoralCollege using the 2020 election results, direct suchStates’ legislatures,
pursuant to 3 U.S.C. § 2 and U.S.

Cost. art. II, § 1, cl. 2, to appoint a new set of
presidential

electors in a manner that does not violatethe Electors Clause and the Fourteenth
Amendment,or to appoint no presidential

electors at all.
F.  Enjoin the Defendant

States fromcertifying
presidential

electors or otherwise
meetingfor purposes of the electoral college pursuant to 3

US.C. § 5,3 USC. § 7, or applicable
law pendingfurther order of this Court.

G. Award costs toPlaintiffState.H. Grant such other relief as the Courtdeems just and proper.
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Fn the Supreme Court of the Enited States

STATE OF TEXAS,
Plaintiff,

v
COMMONWEALTH OF PENNSYLVANIA, STATE OF
STATE OF GEORGIA, STATE OF MICHIGAN, AND

STATE OF WISCONSIN,
Defendants.

BRIEF IN SUPPORT OF
N FOR LEAVE TO FI

Pursuant to S.Ct. Rule 17.3 and U.S. CONST. art.
HI, § 2 the State of Texas (‘Plaintiff State”)
respectfully submits this brief in supportofits Motion
for Leave to File a Bill of Complaint against the
Commonwealth of Pennsylvania and the States of
Georgia, Michigan, and Wisconsin (collectively,
“Defendant States”).

STATEMENT OF THE CASE
Lawful elections are at the heart of our freedoms.

“No right is more precious in a free country than that
of having a voice in the election of those who make the
laws under which, as good citizens, we must live.
Other rights, even the most basic, are illusoryif the
rightto vote is undermined.” Wesberry v. Sanders, 376
US. 1,10 (1964). Trust in the integrityof that process
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is the glue that binds our citizenry and the States in
this Union.

Elections face the competing goals of maximizing
and counting lawful votes but minimizing and
excluding unlawful ones. Reynolds v. Sims, 377 U.S.
533, 554-55 (1964); Bush v. Gore, 531 U.S. 98, 103
(2000) (‘the votes cligible for inclusion in the
certification are the votes meeting the properly
established legal requirements") (“Bush IT); compare
52 USC. §205010)(D(2) (2018) with id.
§20501(b)(3)-(4). Moreover, “the right of suffrage can
be denied by a debasement or dilution of the weight of
a citizen's vote just as effectively as by wholly
prohibiting the free exercise of the franchise.”
Reynolds, 377 U.S. at 555. Reviewing election results
requires not only counting lawful votes but also
eliminating unlawful ones.

It is an understatement to say that 2020 was not
a good year. In addition to a divided and partisan
national mood, the country faced the COVID-19
pandemic. Certain officials in Defendant States
presented the pandemic as the justification for
ignoring state laws regarding absentee and mail-in
voting. Defendant States flooded their citizenry with
tens of millions of ballot applications and ballots
ignoring statutory controls as to how they were
received, evaluated, and counted. Whether well
intentioned or not, these unconstitutional and
unlawful changes had the same uniform effect—they
made the 2020 election less secure in Defendant
States. Those changes were made in violation of
relevant state laws and were made by non-legislative
entities, without any consent by the state legislatures.
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These unlawful acts thus directly violated the
Constitution. U.S. CONST. art. 1, § 4; id. art. IL, § 1, cl.
2.

This case presents a question of law: Did
Defendant. States violate the Electors Clause by
taking non-legislative actions to change the clection
rules that would govern the appointment of
presidential electors? Each of these States flagrantly
violated the statutes enacted by relevant State
legislatures, thereby violating the Electors Clause of
Article IT, Section 1, Clause 2ofthe Constitution. By
these unlawful acts, Defendant States have not only
tainted the integrity of their own citizens’ votes, but
their actions have also debased the votesofcitizens in
the States that remained loyal to the Constitution.

Elections for federal office must comport with
federal constitutional standards, see Bush I, 531 U.S.
at 103-105, and executive branch government officials
cannot subvert these constitutional requirements, no
‘matter their stated intent. For presidential elections,
cach State must appoint its electors to the electoral
college in a manner that complies with the
Constitution, specifically the Electors Clause
requirement that only state legislatures may set the
rules governing the appointment of electors and the
elections upon which such appointment is based."

1 Subject o override by Congress, state legislatures have the
exclusive power to regulate the time, place, and manner for
electing Members ofCongress, sce US. CONST. art. 1, § 4, which
is distinct. from legislatures’ exclusive and plenary authority on
the appointment of presidential electors. When non-legislative
actors purport to set state election law for presidential elections,
they violate both the Elections Clause and the lectors Clause.
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Constitutional Background
The right to vote is protected by the by the Equal

Protection Clause and the Due Process Clause. U.S.
Const. amend. XIV, § 1, cl. 3-4. Because “the right to
Vote is personal,” Reynolds, 377 U.S. at 561-62 (alter-
ations omitted). “fe]very voter in a federal ... election,
whether he votes for a candidate with little chance of
winning or for one with little chance of losing, has a
right under the Constitution to have his vote fairly
counted.” Anderson v. United States, 417 U.S. 211, 227
(1974); Baker v. Carr, 369 U.S. 186, 208 (1962).
Invalid or fraudulent votes debasc or dilute the weight
of each validly cast vote. Bush II, 531 U.S. at 105. The
unequal treatment of votes within a state, and
unequal standards for processing votes raise equal
protection concerns. Id. Though Bush II did not
involve an action between States, the concern that
illegal votes can cancel out lawful votes docs not stop
at a State's boundary in the contextof a Presidential
election.

The Blectors Clause requires that each State
“shall appoint” its presidential electors “in_such
Manner as the Legislature thereof may direct.” U.S.
Coxst. art. IL, § 1, cl. 2 (emphasis added); of. id. art. I,
§4,cl. 1 (similar for time, place, and mannerof federal
legislative elections). “[Tjhe state legislature's power
to select the manner for appointing electors is
plenary.” Bush II, 531 U.S. at 104 (emphasis added),
and sufficiently federal for this Courts review. Bush
v. Palm Beach Cty. Canvassing Bd., 531 U.S. 70, 76
(2000) (“Bush I'). This textual feature of our
Constitution was adopted to ensure the integrity of
the presidential selection process: “Nothing was more
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to be desired than that every practicable obstacle
should be opposed to cabal, intrigue, and corruption.”
FEDERALIST NO. 68 (Alexander Hamilton). When a
State conducts a popular election to appoint electors,
the State must comply with all constitutional
requirements. Bush II, 531 U.S. at 104. When a State
fails to conduct a valid election—for any reason—"the
electors may be appointed on a subsequent day in such
a manner as the legislature of such State may direct.”
3 U.S.C. § 2 (emphasis added).
Non-Legislative Changes Made in Violation of
the Electors Clause

As set forth in the Complaint, exccutive and
judicial officials made significant. changes to the
legislatively defined election rules in Defendant
States. See Compl. at 4 66-73 (Georgia), 80-93
(Michigan), 44-55 (Pennsylvania), 106-24 (Wisconsin).
Taken together, these non-legislative changes did
away with statutory ballot-sccurity measures for
absentee and mail-in ballots such as signature
verification, witness requirements, and statutorily
authorized secure ballotdrop-off locations.

Citing the COVID-19 pandemic, Defendant States
gutted the safeguards for absentee ballots through
non-legislative actions, despite knowledge that
absentee ballots are “the largest source of potential
voter fraud” BUILDING CONFIDENCE IN U.S.
ELECTIONS: REPORT OF THE COMMISSION ON FEDERAL
ELECTION REFORM, at 46 (Sept. 2005) (hereinafter,
“CARTER-BAKER"), which is magnified when absentee
ballotingis shornofballot-integrity measures such as
signature verification, witness requirements, or
outer-envelope protections, or when absentee ballots
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are processed and tabulated without bipartisan
observation by poll watchers.

Without Defendant States’ combined 62 electoral
votes, President Trump presumably has 232 electoral
votes, and former Vice President Biden presumably
has 244. Thus, Defendant States’ presidential electors
will determine the outcome of the election.
Alternatively, if Defendant States are unable to
certify 37 or more presidential electors, neither
candidate will have a majority in the electoral college,
in which case the election would devolve to the House
of Representatives under the Twelfth Amendment.

Defendant States experienced serious voting
irregularities. See Compl. at 49 75-76 (Georgia), 97-
101 (Michigan), 55-60 (Pennsylvania), 122-28
(Wisconsin). At the time of this filing, Plaintiff State
continues to investigate allegations of not only
unlawful votes being counted but also fraud. Plaintiff
State reserves the right to seck leave to amend the
complaint as those investigations resolve. See S.Ct.
Rule 17.2; FED. R. Cv. P. 15()(1)(A)-(B), ()(2). But
even the appearance of fraud in a close election is
poisonous to democratic principles: “Voters who fear
their legitimate votes will be outweighed by
fraudulent ones will feel disenfranchised.” Purcell v.
Gonzalez, 549 US. 1, 4 (2006); Crawford v. Marion
County Election Bd., 553 U.S. 181, 189 (2008) (States
have an interest in preventing voter fraud and
ensuring voter confidence).

STANDARD OF REVIEW
This Court considers two primary factors when it

decides whether to grant a State leave to file a bill of
complaint against another State: (1) “the natureof the
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interest of the complaining State,” and (2) the
availabilityof an alternative forum in which the issue
tendered can be resolved.” Mississippi v. Louisiana,
506 U.S. 73, 77 (1992) (internal quotations omitted)
Because original proceedings in this Court follow the
Federal RulesofCivil Procedure, S.Ct. Rule 17.2, the
facts for purposes of a motion for leave to file are the
well-pleaded facts alleged in the complaint.
Hernandez v. Mesa, 137 S.Ct. 2003, 2005 (2017).

ARGUMENT
1. THIS COURT HAS JURISDICTION OVER

PLAINTIFF STATE'S CLAIMS.
Inorder to grant leave to file, this Court first must

assureitself of ts jurisdiction, Steel Co. v. Citizens for
a Better Env, 523 US. 83, 95 (1998); cf. Foman v.
Davis, 371 U.S. 178, 182 (1962) (courts deny leave to
file amended pleadings that would be futile). That
standard is met here. Plaintiff States fundamental
rights and interests arc at stake. This Court is the
only venue that can protect Plaintiff State's clectoral
college votes from being cancelled by the unlawful and
constitutionally tainted votes cast by electors
appointed and certified by Defendant States.

A. The claims fall within this Court's
constitutional and statutory subject-
matter jurisdiction.

The federal judicial power extends to
“Controversies between two or more States.” U.S.
CONST. art. III, § 2, and Congress has placed the
jurisdiction for such suits exclusively with the
Supreme Court: “The Supreme Court shall have
original and exclusive jurisdiction of all controversies
between two or more States.” 28 US.C. § 12512)
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(emphasis added). This Court not only is a permissible
court for hearing this action; it is the only court that
can hear this action quickly enough to render relief
sufficient to avoid constitutionally tainted votes in the
electoral college and to place the appointment of
Defendant States’ electors before their legislatures
pursuant to 3 U.S.C. § 2 in time fora vote in the House
of Representatives on January 6, 2021. See 3 U.S.C. §
15. With that relief in place, the House ean resolve the
election on January 6, 2021, in time for the president
to be selected by the constitutionally set date of
January 20. U.S. CONST. amend. XX, § 1.

B. The claims arise under the Constitution.
When States violate their own election laws, they

may argue that these violations are insufficiently
federal to allow review in this Court. Cf. Foster v.
Chatman, 136 S.Ct. 1737, 1745-46 (2016) (this Court
lacks jurisdiction to review state-court decisions that
“rest[] on an adequate and independent state law
ground"). That attempted evasion would fail for two
reasons.

First, in the election context, a state-court remedy
orastate executive's administrative action purporting
to alter state election statutes implicates the Electors
Clause. See Bush II, 531 U.S. at 105. Even a plausible
federal-law defense to state action arises under
federal law within the meaning of Article IIL. Mesa v.
California, 489 U.S. 121, 136 (1989) (holding that “it
is the raising of a federal question in the officer's
removal petition that. constitutes the federal law
under which the action against the federal officer
arises for Art. TIT purposes”). Constitutional arising-
under jurisdiction exceeds statutory federal-question
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jurisdiction of federal district courts,* and—indeed—
we did not even have federal-question jurisdiction
until 1875. Merrell Dow Pharm., 478 U.S. at 807.
Plaintiff States’ Electoral Clause claims arise under
the Constitution and 0 are federal, evenifthe only
claim is that Defendant States violated their own
state election statutes. Moreover, as is explained
below, Defendant States’ actions injure the interests
of Plaintiff State in the appointmentof electors to the
electoral college in a manner that is inconsistent with
the Constitution.

Given this federal-law basis against these state
actions, the state actions are not “independent” of the
federal constitutional requirements that provide this
Court jurisdiction. Fox Film Corp. v. Muller, 296 U.S.
207, 210-11 (1935); of. City of Chicago v. Intl Coll. of
Surgeons, 522 U.S. 156, 164 (1997) (noting that “even
though state law creates a party's causes of action, its
case might still ‘arise under’ the laws of the United
States if a well-pleaded complaint established that its
ight to relief under state law requires resolution of a
substantial question of federal law” and collecting
cases) (internal quotations and alterations omitted).
Plaintiff State's claims therefore fall within this

Court's jurisdiction.

Second, state election law is not purely a matter
of state law because it applies “not only to elections to
state offices, but also to the election of Presidential

* The statutefor federal officer removalat issue in Mesa omits
the wel-pleaded_ complaint. rule, id. which is a statutory
restriction on federal question jurisdiction under 25 US.C. §
1331. See Morrell Dow Phar. Ie.v.Thompson, 478 U.S. $01,
508 (1980).
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electors,”meaningthat state law operates, in part, “by
virtue of a direct grant of authority made under Art.
IL § 1, cl. 2, of the United States Constitution.” Bush
1, 531 U.S. at 76. Logically, “any state authority to
regulate election to [federal] offices could not precede
their very creation by the Constitution,” meaning that
any “such power had to be delegated to, rather than
reserved by, the States.” Cook v. Gralike, 531 U.S.
510, 522 (2001) (internal quotations omitted). “It is no
original prerogative of State power to appoint a
representative, a senator, or President for the Union.”
J. Story, 1 COMMENTARIES ON THE CONSTITUTION OF
THE UNITED STATES § 627 (3d ed. 1858). For these
reasons, any “significant departure from the
legislative scheme for appointingPresidentialelectors
presents a federal constitutional question.” Bush II,
531 U.S. at 113 (Rehnquist, C.J., concurring).

Under these circumstances, this Court has the
power both to review and to remedy a violation of the
Constitution. Significantly, parties do not need
winning hands to establish jurisdiction. Instead,
jurisdiction exists when “the right of the petitioners to
recover under their complaint will be sustained if the
Constitution and laws of the United States are given
one construction,” even if the right “will be defeated if
they are given another.” Bell v. Hood, 327 U.S. 678,
685 (1946). At least as to jurisdiction, a plaintiff need
survive only the low threshold that “the alleged claim
under the Constitution or federal statutes [not] ... be
immaterial and made solely for the purpose of
obtaining jurisdiction or ... wholly insubstantial and
frivolous.” Id. at 682. The bill of complaint meets that
test.
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C. The claims raise a “case or controversy”

between the States.
Like any other action, an original action must

meet the Article 111 criteria for a case or controversy:
“it must appear that the complaining State has
suffered a wrong through the action of the other State,
furnishing ground for judicial redress, or is asserting
a right against the other State which is susceptible of
judicial enforcement according to the accepted
principles of the common law or equity systems of
Jurisprudence.” Maryland v. Louisiana, 451 U.S. 725,
735-36 (1981) (internal quotations omitted). Plaintiff
State has standing under those rules.

With voting, “the right of suffrage can be denied
by a debasement or dilution of the weight ofa citizen's
vote just as effectively as by wholly prohibiting the
free exercise of the franchise.” Bush II, 531 U.S. at
105 (quoting Reynolds, 377 US. at 555). In
presidential elections, “the impact of the votes cast in
each State is affected by the votes cast for the various
candidates in other States.” Anderson v. Celebresse,
460 U.S. 780, 795 (1983). Thus, votes in Defendant
States affect the votes in Plaintiff State, as set forth
in more detail below.

+ Atitsconstitutional minimum, standing doctrine measures
the necessary effect on plaintifis under a_ tripartite test
cognizable injury to the plaintiffs, causation by the challenged
conduct, and redressable by a court. Lujan. Defenders of
Wildlife, 501 US. 555, 561.62 (1992). The rules for standing in
state-versusstate actions is the same as the rules in other
actions under Article IIL. See Maryland v. Louisiana, 451 US.725.736 (1981).
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1. Plaintiff State suffers an injury in

fact.
The citizens of Plaintiff State have the right to

demand that all other States abide by the
constitutionally set rules in appointing presidential
electors to the electoral college. “No right is more
precious in a free country than that of having a voice
in the election of those who make the laws under
which, as good citizens, we must live. Other rights,
even the most basic, are illusory if the right to vote is
undermined.” Wesberry, 376 U.S. at 10; Yick Wo v.
Hopkins, 118 U.S. 356, 370 (1886) (“the political
franchise of voting” is “a fundamental political right,
because preservative of all rights”). “Every voter in a
federal ... election, whether he votes for a candidate
with little chance of winning or for one with little
chance of losing, has a right under the Constitution to
have his vote fairly counted.” Anderson v. United
States, 417 U.S. at 227; Baker, 369 U.S. at 208. Put
differently, “a citizen has a constitutionally protected
right to participate in clections on an equal bass with
other citizens in the jurisdiction,” Dunn v. Blumstein,
405 US. 330, 336 (1972), and—unlike the residency
durations required in Dunn—the “jurisdiction” here is
the entire United States. In short, the rights at issue
are congeable under Article I11.

Significantly, Plaintiff State presses its own form
of votingrights injury as States. As with the one-
person, one-vote principle for congressional
redistricting in Wesberry, the equality of the States
arises from the structure of the Constitution, not from
the Equal Protection or Due Process Clauses. See
Wesberry, 376 US. at 7-8; id. n.10 (expressly not

FL-AG-21-0220-A4000669



13

reaching claims under Fourteenth Amendment).
Whereas the House represents the People
proportionally, the Senate represents the States. See
US. Const. art. V, cl. 3 (no state, without its consent,
shall be deprived of its equal suffrage in the Senate’).
While Americans likely care more about whois elected
President, the States have a distinct interest in who
is elected Vice President and thus who can cast the tie-
breaking vote in the Senate. Through that interest,
States suffer an Article IIT injury when another State
violates federal law to affect the outcome of a
presidential election. This injury is particularly acute
in 2020, where a Senate majority often will hang on
the Vice President's tie-breaking vote because ofthe
nearly equal—and, depending on the outcome of
Georgia run-off lections in January, possibly equal—
balance between political parties. Quite simply, it is
vitally important to the States who becomes Vice
President.

Because individual citizens may arguably suffer
only a generalized grievance from Electors Clause
violations, States have standing where their citizen
voters would not, Lance v. Coffman, 549 U.S. 437, 442
(2007) (distinguishing citizen plaintiffs from citizen
relators who sued in the name of a state). In
Massachusetts v. Environmental Protection Agency,
549 US. 497 (2007), this Court held that states
secking to protect their sovereign interests are
“entitled to special solicitude in our standing
analysis.” Id. at 520. While Massachusetts arose in a
different context—the same principles of federalism
apply equally here to require special deference to the
sovereign states on standing questions.
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In addition to standing for their own injuries,
States can assert parens patriae standing for their
citizens who are presidential clectors.! Like
legislators, presidential clectors assert “legislative
injury” whenever allegedly improper actions deny
them a working majority. Coleman v. Miller, 307 U.S.
433, 435 (1989). The electoral college is a zero-sum
game. If Defendant States’  unconstitutionally
appointed electors vote for a presidential candidate
opposed by thePlaintiff State's electors, that operates
to defeat Plaintiff State's interests.® Indeed, even
without an electoral college majority, presidential
electors suffer the same voting-debasement injury as
voters generally: “It must be remembered that “the

+ “The ‘parens patriae’ doctrine ... is a recognition of the
principle that the state when a partyt a suit involvinga matter
of sovereign interest, ‘must be deemed to represent. all its
citizens.” New Jerseyv.NetwYork, 315 U.S. 369, 372-73 (1953)
(quoting Kentucky v. Indiana, 281 U.8. 163, 173 (1930).
5 Because Plaintiff State appointed its electors consistent
with the Constitution, they suffer injury if ts electors are
defeated by Defendant. States” unconstitutionally appointed
electors. This injury i all the more acute because Plaintiff State
has taken steps to prevent fraud, For example, Texas does not
allow no excuse vote by mail (Texas Election Code Sections
52,001.82001); has strict signature verification procedurcs (Tox
Election Code $87,027); Barly voting ballot boxes have twolocks
and different keys and other strict security measures (Tex.
Election Code §§85.032(d) & 87.063): require voter 1D (House
Comm. on Blections, Bill Analysis, Tox. HB. 118, 83d RS.
(013): has witness requirements for assisting those in nced
(Tex. Election Code §§ 86.0052 & 86.0105), and does not allow
ballot harvesting Tes. Election Code $6.006()(1-6). Unlike
Defendant States, Plaintiff State neither weakened nor allowed
the weakening of its ballot-integrity statutes by non-legislative
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right of suffrage can be denied by a debasement or
dilution of the wight of a citizen's vote just as
effectively as by wholly prohibiting the fice exercise of
the franchise.” Bush II, 581 U.S. at 105 (quoting
Reynolds v. Sims, 377 U. S. 533, 555 (1964) (‘Bush
IT). Finally, once Plaintiff State has standing to
challenge Defendant. States’ unlawful actions,
Plaintiff State may do so on any legal theory that
undermines those actions. Duke Power Co. v. Carolina
Enutl. Study Group, Inc., 438 US. 59, 78-81 (1978);
DaimlerChrysler Corp. v. Cuno, 547 U.S. 332, 353 &
1.5 (2006). Injuries to Plaintiff State's electors serve
as an Article III basis for a parens patriae action.

2. DefendantStatescausedthe
injuries.

Nonlegislative officials in Defendant States
ither directly caused the challenged violations of the
Electors Clause or, in the case of Georgia, acquiesced
to them in settling a federal lawsuit. The Defendants
thus caused the Plaintiffs injuries.

3. The requested relief would redress
the injuries.

This Court has authority to redress Plaintiff
State's injuries, and the requestedreliefwill do so.

First, while Defendant States are responsible for
their elections, this Court has authority to enjoin
reliance on unconstitutional elections:

When the state legislature vests the right to
vote for President in its people, the right to
vote as the legislature has prescribed is
fundamental; and one source of its funda-
mental nature lies in the equal weight
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accorded to each vote and the equal dignity
owed to each voter.

Bush 11, 531 U.S. at 104; Cityof Boerne v. Flores, 521
US. 507, 524 (1997) (‘power to interpret the
Constitution in a case or controversy remains in the
Judiciary”). Plaintiff State does not ask this Court to
decide who won the election; they only ask that the
Court enjoin the clear violationsofthe Electors Clause
of the Constitution.

Second, the relief that Plaintiff State requests—
namely, remand to the State legislatures to allocate
clectors in a manner consistent with the
Constitution—does not violate Defendant States’
rights or exceed this Court's power. The power to
select electors is a plenary power of the State
legislatures, and this remains so, without regard to
state law:

This power is conferred upon the legislatures
of the States by the Constitution of the United
States, and cannot be taken from them or
modified by their State constitutions...
Whatever provisions may be made by statute,
or by the state constitution, to choose electors
by the people, there is no doubt of the right of
the legislature to resume the power at any
time, for it can neither be taken away nor
abdicated.

McPherson uv. Blacker, 146 U.S. 1, 35 (1892) (internal
quotations omitted); accord Bush I, 531 U.S. at 76-77;
Bush II, 581 U.S at 104.

Third, uncertainty of how Defendant States’
legislatures will allocate their electors is irrelevant to
the question of redressability:
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If a reviewing court agrees that the agency
misinterpreted the law, it will set aside the
agency's action and remand the case — even
though the agency ... might later, in the
exercise of its lawful discretion, reach the
same result for a different reason.

FEC v. Akins, 524 US. 11, 25 (1998). Defendant
States’ legislatures would remain free to exercise
their plenary authority under the Electors Clause in
any constitutional manner they wish. Under Akins,
the simple act of reconsideration under lawful means
is redress enough.

Fourth, the requested relief is consistent with
federal election law: “Whenever any State has held an
election for the purpose of choosing electors, and has.
failed to make a choice on the day prescribed by law,
the electors may be appointed on a subsequent day in
such a manner as the legislature of such State may
direct.” 3 USC. § 2. Regardless of the statutory
deadlines for the electoral college to vote, this Court
could enjoin reliance on the results from the
constitutionally tainted November 3 election, remand
the appointment of electors to Defendant States, and
order Defendant States’ legislatures to certify their
electors in a manner consistent with the Constitution,
which could be accomplished well in advance of the
statutory deadline of January 6 for Houseto count the
presidential electors’ votes. 3 U.S.C. § 15.

D. This action is not moot and will not
become moot.

None of the looming election deadlines are
constitutional, and they all are within this Court's
power to enjoin. Indeed, if this Court vacated a State's
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appointment of presidential electors, those electors
could not vote on December 14, 2020; if the Court
vacated their vote after the fact, the House of
Representatives could not count those votes on
January 6, 2021. Moreover, any remedial action can
be complete well before January 6, 2020. Indeed, even
the swearing in of the next President on January 20,
2021, will not moot. this case because review could
outlast even the selectionof the next President under
“the ‘capable of repetition, yet evading review’
doctrine,” which applies “in the context of election
cases... when there are ‘as applied challenges as well
as in the more typical case involving only facial
attacks.” FEC v. Wisconsin Right to Life, Inc., 551 U.S.
449, 463 (2007) (internal quotations omitted); accord
Norman v. Reed, 502 US. 279, 287-88 (1992).
Mootness is not, and will not become, an issue here.

E. This matter is ripe for review.
Plaintiff State's claims are clearly ripe now, but

they were not ripe before the election: “A claim is not
ripe for adjudication if it rests upon contingent future
events that may not occur as anticipated, or indeed
may not occur at all” Texas v. United States, 523 U.S.
296, 300 (1998) (internal quotations and citations
omitted). Prior to the election, there was no reason to
know who would win the vote in any given State.

Ripeness also raises the question of laches, which
Justice Blackmun called “precisely the opposite argu-
ment” from ripeness. Lujan v. Natl Wildlife Fed'n,
497 US. 871, 915 n.16 (1990) (Blackmun, J.,
dissenting). Laches is an equitable defense against
unreasonable delay in commencing suit. Petrella v.
MGM, 572 U.S. 663, 667 (2014). This action was
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neither unreasonably delayed nor is prejudicial to
Defendant States.

Before the clection, Plaintiff States had no ripe
claim against a Defendant State:

“One cannot be guilty of Inches until his right
ripens into one entitled to protection. For only
then can his torpor be deemed inexcusable.”

What-A-Burger of Va., Inc. v. Whataburger, Inc., 357
F.3d 441, 449-50 (4th Cir. 2004) (quoting 5 J. Thomas
McCarthy, MCCARTHY ON TRADEMARKS AND UNFAIR
‘COMPETITION§ 31: 19 (4th cd. 2003); Gasser Chair Co.
v. Infanti Chair Mfg. Corp., 60 F.3d 770, 777 (Fed. Cir.
1995) (same); Profitness Physical Therapy Cir. v. Pro-
Fit Orthopedic & Sports Physical Therapy P.C., 314
F.3d 62, 70 (2d Cir. 2002) (same).Plaintiff State could
not have brought this action before the election
results. The extentof the county-level deviations from
election statutes in Defendant States became evident
well after the election. Neither ripeness nor laches
presents a timing problem here.

F. This action does not raise a non-
justiciable political question.

‘The “political questions doctrine” docs not apply
here. Under that doctrine, federal courts will decline
to review issues that the Constitution delegates to one
of the other branches—the “political branches’—of
government. While picking electors involves political
rights, the Supreme Court has ruled in a line of cases
beginning with Baker that constitutional claims
related to voting (other than claims brought under the
Guaranty Clause) are justiciable in the federal courts.
As the Court held in Baker, litigation over political
ights is not the same as a political question:
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We hold that this challenge to an
apportionment presents no nonjusticiable
“political question.” The mere fact that the
suit seeks protection of a political right does
not mean it presents a political question. Such
an objection “is little more than a play upon
words.”

Baler, 369 U.S. at 209. This is no political question; it
is a constitutional one that this Court should answer.

G. No adequate alternate remedy or forum
exists.

In determining whether to hear a case under this
Court's original jurisdiction, the Court has considered
whetheraplaintiffState “has another adequate forum
in whichtosettle [its] claim.” United States v. Nevada,
412 U.S. 534, 538 (1973). This equitable limit does not
apply here because Plaintiff State cannot sue
Defendant States in any other forum.

To the extent that Defendant States wish to avail
themselves of 3 U.S.C. § 5's safe harbor, Bush I, 531
US. at 77-78, this action will not meaningfully stand
in their way:

The State, of course, after granting the
franchise in the special context of Article II,
can take back the power to appoint electors. ...
There is no doubtofthe rightofthe legislature
to resume the power at any time, for it can
neither be taken away nor abdicated(]

Bush II, 531 US. at 104 (citations and internal
quotations omitted).+ Defendant States’ legislature

© Indeed. the Constitution also includes another backstop: “if
10 person have such majority fof electoral votes], then from the
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will remain free under the Constitution to appoint
electors or vote in any constitutional manner they
wish. The only thing that they cannot do—and should
not wish to do—is to rely on an allocation conducted
in violation of the Constitution to determine the
appointment of presidential electors.

Moreover,if this Court agrees withPlaintiff State
that Defendant States’ appointment of presidential
electors under the recently conducted elections would
be unconstitutional, then the statutorily created safe
harbor cannot be used as a justification for a violation
of the Constitution. The safe-harbor framework
created by statute would have to yield in order to
ensure that the Constitution was not violated.

Itis of no moment that Defendants’ state laws may
purport to tether state legislatures to popular votes.
‘Those state limits on a state legislature's exercising
federal constitutional functions cannot block action
because the federal Constitution “transcends any
limitations sought to be imposed by the people of a
State” under this Court's precedents. Leser v. Garnett,
258 U.S. 130, 137 (1922); see also Bush I, 531 U.S. at
77; United States Term Limits v. Thornton, 514 U.S.
779, 805 (1995) (‘the power to regulate the incidents
of the federal system is not a reserved power of the
States, but rather is delegated by the Constitution”).
As this Court recognized in McPherson v. Blacker, the
authority to choose presidential electors:

persons having the highest numbers not exceeding three on the
listofthose voted for as President, the House of Representatives
shall choose immediately, by ballot” U.S. CONST. amend. XII.
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is conferred upon the legislatures of the states
by the Constitution of the United States, and
cannot be taken from them or modified by
their state constitutions. ... Whatever
provisions may be made by statute, or by the
state constitution, to choose electors by the
people, there is no doubt of the right of the
legislature to resume thepower at any time, for
it can neither be taken away or abdicated.

146 US. 1, 35 (1892) (emphasis added) (internal
quotations omitted). Defendant States would suffer no
cognizable injury from this Court's enjoining their
reliance on an unconstitutional vote.
IL. THIS CASE PRESENTS CONSTITUTIONAL

QUESTIONS OF IMMENSE NATIONAL
CONSEQUENCE THATWARRANT THIS
COURT'S DISCRETIONARY REVIEW.
Electoral integrity ensures the legitimacy of not

just our governmental institutions, but the Republic
itself. See Wesberry, 376 U.S. at 10. “Voters who fear
their legitimate votes will be outweighed by
fraudulent ones will feel disenfranchised.” Purcell,
549 U.S. at 4. Against that backdrop, fw cases could
warrant this Courts review more than this one. In
addition, the constitutionality of the process for
selecting the President is of extreme national
importance. If Defendant States are permitted to
violate the requirements of the Constitution in the
appointmentof their electors, the resulting vote of the
electoral college not only lacks constitutional
legitimacy, but the Constitutionitself will be forever
sullicd.
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Though the Court claims “discretion when

accepting original cases, even as to actions between
States where [its] jurisdiction is exclusive,” Wyoming
v. Oklahoma, 502 US. 437, 450 (1992) (internal
quotations omitted), this is not a case where the Court
should apply that discretion “sparingly.” Id. While
Plaintiff State disputes that exercising this Court's
original jurisdiction is discretionary, see Section III,
infra, the clear unlawful abrogation of Defendant
States’ election laws designed to ensure election
integrity by a few officials, and examples of material
irregularities in the 2020 clection cumulatively
warrant this Court's exercising jurisdiction as this
Court's “unsought responsibility to resolve the federal
and constitutional issues the judicial system has been
forced to confront.” Bush II, 531 U.S. at 111; see also
Marbury v. Madison, 5 U.S. (1 Cranch) 137, 177 (1808)
(It is emphatically the province and duty of the
judicial department to say what the law is."). While
isolated irregularities could be “garden-variety”
election irregularities that do not raise a federal
question,’ the closeness of the presidential election
results, combined with the unconstitutional setting-
aside of state election laws by non-legislative actors
call both the result and the process into question.

© “To be sure, ‘garden variety election irregularities’ may not
present facts sufficient to offend the Constitution's guarantee of
due processL” Hunter v. Homilton Cty. Bd. ofElections, 635 F.3d
219, 232 (6th Cir. 2011) (quoting Griffin. 570 F.2d at 1077-79),
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A. The 2020 election suffered from serious
irregularities that constitutionally
prohibit using the reported results.

Defendant States’ administration of the 2020
election violated several constitutional requirements
and, thus, violated the rights that Plaintiff State
seeks to protect. “When the state legislature vests the
right to vote for President in its people, the right to
vote as the legislature has prescribed is fundamental;
and one source of its fundamental nature lies in the
equal weight accorded to each vote and the equal
dignity owed to each voter.” Bush II, 531 U.S. at 104.5
Even a State legislature vested with authority to
regulate election procedures lacks authority to
“abridgle ...] fundamental rights, such as the right to
vote.” Tashjian v. Republican Party, 479 U.S. 208, 217
(1986). As demonstrated in this section, Defendant
States’ administration of the 2020 election violated
the Electors Clause, which renders invalid any
appointment of electors based upon those election
results, unless the relevant State legislatures review
and modify or expressly ratify those results as
sufficient to determine the appointment of electors.
For example, even without fraud or nefarious intent,
a mail-in vote not subjected to the State legislatures
ballot-integrity measures cannot be counted.

It does not matter that a judicial or exceutive
officer sought to bypass that screening in response to
the COVID pandemic: the choice was not theirs to

5 The right to vote is “a fundamental politcal right, because
presersative ofall rights” Reynolds, 377 U.S. at 561-62 Gnternal
quotationsomitted),
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make. “Government is not free to disregard the [the
Constitution] in times of crisis.” Roman Catholic
Diocese of Brooklyn, New York v. Cuomo, 592 U.S. _
(Nov. 25, 2020) (Gorsuch, J., concurring). With all
unlawful votes discounted, the election result is an
open question that this Court must address. Under 3
US.C.§ 2, the State legislatures may answer the
question, but the question must be asked here.

1. DefendantStatesviolatedthe
ElectorsClausebymodifyingtheir
legislatures’electionlawsthrough

non-legislativeaction.
The Blectors Clause grants authority to state

legislatures under both horizontal and vertical
separation of powers. It provides authority to cach
State—not to federal actors—the authority to dictate
the manner of selecting presidential electors. And
within each State, it explicitly allocates that authority
to a single branch of State government: to the
“Legislature thereof” U.S. CONST. art. IL, § 1, cl. 2.
State legislatures’ primacy vis-a-vis non-legislative
actors—whether State or federal—is even more
significant than congressional primacy vis--vis State
legislatures.

The State legislatures’ authority is plenary. Bush
11, 531 U.S. at 104. It “cannot be taken from them or
modified” even through “their state constitutions.”
McPherson, 146 US. at 35; Bush I, 531 U.S at 76-7;
Bush II, 531 US at 104. The Framers allocated
election authority to State legislatures as the branch
closest—and most accountable—to the People. See,
eg., Robert G. Natelson, The Original Scope of the
Congressional Power to Regulate Elections, 13 U. Pa.
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J. CoxsT. L. 1, 31 (2010) (collecting Founding-era
documents); cf. THE FEDERALIST No. 57, at 350 (C.
Rossiter, ed. 2003) (J. Madison) (“House of
Representatives is so constituted as to support in its
‘members a habitual recollection of their dependence
on the people”). Thus, only the State legislatures are
permitted to create or modify the respective State's
rules for the appointmentofpresidential electors. U.S.
CONST. art. IL, § 1, el. 2,

“[Thhere must be a substantial regulation of
elections if they are to be fair and honest and if some
sort of order, rather than chaos, is to accompany the
democratic processes.” Burdick v. Takushi, 504 U.S.
428, 433 (1992) (interior quotations omitted). Thus,
for example, deadlines are necessary, ven if some
votes sent via absentee ballot do not arrive timely.
Rosario v. Rockefeller, 410 U.S. 752, 758 (1973). Even
more importantly in this pandemic year with
expanded mail-in voting, ballot-integrity measures—
e.g., witness requirements, signature verification, and
the like—are an essential component of any
legislative expansion of mail-in voting. See CARTER.
BAKER, at 46 (absentee ballots are “the largest source
of potential voter fraud"). Though it may be tempting
to permit a breakdown of the constitutional order in
the face ofa global pandemic, the rule of law demands
otherwise.

Specifically, because the Electors Clause makes
clear that state legislative authority is exclusive, non-
legislative actors lack authority to amend statutes.
Republican PartyofPa. v. Boockvar, No. 20-542, 2020
USS. LEXIS 5188, at *4 (Oct. 28, 2020) (‘there is a
strong likelihood that the State Supreme Court
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decision violates the Federal Constitution”) (Alito, J.,
concurring); Wisconsin State Legis., No. 20A66, 2020
US. LEXIS 5187, at *11-14 (Oct. 26, 2020)
(Kavanaugh, J., concurring in denial of application to
vacate stay); cf. Grayned v. City of Rockford, 408 U.S,
104, 110 (1972) (it is not within our power to construe
and narrow state laws"); Free Enter. Fund v. Pub. Co.
Accounting Oversight Bd., 561 U.S. 477, 509-10 (2010)
(editorial freedom... [to “bluc-pencil” statutes]
belongs to the Legislature, not the Judiciary”). That
said, courts can enjoin elections or even enforcement
of unconstitutional election laws, but they cannot
rewrite the law in federal presidential elections.

For example, if a state court enjoins or modifies
ballot-integrity measures adopted to allow absentee
or mail-in voting, that invalidates ballots cast under
the relaxed standard unless the legislature has—prior
0 the election—ratified the new procedure. Without
pre-election legislative ratification, results based on
the treatment and tabulation of votes done in
violation of state law cannot be used to appoint
presidential electors.

Elections must be lawful contests, but they should
not be mere litigation contests where the side with the
most lawyers wins. As with the explosion of nation-
wide injunctions, the explosion of challenges to State
election law for partisan advantage in the lead-up to
the 2020 election “is not normal.” Dep't of Homeland
Sec. v. New York, 140 S. Ct. 599, 600 (2020) (Gorsuch,
J., concurring in the grant of stay). Nor is it healthy.
Under the “Purcell principle,” federal courts generally
avoid enjoining state election laws in the period close
to an election. Purcell, 549 U.S. at 4-5 (citing “voter
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confusion and consequent incentive to remain away
from the polls”). Purcell raises valid concerns about
confusion in the run-up to elections, but judicial
election-related injunctions also raise post-election
concerns. For example,if a state court enjoins ballot-
integrity measures adopted to secure absentee or
mail-in voting, that invalidates ballots cast under the
relaxed standard unless the State legislature has had
time to ratify the new procedure. Without cither pre-
election legislative ratification or a severability clause
in the legislation that created the rules for absentee
voting by mail, the state court's actions operate to
violate the Electors Clause,

2. State and local administrator's
systemic failure to follow State
election qualifies as an unlawful
amendmentofState law.

When non-legislative state and local executive
actors engage in systemic or intentional failure to
comply with their State's duly enacted clection laws,
they adopt by executive fiat a de facto equivalent of an
impermissible amendment of State election law by an
executiveorjudicial officer. See Section ILA.1, supra.
‘This Court recognizes an executive's “consciously and
expressly adoptling] a general policy that is so
extreme as to amount to an abdication of its statutory
responsibilities” as another form of reviewable final
action, even if the policy is not a written policy.
Heckler v. Chaney, 470 U.S. 821, 833 n.4 (1985)
(interior quotations omitted); accord id. at 839
(Brennan, J., concurring). Without a bona fide
amendment to State election law by the legislature,
executive officers must follow state law. Cf. Morton v.
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Ruiz, 415 U.S. 199, 235 (1974); Service v. Dulles, 354
U.S. 363, 388-89 (1957). The wrinkle here is that the
non-legislative actors lack the authority under the
federal Constitution to enact a bona fide amendment,
regardless of whatever COVID-related emergency
power they may have.

This form of exceutive nullificationofstate law by
statewide, county, or city officers is a variant of
impermissible amendment by a non-legislative actor.
See Section ILA.1, supra. Such nullification is always
unconstitutional, but it is especially egregious when it
eliminates legislative safeguardsforelection integrity
(e.g., signature and witness requirements for absentee
ballots, poll watchers’). Systemic failure by statewide,
county, or city election officials to follow State election
law is no more permissible than formal amendments
by an executiveorjudicial actor.

3. Defendant States’ administration of
the 2020 election violated the

FourteenthAmendment.
In each of Defendant States, important rules

governing the sending, receipt, validity, and counting
of ballots were modified in a manner that varied from
county to county. These variations from county to
county violated the Equal Protection Clause, as this

2 Poll watchers are “prophylactic measures designed to pre:
vent electionfraud.” Harris v. Conrad, 675F.2d 1212, 1216 1.10(11th Cir. 1952), and “to insure against tampering with the
voting process.” Baer v. Meyer, 728 F.2d 471, 476 (10th Cir.
1981). For example, poll monitors reported that 199 Chicago
voters cast 300 party-line Democratic votes, as well as three.partyline Republican votes in one election. Barr v. Chatman,
397 F.24 515, 515-16 & n.3(7th Cir. 1968)
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Court explained at length in Bush II. Each vote must
be treated equally. “When the state legislature vests
the right to vote for President in its people, the right
to vote as the legislature has prescribed is
fundamental; and one source of its fundamental
nature lies in the equal weight accorded to cach vote
and the equal dignity owed to each voter.” Bush II, 531
USS. at 104. The Equal Protection Clause demands
uniform “statewide standards for determining what is
a legal vote.” Id. at 110.

Differential intrastate voting standards are
“hostile to the onc man, one vote basis of our
representative government.” Bush II, 531 U.S. at 107
(internal quotations omitted). These variations from
county to county also appear to have operated to affect
the election result. For example, the obstruction of
poll-watcher requirements that occurred in
Michigan's Wayne County may have contributed to
the unusually high number of more than 173,000
votes which are not tied to a registered voter and that
1 percent of the precincts are out of balance with no
explanation. Compl. § 97.

Regardless of whether the modification of legal
standards in some counties in Defendant States tilted
the election outcome in those States, it is clear that
the standards for determining what is a legal vote
varied greatly from county to county. That constitutes
a clear violation of the Equal Protection Clause; and
it calls into question the constitutionality of any
Electors appointed by Defendant States based on such
an unconstitutional election.

The Fourteenth Amendment's due process clause
protects the fundamental right to vote against “(t]he
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disenfranchisement of a state electorate.” Duncan v.
Poythress, 657 F.2d 691, 702 (5th Cir. 1981).
Weakening or eliminating signature-validating
requirements, then restricting poll watchers also
undermines the 2020 election's integrity—especially
as practiced in urban centers with histories of
electoral fraud—also violates substantive due process.
Griffin v. Burns, 570 F.2d 1065, 1077 (1st Cir. 1978)
(“violation of the due process clause may be indicated”

if “election processitself reaches the pointofpatent
and fundamental unfairness"); see also Florida State
Conference of N.A.A.C.P. v. Browning, 522 F.3d 1153,
1183-84 (11th Cir. 2008); Roe v. State of Ala. By &
Through Evans, 43 F.3d 574, 580-82 (11th Cir. 1995);
Roe v. Stateof Ala., 68 F.3d 404, 407 (11th Cir. 1995);
Marks v. Stinson, 19 F. 3d 873, 878 (3rd Cir. 1994).
Defendant States made concerted efforts to weaken or
nullify their legislatures’ ballot-integrity measures for
the unprecedented deluge of mail-in ballots, citing the
COVID-19 pandemic as a rationale. But “Government
is not free to disregard the [the Constitution] in times
of crisis.” Roman Catholic Diocese of Brooklyn, 592
USS. at __ (Gorsuch, J., concurring).

Similarly, failing to follow procedural require-
ments for amending election standards violates
procedural due process. Brown v. O'Brien, 469 F.2d
563, 567 (D.C. Cir.), vacated as moot, 409 U.S. 816
(1972). Under this Court's precedents on procedural
due process, not only intentional failure to follow
election law as enacted by a State's legislature but
also random and unauthorized acts by state election
officials and their designees in local government can
violate the Due Process Clause. Parratt v. Taylor, 451
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U.S. 527, 537-41 (1981), overruled in part on other
grounds by Daniels v. Williams, 474 U.S. 327, 330-31
(1986); Hudson v. Palmer, 468 U.S. 517, 532 (1984).
Here, the violations all were intentional, even if done
for the reason of addressing the COVID-19 pandemic.

WhilePlaintiff State disputes that exercising this
Court's original jurisdiction is discretionary, see
Section III, infra, the clear unlawful abrogation of
Defendant States” election laws designed to ensure
election integrity by a few officials, and examples of
material irregularities in the 2020 clection
cumulatively warrant exercising jurisdiction.
Although isolated irregularities could be “garden:
variety” election disputes that do not raise a federal
question,” the closeness of lection results in swing
states combines with unprecedented expansion in the
use of fraud-prone mail-in ballots—millions of which
were also mailed out—and received and counted—
without verification—often in violation of express
state laws by non-legislative actors, see Sections
ILALILA2, supra, call both the result and the
process into question. Foran officeasimportant as the
presidency, these clear violations of the Constitution,
coupled with a reasonable inference of unconstit-
utional ballots being cast in numbers that far exceed
the marginof former Vice President Biden's vote tally
over President Trump demands the attention of this
Court.

10 “To be sure, garden variety election irregularities’ may not
present facts sufficient to offend the Constitution's guarantee of
due process] Hunter, 635 F.5d at 232 (quoting Griffin, 570 F-2
at 1077-79)).
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While investigations into allegations of unlawful

votes being counted and fraud continue, even the
appearance of fraud in a close election would justify
exercising the Courts discretion to grant the motion
for leave to file. Regardless, Defendant States’
violations of the Constitution would warrant this
Court's review, even if no election fraud had resulted.

B. A ruling on the 2020 election would
preserve the Constitution and help
prevent irregularities in future
elections.

In addition to ensuring that the 2020 presidential
election is resolved in a manner consistent with the
Constitution, this Court must review the violations
that occurred in Defendant States to enable Congress
and State legislatures to avoid future chaos and
constitutional violations. Unless this Court acts to
review this presidential  clection, these
unconstitutional and unilateral violations of state
election laws will continue in the future.

Regardless of how the 2020 election resolves and
whatever this Court does with respect to the 2020
election, it is imperative for our system ofgovernment
that elections follow the clear constitutional mandates
for all future elections. Just as this Court in Bush II
provided constitutional guidance to all states
regarding the equal treatment of ballots from county
to county in 2000, this Court should now provide a
clear statement that non-legislative modification of
rules governing presidential elections violate the
Electors Clause. Such a ruling will discourage in the
future the kind of non-legislative clection
modifications that proliferated in 2020.
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IIL. REVIEW IS NOT DISCRETIONARY.

Although this Court's original jurisdiction prece-
dents would justify the Court's hearing this matter
under the Court's discretion, see Section II, supra,
Plaintiff State respectfully submits that the Court's
review is not discretionary. To the contrary, the plain
text of§ 1251(a) provides exclusive jurisdiction, not
discretionary jurisdiction. See 28 U.S.C. § 1251(a). In
addition, no other remedy exists for these interstate
challenges, see Section LG, supra, and some court
must have jurisdiction for these weighty issues. See
Mostyn v. Fabrigas, 98 Eng. Rep. 1021, 1028 (K.B.
1774) (if there is no other mode of trial, that alone
will give the King's courts a jurisdiction”). As
individual Justices have concluded, the issue “hears
reconsideration.” Nebraska v. Colorado, 136 S.Ct.
1034, 1035 (2016) (Thomas, J., dissenting, joined by
Alito, J.); accord New Mexico v. Colorado, 137 S.Ct.
2319 (2017) (Thomas, J., dissenting) (same). Plaintiff
State respectfully submits that that reconsideration
would be warranted to the extent that the Court does
not elect to hear this matter in its discretion.
IV. THIS CASE WARRANTS SUMMARY

DISPOSITION OR EXPEDITED BRIEFING.
The issues presented here are neither fact-bound

nor complex, and their vital importance urgently
needs a resolution. PlaintiffState will move this Court
for expedited consideration but also suggest that this
case is a prime candidate for summary disposition
because the material facts—namely, that the COVID-
19 pandemic prompted non-legislative actors to
unlawfully modify Defendant States’ election laws,
and carry out an election in violation of basic voter
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integrity statutes—are not in serious dispute.
California v. United States, 457 U.S. 273, 278 (1982);
South Carolina v. Katzenbach, 383 U.S. 301, 307
(1966). This case presents a pure and straightforward
question of law that requires neither finding
additional facts nor briefing beyond the threshold
issues presented here

CONCLUSION
Leave to file the Bill of Complaint should be

granted.
December 7, 2020 Respectfully submitted,

Ken Paxton”
Attorney General of Texas,

Brent Webster
First Assistant Attorney
GeneralofTexas
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Special Counsel to the
Attorney General ofTexas

Office of the Attorney General
P.0. Box 12548 (MC 059)
Austin, TX 78711-2548
kenneth paxton@oag.texas.gov
(512) 936-1414

* CounselofRecord

FL-AG-21:0220-4-000862



No. 20A . Original

In the Supreme Court of the TUnited States

STATEOFTEXAS,
Plaintiff,

v.
‘COMMONWEALTH OF PENNSYLVANIA, STATE OF GEORGIA,

STATE OF MICHIGAN, AND STATE OF WISCONSIN,
Defendants.

MOTION FOR EXPEDITED CONSIDERATION OF THE
MOTION FOR LEAVE TO FILE A BILL OF COMPLAINT AND
FOR EXPEDITION OF ANY PLENARY CONSIDERATION OF

THE MATTER ON THE PLEADINGS IF PLAINTIFFS"
FORTHCOMING MOTION FOR INTERIM RELIEF IS NOT

GRANTED

The State of Texas (‘Plaintiff State”) hereby moves, pursuant to Supreme

Court Rule 21, for expedited consideration of the motion for leave to file a bill of

complaint, filed today, in an original action on the administration of the 2020

presidential election by defendants Commonwealth of Pennsylvania, et al.

(collectively, “Defendant States”). The relevant statutory deadlines for the

defendants’ action based on unconstitutional election results are imminent:

(a) December 8is the safe harbor for certifying presidential electors, 3 U.S.C. § 5;

(b) the electoral college votes on December 14, 3 U.S.C. § 7; and (c) the House of

Representatives counts votes on January 6, 3 U.S.C. § 15. Absent some form of relief,

the defendants will appoint electors based on unconstitutional and deeply uncertain

election results, and the House will count those votes on January 6, tainting the

election and the future of free elections.
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Expedited consideration of the motion for leave to file the bill of complaint is

needed to enable the Court to resolve this original action before the applicable

statutory deadlines, as well as the constitutional deadlineof January 20, 2021, for

the next presidential term to commence. U.S. CONST. amend. XX, § 1, cl. 1. Texas

respectfully requests that the Court order Defendant States to respond to the motion

for leave to file by December 9. Texas waives the waiting period for reply briefs under

this Court's Rule 17.5, so that the Court could consider the case on an expedited basis

atits December 11 conference.

Working in tandem with the merits briefing schedule proposed here, Texas also

will move for interim relief in the form ofa temporary restraining order, preliminary

injunction, stay, and administrative stay to enjoin Defendant States from certifying

their presidential electors or having them vote in the electoral college. See S.Ct. Rule

17.2 (“The form of pleadings and motions prescribed by the Federal Rules of Civil

Procedure is followed.); cf. S.Ct. Rule 23 (stays in this Court). Texas also asked in

their motion for leave to file that the Court summarily resolve this matter at that

threshold stage. Any relief that the Court grants under those two alternate motions

would inform the expedited briefing needed on the merits.

Enjoining or staying Defendant States’ appointment of electors would be an

especially appropriate and efficient way to ensure that the eventual appointment and

vote of such electors reflects a constitutional and accurate tally of lawful votes and

otherwise complies with the applicable constitutional and statutory requirements in

time for the House to act on January 6. Accordingly, Texas respectfully requests

2
FL-AG-21-0220-A4-000694



expedition of this original action on one or more of these related motions. The degree

of expedition required depends, in part, on whether Congress reschedules the day set

for presidential electors to vote and the day set for the House to count the votes. See

3US.C.§§7, 15: US. Const. art. II, §1m cl. 4.

STATEMENT

Like much else in 2020, the 2020 election was compromised by the COVID-19

pandemic. Even without Defendant States’ challenged actions here, the election

nationwide saw a massive increase in fraud-prone voting by mail. See BUILDING

CONFIDENCE IN U.S. ELECTIONS: REPORT OF THE COMMISSION ON FEDERAL ELECTION

REFORM, at 46 (Sept. 2005) (absentee ballots are “the largest sourceof potential voter

fraud’). Combined with that increase, the election in Defendant States was also

compromised by numerous changes to the State legislatures’ duly enacted election

statutes by non-legislative actors—including both “friendly” suits settled in courts

and exceutive flats via guidance to election officials—in ways that undermined state

statutory ballot-integrity protections such as signature and witness requirements for

casting ballots and poll-wateher requirements for counting them. State legislatures

have plenary authority to set the method for selecting presidential electors, Bush v.

Gore, 531 U.S. 98, 104 (2000) (‘Bush IT"), and “significant departure from the

legislative scheme for appointing Presidential electors presents a federal

constitutional question.” Id. at 113 (Rehnquist, C.J., concurring); accord Bush v. Palm

Beach Cty. Canvassing Bd., 531 U.S. 70, 76 (2000) (‘Bush I").

Plaintiff State has not had the benefit of formal discovery prior to submitting

this original action. Nonetheless, Plaintiff State has uncovered substantial evidence
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discussed below that raises serious doubts as to the integrity of the election processes

in Defendant States. Although new information continues to come to light on a daily

basis, as documented in the accompanying Appendix (“App.”). the voting

irregularities that resulted from Defendant States’ unconstitutional actions include

the following:

. Jesse Jacob, a decades-long City of Detroit employee assigned to work in the

Elections Department for the 2020 election testified (App. 342-36) that she

was “instructed not to look at any of the signatures on the absentee ballots,

and I was instructed not to compare the signature on the absentee ballot with

the signature on file” in direct contravention of MCL § 168.765a(6), which

requires all signatures on ballots be verified.

+ Ethan J. Pease, a box truck delivery driver subcontracted to the U.S. Postal

Service (‘USPS’) to deliver truckloads of mail-in ballots to the sorting center

in Madison, WI, testified that USPS employees were backdating ballots

received after November 3, 2020. Decl. of Ethan J. Pease at 11 3-13. (App.

149a-51a). Further, Pease testified how a senior USPA employee told him on

November 4, 2020 that “An order came down from the Wisconsin/Illinois

Chapter of the Postal Service that 100,000 ballots” and how the USPSA

dispatched employees to “find(] .. the ballots” {4 810. One hundred

thousand ballots “found” after election day far exceeds former Vice President

Biden margin of 20,565 votes over President Trump.

4
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+ On August 7, 2020, the League of Women Votersof Pennsylvania and others

filed a complaint against Secretary Boockvar and other local election officials,

seeking “a declaratory judgment that Pennsylvania existing signature

verification procedures for mail-in voting’ were unlawful for a number of

reasons, League of Women Voters of Pennsylvania v. Boockuar, No. 2:20-cv-

03850-PBT, (E.D. Pa. Aug. 7, 2020), which the Pennsylvania defendants

quickly settled resulting in guidance (App. 109a-114a)! issued on September

11, 2020, stating in relevant part: “The Pennsylvania Election Code does not

authorize the county board of elections to set aside returned absentee or mail-

in ballots based solely on signature analysis by the county board of elections.”

App. 113a.

+ Acting under a generally worded clause that “Elections shall be fice and

equal,” Pa. CONST. art. I, §5, cl. 1, a 4-3 majority of Pennsylvania's Supreme

Court in Pa. Democratic Party v. Boockvar, 238 A.3d 345 (Pa. 2020), extended

the statutory deadline for mail-in ballots from Election Day to three days after

Election Day and adopted a presumption that even non-postmarked ballots

were presumptively timely. In addition, a great number of ballots were

received after the statutory deadline. Because Pennsylvania misled this Court

Although the materials cited here are a complaint, that complaint is verified
(i.e., declared under penaltyof perjury), App. 75a, which is evidence for purposes ofa
motion for summary judgment. Neal v. Kelly, 963 F.2d 453, 457 (D.C. Cir. 1992)
(allegations in [the] verified complaint should have been considered on the motion
for summary judgment asif in a new affidavit’).
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about segregating the late-arriving ballots and instead commingled those

ballots, it is now impossible to verify Pennsylvania's claim about the number

of ballots affected.

+ Contrary to Pennsylvania election law on providing poll-watchers access to the

opening, counting, and recording of absentee ballots, local election officials in

Philadelphia and Allegheny Counties decided not to follow 25 Pa. STAT. §

3146.80). App. 127a-28a.

Prior to the election, Secretary Boockvar sent an email to local election officials

urging them to provide opportunities for various persons—including political

parties—to contact voters to “cure” defective mail-in ballots. This process

clearly violatedseveral provisionsofthe state election code. App. 122a-2da. By

removing the ballots for examination prior to seven o'clock a.m. on election day,

Secretary Boockvar created a system whereby local officials could review

ballots without the proper announcements, observation, and security. This

entire scheme, which was only followed in Democrat majority counties, was

blatantly illegal in that it permitted the illegal removal of ballots from their

locked containers prematurely. App. 122a-24a.

© On December 4, 2020, fifteen members of the Pennsylvania House of

Representatives issued a report (App. 139a-45a) to Congressman Scott Perry

stating that “[tJhe general election of 2020 in Pennsylvania was fraught with

+. documented irregularities and improprietics associated with mail-in

balloting ... [and] that the reliabilityof the mail-in votes in the Commonwealth

6
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of Pennsylvania is impossible to rely upon.” The report detailed, inter alia,

that more than 118,426 mail-in votes either had no mail date, were returned

before they were mailed, or returned one day after the mail date. The Report

also stated that, based on government reported data, the number of mail-in

ballots sent by November 2, 2020 (2.7 million) somehow ballooned by 400.000,

to 3.1 million on November 4, 2020, without explanation.

© On March 6, 2020, in Democratic Party of Georgia v. Raffensperger, No. 1:19-

v-5028-WMR (N.D. Ga.), Georgia's Secretary of State entered a Compromise

Settlement Agreement and Release (App. 19a-24a) with the Democratic Party

of Georgia (the “Settlement’) to materially change the statutory requirements

for reviewing signatures on absentee ballot envelopes to confirm the voter's

identity by making it far more difficult to challenge defective signatures

beyond the express mandatory procedures set forth at Ga. CODE§ 21-2.

386(a)(1)(B), which is particularly disturbing because the legislature allowed

persons other than the voter to apply for an absentee ballot, Ga. CODE § 21-2.

381(a)(1)(C), which means that the legislature likely was relying heavily on the

signature-verification on ballots under Ga. CODE § 21-2-386.

© Numerous poll challengers and an Election Department employee

whistleblower have testified that the signature verification requirement was

ignored in Wayne County in a case currently pending in the Michigan Supreme

Court. App. Z5a-51a.
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«The probabilityof former Vice President Biden winning the popular vote in the

four Defendant States—Georgia, Michigan, Pennsylvania, and Wisconsin—

independently given President Trump's carly lead in those States as of 3 a.m.

on November 4, 2020, is less than one in a quadrillion, or 1 in

1,000,000,000,000,000. For former Vice President Biden to win these four

States collectively, the odds of that event happening decrease to less than one

in a quadrillion to the fourth power (i.e. 1in 1,000,000,000,000,000. See Decl.

of Charles J. Cicchetti, Ph.D. (“Cicchetti Decl.”) at 49 14-21, 30-31 (App. 4a-Ta,

9a).

+ The same less than one in a quadrillion statistical improbability of Mr. Biden

winning the popular vote in the four Defendant States—Georgia, Michigan,

Pennsylvania, and Wisconsin—independently exists when Mr. Biden's

performance in eachof those Defendant States is compared to former Seeretary

of State Hilary Clinton's performance in the 2016 general clection and

President Trump's performance in the 2016 and 2020 general elections. Again,

the statistical improbabilityof Mr. Biden winning the popular vote in these

four States collectively is 1 in 1,000,000,000,000,000%. Id. 10-13, 17-21, 30-31

(App. 3a-Ta, 9a).

+ Georgia's unconstitutional abrogation of the express mandatory procedures for

challenging defective signatures on ballots set forth at Ga. CODE § 21-2-

386(a)(1)(B) resulted in far more ballots with unmatching signatures being

counted in the 2020 election thanif the statute had been properly applied. The

8
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2016 rejection rate was more than seventeen times greater than in 2020. See

Cicchetti Decl. at § 24 (App. Ta). As a consequence, applying the rejection rate

in 2016, which applied the mandatory procedures, to the ballots received in

2020 would result in a net gain for President Trump of 25,587 votes. This would

be more than needed to overcome the Biden advantage of 12,670 votes, and

Trump would win by 12,917 votes. See App. 8a.

© The two Republican members of the Board rescinded their votes to certify the

vote in Wayne County, and signed affidavits alleging they were bullied and

misled into approving election results and do not believe the votes should be

certified until serious irregularities in Detroit votes are resolved. See Cicchetti

Decl. at § 29 (App. 8a)

© The Wayne County Statement of Votes Report lists 174,384 absentee ballots

out of 566,694 absentee ballots tabulated (about 30.8%) as counted without a

registration number for precincts in the City of Detroit. See Cicchetti Decl. at

127 (App. 8a). The number of votes not tied to a registered voter by itself

exceeds Vice President Biden's marginofmargin of 146,007 votes by more than

28,377 votes. The extra ballots cast most likely resulted from the phenomenon

of Wayne County election workers running the same ballots through a

tabulator multiple times, with Republican poll watchers obstructed or denied

access, and election officials ignoring poll watchers’ challenges, as documented

by numerous declarations. App. 25a-51a.

As a net resultof these challenges, the close election result in Defendant States—on
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which the presidential election turns—is indeterminate. Put another way, Defendant

States’ unconstitutional actions affect outcome-determinative numbers of popular

votes, that in turn affect outcome-determinative numbers ofelectoral votes.

To remedy Texas's claims and remove the cloud over the results of the 2020

election, expedited review and interim relief are required. December 8, 2020 is a

statutory safe harbor for States to appoint presidential electors, and by statute the

electoral college votes on December 14. See 3 U.S.C. §§ 7, 15. In a contemporaneous

filing, Texas asks this Court to vacate or enjoin—either permanently, preliminarily,

or administratively—Defendant States from certifying their electors and

participating in the electoral college vote. As permanent relief, Texas asks this Court

to remand the allocationofelectors to the legislatures of Defendant States pursuant

to the statutory and constitutional backstop for this scenario: “Whenever any State

has held an election for the purpose of choosing electors, and has failed to make a

choice on the day prescribed by law, the electors may be appointed on a subsequent

day in such a manner as the legislature of such State may direct.” 3 US.C. § 2

(emphasis added); U.S. CONST. art. IL, § 1, cl. 2.

Significantly, State legislatures retain the authority to appoint electors under

the federal Electors Clause, even if state laws or constitutions provide otherwise.

McPherson v. Blacker, 146 U.S. 1, 35 (1892); accord Bush I, 531 U.S. at 76-77; Bush

11, 531 U.S at 104. For its paxt, Congress could move the December 14 date set for the

electoral college's vote, as it has done before when faced with contested elections. Ch.

37, 19 Stat. 227 (1877). Alternatively, the electoral college could vote on December 14

10
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without Defendant States’ electors, with the presidential election going to the House

of Representatives under the Twelfth Amendment if no candidate wins the required

270-vote majority.

What cannot happen, constitutionally, is what Defendant States appear to

want (namely, the electoral college to proceed based on the unconstitutional election

in Defendant States):

When the state legislature vests the right to vote for
President in its people, the right to vote as the legislature
has prescribed is fundamental; and one sourceofits funda-

mental nature lies in the equal weight accorded to cach
vote and the equal dignity owed to cach voter.

Bush II, 531 U.S. at 104. Proceeding under the unconstitutional election is not an

option.

Pursuant to 28 U.S.C. 1251(x), Plaintiff State has filed a motion for leave to

ile a bill of complaint today. As set forth in the complaint and outlined above, all

Defendant States ran their 2020 election process in noncompliance with the ballot-

integrity requirements of their State legislature's election statutes, generally using

the COVID-19 pandemic as a pretext or rationale for doing so. In so doing, Defendant.

States disenfranchised not only their own voters, but also the voters of all other

States: “the impact of the votes cast in cach State is affected by the votes cast for the

various candidates in other States.” Anderson v. Celebrezze, 460 U.S. 780, 795 (1983).

ARGUMENT

The Constitution vests plenary authority over the appointingof presidential

electors with State legislatures. McPherson, 146 U.S. at 35; Bush I, 531 U.S. at 76-

77; Bush II, 531 US at 104. While State legislatures need not proceed by popular
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vote, the Constitution requires protecting the fundamental right to vote when State

legislatures decide to proceed via elections. Bush II, 531 U.S. at 104. On the issue of

the constitutionalityofan election, moreover, the Judiciary has the final say: “It is

emphatically the province and duty of the judicial department to say what the law

is.” Marbury v. Madison, 5 U.S. (1 Cranch) 137, 177 (1803); Bush II, 531 U.S. at 10d.

For its part, Congress has the ability to set the time for the electoral college to vote.

U.S. CONST. art. IL, § 1, cl. 3. To proceed constitutionally with the 2020 election, all

three actors potentially have a role, given the complications posed by Defendant

States’ unconstitutional actions.

With this year's election on November 3, and the electoral college's vote set by

statute for December 14, 3 US.C. § 7, Congress has not allowed much time to

investigate irregularities like those in Defendant States before the electoral college

is statutorily set to act. But the time constraints are not constitutional in nature—

the Constitution's only time-related provision is that the Presidents term ends on

January 20, U.S. CONST. amend. XX, § 1, cl. 1—and Congress has both the obvious

authority and evena history of moving the dateofthe electoral college's vote when

election irregularities require it.

Expedited consideration of this matter is warranted by the seriousness of the

issues raised here, not only for the resultsofthe 2020 presidential election but also

for the implications for our constitutional democracy going forward.If this Court does

not halt the Defendant States’ participation in the electoral college's vote on

December 14, a grave cloud will hang over not only the presidency but also the
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Republic.

With ordinary briefing, Defendant States would not need to respond for 60

days, S.Ct. Rule 17.5, which is after the next presidential term commences on

January 20, 2021. Accordingly, this Court should adopt an expedited briefing

schedule on the motion for leave to file the bill of complaint, as well as the

contemporaneously filed motion for interim relief, including an administrative stay

or temporary restraining order pending further order of the Court. If this Court

declines to resolve this original action summarily, the Court should adopt an

expedited briefing schedule for plenary consideration, allowing the Court to resolve

this matter before the relevant deadline passes. The contours of that schedule depend

on whether the Court grants interim relief. Texas respectfully proposes two alternate

schedules.

Ifthe Court has not yet granted administrative relief, Texas proposes that the

Court order Defendant States to respond to the motion for leave to file a bill of

complaint and motion for interim relief by December 9. See S.Ct. Rule 17.2 (adopting

Federal RulesofCivil Procedure); FED. R. CIv. P. 65; cf. S.Ct. Rule 23 (stays). Texas

waives the waiting period for reply briefs under this Court's Rule 17.5 and would

reply by December 10, which would allow the Court to consider this case on an

expedited basis at its December 11 Conference.

With respect to the merits if the Court neither grants the requested interim

relief nor summarily resolves this matter in response to the motion for leave to file

the billofcomplaint, thus requiring briefing of the merits, Texas respectfully proposes
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the following schedule for briefing and argument:

December 8, 2020 Plaintifls’ opening brief

December 8, 2020 Amicus briefs in support of plaintiffs or of neither party

December 9, 2020 Defendants’ response brief(s)

December 9, 2020 Amicus briefs in support of defendants

December 10, 2020 Plaintiffs’ reply briefs) to cach response brief

December 11, 2020 Oral argument,if needed

Ifthe Court grants an administrative stay or other interim relief, but does not

summarily resolve this matter in response to the motion for leave to file the bill of

complaint, Texas respectfully proposes the following schedule for briefing and

argument on the merits:

December 11, 2020 Plaintiffs’ opening brief

December 11, 2020 Amicus briefs in support of plaintiffs or of neither party

December 17, 2020 Defendants’ response brief(s)

December 17, 2020 Amicus briefs in support of defendants

December 22, 2020 Plaintiffs’ reply brief(s) to cach response brief

December 2020 Oral argument, if needed

In the event that Congress moves the date for the electoral college and the House to

vote or count votes, then the parties could propose an alternate schedule. If any

motions to intervene are granted by the applicable deadline, intervenors would file

by the applicable deadline as plaintiffs-intervenors or defendants-intervenors, with

any stillpending intervenor filings considered as amicus briefs unless such
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prospective intervenors file or seek leave to file an amicus brief in lieu of their still

pending intervenor filings.

INCLUSION

Texas respectfully requests that the Court expedite consideration of its motion

for leave to file a billof complaint based on the proposed schedule and, if the Court

neither stays nor summarily resolves the matter and thus sets the case for plenary

consideration, that the Court expedite briefing and oral argument based on the

proposed schedule.

Dated: December 7, 2020 Respectfully submitted,

Is! Ken Paxton

Ren Paxton”
Attorney Generalof Texas

Brent Webster
First Assistant Attorney General of Texas

Lawrence Joseph
Special Counsel to the Attorney General of
Texas

Officeofthe Attorney General
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No. , Original

_—
Fn the Supreme Court of the Hnited States

STATE OF TEXAS,
Plaintiff,

COMMONWEALTH OF PENNSYLVANIA, STATE OF
GEORGIA, STATE OF MICHIGAN, AND STATE OF

‘WISCONSIN,

Defendants.

MOTION FOR PRELIMINARY
CTION AND TEMPOR.

RESTRAINING ORDER OR.
ALTERNATIVELY, FOR STAY AND

ADMINISTRATIV] \Y

Pursuant to S.Ct. Rules 21, 23, and 17.2 and pur-
suant to FED. R. CIV. P. 65, the State of Texas
(“Plaintiff State”) respectfully moves this Court to
enter an administrative stay and temporary
restraining order (“TRO) to enjoin the States of
Georgia, Michigan, and Wisconsin and the
Commonwealth of Pennsylvania (collectively, the
“Defendant States”) and all of their agents, officers,
presidential electors, and others acting in concert
from taking actiontocertify presidential electors or to
have such electors take any official action—including
without limitation participating in the electoral
college or voting for a presidential candidate—until
further orderof this Court, and to preliminarily enjoin
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2
and to stay such actions pending the final resolution
of this action on the merits.

STATEMENT OF THE CASE
Lawful elections are the heart of our freedoms.

“No right is more precious in a free country than that
of having a voice in the election of those who make the
laws under which, as good citizens, we must live.
Other rights, even the most basic, are illusoryifthe
right to vote is undermined.” Wesberry v. Sanders, 376
USS. 1,10 (1964). Trust inthe integrityofthat process
is the glue that binds our citizenry and the States in
this Union.

Elections face the competing goals of maximizing
and counting lawful votes but minimizing and
excluding unlawful ones. Reynolds v. Sims, 317 U.S.
533, 554-55 (1964); Bush v. Gore, 531 U.S. 98, 103
(2000) (‘the votes eligible for inclusion in the
certification are the votes meeting the properly
established legal requirements”) (“Bush IT); compare
52 USC. §205010)(D-2) (2018) with id.
§20501(b)(3)-(4). Moreover, “the right of suffrage can
be denied by a debasement or dilution of the weight of
a citizen's vote just as effectively as by wholly
prohibiting the free exercise of the franchise.”
Reynolds, 377 U.S. at 555. Reviewing election results
requires not only counting lawful votes but also
eliminating unlawful ones.

It is an understatement to say that 2020 was not
a good year. In addition to a divided and partisan
national mood, the country faced the COVID-19
pandemic. Certain officials in the Defendant States
presented the pandemic as the justification for
ignoring state laws regarding absentee and mail-in
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voting. The Defendant States flooded their citizenry
with tens of millions of ballot applications and ballots
in derogation of statutory controls as to how they are
lawfully received, evaluated, and counted. Whether
well intentioned or not, these unconstitutional acts
had the same uniform effect—they made the 2020
election less secure in the Defendant States. Those
changes are inconsistent with relevant state laws and
were made by non-legislative entities, without any
consent by the state legislatures. The acts of these
officials thus directly violated the Constitution. U.S.
Cost. art. 1, § 4; id. art. I, § 1, cl. 2.

This case presents a question of law: Did the
Defendant States violate the Electors Clause by
taking non-legislative actions to change the election
rules that would govern the appointment of
presidential electors? These non-legislative changes
to the Defendant States’ election laws facilitated the
casting and counting of ballots in violation of state
law, which, in turn, violated the Electors Clause of
Article II, Section 1, Clause 2 of the U.S. Constitution.
By these unlawful acts, the Defendant States have not
only tainted the integrity of their own citizens’ vote,
but their actions have also debased the votes of
citizens in Plaintiff State and other States that
remained loyal to the Constitution.

Elections for federal office must comport with
federal constitutional standards, see Bush II, 531 U.S.
at 103-05, and executive branch government officials
cannot subvert these constitutional requirements, no
matter their stated intent. For presidential elections,
cach State must appoint its Electors to the electoral
college in a manner that complies with the
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Constitution, specifically the Electors Clause
requirement that only state legislatures may set the
rules governing the appointment of electors and the
elections upon which such appointment is based.
Constitutional Background

The Electors Clause requires that each State
“shall appoint” its Presidential Electors “in such
Manner as the Legislature thereof may direct.” U.S.
CONT. ant. IL,§1, cl. 2 (emphasis added); cf. id. art. I,
§4 (similar for time, place, and manner of federal
legislative elections). “[T}he state legislature's power
to select the manner for appointing electors is
plenary,” Bush II, 531 U.S. at 104 (emphasis added),
and sufficiently federal for this Court's review. Bush
v. Palm Beach Cty. Canvassing Bd., 531 US. 70, 76
(2000) (‘Bush I). This textual feature of our
Constitution was adopted to ensure the integrity of
the presidential selection process: “Nothing was more
to be desired than that every practicable obstacle
should be opposed to cabal, intrigue, and corruption.”
FEDERALIST No. 68 (Alexander Hamilton). When a
State conducts a popular election to appoint electors,
the State must comply with all constitutional
requirements. Bush 11, 531 U.S. at 104. When a State
fails to conduct a valid election—for any reason—"the
electors may be appointed on a subsequent day in such

' Subjecttooverride by Congress, State legislatures have the
exclusive power to regulate the time, place, and manner for
electing Membersof Congress, see U.S. CONST. art. 1, § 4, which
i distinet from legislatures’ exclusive and plenary authority on
the appointment of presidential electors. Whennonlegislative
actors purport tosct State election la for presidential elections,
they violate both the Elections Clause and the Electors Clause.
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a manner as the legislature of such State may direct.”
3 U.S.C. § 2 (emphasis added).

Defendant States’ Violations of Electors Clause
As set forth in the Complaint, executive and

judicial officials made significant changes to the
legislatively defined election laws in the Defendant
States. See Compl. at 49 29-134. Taken together,
these non-legislative changes did away with statutory
ballot-security measures for absentee and mail-in
ballots such as signature verification, witness
requirements, and statutorily authorized secure
ballot drop-off locations.

Citing the COVID-19 pandemic, Defendant States
gutted the safeguards for absentee ballots through
non-legislative actions, despite knowledge that
absentee ballots are “the largest source of potential
voter fraud,’ BUILDING CONFIDENCE IN U.S.
ELECTIONS: REPORT OF THE COMMISSION ON FEDERAL
ELECTION REFORM, at 46 (Sept. 2003) (hereinafter,
“CARTER-BAKER'), which is magnified when absentee
balloting is shorn of ballot-integrity measures such as
signature verification, witness requirements, or
outer-envelope protections, or when absentee ballots
are processed and tabulated without bipartisan
observation by poll watchers.
Factual Background

Without Defendant States’ combined 72 electoral
votes, President Trump presumably has 232 electoral
votes, and former Vice President Biden presumably
has 234. Thus, Defendant States’ electors will
determine the outcome of the election. Alternatively,
if Defendant States are unable to certify 37 or more
electors, neither candidate will have a majority in the
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Electoral College, in which case the election would
devolve to the U.S. House of Representatives under
the Twelfth Amendment to the U.S. Constitution.

STANDARDOF REVIEW

Original actions follow the motions practice of the
Federal Rules of Civil Procedure. S.Ct. 17.2. Plaintiffs
can obtain preliminary injunctions in original actions.
See California v. Texas, 459 U.S. 1067 (1982)
C[mlotion of plaintiff for issuance of a preliminary
injunction granted’); United States v. Louisiana, 351
US. 978 (1956) (enjoining named state officers “and
othersacting with them .. from prosecuting any other
case or cases involving the controversy before this
Court until further order of the Court”). Similarly, a
moving party can secka stay pending appeal under
this Court's Rule 23.2

Plaintiffs who seek interim relief under Federal
Rule 65 must establish that they likely will succeed on
the merits and likely will suffer irreparable harm
without interim relicf, that the balance of equities
between their harm in the absence of interim relief
and the defendants’ harm from interim relief favors
the movants, and that the public interest favors
interim relief, Winter v. Natural Resources Def.
Council, Inc., 555 U.S. 7, 20 (2008). To obtain a stay
pending appeal under this Court's Rule 23, the
applicant must meet a similar test:

© See, Frank. Walker, 135 5.Ct. 7 (20140); Hustedv.Ohio
State Conf. of the NAACP, 135 S.Ct. 42 (2014); North Carolina v.
League of Women Voter, 135 S.CL 6 014): Arizona Sects ofState's Office v. Feldman, 17 S.Ct. 416 (2016. North Carolina
u. Covinglon, 138 S.Ct. 971 (2018). Republican Nat Comm. ©
Democratic Natl Comn.. 1108 Ct. 1205 (2020),
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(1) a reasonable probability that four Justices
will consider the issue sufficiently meritorious
to grant certiorari; (2) a fair prospect that a
majority of the Court will vote to reverse the
judgment below; and (3) a likelihood that
irreparable harm will result from the denial of
a stay. In close cases the Circuit Justice or the
Court will balance the equities and weigh the
relative harms to the applicant and to the
respondent.

Hollingsworth v. Perry, 558 U.S. 183, 190 (2010).

ARGUMENT
1. THIS COURT IS LIKELY TO EXERCISE ITS

DISCRETION TO HEAR THIS CASE.
Although Plaintiff State disputes that this Court

has discretion to decide not to hear this case instituted
by a sovereign State, see 28 US.C. § 1251(a) (this
Court's jurisdiction is exclusive for actions between
States); Nebraska v. Colorado, 136 S.Ct. 1034, 1035
(2016) (Thomas, J., dissenting, joined by Alito, J.);
accord New Mexico v. Colorado, 137 S.Ct. 2319 (2017)
(Thomas, J., dissenting), this Court is nonetheless
likelytoexercise its discretion to hear this case for two,
reasons, which is analogous to the first Hollingstworth
factor for a stay.

First, in the analogous case of Republican Party v.
Boockuar, No. 20A54, 2020 U.S. LEXIS 5181 (Oct. 19,
2020), four justices voted to stay a decision by the
Pennsylvania Supreme Court that worked an example
of the type of non-legislative revision to State election
law that the Plaintiff State challenges here. In
addition, since then, a new Associate Justice joined
the Court, and the Chief Justice indicateda rationale
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for voting against a stay in Democratic Nat'l Comm.
v. Wisconsin State Legis., No. 2066, 2020 U.S. LEXIS
5187, at *1 (Oct. 26, 2020) (Roberts, C.J. concurring
in denial of application to vacate stay) that either does
not apply to original actions or that was wrong for the
reasons set forth in Section ILA.2, supra (non-
legislative amendmentofState election statutes poses
a question that arises under the federal Constitution,
see Bush II, 531 US. at 113 (Rehnquist, C.J.,
concurring).

Second, this Court has repeatedly acknowledged
the “uniquely important national interest” in elections
for president and the rules for them. Bush II, 531 U.S.
at 112 (interior quotations omitted): see also Oregon v.
Mitchell, 400 U.S. 112 (1970) (original jurisdiction in
voting-rights cases). Few cases on this Court's docket.
will be as important to our future as this case.

Third, no other remedy or forum exists for a State
to challenge multiple States’ maladministration of a
presidential election, see Section ILA8, infra, and
some court must have jurisdiction for these
fundamental issues about the viability of our
democracy: “if there is no other mode of trial, that
alone will give the King's courts a jurisdiction.”
Mostyn v. Fabrigas, 98 Eng. Rep. 1021, 1028 (K.B.
1774) (Lord Mansfield)
IL THE PLAINTIFF STATE IS LIKELY TO

PREVAIL.
Under the  Winter-Hollingsworth test, the

plaintiffs likelihood of prevailing is the primary factor
toassess the need for interim relief. Here, the Plaintiff
State will prevail because this Court has jurisdiction
and the Plaintiff State's merit case is likely to prevail.
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A. This Court has jurisdiction over

Plaintiff State's claims
In order to grant leave to file, this Court first must

assure itselfofits jurisdiction, Steel Co. v. Citizens for
a Better Env’, 523 US. 83, 95 (1998); cf. Foman v.
Davis, 371 U.S. 178, 182 (1962) (courts deny leave to
file amended pleadings that would be futile). That
standard is met here. The Plaintiff State's
fundamental rights and interests ave at stake. This
Court is the only venue that can protect the Plaintiff
State's Electoral College votes from being cancelled by
the unlawful and constitutionally tainted votes cast
by Electors appointed by the Defendant States.

1. The claims fall within this Court's
constitutional and statutory subject

The federal judicial power extends to
“Controversies between two or more States.” U.S.
CONST. art. III, § 2, and Congress has placed the
jurisdiction for such suits exclusively with the
Supreme Court: “The Supreme Court shall have
original and exclusive jurisdictionofall controversies
between two or more States.” 28 US.C. § 12512)
(emphasis added). This Court not only is a permissible
court for hearing this action; it is the only court that
can hear this action quickly enough to render relief
sufficient to avoid constitutionally tainted votes in the
Electoral College and to place the appointment and
certification of the Defendant States’ presidential
electors before their legislatures pursuant to 3 U.S.C.
§§ 2. 5, and 7 in time for a vote in the House of
Representatives on January 6, 2021. See 3 U.S.C. § 15.
With that relief in place, the House can resolve the
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election on January 6, 2021, in time for the President
10 be selected by the constitutionally set date of
January 20. U.S. CONST. amend. XX, § 1.

2. Theclaimsariseunderthe

When States violate their own election laws, they
may argue that these violations are insufficiently
federal to allow review in this Court. Cf. Foster v.
Chatman, 136 S.Ct. 1737, 1745-46 (2016) (this Court
lacks jurisdiction to review state-court decisions that
“rest(] on an adequate and independent state law
ground’). That attempted evasion would fail for two
reasons.

First, in the election context, a state-court remedy
ora state executive's administrative action purporting
to alter state election statutes implicates the Electors
Clause. See Bush IT, 531 U.S. at 105. Even a plausible
federal-law defense to state action arises under
federal law within themeaningof Article IIL. Mesa v.
California, 489 U.S. 121, 136 (1989) (holding that “it
is the raising of a federal question in the officer's
removal petition that constitutes the federal law,
under which the action against the federal officer
arises for Art. II purposes”). Constitutional arising-
under jurisdiction exceeds statutory federal-question
jurisdiction of federal district courts,’ and—indeed—
we did not even have federal-question jurisdiction
until 1875. Merrell Dow Pharm., 478 U.S. at 807. The

5 The statute for federaloffcer removal at issue in Mesa
omits the wellpleaded complaint rule, id. which is a statutory
restriction on federal-question jurisdiction under 28 US.C. §1331. See Merrell Dot Pharm., Inc. v. Thompson, 478 U.S. $04
508 (1956)
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Plaintiff States Electoral Clause claims arise under
the Constitution and so are federal, even if the only
claim is that the Defendant States violated their own
state election statutes. Moreover, as is explained
below, the Defendant States’ actions injure the
interests of Plaintiff State in the appointment and
certification of presidential electors to the Electoral
College.

Given this federal-law basis against these state
actions, the state actions are not “independent” of the
federal constitutional requirements that provide this
Court jurisdiction. Fox Film Corp. v. Muller, 296 U.S.
207, 210-11 (1935); f. City of Chicago v. Int'l Coll. of
Surgeons, 522 U.S. 156, 164 (1997) (noting that “even
though state law creates a party's causes of action, its.
case might still ‘arise under’ the laws of the United
States ifa well-pleaded complaint established that its
right to relief under state law requires resolution of a
substantial question of federal law” and collecting
cases) (internal quotations and alterations omitted).
Plaintiff State's claims therefore fall within this
Court's arising-under jurisdiction.

Second, state election law is not purely a matter
of state law because it applies “not only to elections to
state offices, but also to the election of Presidential
electors,” meaning that state law operates, in part, “by
virtueof a direct grant of authority made under Art.
11, § 1, el. 2, of the United States Constitution.” Bush
1. 531 U.S. at 76. Logically, “any state authority to
regulate election to [federal] offices could not precede
their very creation by the Constitution,” meaning that
any “such power had to be delegated to, rather than
reserved by, the States.” Coole v. Gralike, 531 U.S.
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510,522 (2001) (internal quotations omitted). “It is no
original prerogative of State power to appoint a
representative, a senator, or President for the Union.”
J. Story, 1 COMMENTARIES ON THE CONSTITUTION OF
THE UNITED STATES § 627 (3d ed. 1858). For these
reasons, any “significant departure from the
legislative scheme for appointing Presidential clectors
presents a federal constitutional question.” Bush 11,
531 US. at 118 (Rehnquist, C.J., concurring).

Under these circumstances, this Court has the
power both to review and to remedy a violation of the
Constitution. Significantly, parties do not need
winning hands to establish jurisdiction. Instead,
jurisdiction exists when “the rightof the petitioners to
recover under their complaint will be sustained if the
Constitution and laws of the United States are given
one construction,” evenif the right “will be defeated if
they are given another.” Bell v. Hood, 327 U.S. 678,
685 (1946). At least as to jurisdiction, a plaintiff need
survive only the low threshold that “the alleged claim
under the Constitution or federal statutes [not] ... be
immaterial and made solely for the purpose of
obtaining jurisdiction or ... wholly insubstantial and
frivolous.” Id. at 682. TheBillofComplaint meets that
test.

3. The claims raise a “case or
controversy” between the States.

Like any other action, an original action must
meet the Article 111 criteria for a case or controversy:
“it must appear that the complaining State has
suffered a wrong through the action of the other State,
furnishing ground for judicial redress, or is asserting
a right against the other State which is susceptible of
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judicial enforcement according to the accepted
principles of the common law or equity systems of
jurisprudence.” Maryland v. Louisiana, 451 U.S. 725,
735-36 (1981) (internal quotations omitted). Plaintiff
State has standing under those rules.

With voting, “the right of suffrage can be denied
by a debasement or dilution of the weight ofa citizen's
vote just as effectively as by wholly prohibiting the
free exercise of the franchise.” Bush II, 531 U.S. at
105 (quoting Reynolds, 377 US. at 553). In
presidential elections, “the impact of the votes cast in
each State is affected by the votes cast for the various
candidates in other States.” Anderson v. Celebrezze,
460 U.S. 780, 795 (1983). Thus, votes in the Defendant
States affect the votes in the Plaintiff State, as set
forth in more detail below.

a. PlaintiffState suffers an injury
in fact.

The citizens of Plaintiff State have the right to
demand that all other States abide by the
constitutionally set rules in appointing Presidential
Electors to the Electoral College. “No right is more
precious in a free county than that of havinga voice
in the election of those who make the laws under
which, as good citizens, we must live. Other rights,

' tits constitutional minimum, standing doctrine measures
the necessary effect on plaintiffs under a tripartite test:
cognizable injury to the plaintiffs, causation by the challenged
conduct, and redressable by a court. Lujan v. Defenders of
Wildlife, 501 US. 555, 561-62 (1992). The rules for standing in
state-versus-state actions is the same as the rules in other
actions under Article 11. See Maryland v. Louisiana, 151 US.
725,736 (1981).

FL-AG-21-0220-A-000731



1
even the most basic, are illusory if the right to vote is
undermined.” Wesberry, 376 U.S. at 10; Yick Wo v.
Hopkins, 118 U.S. 356, 370 (1886) (‘the political
franchise of voting” is “a fundamental political right,
because preservative of all rights"). “Every voter in a
federal ... election, whether he votes for a candidate
with little chance of winning or for one with little
chanceoflosing, has a right under the Constitution to
have his vote fairly counted.” Anderson v. United
States, 417 U.S. 211, 227 (1974); Baker v. Carr, 369
USS. 186, 208 (1962). Put differently, “a citizen has a
constitutionally protected right to participate in
elections on an equal basis with other citizens in the
jurisdiction,” Dunn v. Blumstein, 405 U.S. 330, 336
(1972), and—unlike the residency durations required
in Dunn—the “jurisdiction” here is the entire United
States. In short, the rights at issue are cognizable
under Article III.

Significantly,Plaintiff State presses its own form
of voting-rights injury as a State. As with the one-
person, one-vote principle for congressional
redistricting in Wesberry, the equality of the States
arises from the structureof the Constitution, not from
the Equal Protection or Due Process Clauses. See
Wesberry, 376 U.S. at 7-8; id. n.10 (expressly not
reaching claims under Fourteenth Amendment).
Whereas the House represents the People
proportionally, the Senate represents the States. See
USS. Const. art. V, cl. 3 (no state, without its consent,
shall be deprived of its equal suffrage in the Senate”).
While Americans likely care more about who is clected
President, the States have a distinct interest in who
is elected Vice President and thus who can cast the tie-
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breaking vote in the Senate. Through that interest,
Plaintiff State suffers an Article IIT injury when
another State violates federal law to affect the
outcome of a presidential election. This injury is
particularly acute in 2020, where a Senate majority
often will hang on the Vice President's tie-breaking
vote because of the nearly equal—and, depending on
the outcome of Georgia run-off elections in January,
possibly equal—balance between political partis.
Quite simply, it is vitally important to the States who
becomes Vice President.

Because individual citizens may arguably suffer
only a generalized grievance from Electors Clause
violations, Plaintiff State has standing where its
citizen voters would not, Lance v. Coffman, 549 U.S.
437, 442 (2007) (distinguishing citizen plaintiffs from
citizen relators who sued in the nameof a state). In
Massachusetts v. Environmental Protection Agency,
549 US. 497 (2007), this Court held that states
secking to protect their sovereign interests are
“entitled to special _solicitude in our standing
analysis.” Id. at 520. While Massachusetts arose in a
different context—the same principles of federalism
apply equally here to require special deference to the
sovereign states on standing questions.

In addition to standing for their own injuries,
States can assert parens patriae standing for their
citizens who are Presidential Electors: Like

* “The ‘parens patriae’ doctrine ... is a recognition of the
principle that the state,whenaparty 0. suit involving a matter
of sovereign interest, ‘must be deemed to represent all its
citizens.” New Jersey v. New York, 315 US. 369, 372.73 (1953)
(quoting Kentucky Indiana, 281 U.S. 163,173 (1930),
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legislators, Presidential Electors assert “legislative
injury” whenever allegedly improper actions deny
them a working majority. Coleman v. Miller, 307 U.S.
433, 435 (1939). The Electoral College is a zero-sum
game. If the Defendant States’ unconstitutionally
appointed Electors vote for a presidential candidate
opposed by the Plaintiff State's presidential electors,
that operates to defeat the Plaintiff State's interests©
Indeed, even without an electoral college majority.
presidential electors suffer the same voting-debase-
ment injury as voters generally: “It must be
remembered that ‘the right of suffrage can be denied
by a debasement or dilution of the weight ofa citizen's
vote just as effectively as by wholly prohibiting the
free exercise of the franchise.” Bush II, 531 U.S. at
105 (quoting Reynold, 377 U.S. at 555). Those injuries
to electors serve as an Article 111 basis for a parens
patriae action by their States.

b. The Defendant States caused theFi

Non-legislative officials in the Defendant States
cither directly caused the challenged violations of the
Electors Clause or, in the case of Georgia, acquiesced
to them in settling a federal lawsuit. The Defendants
thus caused the Plaintiff's injuries.

© Because Plaintiff State appointed its presidential electors
fully consistent with the Constitution, it suffers injury if its
presidential electors are defeated by’ the Defendant States’
unconstitutionally appointed presidential electors. This injury is
all the more acute because Plaintiff State has taken steps to
prevent fraud. Unlike the Defendant States, the Plaintiff State
neither weakened nor allowed the weakening of its ballot.
integrity statutes by non-legislative means.
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©. Therequestedreliefwould

This Court has authority to redress the Plaintiff
State's injuries, and the requestedrelief will do so.

First, while the Defendant States are responsible
for their elections, this Court has authority to enjoin
reliance on unconstitutional elections:

When the state legislature vests the right to
vote for President in its people, the right to
vote as the legislature has prescribed is
fundamental; and one source of its funda-
mental nature lies in the equal weight
accorded to cach vote and the equal dignity
owed to each voter.

Bush II, 531 U.S. at 104; City of Boerne v. Flores, 521
US. 507, 524 (1997) (‘power to interpret the
Constitution in a case or controversy remains in the
Judiciary"). The PlaintiffState does not ask this Court
to decide who won the election; they only ask that the
Court enjoin the clear violationsofthe Electors Clause

ofthe Constitution.
Second, the relief that the Plaintiff State

requests—namely, remand to the State legislatures to
allocate presidential electors in a manner consistent
with the Constitution—does not violate the Defendant
States’ rights or exceed this Court's power. The power
to select presidential electors is a plenary power of the
legislatures, and this remains so, without regard to
state law:

‘This power is conferred upon the legislatures
ofthe States by the Constitution of the United
States, and cannot be taken from them or
modified by their State constitutions...
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Whatever provisions may be made by statute,
or by the state constitution, to choose electors
by the people, there is no doubt of the right of
the legislature to resume the power at any
time, for it can neither be taken away nor
abdicated.

McPherson v. Blacker, 146 U.S. 1, 35 (1892) (internal
quotations omitted); accord Bush I, 531 U.S. at 76-77;
Bush II, 531 U.S at 104.

Third, uncertainty of how the Defendant States’
legislatures will allocate their electors is irrelevant to
the question of redressability:

If a reviewing court agrees that the agency
misinterpreted the law, it will set aside the
agency's action and remand the case — even
though the agency .. might later, in the
exercise of its lawful discretion, reach the
same result for a different reason.

FEC v. Akins, 524 US. 11, 25 (1998). The Defendant
States’ legislatures would remain free to exercise
their plenary authority under the Electors Clause in
any constitutional manner they wish. For example,
they may review the presidential election results in
their State and determine that winner would be the
same, notwithstanding the violations of state law in
the conduct of the election. Or they may appoint the
Electors themselves, either appointing all for one
presidential candidate or dividing the State's Electors
and appointing some for one candidate and some for
another candidate. Or they may take any number of
actions that would be consistent with the
Constitution. Under Akins, the simple act of
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reconsideration under lawful means is redress
enough.

Fourth, the requested relief is consistent with
federal election law: “Whenever any State has held an
election for the purpose of choosing electors, and has
failed to make a choice on the day prescribed by law,
the electors may be appointed on a subsequent day in
such a manner as the legislature of such State may
direct” 3 USC. § 2. Regardless of the statutory
deadlines for the Electoral College to vote, this Court
could enjoin reliance on the results from the
constitutionally tainted November 3 election, remand
the appointment of Electors to the Defendant States,
and order the Defendant States’ legislatures to certify
their Electors in a manner consistent with the
Constitution, which could be accomplished well in
advanceof the statutory deadline of January 6 for the
House to count the presidential electors’ votes.3
US.C.§15.

4. Plaintiff State has prudentia
standing.

Beyond the constitutional baseline, standing
doctrine also poses prudential limits like the zone-of-
intereststest,Ass'nofData Processing Serv. Org., Inc.
v. Camp, 397 U.S. 150, 153 (1970), and the need for
those seeking to assert absent third parties’ rights to
have their own Article III standing and a close
relationship with the absent third parties, whom a
sufficient “hindrance” keeps from asserting their
rights. Kowalski v. Tesmer, 543 U.S. 125, 128-30
(2004). Prudential doctrines pose no barrier here.

First, the injuries asserted here are “arguably
within the zone of interests to be protected or

FLAG-21-0220-4000737



20
regulated by the ... constitutional guarantee in
question.” Camp, 397 U.S. at 153. The Court has
relied on the structure of the Constitution to provide
the one-person, one-vote standard, Wesberry, 376 U.S.
at 7-8 & n.10, and this case is no different. The
structure of the Electoral College provides that cach
State is allocated a certain number of presidential
electors depending upon that State's representation in
Congress and that cach State must abide by
constitutional requirements in the appointment of its
Electors. When the elections in one State violate
those requirements in a presidential election, the
interests of the citizens in other States are harmed.

Second, even if parens patriae standing were not
available, States have their own injury, a close
relationship with their citizens, and citizens may
arguable lack standing to assert injuries under the
Electors Clause. See, e.g., Bognet v. Sec’y Pa., No. 20-
3214, 2020 U.S. App. LEXIS 35639, at *18-26 (3d Cir.
Nov. 13, 2020). States, by contrast, have standing to
assert such injurics. Lance, 549 US. at 442
(distinguishing citizen plaintiffs who suffer a
generalized grievance from citizen relators who sued
in the nameof a state); of. Massachusetts, 549 U.S. at
520 (federal courts owe “special solicitude in standing
analysis”). Moreover, anything beyond Article III is
merely prudential. Caplin & Drysdale v. United
States, 491 U.S. 617, 623 n.3 (1989). Thus, States also
have third-party standing to assert their citizens’
injuries.
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5. Thisactionisnotmootandwillnot
becomemoot.

None of the looming election deadlines are
constitutional, and they all are within this Court's
powerto enjoin. Indeed, ifthis Court vacated a State's
appointment or certification of presidential electors,
those Electors could not vote on December 14, 2020; if
the Court vacated their vote after the fact, the House
of Representatives could not count those votes on
January 6, 2021. There would be ample time for the
Defendant States’ legislatures to appoint new
presidential electors in a manner consistent with the
Constitution. Any remedial action can be complete
well before January 6, 2020. Indeed, even the
swearing inofthe next President on January 20, 2021,
will not moot this case because review could outlast
even the selection of the next President under “the
‘capable of repetition, yet evading review’ doctrine,”
which applies “in the contextofelection cases ... when
thereare ‘as applied challenges as well as in the more
typical case involving only facial attacks.” FEC uv.
Wisconsin Right to Life, Inc., 551 U.S. 449, 463 (2007)
(internal quotations omitted); accord Norman v. Reed,
502 U.S. 279, 287-88 (1992). Mootness is not, and will
not become, an issue here.

6. This matter is ripe for review.

The Plaintiff State's claims are clearly ripe now,
but they were not ripe before the election: “A claim is
not ripe for adjudication if it rests upon contingent
future events that may not occur as anticipated, or
indeed may not occur at all” Texas v. United States,
523 U.S. 296, 300 (1998) (internal quotations and
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citations omitted).? Prior to the election, there was no
reason to know who would win the vote in any given
State.

Ripeness also raises the question of laches, which
Justice Blackmun called “precisely the opposite argu-
ment” from ripeness. Lujan v. Nat'l Wildlife Fed'n,
497 US. 871, 915 n.16 (1990) (Blackmun, J.
dissenting). Laches is an equitable defense against
unreasonable delay in commencing suit. Petrella v.
MGM, 572 U.S. 663, 667 (2014). This action was
neither unreasonably delayed nor is prejudicial to the
Defendant States.

Before the election, thePlaintiff State had no ripe
claim against a Defendant State:

“One cannot be guilty of laches until his right
tipens into one entitled to protection. For only
then can his torpor be deemed inexcusable.”

What-A-Burger of Va., Inc. v. Whataburger, Inc., 357
F.3d 441, 449-50 (4th Cir. 2004) (quoting 5 J. Thomas
McCarthy, MCCARTHY ON TRADEMARKS AND UNFAIR
COMPETITION § 31: 19 (4th ed. 2003); Gasser Chair Co.
v. Infanti Chair Mfg. Corp., 60 F.3d 770, 777 (Fed. Cir.
1995) (same); Profitness Physical Therapy Ctr. v. Pro-
Fit Orthopedic & Sports Physical Therapy P.C., 314
F.3d 62, 70 (2d Cir. 2002) (same). ThePlaintiff State
could not have brought this action before the election
results. Nor did the full extent of the county-level
deviations from election statutes in the Defendant

THis less clear whether this matter became ripe on or soon
after election night when the networks “called” the election for
Mr. Biden or significantly later when cnough States certified
their vote totals to give him 270-plus anticipated votes in the
electoral college
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States become evident until days after the election,
Moreover, a State may reasonably assess the status of
litigation commenced by candidates to the
presidential election prior to commencing its own
litigation. Neither ripeness nor laches presents a
timing problem here.

7. This action does not raise a non-

The “political questions doctrine” does not apply
here. Under that doctrine, federal courts wil decline
to review issues that the Constitution delegates to one
of the other branches—the “political branches’™—of
government. While appointing presidential clectors
involves political rights, this Court has ruled in a line
of cases beginning with Baker that constitutional
claims related to voting (other than claims brought
under the Guaranty Clause of Article IV, §4) are
justiciable in the federal courts. As the Court held in
Baker, litigation over political rights is not the same
as a political question:

We hold that this challenge to an
apportionment presents no nonjusticiable
“political question.” The mere fact that the
suit seeks protection ofa political right docs
not mean it presents a political question. Such
an objection “is little more than a play upon
words.”

Baker, 369 U.S. at 209. This is no political question; it
is a constitutional one that this Court should answer.

8. No adequate alternate remedy or
forumexists.

In determining whether to hear a case under this
Courts original jurisdiction, the Court has considered
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whetheraplaintiffState “has another adequate forum
in which to settle [its] claim.” United States v. Nevada,
412 U.S. 534, 538 (1973). This equitable limit does not
apply here because Plaintiff State cannot sue
Defendant States in any other forum.

To the extent that Defendant States wish to avail
themselves of 3 U.S.C. § 5's safe harbor, Bush 1, 531
US. at 77-78, this action will not meaningfully stand
in their way:

The State, of course, after granting the
franchise in the special contextofArticle II,
can take back the power to appoint electors. ..
There is no doubt of the right of the legislature
to resume the power at any time, for it can
neither be taken away nor abdicated[.]

Bush II, 531 US. at 104 (citations and internal
quotations omitted).+ The Defendant States’ legisla-
ture will remain free under the Constitution to
appoint electors or vote in any constitutional manner
they wish. The only thing that they cannot do—and
should not wish to do—is to rely on an allocation
conducted in violation of the Constitution to
determine the appointmentof presidential electors.

Moreover, if this Court agrees with the Plaintiff
State that the Defendant States’ appointment of
presidential electors under the recently conducted
clections would be unconstitutional, then the
statutorily created safe harbor cannot be used as a

© Indeed, the Constitution also includes another backstop “ifno person have such majority [of electoral votes], then from the
persons having the highest numbers not exceeding three on the
listofthose voted for as President, the House of Representatives
shallchoose immediately. by ballot” U.S. CoNsr. amend. II.
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justification for a violation of the Constitution. The
safe-harbor framework created by statute would have
to yield in order to ensure that the Constitution was
not violated.

Itis of no moment that Defendants’ state laws may
purport to tether state legislatures to popular votes.
Those state limits on a state legislature's exercising
foderal constitutional functions cannot block action
because the U.S. Constitution “transcends any
limitations sought to be imposed by the people of a
State” under this Court's precedents. Leser v. Garnett,
258 USS. 130, 137 (1922); see also Bush I, 531 U.S. at
77; United States Term Limits v. Thornton, 514 USS.
779, 805 (1995) (“the power to regulate the incidents
of the federal system is not a reserved power of the
States, but rather is delegated by the Constitution").
As this Court recognized in McPherson v. Blacker, the
authority to choose presidential electors:

is conferred upon the legislatures of the states
by the Constitution of the United States, and
cannot be taken from them or modified by
their state constitutions. .. Whatever
provisions may be made by statute, or by the
state constitution, lo choose electors by the
peaple, there is no doubt of the right of the
legislature to resume thepower at any time, for
it can neither be taken away or abdicated.

146 US. 1, 35 (1892) (emphasis added) (internal
quotations omitted). The Defendant States would
suffer no cognizable injury from this Court's enjoining
their reliance on an unconstitutional vote.
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B. ThePlaintiff State is likely to prevail on
the merits.

For interim relief, the most important factor is the
likelihood of movants' prevailing. Winter, 555 U.S. at
20. The Defendant States’ administration of the 2020
election violated the Electors Clause, which renders
invalid any appointmentof presidential electors based
upon those election results. For example, even
without fraud or nefarious intent, a mail-in vote not
subjected to the State legislature's ballot-integrity
‘measures cannot be counted. It does not matter that a
judicial or executive officer sought to bypass that
screening in response to the COVID pandemic: the
choice was not theirs to make. “Government is not free
to disregard the [the Constitution] in times of crisis.”
Roman Catholic Diocese of Brooklyn, New York v.
Cuomo, 592 U.S. __ (Nov. 25, 2020) (Gorsuch, J.,
concurring). With all unlawful votes discounted, the
clection result is an open question that this Court
must address. Under 3 USC. § 2, the State
legislatures may answer the question, but the
question must be asked here.

1. Defendant States violated the
Electors Clause by modifying their
legislatures’ election laws through
non-legislative action.

The Electors Clause grants authority to State
Legislatures under both horizontal and vertical
separation of powers. It provides authority to cach
State—not to federal actors—the authority to dictate
the manner of selecting presidential electors. And
within cach State, it explicitly allocates that authority
to a single branch of State government: to the
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“Legislature thereof.” U.S. Const. Art. IL § 1, cl. 2.
State legislatures’ primacy vis-a-vis non-logislative
actors—whether State or federal—is even more
significant than congressional primacy vis-a-vis State
legislatures.

‘The State legislatures’ authority is plenary. Bush
11,531 U.S. at 104. It “cannot be taken from them or
modified” even through “their state constitutions.”
McPherson, 146 U.S. at 35; Bush I, 531 U.S at 76-77;
Bush 11, 531 US at 104. The Framers allocated
election authority to State legislatures as the branch
closest—and most accountable—to the People. See,
e., Robert G. Natelson, The Original Scope of the
Congressional Power to Regulate Elections, 13 U. PA.
J. CONST. L. 1, 31 (2010) (collecting Founding-era
documents); cf. THE FEDERALIST No. 57, at 350 (C.
Rossiter, ed. 2003) (Madison, J.) (“House of
Representatives is so constituted as to support in its
members an habitual recollectionof their dependence
on the people”). Thus, only the State legislatures are
permitted to create or modify the respective State's
rules for the appointmentofpresidential electors. U.S.
Const. art. II, § 1, cl. 2.

Regulating election procedures is necessary both
to avoid chaos and to ensure fairness:

Common sense, as well as constitutional law,
compels the conclusion that government must
play an active role in structuring elections; as
a practical matter, there must be a substan-
tial regulationofelections if they are to be fair
and honest andif some sort of order, rather
than chaos, is to accompany the democratic
Processes.
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Burdick v. Takushi, 504 U.S. 428, 433 (1992) (interior
quotations omitted). Thus, for example, deadlines are
necessary to avoid chaos, even if some votes sent via
absentee ballot do not arrive timely. Rosario v.
Rockefeller, 410 U.S. 752, 758 (1973). Even more
importantly in this pandemic year with expanded
mail-in voting, ballot-integrity measures—e.g..
witness requirements, signature verification, and the
like—are an essential component of any legislative
expansion of mail-in voting. See CARTER-BAKER, at 46
(absentee ballots are “the largest source of potential
voter fraud’). Though it may be tempting to permit a
breakdown of the constitutional order in the face of a
global pandemic, the rule of law demands otherwise.

Specifically, because the Electors Clause makes
clear that state legislative authority is exclusive, non-
legislative actors lack authority to amend statutes.
Republican PartyofPa. v. Boockvar, No. 20-542, 2020
U.S. LEXIS 5188, at *4 (Oct. 28, 2020) (‘there is a
strong likelihood that the State Supreme Court
decision violates the Federal Constitution’) (Alito, J.,
concurring); Wisconsin State Legis., No. 20A66, 2020
US. LEXIS 5187, at *11-14 (Oct. 26, 2020)
(Kavanaugh, J., concurring in denial of application to
vacate stay); ¢f. Grayned v. City of Rockford, 408 U.S.
104, 110 (1972) (itis not within our power to construe
and narrow state laws"); Free Enter. Fund v. Pub. Co.
Accounting Oversight Bd., 561 U.S. 477, 509-10 (2010)
(editorial freedom ... [to “blue-pencil’ statutes]
belongs to the Legislature, not the Judiciary). That
said, courts can enjoin elections or even enforcement
of unconstitutional election laws, but they cannot
rewrite the law in federal presidential elections.
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For example, if a state court enjoins or modifies

ballot-integrity measures adopted to allow absentee
or mail-in voting, that invalidates ballots cast under
the relaxed standard unless the legislature has—prior
to the election—ratified the new procedure. Without
pre-clection legislative ratification, results based on
the treatment and tabulation of votes done in
violation of state law cannot be used to appoint
presidential electors.

Elections must be lawful contests, but they should
not be mere litigation contests where the side with the
most lawyers wins. As with the explosion of nation-
wide injunctions, the explosion of challenges to State
election law for partisan advantage in the lead-up to
the 2020 election “is not normal.” Dep't of Homeland.
Sec. v. New York, 140'S. Ct. 599, 600 (2020) (Gorsuch,
J., concurring in the grant of stay). Nor is it healthy.
Under the “Purcell principle,” federal courts generally
avoid enjoining state election laws in the period close
to an election. Purcell, 549 U.S. at 4-5 (citing “voter
confusion and consequent incentive to remain away
from the polls”). Purcell raises valid concerns about
confusion in the run-up to clections, but judicial
election-related injunctions also raise post-election
concerns. For example,if a state court enjoins ballot-
integrity measures adopted to secure absentee or
mail-in voting, that invalidates ballots cast under the
relaxed standard unless the State legislature has had
time to ratify the new procedure. Without either pro-
election legislative ratification or a severability clause
in the legislation that created the rules for absentee
voting by mail, the state court's actions operate to
violate the Electors Clause.
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2. State and local administrators

systemic failure to follow State
election law qualifies as an unlawfu
amendmentofState law.

When non-legislative state and local executive
actors engage in systemic or intentional failure to
comply with their State's duly enacted election laws,
they adopt by executive fiat a de facto equivalentof an
impermissible amendment of State election law by an
executive or judicial officer. See Section ILB.1, supra.
This Court recognizes an executive's “consciously and
expressly adoptling] a general policy that is so
extreme as to amount to an abdication of its statutory
responsibilities” as another form of reviewable final
action, even if the policy is not a written policy.
Heckler v. Chaney, 470 USS. 821, 833 n.d (1985)
(interior quotations omitted); accord id. at 839
(Brennan, J., concurring). Without a bona fide
amendment to State election law by the legislature,
executive officers must follow state law. Cf. Morton v.
Ruiz, 415 U.S. 199, 235 (1974); Service v. Dulles, 354
U.S. 363, 388-89 (1957). The wrinkle here is that the
non-legislative actors lack the authority under the
federal Constitution to enact a bona fide amendment,
regardless of whatever COVID-related emergency
power they may have.”

“To advance the principles enunciated in Jacobson ©
Massachusetts, 197 U.S. 11 (1905) (concerning state police power.
10 enforce compulsory vaccination laws). as authority for non-
legislative state actors re-writing stato election statutes—in
directconflictwith the Electors Clause—is a nonstarter. Clearly,
“the Constitution does not conflict withitselfby conferring, upon
the one hand, a... power, and taking the same power away. on
the other, by the imitations of the duc process clause.”
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This form of executive nullificationofState law by

statewide, county, or city officers is a variant of
impermissible amendment by a non-legislative actor.
See Section ILB.1, supra. Such nullification is always
unconstitutional, but it is especiallyegregious when it
eliminates legislative safeguards for election integrity
(e.g., signature and witness requirements for absentee
ballots, poll watchers). Systemic failure by
statewide, county, or city election officials to follow
State election law is no more permissible than formal
amendments by an executive or judicial actor.
IIL THE OTHER WINTER-HOLLINGSWORTH

FACTORS WARRANT INTERIM RELIEF.
Although Plaintiff State's likelihood of prevailing

would alone justify granting interim relief, relief is
also warranted by the other Winter-Hollingsworth
factors.

Brushaber v. Union Pac. R. Co., 210 US. 1, 21 (1916). In other
words, the States’ reserved police power docs not abrogate the
Constitution'sexpressElectorsClause.Seealso Coolv. Gralike,
531 U.S. at 522 (election authority is delegated to States, not
reserved by them); accord Story. | COMMENTARIES § 621.

Poll watchers are “prophylactic measures designed to pre-
vent election fraud.” Harris v. Conrad, 675 F.2d 1212, 1216 0.10
(11th Cir. 1982), and “to insure against tampering with the
voting process.” Baer v. Meyer, 728 F.2d 471, 476 (10th Cir.
1984). For example, poll monitors reported that 199 Chicago
voters cast 300 party-line Democratic votes, as well as three
party-line Republican votes in one election. Barrv. Chatman,
397F.2d 515, 515-16 & n.3(7th Cir. 1968).
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A.Plaintiff State will suffer irreparable
harm if the Defendant States’
unconstitutional presidential electors
vote in the Electoral College.

Allowing the unconstitutional election results in
Defendant States to proceed would irreparably harm
Plaintiff State and the Republic both by denying
representation in the presidency and in the Senate in
the near term and by permanently sowing distrust in
federal elections. This Court has found such threats to
constitute irreparable harm on numerous occasions.
See note 2, supra (collecting cases). The stakes in this
case are too high to ignore.

B. The balance of equities tips to the
Plaintiff State.

All State partics represent citizens who voted in
the 2020 presidential election. Because of their
unconstitutional actions, Defendant States represent
some citizens who cast ballots not in compliance with
the Electors Clause. It does notdisenfranchise anyone
to require the State legislatures to attempt to resolve
this matter as 3 U.S.C. § 2. the Electors Clause, and
even the Twelfth Amendment provide. By contrast, it
would irreparably harm Plaintiff State if the Court
denied interim relief.

In addition to ensuring that the 2020 presidential
election is resolved in a manner consistent with the
Constitution, this Court must review the violations
that occurred in the Defendant States to enable
Congress and State legislatures to avoid future chaos
and constitutional violations. Unless this Court acts
to review this presidential lection, these
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unconstitutional and unilateral violations of state
election laws will continue in the future.

C. The public interest favors interim relief.
The last Winter factor is the public interest. When

parties dispute the lawfulness of government action,
the public interest collapses into the merits. ACLU v.
Ashcroft, 3822 F.3d 240, 247 (3d Cir. 2003); Washington
v. Reno, 35 F.3d 1093, 1103 (6th Cir. 1994); League of
Women Voters of the United States v. Newby, 838 F.3d
1, 12 (D.C. Cir. 2016). If the Court agrees with
Plaintiff State that non-legislative actors lack
authority to amend state statutes for selecting
presidential electors, the public interest requires
interim relief. Withholding relief would leave a taint
over the election, disenfranchise voters, and lead to
still more electoral legerdemain in future elections.

Electoral integrity ensures the legitimacy of not
just our governmental institutions, but the Republic
itself. See Wesberry, 376 U.S. at 10. “Voters who fear
their legitimate votes will be outweighed by
fraudulent ones will feel disenfranchised.” Purcell,
549 US. at 4. Against that backdrop, few cases could
warrant this Court's review more than this
extraordinary case arising from a presidential
election. In addition, the constitutionality of the
process for selecting the President is of extreme
national importance. If the Defendant States are
permitted to violate the requirements of the
Constitution in the appointment of their presidential
electors, the resulting vote of the Electoral College not
only lacks constitutional legitimacy, but the
Constitutionitself will be forever sullied.
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The nation needs this Court's clarity: “It is
emphatically the province and duty of the judicial
department to say what the law is.” Marbury v.
Madison, 5 U.S. (1 Cranch) 137, 177 (1803). While
isolated irregularities could be “garden-variety”
election irregularities that do not raise a federal
question," the unconstitutional setting-aside of state
election statutes by non-legislative actors calls both
the result and the process into question, requiring this
Court's “unsought responsibility to resolve the federal
and constitutional issues the judicial system has been
forced to confront.” Bush II, 531 US. at 111. The
public interest requires this Court's action.
IV. ALTERNATIVELY, THIS CASE WARRANTS

SUMMARY DISPOSITION.
In lieu of granting interim relief, this Court could

simply reach themerits summarily. Cf. FED. R. CIV. P.
65(2)(2): S.Ct. Rule 17.5.Two things are clear from the
evidence presented at this initial phase: (1) non-
legislative actors modified the Defendant States’
election statutes; and (2) the resulting uncertainty
casts doubt on the lawful winner. Those two facts are
enough to decide the merits of the Electors Clause
claim. The Court should thus vacate the Defendant
States’ appointment and impending certifications of
presidential electors and remand to their State
legislatures to allocate presidential electors via any
constitutional means that does not rely on 2020

1 “To be sure, garden variety election irregularities” may not
present facts sufficient to offend the Constitution's guarantee of
due process” Hunterc. Hamilton Cty. Bd. ofElections, 635 F.3d
219, 232 (6th Cir. 2011) (quoting Griffin v. Burns, 570 F.2d 1065.
1077 (1st ir. 1978).
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election results that includes votes cast in violation of
State election statutes in place on Election Day.

INCLUSION

This Court should first administratively stay or
temporarily restrain the Defendant States from
voting in the electoral college until further order of
this Court and then issue a preliminary injunction or
stay against their doing so until the conclusionof this
case on the merits. Alternatively, the Court should
reach the merits, vacate the Defendant States’ elector
certifications from the unconstitutional 2020 election
results, and remand to the Defendant States’
legislatures pursuant to 3 US.C. § 2 to appoint
electors.
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STATEMENT OF INTEREST OF AMICI
“In the context ofa Presidential election,” state

actions “implicate a uniquely important national
interest,” because “the impactof the votes cast in cach
State is affected by the votes cast for the various
candidates in other States.” Anderson v. Celebrezze,
460 U.S. 780, 794-95 (1983). “For the President and
the Vice President of the United States are the only
elected officials who represent all the voters in the
Nation.” Id. “Every voter” in a federal election “has a
right under the Constitution to have his vote fairly
counted, without its being distorted by fraudulently
cast votes.” Anderson v. United States, 417 U.S. 211,
227 (1974).

Amici curiae are the States of Missouri,
__' Amici have several important interests in
this case. First, the States have a strong interest in
safeguarding the separation of powers among state
actors in the regulation of Presidential elections. The
Electors Clause of Article II, § 1 carefully balances
power among state actors, and it assigns a specific
function to the “Legislature thereof’ in each State.
U.S. CONST. art. II, § 1, cl. 4. Our system of federalism
relies on separation of powers to preserve liberty at
every level of government, and the separation of
powers in the Electors Clause is no exception. The
States have a strong interest in preserving the proper
roles of state legislatures in the administration of
federal elections, and thus safeguarding the
individual liberty of their citizens.

This briefs led under Supreme Court Rule 37.4, and all coun-
selof ecard received timely noticeofthe intentto ile this amicus

briefunder Rule 37.2
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Second, amici States have a strong interest in
ensuring that the votes of their own citizens are not
diluted by the unconstitutional administration of
elections in other States. When non-legislative actors
in other States encroach on the authority of the
“Legislature thereof’ in that State to administer a
Presidential election, they threaten the liberty, not
just of their own citizens, but of every citizen of the
United States who casts a lawful ballot in that
election—including the citizens of amici States.

Third, for similar reasons, amici States have a
strong interest in safeguarding against fraud in
voting by mail during Presidential elections. “Every
voter” in a federal election, “has a right under the
Constitution to have his vote fairly counted, without
its being distorted by fraudulently cast votes.”
Anderson, 417 US. at 227. Plaintiffs Bill of
Complaint alleges that non-legislative actors in the
Defendant States stripped away important
safeguards against fraud in voting by mail that had
been enacted by the Legislature in each State. Amici
States share a vital interest in protecting the integrity
of the truly national election for President and Vice
President of the United States.

SUMMARY OF ARGUMENT

The Bill of Complaint raises constitutional
questionsofgreat public importance that warrant this
Court's review. First, like every similar provision in
the Constitution, the separation-of-powers provision
of the Electors Clause provides an important
structural check on government designed to protect
individual liberty. By allocating authority over
Presidential electors to the “Legislature thereof” in
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each State, the Clause separates powers both
vertically and horizontally, and it confors authority on
the branchofstate government most responsive to the
democratic will. Encroachments on the authority of
state Legislatures by other state actors violate the
separationof powers and threaten individual liberty.

The unconstitutional encroachments on the
authority of state Legislatures in this case raise
particularly grave concerns. For decades, responsible
observers have cautioned about the risks of fraud and
abuse in voting by mail, and they have urged the
adoption of statutory safeguards to prevent such
fraud and abuse. In the numerous cases identified in
the Bill of Complaint, non-legislative actors in cach
Defendant State repeatedly stripped away statutory
safeguards that the “Legislature thereof” had enacted
to protect against fraud in voting by mail. These
changes removed protections that responsible actors
had recommended for decades to guard against fraud
and abuse in voting by mail, and they did so in a
‘manner that uniformly and predictably benefited one
candidate in the recent Presidential election. The
allegations in the Bill of Complaint raise grave
questions about election integrity and public
confidence in the administration of Presidential
elections. This Court should grant Plaintiff leave to
file the Bill of Complaint.

ARGUMENT
The Electors Clause provides that each State

“shall appoint” its Presidential electors ‘in such
Manner as the Legislature thereof may direct.” U.S.
CONST. art. IL, § 1, cl. 4 (emphasis added). Moreover,
“folur constitutional system of representative
government only works when the worth of honest
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ballots is not diluted by invalid ballots procured by
corruption.” U.S. Dep't of Justice, Federal Prosecution
of Election Offenses, at 1 (8th ed. Dec. 2017). “When
the election process is corrupted, democracy is
jeopardized” Id. The proposed Bill of Complaint
raises serious concerns about constitutionality and
ballot securityofelection procedures in the Defendant
States. Given the importance of public confidence in
American elections, these allegations raise questions
of great public importance that warrant this Court's
expedited review.
I The Separation-of-Powers Provision of the

Electors Clause Is a Structural Check on
Government That Safeguards Liberty.
Article II requires that each State “shall appoint”

its Presidential electors “in such Manner as the
Legislature thereof may direct.” U.S. CONST. art. II,
§ 1, cl. 4 emphasis added); see also id. art. 1, § 4, cl. 2
(providing that, in each State, the “Legislature
thereof’ shall establish “[t/he Times, Places and
Manner of holding Elections for Senators and
Representatives”).

‘Thus, “in the case of a law enacted by a state
legislature applicable not only to elections to state
offices, but also to the selection of Presidential
electors, the legislature is not acting solely under the
authority given it by the people of the State, but by
virtue of a direct grant of authority made under Art.
11, § 1, cl. 2, of the United States Constitution.” Bush
v. Palm Beach Cty. Canvassing Bd., 531 US. 70, 76
(2000). “[TJhe state legislature's power to select the
manner for appointing electors is plenary.” Bush v.
Gore, 531 U.S. 98, 104 (2000).
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Here, as set forth in the Bill of Complaint, non-
legislative actors in each Defendant State have
purported to “alter(] an important statutory provision
enacted by the [States] Legislature pursuant to its
authority under the Constitution of the United States
to make rules governing the conduct of elections for
federal office.” Republican Party of Pennsylvania v.
Boockuar, No. 20-542, 2020 WL 6304626, at *1 (U.S.
Oct. 28, 2020) (Statement of Alito, J). See Bill of
Complaint, §§ 41127. In doing so, these non-
legislative actors encroached upon the “plenary”
authority of those States’ respective legislatures over
the conduct of the Presidential election in each State.
Bush v. Gore, 531 U.S. at 104. This encroachment on
the authority of each State's Legislature violated the
separation of powers set forth in the Electors Clause.
“Jn the context of a Presidential election, state-
imposed restrictions implicate a uniquely important
national interest. For the President and the Vice
President of the United States are the only clected
officials who represent all the voters in the Nation.”
Anderson, 460 U.S. at 794-795.

In every other context, this Court recognizes that
the Constitution's separation-ofpowers provisions,
which allocate authority to specific governmental
actors to the exclusion of others, are designed to
preserve liberty. “It is the proud boast of our
democracy that we have ‘a government of laws, and
not of men.” Morrison v. Olson, 487 U.S. 654, 697
(1988) (Scalia, J., dissenting). “The Framers of the
Federal Constitution . . . viewed the principle of
separation of powers as the absolutely central
guarantee of a just Government.” Id. “Without a
secure structure of separated powers, our Bill of
Rights would be worthless, as are the bills of rights of
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‘many nations of the world that have adopted, or even
improved upon, the mere words of ours” Id. “The
purpose of the separation and equilibration of powers
in general . . . was not merely to assure effective
government but to preserve individual freedom.” Id.
at 727.

This principleof preserving liberty applies both to
the horizontal separation of powers among the
branches of government, and the vertical separation
of powers between the federal government and the
States. “The federal system rests on what might at
first seem a counterintuitive insight, that ‘freedom is
enhanced by the creation of two governments, not
one.” Bond v. United States, 564 U.S. 211, 220-21
(2011) (quoting Alden v. Maine, 527 U.S. 706, 758
(1999). “[Flederalism secures to citizens the liberties
that derive from the diffusion of sovereign power.”
Bond, 564 U.S. at 221 (2011) (quoting New York v.
United States, 505 U.S. 144, 181 (1992). “Federalism
also protects the liberty of all persons within a State
by ensuring that laws enacted in excess of delegated
governmental power cannot direct or control their
actions.” Id. Moreover, “federalism enhances the
opportunity of all citizens to participate in
representative government.” FERC v. Mississippi,
456 U.S. 742, 789 (1982) (O'Connor, J., concurring in
part and dissenting in part). “Just as the separation
and independence of the coordinate branches of the
Federal Government serve to prevent the
accumulationof excessive power in any one branch, a
healthy balance of power between the States and the
Federal Government will reduce the risk of tyranny
and abuse from cither front.” Gregory v. Ashcroft, 501
U.S. 452, 458 (1991).

FLAG21-0220-A.000763
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The explicit grant of authority to state
Legislatures in the Electors Clause of Article II, §1
effects both a horizontal and a vertical separation of
powers. The Clause allocates to cach State—not to
federal actors—the authority to dictate the manner of
selecting Presidential Electors. And within cach
State, it explicitly allocates that authority to a single
branch of state government: to the “Legislature
thereof” U.S. CONST. art. IL, §1, cl. 4.

It is no accident that the Constitution allocates
such authority to state Legislatures, rather than
executive officers such as Secretaries of State, or
judicial officers such as state Supreme Courts. The
Constitutional Convention's delegates frequently
recognized that the Legislature is the branch most
responsive to the People and most democratically
accountable. See, eg, Robert G. Natelson, The
Original Scope ofthe Congressional Power to Regulate
Elections, 13 U.PA. J. CONST. L. 1, 31 (2010) (collecting.
ratification documents expressing that state
legislatures were most likely to be in sympathy with
the interests of the people); Federal Farmer, No. 12
(1788), reprinted in 2 THE FOUNDERS’ CONSTITUTION
(Philip B. Kurland & Ralph Lerner eds., 1987)
(arguing that electoral regulations “ought to be left to
the state legislatures, they coming far nearest to the
people themselves’); Tk FEDERALIST NO. 57, at
350 (C. Rossiter, ed. 2008) (Madison, J.) (stating that
the “House of Representatives is so constituted as to
support in its members an habitual recollection of
their dependence on the people”); id. (stating that the
“vigilant and manly spirit that actuates the people of
America” is greatest restraint on the House of
Representatives).
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Democratic accountability in the method of
selecting the President of the United States is a
powerful bulwark safeguarding individual liberty. By
identifying the “Legislature thereof” in each State as
the regulator of elections for federal officers, the
Electors Clause of Article 11, § 1 prohibits the very
arrogation of power over Presidential elections by
non-legislative officials that the Defendant States
perpetrated in this case. By violating the
Constitution's separation of powers, these non-
legislative actors undermined the liberty of all
Americans, including the voters in amici States.

IL Stripping Away Safeguards From Voting by
Mail Exacerbates the Risks of Fraud.
By stripping away critical safeguards against

ballot fraud in voting by mail, non-legislative actors in
the Defendant States inflicted another grave injury on
the conduct of the recent election: They enhanced the
risks of fraudulent voting by mail without authority.
An impressive body of public evidence demonstrates
that voting by mail presents unique opportunities for
fraud and abuse, and that statutory safeguards are
critical to reduce such risks of fraud.

For decades prior to 2020, responsible observers
emphasized the risks of fraud in voting by mail, and
the importance of imposing safeguards on the process
of voting by mail to allay such risks. For example, in
Crawford v. Marion County Election Board, this Court
held that fraudulent voting “perpetrated using
absentee ballots” demonstrates “that not only is the
risk of voter fraud real but that it could affect the
outcome of a close election.” Crawford v. Marion
County Election Bd., 553 U.S. 181, 195-96 (2008)
(opinion of Stevens, J.) (emphasis added).
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As noted by Plaintiff, the Carter-Baker
Commission on Federal Election Reform emphasized
the same concern. The bipartisan Commission—co-
chaired by formerPresident Jimmy Carter and former
Secretary of State James A. Baker—determined that
“lalbsentee ballots remain the largest source of
potential voter fraud.” BUILDING CONFIDENCE Ix U.S.
ELECTIONS: REPORT OF THE COMMISSION ON FEDERAL
ELECTION REFORM, at 46 (Sept. 2005) (“Carter-Baker
Report”). According to the Carter-Baker Commission,
“{aJbsentee balloting is vulnerable to abuse in several
ways.” Id. “Blank ballots mailed to the wrong address
or to large residential buildings might bet
intercepted.” Id. “Citizens who vote at home, at
nursing homes, at the workplace, or in church are
more susceptible to pressure, overt and subtle, or to
intimidation.” Id. “Vote buying schemes are far more
difficult to detect when citizens vote by mail.” Id.

Thus, the Commission noted that ‘absentee
balloting in other states has been a major source of
fraud.” Id. at 35. It emphasized that voting by mail
“increases the riskoffraud” 1d. And the Commission
recommended that “States .. need to do more to
prevent ... absentee ballot fraud.” Id. at v.

The Commission specifically recommended that
States should implement and reinforce safeguards to
prevent fraud in voting by mail. The Commission
recommended that “States should make sure that
absentee ballots received by election officials before
Election Day are kept secure until they are opened
and counted.” Id. at 46. It also recommended that
States “prohibit[] ‘third-party organizations,

* Avwilable at hupsiiwwwlegislationlincorgldown:
Toadid/L472 30507952403 chef5c29766256.pdf.
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candidates, and political party activists from handling
absentee ballots” Id. And the Commission
‘highlightedthat a particular state “appear(ed] to have
avoided significant fraud in its vote-by-mail elections
by introducing safeguards to protect ballot integrity,
including signature verification.” Id. at 35 (emphasis
added). The Commission concluded that “[V]ote by
mail is .. likely to increase the risks of fraud and
contested elections ... where the safeguards for ballot
integrity are weaker.” Id.

‘The most recent edition of the U.S. Department of
Justice's Manual on Federal Prosecution of Election
Offenses, published by its Public Integrity Section,
highlights the very same concerns about fraud in
voting by mail. US. Dep't of Justice, Federal
ProsecutionofElection Offenses (8th ed. Dec. 2017), at
28-29 (‘DOJ Manual’)? The Manual states:
“Absentee ballots are particularly susceptible to
fraudulent abuse because, by definition, they are
marked and cast outside the presence of election
officials and the structured environment of a polling
place.” Id. The Manual reportsthat “the more common
ways” that election-fraud “crimes are committed
include ... [olbtaining and marking absentee ballots
without the active input ofthe voters involved.” Id. at
28. And the Manual notes that “(absentee ballot
frauds” committed both with and without the voter's
participation are “common.” Id. at 29.

Similarly, the U.S. Government Accountability
Office concluded that many crimes of election fraud
likely go undetected. In 2014, discussing election
fraud, the GAO reported that “crimes of fraud, in

3 fvailable at htpsiiwwo justice govlcrimi-
nalile/1029066 download.
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particular, are difficult to detect, as those involved are
engaged in intentional deception.” GAO-14-634,
Elections: Issues Related to State Voter Identification
Laws 62.63 (US. Govt Accountability Office Sept.
2014).4

Despite the difficulties of detecting fraud
schemes, recent experience contains many well
documented examples of absentee ballot fraud. For
example, the News21 database, which was compiled
to refute arguments that voter fraud is prevalent,
identified 491 casesofabsentee ballot over the 12-year
period from 2000 to 2012—approximately 41 cases per
year. See News21, Election Fraud in America. This
database reports that “Absentee Ballot Fraud” was
“[t]he most prevalent fraud” in America, comprising
“24 percent (491 cases)” of all cases reported in the
public records surveyed. Id. Moreover, the database
indicates that this number undercounts the total
incidence of reported cases of absentee ballot fraud,
because it was based on public-record requests to
state and local government entities, many of which
did not respond. Id.

Likewise, the Heritage Foundation's online
databaseofelection-fraud cases—which includes only
a “sampling”ofcases that resulted in an adjudication.
of fraud, such as a criminal conviction or civil
penalty—identified 207 cases of proven “fraudulent
use of absentee ballots” in the United States. The

Available at hitpsiww.ao goviassets/GTOIGG5966.pd.
+ Available at hutpsvotingrights.news21.comiinteractivelelec-
ton.fraud-data-
baselxid=17259,15700023,15700124,15700149,15700186,1570
0191,15700201,15700237,15700242
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Heritage Foundation, Election Fraud Cases.s Again,
this database undercounts the incidence of cases of
election fraud: “The Heritage Foundation's Election
Fraud Database presents a sampling of recent proven
instances of election fraud from across the country.
‘This database is not an exhaustive or comprehensive
list.” Id.

The public record abounds with recent examples
of such fraudulent absentee-ballot schemes. For
example, in November 2019, the mayor of Berkeley,
Missouri was indicted on five felony counts of
absentee ballot fraud for changing votes on absentee
ballots to help him and his political allies to get
elected. Brian Heffernan, Berkeley Mayor Hoskins
Charged with 5 Felony Counts of Election Fraud, Sr.
Louis PUBLIC RADIO (Nov. 21, 2019).7 Mayor Hoskins’
scheme included “going to the home of elderly ...
residents” to harvest absentee ballots, “filling out
absentee ballot applications for voters and having his
campaign workers do the same,’ and ‘altering
absentee ballots” afer he had procured them from
voters. Id. Again, in 2016, a state House race in
Missouri was overturned amid allegations of
widespread absentee-ballot fraud that had occurred
across multiple election cycles in the same
community. Sarah Fenske, FBI, Secretary of State
Asking Questions About St. Louis Statehouse Race,

© Available at hitpsiiwww heritageorglvoterfraudisearchcom-
bine=state=All&year=&case_type=All&fraud_type=211898pa
gsi
© Available at hitpsiinews.stipublicradio.orgipostiberkeley-
‘mayorhoskinscharged.felony-counts-election-raudstream/0
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RIVERFRONT TIMES (Aug. 16, 2016).% One candidate
stated that it was widely known in the community
that the incumbent ran an “absentee game” that
resulted in the mail-in vote tipping the outcome in her
favor in multiple close elections. Id.

Other States have similar experiences. In 2018, a
federal Congressional race was overturned in North
Carolina, and eight political operatives were indicted
for fraud, in an absentee-ballot fraud scheme that
sufficed to change the outcome of the election.
Richard Gonzales, North Carolina GOP Operative
Faces New Felony Charges That Allege Ballot Fraud,
NPR.ORG, (July 30, 2019).9 The indicted operatives
“had improperly collected and possibly tampered with
ballots,” and were charged with “improperly mailing
in absentee ballots for someone who had not mailed it
themselves.” Id.

In the North Carolina case, the lead investigator
testified that the investigation was “a continuous
case” over two election cycles, and that the scheme
involved collecting absentee ballots from voters,
altering the absentee ballots, and forging witness
signatures on the ballots. See In re: Investigation of
Irregularities Affecting Counties Within the 9th
Congressional. District, North Carolina Board of
Elections, Evidentiary Hearing, at 231 The
investigators described it as a “coordinated, unlawful,

. Available at hitps:ww.river.
fronttimes.cominewsblog/2016/08/16/Mbi-secretary-of state-nsk.
ing-questions-about-st-louis-statehouse-race.
* Available at https:iwww.npr.org/201907/30/746800650 north.
caralina-gop-operative:faces-new-felony-charges.that-allege-bal-
Totfraud.
» Available at httpsilimages.ra-
dio.comiwbt/Voter3201D_%20Website pdf.

FL-AG-21:0220-A-000770



15

and substantially resourced absentee ballots scheme.”
Id. at 2. According to the investigators’ trial
presentation, the investigation involved 142 voter
interviews, 30 subject and witness interviews, and
subpoenasof documents, financial records, and phone
records. Id. at 3. The perpetrators collected absentee
ballots and falsified ballot witness certifications
outside the presence of the voters. Id. at 10, 13. The
congressional election at issue was decided by margin
ofless than 1,000 votes. Id. at 4. The scheme involved
the submissionofwell over 1,000 fraudulent absentee
ballots and request forms. Id. at 11. The perpetrators
took extensive steps to conceal the fraudulent scheme,
which lasted over multiple election cycles before it
was detected. Id. at 14.

Similarly, in 2016, a politician in the Bronx was
indicted and pled guilty to 242 countsofelection fraud
based on an absentee ballot fraud scheme. Ben
Kochman, Bronx politician pleads guilty in absentee
ballot scheme for Assembly election, NEW YORK DAILY
NEws (Nov. 22, 2016). Despite pleading guilty to 242
felonies involving absentee ballot fraud in an election
that was decided by two votes, the defendant received
10 jail time and vowed to run for office again after a
short disqualification period. Id.

‘The increases in mail-in voting due to the COVID-
19 pandemic likewise increased opportunities for
fraud. For instance, in May 2020, the leader of the
New Jersey NAACP called for an election in Paterson,
New Jersey to be overturned due to widespread mail:
in ballot fraud. See Jonathan Dienst ot al., NJNAACP.

i—————
crime/bronx-pol-pleads-guilty-absentee-ballot-scheme-article-
1.288009.
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Leader Calls for Paterson Mail-In Vote to Be Canceled
Amid Corruption Claims, NBC NEW YORK (May 27,
2020).12 “Invalidate the election. Let's do it again,’
[the NAACP leader] said amid reports more that 20
percent of all ballots were disqualified, some in
connection with voter fraud allegations.” Id.

Hundreds of other reported cases highlight the
same concerns about the vulnerability of voting by
mail to fraud and abuse. Recently, a Missouri court
considered extensive expert testimony reviewing
absentee-ballot fraud cases like these. Findings of
Fact, ConclusionsofLaw, and Final Judgment in Mo.
State Conference of the NAACP v. State, No. 20AC-
C€C00169-01 (Circuit Court of Cole County, Missouri
Sept. 24, 2020), aff'd, 607 S.W.3d 728 (Mo. banc Oct.
9, 2020) (“Mo. NAACP"). The court held that cases of
absentee-ballot fraud “have several common features
that persist across multiple recent cases: (1) close
elections; (2) perpetrators who are candidates,
campaign workers, or political consultants, not
ordinary voters; (3) common techniques of ballot
harvesting, (4) common techniques of signature
forging, (5) fraud that persisted across multiple
elections before it was detected, (6) massive resources
required to investigate and prosecute the fraud, and
(7) lenient criminal penalties.” Id. at 17. Thus, “fraud
in voting by mail is a recurrent problem, that itis hard
to detect and prosecute, that there are strong
incentives and weak penalties for doing so, and that it
has the capacity to affect the outcome of close

= Available at htps:iwvww.nbenewyork com/newspaliticsinj-
naacp-leader-call-forpaterson-malin-vote-to-be-canceled-
amid-fraud.claims 2435162
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elections.” Id. The court concluded that “the threat of
‘mail-in ballot fraud is real.” Id. at 2.
IILThe Bill of Complaint Alleges that the

Defendant States Abolished Critical
Safeguards Against Fraud in Voting by Mail.
The Bill of Complaint alleges that non-logislative

actors in each Defendant State unconstitutionally
abolished or diluted statutory safeguards against
fraud enacted by the state legislature, in violation of
the Presidential Electors Clause. U.S. CONST. art. II,
§1,cl.4. All the unconstitutional changes to election
procedures identified in the Bill of Complaint have
two common features: (1) They abrogated statutory
safeguards against fraud that responsible observers
have long recommended for voting by mail, and (2)
they did so in a way that predictably conferred
partisan advantage on one candidate in the
Presidential election. Such allegations are serious,
and they warrant this Court's review.

Abolishing signature verification. First, the
proposed Bill of Complaint alleges that non-legislative
actors in Pennsylvania, Georgia, and Michigan
unilaterally abolished or undermined signature-
verification requirements for mailed ballots. It
alleges that Pennsylvania's Secretary of State
abrogated Pennsylvania's statutory  signature-
verification requirement for mail-in ballots in a
“friendly” settlement ofa lawsuit brought by activists.
Bill of Complaint, {9 44-46. It alleges that Georgia's
Secretary of State unilaterally abrogated Georgia's
statute authorizing county registrars to engage in
signature verification for absentee ballots in a similar
settlement. Id. 19 66-72. It alleges that Michigan's
Secretary of State permitted absentee ballot

FLAG21-0220-A.000773
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applications online, with no signature at all, in
violation of Michigan statutes, id. 9 85-89; and that
election officials in Wayne County, Michigan simply
disregarded statutory signature verification
requirements, id. §§ 92-95.

In addition to violating the Electors Clause, these
actions contradicted fundamental principles of ballot.
security. As noted above, the Carter-Baker Report
highlighted the importance of “signature verification”
as acritical “safeguard(] to protect ballot integrity” for
ballots cast by mail. Carter-Baker Report, supra, at
35 (emphasis added). Without safeguards such as
signature verification, the Report stated that “[vlote
by mail is ... likely to increase the risks of fraud and
contested elections ... where the safeguards for ballot.
integrity are weaker” Id. ‘The importance of
signature verification is hard to overstate, because
absentee-ballot fraud schemes commonly involve
“common techniques of signature forging,” typically
by nefarious actors who are unfamiliar with the
voter's signature. Mo. NAACP, supra, at 17.
Verifying the voter's signature by comparison to the
signature on the voter rolls thus provides the most
critical safeguard against fraud.

Insecure ballot handling. The Bill of
Complaint alleges that non-legislative actors changed
or abolished statutory rules for the secure handling of
absentee and mail-in ballots in Pennsylvania,
Michigan, and Wisconsin. It alleges that election
officials in Democratic areas of Pennsylvania violated
state statutes by opening and reviewing mail-in
ballots that were required to be kept locked and secure
until Election Day. Bill of Complaint, 4 50-51. It
alleges that Michigan's Secretary of State, acting in
violation of state law, sent 7.7 million unsolicited
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absentee-ballot applications to Michigan voters, thus
“flooding Michigan with millions of absentee ballot
applications prior to the 2020 general election.” Id.
9180-84. And it alleges that the Wisconsin Election
Commission violated state law by placing hundreds of
unmonitored boxes for the submissionofabsentee and
mail-in ballots around the State, concentrated in
heavily Democratic areas. Id. 4 107-114.

In addition to violating the Electors Clause,
these actions contradicted commonsense ballot-
security recommendations. The Department of
Justice's Manual on Federal Prosecution of Election
Offenses notes that vulnerability to mishandling is
what makes absentee ballots “particularly susceptible
to fraudulent abuse” because “they are marked and
cast outside the presence of election officials and the
structured environment of a polling place” DOJ
Manual, at 28-29. According to the Manual,
“[olbtaining and marking absentee ballots without the.
active input of the voters involved” is oneof “the more
common ways’ that election fraud ‘crimes are
committed.” Id. at 28. For this reason, the Carter-
Baker Commission made a seriesofrecommendations
in favor of preventing such insecurity in the handling
of ballots. For example, the Commission
recommended that “States should make sure that
absentee ballots received by election officials before
Election Day are kept secure until they are opened
and counted” Id. at 46. It also recommended that
States “prohibitl] ‘third-party organizations,
candidates, and political party activists from handling
absentee ballots.” 1d,

Inconsistent Statewide Standards. The Bill
of Complaint alleges that the Defendant States
provided different standards and treatment for mail.
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in ballots submitted in different areas of each State,
and that this differential treatment uniformly
provided a partisan advantage to one side in the
Presidential election. It alleges that election officials
in Philadelphia and Allegheny County, Pennsylvania,
applied different standards to voters in those
Democratic strongholds than applied to other voters
in Pennsylvania, in violation of state law. Bill of
Complaint, §§ 52-54. Similarly, it alleges that
Milwaukee, Wisconsin violated state law by
authorizing election officials to “correct” disqualifying
omissions on ballot envelopes by entering information
that the voter should have entered with a red pen,
while no similar “correction” process was granted to
other voters in that State. Id. {9 123-127. And it
alleges that Wayne County, Michigan provided
favorable treatment to its voters, in violation of state
statutes, by simply ignoring statutorily required
signature-verification requirements. Id. § 92-95.

Again, such differential treatment, under
circumstances raising concerns of partisan bias,
contradicts universal recommendations for integrity
and public confidence in elections. As this Court
stated in Bush v. Gore, “[tlhe idea that one group can
be granted greater voting strength than another is
hostile to the one man, one vote basis of our
representative government.” 531 U.S. at 107 (quoting
Moore v. Ogilvie, 394 US 814 (1969)). The Carter-
Baker Report noted that “inconsistent or incorrect
application ofelectoral procedures may have the effect
of discouraging voter participation and may, on
occasion, raise questions about bias in the way
elections are conducted.” Carter-Baker Report, at 49.
“Such problems raise public suspicions or may provide
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grounds for the losing candidate to contest the result
in a close election.” Id.

Excluding Bipartisan Observers. The Bill
of Complaint alleges that certain counties in
Defendant States excluded bipartisan observers from
the ballot-opening and ballot-counting processes. For
example, it alleges that election officials in
Philadelphia and Allegheny County, Pennsylvania,
violated state law by excluding Republican observers
from the opening, counting, and recording of absentee
ballots in those counties. Bill of Complaint, § 49. And
it alleges that election officials in Wayne County,
Michigan violated state statutes by systematically
excluding poll watchers from the counting and
recordingofabsentee ballots. Id. 1§ 90-91.

Such actions, as alleged, raise grave concerns
about the integrityof the vote count in those counties.
As the Carter-Baker Report emphasized, States
should “provide observers with meaningful
opportunities to monitor the conduct of the election.”
Carter-Baker Report, at 47. “To build confidence in
the electoral process, it is important that elections be
administered in a neutral and professional manner,”
without the appearance of partisan bias.” Id. at 49.
When observersof one political party are illegally and
systematically excluded from observing the vote
count, “the appearance of partisan bias” is inevitable.
Id. For counties in Defendant States to exclude
Republican observers weakens public confidence in
the electoral process and raises grave concerns about
the integrity of ballot counting in those counties.

Extending the deadline to receive ballots.
The Bill of Complaint alleges that a non-legislative
actor in Pennsylvania—its Supreme Court—extended
the statutory deadline to receive absentee and mail-in
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ballots without authorization of the “Legislature
thereof,” and directed that ballots with illegible
postmarks or no postmarks at all would be deemed
timely if received within the extended deadline. Bill
of Complaint, 19 48, 55. Again, these non-legislative
changes raise grave concerns about election integrity
in Pennsylvania. First, they created a post-election
window of time during which nefarious actors could
wait and see whether the Presidential election would
be close, and whether perpetrating fraud in
Pennsylvania would be worthwhile. Second, they
enhanced the opportunities for fraud by mandating
that late ballots must be counted even when they are
not postmarked or have no legible postmark, and thus
there isno evidence they were mailed by Election Day.

These changes created needless vulnerability to
actual fraud and undermined public confidence in a
Presidential election. As the Departmentof Justice's
Manual of Federal Prosecution of Election Offenses
states, “the conditions most conducive to election
fraud are close factional competition within an
electoral jurisdiction for an elected position that
matters” DOJ Manual, at 23. “[E]lection fraud is
most likely to occur in electoral jurisdictions where
there is close factional competition for an elected
position that matters.” Id. at 27. That statement
exactly describes the conditions in cach of the
Defendant States in the recent Presidential election.

CONCLUSION

“Fraud in any degree and in any circumstance
is subversive to the electoral process.” Carter-Baker
Report, at 45. The allegations in the Billof Complaint
raise serious constitutional issues under the Electors
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Clause of Article IL, § 1. In addition, the long series
allegations of unconstitutional actions that stripped
away safeguards against fraud in voting by mail raise
concerns about the integrity of the recent election and
the public confidence in its outcome. These are

questionsofgreat public importance that warrant this
Court’s attention. The Court should grant the
Plaintiff's Motion for Leave to File Bill of Complaint.
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COMPROMISE SETTLEMENT AGREEMENT AND RELEASE

This Compromise Settlement Agreement and Release (“Agreement”) is
made and entered into by and between the Democratic Party of Georgia, Inc.
(“DPG"), the DSCC, and the DCCC (collectively, the “Political Party Committees™),
on one side, and Brad Raffensperger, Rebecca N. Sullivan, David J. Worley, Seth
Harp, and Anh Le (collectively, “State Defendants”), on the other side. The parties
0 this Agreement may be referred to individually as a “Party” or collectively as the
“Parties.” The Agreement will take effect when each and every Party has signed it,
as of the date of the last signature (the “Effective Date”).

WHEREAS, in the lawsuit styled as Democratic Party of Georgia, et al. v.
Raffensperger, et al., Civil Action File No. 1:19-cv-5028-WMR (the “Lawsuit”), the
Political Party Committees have asserted claims in their Amended Complaint [Doc.
30] that the State Defendants” (i) absentee ballot signature matching procedure, (ii)
notification process when an absentee ballot is rejected for any reason, and
(iii) procedure for curing a rejected absentee ballot, violate the First and Fourteenth
Amendments to the United States Constitution by unduly burdening the right to vote,
subjecting similarly situated voters to disparate treatment, and failing to afford
Georgia voters due process (the “Claims”), which the State Defendants deny;

WHEREAS, the State Defendants, in their capacity as members of the State
Election Board, adopted on February 28, 2020 Rule 183-1-14-.13, which sets forth
specific and standard notification procedures that all counties must follow after
rejectionofa timely mail-in absentee ballot;

WHEREAS, the State Defendants have a Motion to Dismiss [Doc. 45]
pending before the Court, which sets forth various grounds for dismissal of the
Amended Complaint, including mootness in light of the State Election Board's
promulgation subsequent to adoption on February 28, 2020 of Rule 183-1-14-.13,
which Motion the Political Party Committees deny is meritorious;

WHEREAS, all Parties desire to compromise and settle all disputed issues
and claims arising from the Lawsuit, finally and fully, without admissionofliability,
having agreed on the procedures and guidance set forth below with respect to the
signature matching and absentee ballot rejection notification and cure procedures;
and

WHEREAS, by entering into this Agreement, the Political Party Committees
do not concede that the challenged laws and procedures are constitutional, and
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similarly, the State Defendants do not concede that the challenged laws and
procedures are unconstitutional.

NOW THEREFORE, for and in considerationofthe promises and covenants
contained herein, and other good and valuable consideration, the receipt and
sufficiency of which is hereby acknowledged, the Parties do hereby agree as follows:

1. Dismissal. Within five (5) business days of March 22, 2020, the

effective dateofthe Prompt Notification of Absentee Ballot Rejection rule specified
in paragraph 2(a), the Political Party Committees shall dismiss the Lawsuit with
prejudice as to the State Defendants.

2 Prompt Notification of Absentee Ballot Rejection.

(a) The State Defendants, in theircapacity as membersofthe State Election
Board, agree to promulgate and enforce, in accordance with the Georgia
Administrative Procedures Act and State Election Board policy, the following State
Election Board Rule 183-1-14-.13ofthe Georgia Rules and Regulations:

When a timely submitted absentee ballot is rejected, the board of

registrars or absentee ballot clerk shall send the elector notice of such
rejection and opportunity to cure, as provided by 0.C.G.A. § 21-2-386,
by mailing written notice, and attempt to notify the elector by telephone
and emailif a telephone number or email is on the elector’s voter
registration record, no later than the close of business on the third

business day after receiving the absentee ballot. However, for any
timely submited absentee ballot that is rejected on or after the second
Friday prior to Election Day, the board of registrars or absentee ballot
clerk shall send the elector noticeofsuch rejection and opportunity to
cure, as provided by O.C.G.A. § 21-2-386, by mailing written notice,
and attempt to notify the elector by telephone and emailif a telephone
number or email is on the elector’s voler registration record, no later
than close of business on the next business day.

Ga. R. & Reg. § 183-1-14-.13 Prompt Notification of Absentee Ballot

Rejection

(b) Unless otherwise required by law, State Defendants agree that any
amendments to Rule 183-1-14-.13 will be made in good faith in the spirit of ensuring
that voters are notifiedofrejection of their absentee ballots with ample time to cure
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their ballots. The Political Party Committees agree that the State Election Board's
proposed amendment to Rule 183-1-14-.13 to use contact information on absentee
ballot applications to notify the voter fits within that spirit.

3 Signature Match.

(a) Secretary of State Raffensperger, in his official capacity as Secretary of
State, agrees to issue an Official Election Bulletin containing the following
procedure applicable to the review of signatures on absentee ballot envelopes by
county elections officials and to incorporate the procedure below in training
materials regarding the review ofabsentee ballot signatures for county registrars:

County registrars and absentee ballot clerks are required, upon receipt
ofeach mail-in absentee ballot, to compare the signature or markofthe
elector on the mail-in absentee ballot envelope with the signatures or
marks in eNet and on the application for the mail-in absentee ballot. If
the signature does not appear to be valid, registrars and clerks are
required to follow the procedure set forth in O.CG.A. § 21-2-
386(a)(1)(C). When reviewing an elector’s signature on the mail-in
absentee ballot envelope, the registrar or clerk must compare the
signature on the mail-in absentee ballot envelope to each signature
contained in such elector’s voter registration record in eNet and the
elector’s signature on the application for the mail-in absentee ballot. If
the registrar or absentee ballot clerk determines that the voter's
signature on the mail-in absentee ballot envelope does not match any
of the voter's signatures on file in eNet or on the absentee ballot
application, the registrar or absentee ballot clerk must seck review from
wo other registrars, deputy registrars, or absentee ballot clerks. A mail-
in absentee ballot shall not be rejected unless a majority of the
registrars, deputy registrars, or absentee ballot clerks reviewing the
signature agree that the signature does not match any of the voter's
signatures on file in eNet or on the absentee ballot application. If a
determination is made that the elector’s signature on the mail-in
absentee ballot envelope does not match any ofthe voter's signatures
on file in eNet or on the absentee ballot application, the registrar or
absentee ballot clerk shall write the names of the three elections
officials who conducted the signature review across the face of the
absentee ballot envelope, which shall be in addition to writing.
“Rejected” and the reason for the rejection as required under OCGA
21-2-386(a)(1)(C). Then, the registrar or absentee ballot clerk shall
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commence the notification procedure set forth in O.C.G.A. § 21-2-
386(a)(1)(C) and State Election Board Rule 183-1-14-.13.

(b) The Parties agree that the guidance in paragraph 3(a) shall be issued in
advance ofall statewide elections in 2020, including the March 24, 2020 Presidential
Primary Elections and the November 3, 2020 General Election.

4. Consideration of Additional Guidance for Signature Matching.
‘The State Defendants agree to consider in good faith providing county registrars and
absentee ballot clerks with additional guidance and training materials to follow when
comparing voters’ signatures that will be drafted by the Political Party Committees
handwriting and signature review expert.

5. Attorneys’ Fees and Expenses. The Parties to this Agreement shall
bear their own attorneys fees and costs incurred in bringing or defending this action,
and no party shall be considered to be a prevailing party for the purpose ofany law,
Statute, or regulation providing for the award or recovery of attorney's fees and/or
costs.

6. Release by The Political Party Committees. The Political Party
Committees, on behalf of themselves and their successors, affiliates, and
representatives, release and forever discharge the State Defendants, and eachof their
successors and representatives, from the prompt notification of absentee ballot
rejection and signature match claims and causes of action, whether legal or equitable,
in the Lawsuit.

7. No Admission of Liability. It is understood and agreed by the Parties
that this Agreement is a compromise and is being executed to settlea dispute.
Nothing contained herein may be construed as an admissionofliability on the part
ofanyofthe Parties.

8. Authority to Bind; No Prior Assignment of Released Claims. The
Parties represent and warrant that they have full authority to enter into this
Agreement and bind themselves to its terms.

9. No Presumptions. The Parties acknowledge that they have had input
into the draftingof this Agreement or, alternatively, have had an opportunity to have
input into the draftingof this Agreement. The Partics agree that this Agreement is
and shall be deemed jointly drafted and written by all Parties to it, and it shall be
interpreted fairly, reasonably, and not more strongly against one Party than the other.

4
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Accordingly,ifa dispute arises about the meaning, construction, or interpretation of
this Agreement, no presumption will apply to construe the language of this
Agreement for or against any Party.

10. Knowing and Voluntary Agreement. Each Party to this Agreement
acknowledges that it is entering into this Agreement voluntarily and of its own free
will and accord, and seeks to be bound hereunder. The Parties further acknowledge
that they have retained their own legal counsel in this matter or have had the
opportunity to retain legal counsel to review this Agreement

11. Choice of Law, Jurisdiction and Venue. This Agreement will be
construed in accordance with the lawsofthe StateofGeorgia. In the eventof any
dispute arising outofor in any way related to this Agreement, the Parties consent to
the sole and exclusive jurisdiction of the state courts located in Fulton County,
Georgia. The Parties waive any objection to jurisdiction and venueofthose courts.

12. Entire Agreement; Modification. This Agreement sets forth the entire
agreement between the Parties hereto, and fully supersedes any prior agreements or
understandings between the Parties. The Parties acknowledge that they have not
relied on any representations, promises, or agreements of any kind made to them in
connection with their decision to accept this Agreement, except for those set forth in
this Agreement.

13. Counterparts. This Agreement may be executed in counterparts which,
taken together, will constitute one and the same Agreement and will be effective as
ofthe date last set forth below, and signatures by facsimile and electronic mail will
have the same effect as the originals.

IN WITNESS WHEREOF, the Parties have set their hands and seals to
this instrument on the date set forth below.

s
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INTRODUCTION

Plaintiffs, a group of disappointed Republican presidential electors, filed a

Complaint alleging widespread fraud in the November general election in Georgia,

weaving an unsupported tale of “ballot stuffing,” the switching of votes by an

“algorithm” uploaded to the state’s electronic voting equipment that switched votes

from President Trump to Joe Biden, hacking by foreign actors from Iran and China,

and other nefarious acts by unnamed actors. Plaintiffs did not bring this election

challenge in state court as provided by Georgia's Election Code. Instead, they ask

this Court to change the election outcome by judicial fiat and order the Governor,

the Secretary, and the State Election Board to “de-certify” the resultsofthe election

and replace the presidential electors for Joe Biden (who were selected by a majority

ofGeorgia voters by popular vote as provided by state law) with presidential electors

for President Trump. Their claims would be extraordinaryif true, but they are not.

Much like the mythological “kraken” monster" afer which Plaintiffs have named

this lawsuit, their claims of election fraud and malfeasance belong more to the

kraken's realmof mythos than they do to reality.

! A “kraken” is a mythical sea monster appearing in Scandinavian folklore, being
“closely linked to sailors’ ability to tell tall tales.” See
hitps://en.wikipedia.org/wiki/Kraken.

1
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The truth is that the 2020 general election was, according to the federal agency

tasked with overseeing election security, “the most secure in history.” (See Exhibit

B.)* Cybersecurity experts have determined that there is “no evidence that any

voting system deleted or lost votes, changed votes, or was in any way

compromised.” (Id) The accuracy of the presidential election results has been

confirmed through at least (1) the statewide risk-limiting audit; (2) a hand recount;

and (3) independent testing, which has confirmed that the security of the state's

electronic voting equipment was not compromised.

As a threshold matter, the Eleventh Circuit issued an opinion today that

mandates dismissal of this action for lackofstanding and mootness in the related

case ofWoodv. Raffensperger, No. 20-1418, which raised manyofthe same claims

as this case and sought similar relief. (See slip opinion attached as Exhibit A). In

affirming the district court's decision denying Wood’s motion to enjoin certification

of the election results, the panel held:

We agree with the district court that Wood lacks standing to sue
because he fails to allege a particularized injury. And because Georgia
has already certified its election results and its slate of presidential
electors, Wood's requests for emergencyreliefare moot to the extent
they concem the 2020 election. The Constitution makes clear that

? See Cybersecurity & Infrastructure Security Agency’s Joint Statement From
Elections Infrastructure Government Coordinating Council & the Election
Infrastructure Selector Coordinating Committees, November 12, 2020. A true and
correct copy of this statement is attached as Exhibit B.

2
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federal courts are courts oflimited jurisdiction, U.S. Const. art. III; we
may not entertain post-election contests about garden-variety issues of
‘vote counting and misconduct that may properly be filed in state courts.

(slip op. at 1). This decision squarely controls, and the Court should dismiss the

action because Plaintiffs lack an injury in fact sufficient to establish Article Ill

standing. Certification of the election results also moots Plaintiffs’ claims, as the

Court has no authority under federal law to undo what has already been done.

Other threshold issues bar the relief Plaintiffs seek. Even if they were not

moot, Plaintiffs’ claims are barred by laches because of their inexcusable delay in

raising their challenge to the State’s electronic voting system and absentee ballot

procedures until after their preferred candidate lost. Plaintiffs’ claims are also barred

by the Eleventh Amendment to the U.S. Constitution, which bars suits for

retrospectiverelief against state officials acting in their official capacity absent a

waiver by the State. Similarly, despite their attempts to raise constitutional claims,

Plaintiffs’ lawsuit is really an election contest challenging the Presidential election,

which can and should be brought in a Georgia court as someof Plaintiffs" allies have

recently done.

But most importantly, there is no credible evidence to support the drastic and

unprecedented remedyofsubstituting certified presidential election results with the

Plaintiffs” preferred candidate. Without this, Plaintiffs cannot clearly establish the

3
FLAG21-0220.A000783



Case 1:20-cv-04809-TCB Document61 Filed 12/05/20 Page 7 of 53

required elements for injunctive relief. Like every state, Georgia has a compelling

interest in preserving the integrity of its election process. “Confidence in the

integrityofour electoral processes is essential to the functioningof our participatory

democracy.” Purcell v. Gonzalez, 549 USS. 1, 4 (2006). Public confidence in the

electoral process would certainly be undermined by a court invalidating the certified

results ofa presidential election in which nearly 5 million Georgians cast ballots.

“This Court should decline Plaintiffs’ unsupportable efforts to overturn the expressed

will ofthe voters, and should deny their request forrelief and dismiss this action.

FACTUAL BACKGROUND

I. Georgia's Electronic Voting System is Secure and Has Not Been
Compromised.

Plaintiffs allege wide-ranging conspiracy theories that Georgia's electronic

Voting system has been compromised by Hugo Chavez and the Venezuelan

‘government (or China and Iran, depending on which “expert” is asked), is infected

with a vaguely described “weighted” algorithm that switches votes between

candidates, and otherwise produces fraudulent results. In support of their argument,

Plaintiffs cite to the un-signed declaration of Dr. Shiva Ayyadurai,’ other redacted

3 Dr. Ayyadurai claims he is “an engineer with vast experience in engineering
systems, pattern recognition, mathematical and computational modeling and
analysis.” [Doc. 6-1, 9 2]. Elsewhere, Dr. Ayyadurai claims to be the inventor of

4
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declarations, hearsay in the form of various news articles, and contested evidentiary

filings in the case Curling v. Raffensperger, No. 1:17-cv-2989 (N.D. Ga.).*

The Plaintiffs—blinded by either willful ignorance or a lack of basic

knowledgeofGeorgia elections—are incorrect. Georgia's electronic voting system

was adopted in compliance with state and federal law, is certified by the Election

Assistance Commission following inspection and testing conducted by independent

Voting System Test Laboratories (“VSTLs"), and has not been compromised. A

review of the facts, as opposed to Plaintiffs’ conspiracies, confirms the inaccuracy

of Plaintiffs’ allegations.

A. Adoption and selection of Georgia's electronic voting system.

In 2019, the Georgia General Assembly enacted House Bill 316 (HB 316”),

a sweeping and comprehensive reform of Georgia's election laws, which also

modernized and further secured Georgia's voting system. Specifically, the General

Assembly chose to require a new unified system of voting throughout the State—

electronic mail. See Sam Biddle, The Crazy Storyof the Man Who Pretended to
Invent Email, Business Insider (Mar. 6, 2012),
hups://www.businessinsider.com/the-crazy-story-of-the-man-who-pretended-to-
invent-email-2012-3. State Defendants object to any consideration of Dr.
Ayyadurai’s report as he is not qualified to offer the opinions proffered and utilizes
unreliable methodology.
* The Curling matter is now subject to two appeals pending in the Eleventh Circuit
Court of Appeals, docket numbers 20-13730 and 20-14067.

5
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moving the State away from the secure, but older, direct-recording electronic

(“DRE”) voting system to a voting system utilizing Ballot-Marking Devices

(“BMDs") and optical scanners. The General Assembly determined this replacement

ofDRE with BMDs should occur “as soon as possible.” 0.C.G.A. § 21-2-300(a)(2).

The legislation placed the responsibility of selecting the equipment for the new

voting system on the SecretaryofState. 0.C.G.A. § 21-2-300(a). However, contrary

to Plaintiffs’ assertions that Governor Kemp and Secretary Raffensperger “rushed

through the purchase of Dominion voting machines and software,” (Doc. 6, p. 15),

the procurement of Georgia's new voting system was completed through an open

and competitive bidding process as required by Georgia's State Purchasing Act,

O.C.G.A. § 50-5-50. Secretary Raffensperger did not make the purchasing decision

alone, but established a Selection Committee comprised of seven individuals who

were tasked with reviewing bid proposals.’ Selection Committee members evaluated

those proposals using criteria and processes set forth on a Master Technical

Evaluation spreadsheet. Of the three requests for proposals evaluated by the

Selection Committee, Dominion Voting Systems (“Dominion”) received the highest

overall score. /d.

# See hitps://sos.ga.gov/admin/uploads/Selection%20Committee%20Bios.pdi
©See hups://sos.ga.gov/admin/uploads Master Technical Evaluation redaicted.xls

6
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On July 29,2019, Secretary Raffensperger posted a NoticeofIntent to Award

the contract for the statewide voting system to Dominion. No bid protests were

received by the State, and Secretary Raffensperger issueda final NoticeofIntent to

Award on August 9, 2019. /d. The voting system consists of BMDs that print ballots

by wayof a connected printer and optical scanners connected to a locked ballot box.

The Dominion BMD allows the voter to make selections on a screen and then prints

those selections onto a paper ballot. The voter has an opportunity to review the paper

ballot for accuracy before placing it into the scanner. Afier scanning, the paper ballot

drops into a locked ballot box connected to the scanner. BMDs thus create an

auditable, verifiable ballot, as required by statute. O.C.G.A. §21-2-300(a)(2)

(“electronic ballot markers shall produce paper ballots which are marked with the

elector’s choices in a format readable by the elector”) (emphasis added).

B. Testing and certificationofGeorgia's voting system.

Georgia's voting system is subject to two different certification requirements.

First, the voting system must have been certified by the United States Election

Assistance Commission (“EAC”) at the time of procurement. O.C.G.A. § 21-2-

300(a)(3). Second, the voting system must also be certified by the SecretaryofState

as safe and practicable for use. Georgia’s BMD system meets both requirements.

7
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The Help America Vote Act (“HAVA”) created the EAC, which set up a rigorous

process for voting-equipment certification, working with committeesof experts and

coordinating with the National Institute of Standards and Technology. 52 U.S.C. §

20962; see also 52 U.S.C. §§ 20962, 20971 (test lab standards). The EAC certifies

voting systems as in compliance with the Voluntary Voting System Guidelines

(“VVSG”), version 1.0, and does so by utilizing approved, independent Voting

System Test Laboratories (“VSTL"). In the case of the voting system utilized in

Georgia, SLI Compliance served as the VSTL tasked with testing the system for

EAC purposes. The system utilized by Georgia, Democracy Suite 5.5-A, was

certified by the EAC on January 30, 2019.7

Separately, the SecretaryofState utilized another independent EAC-certified

VSTL, Pro V&V, to conduct testing for stare certification of the voting system.

Following the VSTL's testing, the Secretary issued a Certification of the Dominion

Voting Systems as meeting all applicable provisions of the Georgia Election Code

and Rules of the Secretary of State on August 9, 2019. That certification has been

7 See United States Election Assistance Commission, Agency Decision — Grant of
Certification, hitps://www.eac.govisites/default/files/voting_system/
files/Decision.Authority.Grant.of.Cert.D-Suite5.5-A.pdf
* Plaintiffs erroneously claim that both the Certificate and a test report signed by
Michael Walker were “undated” and have attached altered documents that have
been cropped to remove the dates ofthe documents. See Compl., 12 and Exhibits
5 and 6 thereto. A correct copyofthe Certificate showing the dateofAugust 9,

8
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updated due to deminimis changes in system components on twodifferent occasions

since, on February 19, 2020, and again on October 5, 2020.

C. Georgia's electronic voting system has not been compromised and
Plaintiffs’ assertions to the contrary are disproven by the Risk-Limiting
Audit.

Plaintiffs’ conjecture and speculation does not rebut the reality that Georgia's

Voting system has not been compromised. Not only have two separate EAC-Certified

independent VSTLs confirmed that the system operates as intended, but Georgia's

risk-limiting audit (“RLA”) further confirms that no “weighted” vote switching

occurred.

Shockingly, the basis for Plaintiffs’ outlandish claims of system compromise

are rooted in suspect statistical—not software—analyses that they suggest

irrefutably proves vote switching occurred. For example, in Dr. Ayyadurai's

unsigned declaration, the author references (without citation) vote totals in certain

precincts for the proposition that a “weighted race” algorithm must be responsible.

(See generally Doc. 6-1.) The author, however, makes no attempt to evaluate any

other reasons voters may have chosen not to vote for President Trump. Indeed, the

2019 may be viewed at
htps://sos. za. gov admin/uploads/ Dominion _Cerification.pdt. A copyof the test
report showing a date of August 7, 2019 may be found at
hitps://sos.ga.gov/admin/aploads/Dominion_Test_Cert_Reportpdf.

9
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author of that declaration speculates that 48,000 of 373,000 votes cast in Dekalb

County were switched in this manner from Trump to Biden, (Doc. 6-1, p. 28),

meaning that (under the author's theory) the results in Dekalb County would be

106,373 for Trump to 260,227 for Biden (or approximately 28.6% to 70%). Of

course, this wouldbe extraordinarily unusual for heavily democratic Dekalb County,

in which President Trump received 51,468 votes (16.47%) in 2016, when the State

was using an entirely different voting system.”

Moreover, the existenceofsuch a “weighted” algorithm would have been

detected in the RLA conducted this year. Following the counties” tabulationofthe

November election results, but prior to certification, Secretary Raffensperger was

required by law to conduct a risk-limiting audit in accordance with O.C.G.A. § 21-

2-498. State Election Board Rule 183-1-15-.04 provides that the SecretaryofState

shall choose the particular election contest to audit. Recognizing the importance of

clear and reliable results for such an important contest, Secretary Raffensperger

selected the presidential race for the audit" See Exhibit C.

2 See Dekalb County Election Results, 2016, available ar
hitps://results.enr.clarityelections.com/GA/DeKalb/64036/183321/en/summaryht

Pee StatementofSecretary Raffensperger, “Historic First Statewide Audit of
Paper Ballots Upholds Results ofPresidential Race, attached as Exhibit C hereto
and available at

10
FL-AG21-0220-A000800



Case 1:20-cv-04809-TCB Document 61 Filed 12/05/20 Page 14 of 53

County election officials were then required to count by hand all absentee

ballots and paper ballots printed by the Dominion BMDs. See id. The audit

confirmed the same outcomeof the presidential race as the original tabulation using

the Dominion voting systems equipment. /d. While there was a slight differential

between the audit results and the original machine counts, the differential was well

within the expected marginoferror that oceurs when hand-counting ballots. fd. A

2012 study by Rice University and Clemson University found that hand counting

ballots in post-election audit or recount procedures can result in error rates of up to

2 percent. d. In Georgia’s audit, the highest error rate reported in any county recount

was 0.73%, and most counties found no change in their final tally. /d.

“The audit results refute Plaintiffs’ speculation that Dominion machines or

software might have somehow flipped, switched, or “stuffed” ballots in the 2020

presidential election. /d. Because Georgia voters can verify that their paper ballots

(whether hand-marked absentee ballots or ballots marked by BMDs) accurately

reflect their intended votes, any actual manipulation of the initial electronic vote

count would have been revealed when the hand countofpaper ballots presented a

different result. The fact that this did not happen forecloses the possibility that

hups://sos.ga.gov/index. phplelections/historic_first_statewide_audit_of paper ball
ots_upholds_result_of_presidential_race

1
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Dominion equipment or software had been manipulated to somehow record false

votes for one candidate or to eliminate votes from another.

In sum, the components of Georgia's voting system have been evaluated,

tested, and certified by twodifferent independent laboratories as compliant with both

state and federal requirements and safe for use in elections. Neitherofthose two

VSTLs identified any “weighted” vote counting algorithm, nor any other

impropriety. And, in Georgia's 2020 general election, the correct operationofthe

Voting system was again confirmed by the state’s risk-limiting audit.

II. Absentee Ballots Were Validly Processed According to Law

Plaintiffs’ claim that the rules under which county elections officials verified

absentee ballots are contrary to Georgia law is also without merit. Absentee ballots

for the 2020 general election were processed by county election officials according

10 the procedures established by the Georgia legislature. These procedures were part

of HB 316, bipartisan legislation passed in 2019 to reform the state's election code

and implement a new electronic voting system. The reforms kept in place Georgia's

policy of “no excuse” absentee voting, but modified the technical requirements for

absentee ballots. HB 316 modified the languageofthe oath on the outer absentee

ballot envelope to leave the signature requirement but remove the elector’s address

and date of birth. See O.C.GA. § 21-2-384. Further, HB 316 added a “cure”

12
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provision, which requires election officials to give a voter until three days after the

dateofthe election to cure an issue with the voter's signature before rejecting an

absentee ballot for a missing or mismatched signature on the outer envelope. See

O.C.G.A. § 21-2-386(a)(1)(C). The “cure” provision was added to the statute’s

requirement that election officials “promptly notify” the voter ofa rejected absentee

ballot due to a missing or mismatched signature.

On November 6, 2019, the Democratic Party ofGeorgia, DSCC, and DCCC

(collectively, “Political Party Organizations”) sued the State Defendants, alleging

that the “promptly notify” language of0.C.G.A. § 21-2-386(a)(1)(C) was vague and

ill-defined and left counties without standards for verifying signatures on absentee

ballots. (App'x Vol. I at 144-49).

While that action was pending, the State Election Board (“SEB”) approved a

rule that established a uniform standard for counties to follow to “promptly notify”

voters when their absentee ballot is rejected as required by O.CG.A. § 21-2-

386(a)(1)(C). The rule provides that when a timely submitted absentee ballot is

rejected, the board of registrars or absentee ballot clerk must send the voter notice

of the rejection and opportunity to cure within three business days, or by the next

business day ifwithin ten daysofElection Day. Ga. Comp. R. & Regs. r. 183-1-14-

13 (the “Prompt Notification Rule”).

13
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“The Prompt Notification Rule was adopted pursuant to the SEB's rule-making

authority under O.C.G.A. § 21-2-31(2). It provides a uniform three-day standard for

“prompt” notification required by O.C.G.A. § 21-2-386(a)(1)(C) when an absentee

ballot is rejected, so that all counties give notice in a uniform manner. The Prompt

Notification Rule was promulgated pursuant to the Georgia Administrative

Procedure Act, published for public comment, and discussed at multiple public

hearings before it became effective on March 22, 2020.

Because the Prompt Notification Rule resolved the issues in the pending

lawsuit, the parties resolved the matter in a settlement agreement that included,

‘among other terms, an agreement that (1) the State Election Board would promulgate

and enforce the Prompt Notification Rule; and (2) the Secretary of State would issue

‘guidance to county election officials regarding the signature matching process.

On May 1, 2020, the Secretary of State distributed an Official Election

Bulletin (“OEB”), advising county election officialsofthe Prompt Notification Rule

and providing guidance for reviewing signatures on absentee-ballot envelopes.

(Declaration of Chris Harvey 5)."' The OEB instructed thatafieran election official

makes an initial determination that the signature on the absentee ballot envelope does

The Harvey Declaration was submitted in the related case of Wood v.
Raffensperger, Civil Action No. 1:20-CV-4651-SDG and is attached as Exhibit D.

14
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not match the signature on file for the voter pursuant to O.C.G.A. § 21-2-

386(a)(1)(B) and (C), two additional registrars, deputy registrars, or absentee ballot

clerks should also review the signature, and the ballot should be rejectedifat least

twoofthe three officials agree that the signature does not match. (/d.) The OEB

expressly instructs county officials to comply with state law. (Jd)

Contrary to Plaintiff's claim that the Prompt Notification Rule and the OEB.

have significantly disrupted the signature verification process, these measures have

had no detectable effect on the absentee ballot rejection rate since the last general

election in 2018. (Harvey Dec. §§ 6,7). An analysisof the number ofabsentee-ballot

rejections for signature issues for 2020 as compared to 2018 found that the rejection

rate for absentee ballots with missing or non-matching signatures in the 2020 general

election was 0.15%; the same rejection rate for signature issues as in 2018 before

the new measures were implemented. (/d.)

ARGUMENT AND CITATION OF AUTHORITIES

I. The Court Lacks Subject Matter Jurisdiction because Plaintiffs Cannot
Establish Article III Standing.

Plaintiffs raise three constitutional counts in their Complaint:(1)that the State

Defendants violated the Electors and Elections Clauses of Articles | and II (“Count

1"); that the State Defendants violated the equal protection clause of the U.S.

Constitution (“Count II"); that the State Defendants denied Plaintiffs Due Process
15

FLAG21-0220-A000805



Case 1:20-cv-04809-TCB Document 61 Filed 12/05/20 Page 19 of 53

related to “alleged disparate treatment of absentee/mail-in voters among different

counties” (“Count 11"); and that the State Defendants denied Plaintiffs Due Process

“on the right to vote” (“Count IV"). Plaintiffs also bring a state law election contest

claim against Defendants pursuant to O.C.G.A. § 21-5-522, invoking the Court's

supplemental jurisdiction under 28 U.S.C. § 1367. However, because Plaintiffs

cannot establish standing as to any of these causes of action, the Court lacks

jurisdiction to consider the merits of Plaintiffs’ claims and the case should be

dismissed.

Federal courts have an independent obligation to ensure that subject-matter

jurisdiction exists before reaching the merits ofa dispute. Jacobson v. Fla. Sec’y of

State, 974 F.3d 1236, 1245 (11th Cir. 2020) (vacating and ordering dismissal of

voting rights case due to lack of standing). “For a court to pronounce upon.. . the

constitutionality ofa state or federal law when it has no jurisdiction to do so is, by

very definition, for a court to act ultra vires.” /d. (citation omitted). “Ifat any point

a federal court discovers a lack of jurisdiction, it must dismiss the action.” Id.

Article 111ofthe Constitution limits the subject-matter jurisdiction of federal

courts to “Cases” and “Controversies.” U.S. Const. art. I11, § 2. A party invoking

federal jurisdiction bears the burden of establishing standing at the commencement

of the lawsuit. Lujan v. DefendersofWildlife, 504 U.S. 555, 561 (1992). As an

16
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irreducible constitutional minimum, Plaintiffs must show they have (1) suffered an

injury in fact, (2) that is fairly traceable to the challenged conduct ofthe defendant,

and (3) that is likely to be redressed by a favorable judicial decision. Lujan, 504 U.S.

at S61. As the party invoking federal jurisdiction, Plaintiffs bear the burden at the

pleadings phase of “clearly allegling] facts demonstrating each element.” Spokeo,

Inc. v. Robins, 136 S. Ct. 1540, 1547 (2016).

A. Plaintiffs have not Alleged an Injury in Fact Sufficient to Form a Basis
for Standing.

Injury in fact is the “first and foremost”of the standing elements. Spokeo, 136

S.Ct at 1547. An injury in fact is “an invasion ofa legally protected interest that is

both concrete and particularized and actual or imminent, not conjectural or

hypothetical.” Trichell v. Midland Credit Ment., Inc., 964 F.3d 990, 996 (11th Cir.

2020); see also Bognet v. Sec'y CommonwealthofPa., No. 20-3214, 2020 U.S. App.

LEXIS 35639 at *16 (3d Cir. Nov. 13, 2020) (“To bring suit, you—and you

personally—must be injured, and you must be injured in a way that concretely

impacts your own protected legal interests.”).

The alleged injury must be “distinct from a generally available grievance

about government.” Gill v. Whitford, 138 S. Ct. 1916, 1923 (2018). This requires

more than a mere “keen interest in the issue.” Trump v. Hawaii, 138 S. Ct. 2392,

2416 (2018); see also Lance v. Coffman, 549 U.S. 437, 440-41 (2007) (“Our refusal

17
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10 serve as a forum for generalized grievances has a lengthy pedigree. . . . [A]

‘generalized grievance that is plainly undifferentiated and common to all members of

the public” is not sufficient for standing).

It is for this reason that the Eleventh Circuit found lack of standing in the

Wood case. The plaintiff in that case could not “explain how his interest in

compliance with state election laws is different from thatofany other person. Indeed,

he admits that any Georgia voter could bring an identical suit. But the logic of his

argument sweeps past even that boundary. All Americans, whether they voted in this

election or whether they reside in Georgia, could be said to share [plaintiff's] interest

in “ensur[ing] that [a presidential election] is properly administered.” (slip op., Ex.

Aatll).

Plaintiffs have fared no better at articulating a particularized grievance that is

somehow different than thatofthe general voting public. In fact, throughout their

Complaint, Plaintiffs allege that their interests are one and the same as any Georgia

voter. See, e.g. Compl. at§ 156 (*Defendants... diluted the lawful ballotsofPlaintiffs

and of other Georgia voters and electors...”); § 163 (“Defendants further violated

Georgia voters’ rights...”), § 199 (“all candidates, political parties, and voters,

including without limitation Plaintiffs, have a vested interest in being present and

having meaningful access to observe and monitor the electoral process”). Having

18
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confirmed that their interests are no different than the interestsofall Georgia voters,

Plaintiffs have articulated only generalized grievances insufficient to confer standing

upon them to pursue their claims.

B. Plaintiffs do not have Standing as Presidential Electors.

Plaintiffs assert that by virtue of their status as Republican presidential

electors, they are “candidates” that have standing to raise whatever variety of

election complaints that they may choose. For this proposition, they cite to only a

single case: Carson v. Simon, 978 F.3d 1051 (8th Cir. 2020). However, Carson was

predicated on Minnesota election laws that differ from Georgia's and upon facts that

are distinguishable from the Plaintiffs’ casc. Further, the Third Circuit in Bogner

recently rejected Plaintiff's broad readingofCarson. In that case, the court found

that a congressional candidate lacked standing to pursue claims under the Elections

and Elector clauses based on a generalized “right to run.” It specifically noted its

disagreement with Carson, saying “The Carson court appears to have cited language

from [Bondv. United States, 564 U.S. 211 (2011)] without considering the context—

specifically, the Tenth Amendment and the reserved police powers—in which the

U.S. Supreme Court employed that language. There is no precedent for expanding

Bond beyond this context, and the Carson court cited none.” 2020 U.S. App. LEXIS

35639 at *24, fn. 6; see also Hotze v. Hollins, No. 4:20-CV-03709, 2020 WL

19
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6437668 at *2 (S.D. Tex. Nov. 2, 2020) (holding candidate lacked standing under

Elections Clause); Looper v. Boman, 958 F.Supp. 341, 344 (M.D. Tn. 1997)

(candidate lacked standing to claim that violations of state election laws had

disenfranchised voters as “[hJow other people vote...does not in any way relate to

plaintiff" own exerciseofthe franchise and further does not constitute concrete and

specific judicially cognizable injury.”); Moncier v. Haslam, 1 F.Supp.3d 854 (E.D.

Tn. 2014) (plaintiff denied opportunity to be placed on ballot as candidate for

judicial office shared the same generalized grievance as a large classof citizens and

failed to demonstrate concrete and particularized injury).

In finding that presidential elector did have standing to challenge purported

violations of state election laws, Carson relies heavily on specific provisions of

Minnesota elections law that treated presidential electors the same as other

candidates for office. However, in Georgia, unlike in Minnesota, all persons

possessing the qualifications for voting and who have registered in accordance with

the law are considered “Electors.” O.C.G.A. § 21-2-2(7). Presidential electors in

Georgia are not elected to public office, but perform onlya limited ministerial role

in which they appear at the Capitol on the designated date and time to carry out the

expressed will of Georgia's electors by casting their votes for President and Vice

President in the Electoral College. O.C.G.A. § 21-2-11. Presidential electors need

20
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not file notices of candidacy otherwise required of political candidates. 0.C.G.A.

§21-2-132. Their names do not appear on the ballot; instead, the names of the

candidates for President and Vice President appear on the ballot. 0.C.G.A. § 21-2-

325. Georgia electors do not elect any presidential clectors individually; instead,

“that slateof candidates shall be elected to such office which receives the highest

numberofvotes cast.” 0.C.G.A. § 21-2-501(f).

“The Eleventh Circuit has held that voters do not suffera “concrete and

particularized injury” simply because their preferred candidate loses an election (sce

Jacobson, 974 F.3d at 1252), and that such a harm would be based on “generalized

partisan preferences” which are insufficient to establish standing. /d.; sce also Gill

v. Whitford, 138 S.CL 1916, 1933 (2018) (rejecting standing based on “group.

political interests, not individual legal rights”). Plaintiffs have failed to articulate

how they, as presidential electors, have suffered any injury not common to their

partisan group political interests, or that would not have also been suffered by all

Georgia electors generally.

C. Plaintiffs’ Alleged Injuries are not Traceable to the State Defendants.

Not only have Plaintiffs failed to demonstrate an injury in fact, they cannot

satisfy the causation requirementof standing, which requires that “a plaintifP's injury

must be “fairly traceable to the challenged actionofthe defendant, and not the result

21
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of the independent actionofsome third party not before the court.” Jacobson, 974

F.3d at 1253 (citation omitted); see also Hollywood Mobile Estates Ltd. v. Seminole

TribeofFla., 641 F.3d 1259, 1265 (11th Cir. 2011) (holdingthatan injury sufficient

to establish standing cannot “result [from] the independent action of some third party

not before the court”).

Plaintiffs have introduced declarations and affidavits from witnesses that raise

disparate complaints about a variety of events that occurring at various times and

places during the November election and subsequent audit. These complaints focus

on actions allegedly taken by local elections officials and other third parties that are

not named as defendants in this case." Whatever one might conclude from these

varied allegations, they all have one thing in common: none of the actions

complainedofare attributable in any way to any of the State Defendants. Instead,

they were taken by local elections officials not named as parties to this case, and any

12 Examples of these complaints include allegations that Dekalb County elections
workers were “more hostile” to Republican observers than Democratic observers
(Silva Aff. 06-9 Ex. 18, 14), that a Cobb County volunteer audit monitor witnessed
“already separated paper machine receipt ballots with barcodes in the Trump tray,
placing them in to the Biden tray” (Johnson Af, Compl. Ex. 17, §§4-5), and that
an audit observer at the Lithonia location was too far away from ballots to see how
they had been voted and that some auditors were validating ballots without reading
them aloud to another auditor. ("Neal AfF,, 6-10, Exhibit J, 5-8).

2
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injuries that might have resulted from those actions are not traceable to and cannot

be redressed by the State Defendants.

With regard to Plaintiffs’ conspiratorial claims related to Dominion

equipment and software, there has been no allegation whatsoever that any ofthe

State Defendants participated in any conspiracy or collusion with Dominion or any

other third party malicious actor to cause any harm to Plaintiffs or any Georgia

voters. The only allegation made against any of the State Defendants is that

Governor Kemp and Secretary Raffensperger somehow “rushed” through the

equipment selection process. However, this process was an open, competitive

bidding process, conducted pursuant to Georgia procurement law, and during

Curling hearings, and no allegation has been made as to how any action or inaction

taken by any of the State Defendants during that bidding process might have caused

anyofPlaintiffs’ alleged injuries.

Finally, to the extent that Plaintiffs claiminjuryasa result ofany improprieties

in the mailing, processing, validation or tabulationofabsentee ballots, these injuries

again would not be traceable to any ofthe State Defendants. Absentee ballots are

mailed, processed, validated, and tabulated by local elections officials. See O.C.G.A.

§ 21-2-386. Having failed to establish that any of their purported injuries are

traceable to or redressable by the State Defendants, Plaintiffs lack standing and their

23
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claims should be dismissed. See Jacobson, 974 F.3d at 1253. See also Anderson v.

Raffensperger, 1:20-CV-03263, 2020 WL 6048048, at *22 (N.D. Ga. Oct. 13, 2020)

(applying Jacobson to dismiss election related claims against State Defendants).

IL Plaintiffs’ Claims are Moot.

“The Eleventh Circuit held in the Wood decision today that federal challenges

to the certificationofthe presidential election results in Georgia are now moot. “We

cannot turn back the clock and create a world in which’ the 2020 election results are

not certified.” Wood v. Raffensperger, slip op. at 17 (quoting Fleming v. Gutierrez,

785 F.3d 442, 445 (10th Cir. 2015)). Accordingly, the case “no longer presentsa live

controversy with respect to which the court can give meaningful relief.” Troiano v.

SupervisorofElections in Palm Beach Cty., Fla., 382 F.3d 1276, 1282 (11th Cir.

2004). Mootness is jurisdictional—because a federal court may only adjudicate

cases and controversies, and a ruling that cannot provide meaningful relief is an

impermissible advisory opinion. /d.

The Court “cannot prevent what has already occurred.” De La Fuente v.

Kemp, 679 F. Appx 932,933 (11th Cir. 2017); Yates v. GMAC Mortg. LLC, No.

1:10-CV-02546-RWS, 2010 WL 5316550, at *2 (N.D. Ga. Dec. 17, 2010) (“The

Court is powerless to enjoin what has already occurred.”). While Plaintiffs

purportedly seek “decertification” of the certifications that Secretary Raffensperger

u
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and Governor Kemp have already executed, they cite no authority whatsoever to

support the notion that a court could order such relief. If the Plaintiffs believed that

the results certified by Secretary Raffensperger and Governor Kemp were invalid

for fraud or other grounds specified in O.C.G.A. § 21-2-522, Georgia provides an

adequate remedy at law by setting forth the procedures fora state law election

contest to be initiated in the Superior Court of Fulton County. O.C.G.A. §§ 21-2-

520, ef seq. However, there is simply no precedent for a federal court to issue an

injunction requiring either Governor Kemp or Secretary Raffensperger to

“decertify” their already-issued certifications or to certify results in direct

contraventionofthe actual election result.

IIL. Plaintiffs’ Claims are Barred by the Eleventh Amendment.

Plaintiffs’ federal claims are asserted against the individually named State

Defendants intheir official capacities. (Doc. 1 at 1 31-33). These claims are barred

by the Eleventh Amendment. The Eleventh Amendment bars suit against a State or

one of its agencies, departments or officials, absent a waiver by the State or a valid

congressional override, when the State is the real party in interest. Kentucky v.

Graham, 473 U.S. 159, 169 (1985). Because claims against public officials in their

official capacities are merely another wayofpleading an action against the entity of

which the officer is an agent, “official capacity” claims against a state officer are
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included in the Eleventh Amendment's bar. Kentucky, 473 US. at 165. While an

exception to Eleventh Amendment immunity exists under Exparte Young, 209 U.S.

123 (1908), it is limited to suits against state officers for prospective injunctive

relief. Arizonans for Official English v. Arizona, 520 U.S. 43, 69 n. 24 (1997). “A

federal court cannot award retrospective relief, designed to remedy past violations

offederal law.” Id.

Plaintiffs’ claims for injunctive and declaratory relief, premised on the

conductofthe November 3, 2020 General Election and the certification ofresults

that have already taken place, are barred because they are retrospective in nature.

“Retrospective reliefis backward-looking, and seeks to remedy harm ‘resulting from

a past breach ofa legal duty on the partofthe defendant state officials. Seminole

TribeofFla. v. Fla. Dep'tofRevenue, 750 F.3d 1238,1249 (11th Cir. 2014) (quoting

Edelman v. Jordan, 415 U.S. 651, 668 (1974). “Simply because the remedy will

occur in the future, does not transform it into ‘prospective’ relief. The term,

“prospective relief,’ refers to the ongoing or future threat of harm, not relief.”

Fedorovv. Bd. of Regents, 194 F. Supp. 2d 1378, 1387 (S.D. Ga. 2002). Plaintiffs’

claims for anyreliefrelated to the rules and regulations governing the conduct ofthe

November 3, 2020, election or any alleged past security lapses, miscountingofvotes,

2
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or election irregularities are entirely retrospective and barred by the Eleventh

‘Amendment.

IV. Laches Bars Plaintiffs’ Claims for Post-Election Relief.

In Wood v. Raffensperger, 2020 U.S.Dist. LEXIS 218058 (Nov. 20. 2020),

this Court found that claims raised by Plaintiffs’ counsel Lin Wood were barred by

the doctrineoflaches. While Plaintiffs’ claims overlap significantly with Wood's

claims, the facts here are even more compelling when it comes to a finding of laches.

Plaintiffs waited even longer than Wood did to file this action. As in IWood, virtually

all ofthe complaints that Plaintiffs allege regarding the securityofGeorgia's voting

system or the proprietyof State Election Board rules or regulations could have been

raised prior to the election.

To establish laches, State Defendants must show “(1) there was a delay in

asserting aright or a claim, (2) the delay was not excusable, and (3) the delay caused

[them] undue prejudice.” United States v. Barfield, 396 F.3d 1144, 1150 (11th Cir.

2005); see also Democratic Exec. Comm.ofFla. v. Lee, 915 F.3d 1312, 1326 (11th

Cir. 2019) (“To succeed on a laches claim, [defendant] must demonstrate that

[plaintiffs inexcusably delayed bringing their claim and that the delay caused it

undue prejudice.”).
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Where, as here, a challenge to an election procedure is not filed until fier an

election has already been conducted, the prejudice to the state and to the voters that

have cast their votes in the election becomes particularly severe. Once the election

has been conducted, any harm that might arise from a purported constitutional

violation must be weighed against “such countervailing equitable factors as the

extremely disruptive effect of election invalidation and the havoc it wreaks upon

local political continuity.” Soules v. Kauaiansfor Nukolii Campaign Committee, 849

F.2d 1176, 1177 (9th Cir. 1988). For this reason, “if aggrieved parties, without

adequate explanation, do not come forward before the election, they will be barred

from the equitable relief of overturning the results of the election.” /d. at 1180-81

(citing Hendon v. North Carolina State Bd. ofElections, 710 F.2d 177, 182-83 (4th

Cir. 1983); see also Curtin v. Va. State Bd.of Elections, No. 1:20-cv-0546, 2020

US. Dist. LEXIS 98627, *16-17 (ED. Va. May 29, 2020) (rejectinga similar

challenge to state official guidance as barred by laches due to plaintiffs’ failure to

raise the challenge prior to the election). To hold otherwise “permits], if not

encourage[s], parties who could raise a claim to lay by and gamble upon receiving a

favorable decision of the electorate and then, upon losing, seek to undo the ballot

results in a court action.” Toney v. White, 488 F.2d 310, 314 (Sth Cir. 1973).
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Plaintiffs delayed considerably in asserting their claims. To the extent that

they had any concerns regarding the vulnerability of Dominion’s voting systems,

they could have raised those claims long before the election. Each of the absentee

ballot regulations and procedures that Plaintiffs now complainof were adopted well

before the November 3, 2020 election, and any claims related to the application of

those rules during that election are subject to dismissal here for the same reasons

that they were dismissed in Wood. And, with regard to the purported “irregularities”

reported by Plaintiffs’ voter and observer declarants, Plaintiffs offer no explanation

why they did not attempt to address those issues with the relevant local election

officials at the time, but instead waited until after the election officials completed

the initial count and audit and certified those results.

As the Wood court recognized, Defendants and the public at large would be

significantly injuredifPlaintiffs were permitted to raise these challenges after the

election has already taken place. 2020 U.S.Dist. LEXIS 218058 at *23 (“Wood's

requestedrelief could disenfranchise a substantial portionofthe electorate and erode

the public’s confidence in the electoral process.”); see also Arkansas United v.

Thurston, No. 5:20-cv-5193, 2020 WL 6472651, at *5 (W.D. Ark. Nov. 3, 2020)

(“(TJhe equities do not favor intervention where the election is already in progress

and the requestedrelief would change the rulesofthe game mid-play.”).

29
FLAG21-0220A000810



Case 1:20-cv-04809-TCB Document61 Filed 12/05/20 Page 33 of 53

V. The Court should Abstain from Granting Relief.

The relief Plaintiffs seek is nothing short of overturning the November

election. The ad damnum clause asks this Court to (1) order the Defendants to de-

certify the election results; (2) enjoin the Governor from transmitting the certified

results to the Electoral College; and instead (3) require the Governor to transmit a

certification that President Trump received the majority of votes in Georgia. (Doc.

19 211(1-3); Doc. 101 at 100.) There are numerous problems with this proposed

relief. First, it violates the principles of federalism. Second, the Pullman doctrine

warrants dismissal. Finally, and at the very least, this lawsuit should be stayed

pending the outcome of state election challenges pursuant to the Colorado River

doctrine.

On federalism, the Eleventh Circuit recently held that it is “doubtful” that a

federal court could compel a state to promulgate a regulation. Jacobson, 974 F.3d at

1257. First, federal courts are only able to order state defendants from “refrainfing]

from violating federal law.” Id. (citing Va. Office for Prot. & Advocacy v. Stewart,

563 U.S. 247, 255 (2011)). MuchofPlaintiffs’ proposedrelief cannot be reconciled

with this binding precedent. Specifically, Plaintiffs do not seek to just refrain the

Governor and the Secretary, they seck to compel them to certify a different candidate

than the election laws demand, which is wholly inconsistent with Georgia's Election
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Code and the thrice-audited results. The relief sought is particularly offensive to

federalism principles in the light ofthe election challenges pending in state court

that significantly mirror the claims brought in this lawsuit. As the Plaintiffs

themselves now recognize, “Georgia law makes clear that post-election litigation

may proceed in state Court.” Wood v. Raffensperger, slip op. at 9. Indeed, Plaintiffs’

Complaint repeatedly claims that they are bringing their lawsuit pursuant to Georgia

statutes that provide the very basis to challenge elections. (Doc. No. 1 4 150

(OCGA. § 212-522), 183-207 (O.C.G.A. §§ 212-521, 21-2-522). It is hard to

imagine a more significant challenge to federalism than for a party to come to federal

court asking that court to reverse certified election results without giving the State

an opportunity 10 act pursuant to its own statutory scheme.

‘These concerns are recognized by the Pullman doctrine, whichis “appropriate

in cases presenting a federal constitutional issue which might be mooted or

presented in a different posture by a state court determination of pertinent state

law." 3637 Corp., Inc. v. Cityof Miami, 314 F. Supp. 3d 1320, 1334 (S.D. Fla.

2018) (citing Moheb, Inc. v. Cityof Mian, 756 F.Supp.2d 1370, 1372 (S.D. Fla.

2010) (quoting Abell v. Frank, 625 F.2d 653, 656-57 (th Cir. 1980). Here, the

constitutional issue presented—whether the legislatures delegation of rulemaking

authority to the SEB is valid, and whether the SEB exceeded that authority when
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promulgating various emergency rules—violates the federal constitution. In other

words, the Court cannot answer the constitutional question without first deciding

that the state agency exceeded its authority under State law. This isaclassic Pullman

situation, which examines and requires that “(1) there must be an unsettled issue of

state law; and (2) there must be a possibility that the state law determination will

moot or present in a different posture the federal constitutional questions

raised.” Id. at 1372-73 (citing Abell, 625 F.2d at 657). Judge Jones reached the same

conclusion last December in another election-related lawsuit, Fair Fight, Inc. v.

Raffensperger.” This Court should do the same and dismiss the lawsuit.

For a similar reason, Plaintiffs’ requested relief violates the Colorado River

Doctrine. There are numerous pending challenges to the November election that

have properly been filed in Georgia's courts, including, according to press

statements by Mr. Woods counsel in the food litigation, one filed late on December

4, 2020, by President Trump. At least one seeks nearly identical relief as the

Plaintiffs’ lawsuit. Under similar circumstances, the Eleventh Circuit has indicated

that a stay of federal proceedings is warranted under the Colorado River doctrine,

which “authorizes a federal *distriet court to dismiss or stay an action when there is

an ongoing parallel action in state court.” Moorer v. Demopolis Waterworks &

A true and accurate copyofthe December Order is attached as Exhibit E.
32
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Sewer Bd., 374 F.3d 994, 997-98 (11th Cir. 2004) (citing LaDuke v. Burlington

Northern Railroad Co., 879 F.2d 1556, 1558 (7th Cir.1989)). Factors considered in

the Colorado River analysis include: the desire to “avoid piecemeal litigation,”

whether state or federal law governs the issue, and whether the state court can protect

all parties’ rights. /d, at 987 (citation omitted).

Eachofthese factors warrants staying the litigation. The bulk of Plaintiffs’

complaint addresses issuesof state law: how absentee ballot requests and ballots are

inspected, the authority of the General Assembly to delegate authority to the SEB

and the Secretary, and the criteria for certifying elections. Moreover, the state court

election challenges are to move swiftly. Thus, the possibilityofpiecemeal litigation

is real and concrete. Finally, therelief that the parties in the state court challenges

an obtain would protect all parties’ rights. The remedies available to Georgia courts

when ruling on election challenges are spelled out in state law. See 0.C.G.A. § 21-

2-527(d). Under these circumstances, Colorado River factors are satisfied, and the

election challenge should proceed in state court under the same state laws that the

Plaintiffs raised in their Complaint.
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VI. Plaintiffs’ Motion for InjunctiveRelief Should be Denied.

EvenifPlaintiffs could overcome the jurisdictional defects that are fatal to

their claims, they still fail to satisfy the requirements for the extraordinary injunctive

relief they seek.

“A preliminary injunction is an extraordinary remedy never awarded as of

right.” Winter v. Natural Res. Def. Council, 555 U.S. 7, 24 (2008). To prevail on

their motion, Plaintiffs are required to show: (1)a substantial likelihoodof prevailing

on the merits; (2) that theplaintiff will suffer irreparable injury unless the injunction

issues; (3) that the threatened injury to the movant outweighs whatever damages the

proposed injunction may cause the opposing party; and (4) the injunction would not

be adverse to the public interest. Duke v. Cleland, 954 F.2d 1526, 1529 (11th Cir.

1992). The Court “should pay particular regard for the public consequences in

employing the extraordinary remedy of injunction.” Winter, 555 U.S.at24.

A. Plaintiffs are not likely to succeed on the merits of their claims.

1. Plaintiffs” equal protection claimsfail because they cannot show arbitrary
and disparate treatment among different classesofvoters.

Plaintiffs’ equal protection claims fail for the same reason their counsel's

equalprotectionsclaims failed in I¥ood. In the voting rights context, equal protection

means that “[hJaving once granted the right to vote on equal terms, the state may

34

FL-AG21-0220-400082¢



Case 1:20-cv-04809-TCB Document 61 Filed 12/05/20 Page 38 of 53

not, by later arbitrary and disparate treatment, value one person's vote over that of

another.” Bush v. Gore, 531 U.S. 98, 104 (2000) (citation omitted). Typically, when

deciding a constitutional challenge to state election laws, federal courts apply the

Anderson-Burdick framework that balances the burden on the voter with the state’s

interest in the voting regulation. Crawford v. Marion Cty. Election Bd. 553 U.S.

181, 190 (2008); Democratic Exec. Comm. of Fla. v. Lee, 915 F.3d 1312, 1318-19

(11th Cir. 2019).

But, as the Wood court recognized, Plaintiffs’ claims do not fit within this

framework. 2020 U.S. Dist. LEXIS 218058 at *25. Plaintiffs have not articulated a

cognizable harm that invokes the Equal Protection Clause. Any actions taken by the

State Defendants were taken “in a wholly uniform manner across the entire state.”

Id. at 26. No voters — including the Plaintiffs — were treated differently than any

other voter. Id. (citing Wise v. Circosta, 978 F.3d 93, 100 (4th Cir. 2020).

Nor have Plaintiffs set forth a “vote dilution” claim. None of the Plaintiffs

have alleged that any action of Defendants have burdened their ability to cast their

own votes. Instead, their claims, like Wood's, appear to be that because some votes

were improperly counted or illegally cast, these illegal or improperly counted votes

somehow caused the weight of ballots cast lawfully by Georgia voters to be

somehow weighted differently than others. /d. at 27. Both the district court in Wood
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court and the Third Circuit Court of Appeals in Bogner “squarely rejected” this

theory. Bognet, 2020 WL 6686120, at *31-2 (“ifdilutionof lawfully cast ballots by

the ‘unlawful’ counting of invalidly cast ballots were a true equal-protection

problem, then it would transform every violation of state election law...into a

potential federal equal-protection claim”); see also Jacobson, 974 F.3d at 1247

(rejecting partisan vote dilution claim).

The Supreme Court's decision in Bush v. Gore does not support Plaintiff's

case (see Doc. 6 at 16-17), as that case found a violation of equal protection where

certain counties were utilizing varying standards for what constituted a legal vote in

the 2000 Florida recount. 531 U.S. at 105 (“The question before us ... is whether the

recount procedures .. are consistent with its obligation to avoid arbitrary and

disparate treatmentofthe membersofits electorate”). Here, any actions taken by the

State Defendants were undertaken state-wide. The isolated “irregularities”

complained ofby Plaintiff's various declarant,if true, would have taken place at

the county level under the supervisionofelections officials that are not parties to

this case. All actions of the State Defendants have been uniform and applicable to

all Georgia counties and voters, in order to avoid the kind of ad hoc standards that

varied from county to county as found unconstitutional in Bush. They are the exact

opposite of arbitrary and disparate treatment.
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2. Plaintiffs’ claim under the Electors and Elections Clausesfails.

“The electors clauseof the United States Constitution provides that “{eJach

State shall appoint, in such Manner as the Legislature thereof may direct, a Number

of Electors, "who, in tun, cast the State’s votes for president. U.S. Const. art. II, §

1, cl. 2. The General Assembly established the manner for the appointment of

presidential electors in 0.C.G.A. § 21-2-10, which provides that electors are selected

bypopular vote in a general election. Plaintiffs fail to show how any act of the State

Defendants has altered this process.

Similarly, Plaintiffs fail to show how State Defendants have violated the

elections clause, which provides that “[t]he Times, Places, and Manner of holding

elections for Senators and Representatives, shall be prescribed in cach State by the

Legislature thereof.” U.S. Const. art. 1, § 4, cl. 1. Plaintiffs complain abouta variety

of regulations or procedures related to absentee ballot processing, without

articulating precisely how those regulations or procedures run afoulofthe elections

clause. In any event, the State Election Board has the authority, delegated by the

legislature, “[t]o formulate, adopt, and promulgate such rules and regulations ... as

will be conducive to the fair, legal, and orderly conduct of primaries and elections”

so long as those rules are “consistent with law.” 0.C.G.A. 21-2-3 1(2). Thus, while

no one disagrees that State Defendants are not membersofthe Georgia legislature,
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Plaintiffs claim depends on the assumption that the rules and procedures used to

process absentee ballots during the November 3, 2020, election were somehow

inconsistent with Georgia's election code.

But this simply is not so. The SEB Rule is consistent with State law, and a

Georgia court would likely say the same. Under Georgia precedent, when an agency

empowered with rulemaking authority (like the SEB is), the test applied to regulation

challenges is quite deferential. Georgia courts ask whether the regulation is

authorized by statute and reasonable. Albany Surgical, P.C. v. Dep'tofCmty. Health,

257 Ga. App. 636,637 (2002). The answer to both questions is an unqualified “yes.”

As shown, the SEB is empowered to promulgate regulations. 0.C.G.A. § 21-

2:31(1). Asrecognized by Judge Grimberg in Wood, it is normal and constitutional

for state legislatures to delegate their authority in such a manner. 2020 U.S.Dist.

LEXIS 218058 at *10. The regulations are also reasonable. There is no conflict

between the signature verification regulation and statutes cited by the Plaintiffs,

0.C.G.A. §§ 21-2-386(a)(1)(C). (Doc. No. | at 23.) The statute requires an absentee

ballot where a signature “does not appear to be valid” to be rejected and notice

provided to the voter. /d. The challenged SEB Rule, which merely requires “an

additional safeguard to ensure election security by having more than one individual

review an absentee ballot’s information and signature for accuracy before the ballot
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is rejected,” is consistent with this approach. I¥ood, 2020 U.S.Dist. LEXIS 218058

at *10. No statute cited by the Plaintiffs mandates that only one county official

examine the absentee ballot, and that the review process involves several officials

does not make it any less rigorous or inconsistent with the statutory law. (See Harvey

Decl. 993, 5). A Georgia court would likely hold the same, because state courts have

said that a “regulation must be upheld ifthe agency presents any evidence to support

the regulation.” Albany Surgical, P.C. v. Dep't of Cty. Health, 257 Ga. App. 636,

640 (2002). Mr. Harvey's declaration certainly satisfies that standard, and it should

be obvious that havinga verification process in place designed to ensure uniform

statewide applicationofthe laws for determiningconsideration of an absentee ballot

does not lead to invalid votes.

Any remaining doubt must be resolved in the State’s favor, as the Plaintiffs

have not identified any conflict in the language. This is what Judge Grimberg rightly

concluded when he held that: “The record in this case demonstrate that, ifanything,

Defendants’ actions in entering into the Settlement Agreement sought to achieve

consistency among county election officials in Georgia, which furthers Wood's

stated goals of conducting “[flree, fair, and transparent elections.” Wood at * 10

(emphasis and brackets in original). This ends the inquiry and is fatal to Plaintiffs’

claims in Counts I, III, IV, and V.
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3. Plaintifis due process claims fail.

Plaintiffs’ motion fails to articulate a discernable claim under the due process

clause. It is unclear what process Plaintiffs claim that they were due or how any of

the State Defendants failed to provide that process. Count Il ofPlaintiffs’ Complaint,

while captioned “Denial of Due Process” vaguely describes an undefined “disparate

treatment” with regard to cure processes and argues that the disparate treatment

“violates Equal Protection guarantees.” See Compl. at 172. Count IV of Plaintiffs’

Complaint is captioned “Denial of Due Process on the Right to Vote”, and appears

to describe a claimof vote dilution or debasement — citing to various equal protection

cases. See Compl. at §§176-80. Plaintiffs’ Motion for Preliminary Injunction does

notinclude any discussion ofdue process at al.

Plaintiffs have not articulated a cognizable procedural due process claim. A

procedural due process claim raises two inquires: “(1) whether there exists a liberty

or property interest which has been interfered with by the State and (2) whether the

procedures attendant upon that deprivation were constitutionally sufficient.”

Richardson v. Texas Sec'y of State, 978 F.3d 220, 229 (5th Cir. 2020) (citing

Kentucky Dep't of Corr. v. Thompson, 490 U.S. 454, 460 (1989)). The party

invoking the Due Process Clause’s procedural protections bears the “burden... of

establishing a cognizable liberty or property interest.” Richardson, 978 F.3d at 229
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(citing Wilkinson v. Austin, 545 U.S. 209, 221 (2005). Plaintiffs have not clearly

articulated what liberty or property interest has been interfered with by the State

Defendants, or how any procedures attendant to the purported deprivation were

constitutionally sufficient. As the Wood court noted:

...the Eleventh Circuit does “assume that the right to vote is a liberty interest
protected by the Due Process Clause.” Jones v. GovernorofFla., 975 F.3d
1016, 1048 (11th Cir. 2020). But the circuit court has expressly declined to
extend the strictures of procedural due process to “a State's election
procedures.” New Ga. Project v. Raffensperger, 976 F.3d 1278, 1282 (11th
Cir. 2020) (“The generalized due process argument that the plaintiffs argued
for and thedistrict court applied would stretch conceptsofdue process to their
breaking point.”).

2020 US. Dist. LEXIS 218058 at *33.

Nor have Plaintiffs articulated a cognizable substantive due process claim.

The types of voting rights covered by the substantive due process clause are

considered narrow. Curry v. Baker, 802 F.2d 1302, 1314 (11th Cir. 1986). This does

not extend to examining the validity of individual ballots or supervising the

administrative details of an election. /d. In only “extraordinary circumstances will a

challenge to a state election rise to the level ofa constitutional deprivation.” Id.

As theWoodcourt recognized:

Although Wood generally claims fundamental unfairness, and the
declarations and testimony submitted in supportofhis motion speculate
as to wide-spread impropriety, the actual harm alleged by Wood
concems merely a “garden variety” election dispute.
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2020 U.S. Dist. LEXIS 218058 at *35. Further, “[plrecedent militates against a

finding of a due process violation regarding such an ordinary dispute over the

counting and marking of ballots.” Id. (citing Gamza v. Aguirre, 619 F.2d 449, 453

(5th Cir. 1980) for the proposition that “Ifevery state election irregularity were

considered a federal constitutional deprivation, federal courts would adjudicate

every state election dispute.”).

“The same is true here. Plaintiffs have introduced only speculative, conclusory

and contradictory testimony from “experts” that would do no more than establish a

possibility of irregularitiesif their analysis were correct, along with a hodge-podge

of disparate claims by third-party voters and observers claiming that they observed

a varietyof different purported irregularities in a handful ofdifferent counties (none

of which are parties to this action). Plaintiffs have failed to demonstrate the

“extraordinary circumstances” rising to the level ofa constitutional deprivation that

are necessary 10 support a substantive due process claim. Plaintiffs have therefore

failed to demonstrate a substantial likelihood of success on the merits of any claim

for violationofthe 14th Amendment's guaranteeofeither procedural or substantive

Due Process.
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4. Plaintiffs’ Election Contest Claims Fail.

As shown, the Plaintiffs have effectively filed an election challenge under

Georgia law. Seeking to stop certification does not save the Plaintiffs’ Complaint for

at least two additional reasons. First, it has long been the rule that electors are state

and not federal officials. See Walker v. United States, 93 F.2d 383, 388 (8th Cir.

1937). Consequently, it is state law that determines how challenges to electors are

made, and Georgia law sets forth that process as explained above. This also

demonstrates why abstention is appropriate. Second, to the extent that the Plaintiffs

argue that county election officials did not properly count mail-in and absentee

ballots, there are state remedies available to challenge the acts of those county

officials. Indeed, Georgia's laws governing election challenges provide for just that.

Finally, and as addressed elsewhere in this brief, the Jacobson decision makes

clear that challenges to acts ofcounty officials must be brought against those county

officials. 974 F.3d at 1254. Itis insufficient to rely on the Secretary's general powers

“to establish traceability.” Anderson, 2020 WL 6048048 at *23. Similarly, reliance

on the phrase “chief election official” or statements about the uniformity in the

administrationofelection laws have been deemed insufficient by the Anderson court

when it applied Jacobson. Id.
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In sum, because Plaintiffs are not likely to succeed on the meritsofany of

their claims, injunctiverelief must be denied.

B. The loss of Plaintiffs’ preferred candidate is not irreparable harm.

Plaintiffs fail to articulate any specific harm that he facesif his requested relief

is not granted, other than the vague claim that an infringement on the right to vote

constitutes irreparable harm. However, Plaintiffs do not allege that their right to vote

was denied or infringed in any way—only that their preferred candidate lost. Iti not

irreparable harm ifthey are not able to “cast their votes in the Electoral College for

President Trump,” because “[v]oters have no judicially enforceable interest in the

outcome of an election.” Jacobson, 974 F.3d at 1246 (“Voters have no judicially

enforceable interest in the outcome of an election.”).

Irreparable harm goes to the availability of a remedy—not a particular

outcome. Certifying the expressed will of the electorate is not irreparable harm, but

rather inevitable and legally required within our constitutional framework. There is

a remedy available to extent that the losing candidate—rather than a dissatisfied

voter, supporter, or presidential elector—secks post-certification remedies, and such

election contests have been filed in state court and remain pending.

a4
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C. The balance of equities and public interest weigh heavily against an
injunction.

These remaining injunction factors—balancing the equities and public

interest—are frequently considered “in tandem” by courts, “as the real question

posed in this context is how injunctive relief at this eleventh-hour would impact the

public interest in an orderly and fair election, with the fullest voter participation

possible.” Curling v. Kemp, 334 F. Supp. 3d 1303, 1326 (N.D. Ga. 2018), aff'd in

part, appeal dismissed in part, 761 F. App’ 927 (11th Cir. 2019; see also Purcell,

549 U.S. at 4. The Court must “balance the competing claims of injury and must

consider the effect on cach party of the granting or withholding ofthe requested

relief,” paying “particular regard as well for the public consequences in employing

the extraordinary remedy of injunction.” Inter, 555 U.S. at 24.

Here, “the threatened injury to Defendants as state officials and the public at

large far outweigh any minimal burden on [Plaintiffs]. Wood, 2020 U.S. Dist, LEXIS

218058 at *38. “Confidence in the integrity of our electoral process is essential to

the functioning of our participatory democracy,” and court orders affecting elections

“can themselves result in voter confusion and consequent incentive to remain away

from the polls.” Purcell, 549 U.S. at 4-5. For this reason, the Supreme Court “has

repeatedly emphasized that lower federal courts should ordinarily not alter the

45
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election rules on the eveofan election.” Republican Nat'l Comm. v. Democratic

Nat'l Comm., 140 S.Ct. 1205, 1207 (April 6, 2020) (per curiam).

The Eleventh Circuit recently held that the Purcell principle applies with even

greater force when voting has already occurred. See New Ga. Project v.

Raffensperger, 976 F.3d 1278, 1283 (11th Cir. 2020) (“W]e are not on the eve of

the election—we are in the middleofit, with absentee ballots already printed and

mailed. An injunction here would thus violate Purcell’s well-known caution against

federal courts mandating new election rules—especially at the last minute.”); see

also Sw. Voter Registration Educ. Project v. Shelley, 344 F.3d 914, 919 (9th Cir.

2003) (“Interference with impending elections is extraordinary, and interference

with an election after voting has begun is unprecedented.)

Here, the election fas already been conducted, and the slate of presidential

electors has been certified. Granting Plaintiffs’ extraordinaryreliefwould only serve

to “disenfranchise [] voters or sidestep the expressed willofthe people.” Donald J.

Trumpfor President, 2020 U.S. App. LEXIS 37346 at *28. As the district court in

Wood correctly recognized, “To interfere with the result of an election that has

already concluded would be unprecedented and harm the public in countless ways.”

2020 U.S. Dist. LEXIS 218058 at *37-38. Plaintiffs seek even broaderrelief than

that sought in Wood.Ifgranted, Plaintiffs’ requestedrelief would disenfranchise not
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only Georgia's absentee voters but would invalidate all votes cast by Georgia

electors.

CONCLUSION

For the foregoing reasons, Plaintiffs’ emergency motion for injunctive relief

must be denied and the Court should dismiss the action with prejudice. Furthermore,

the current TRO entered by the Court should be immediately dissolved to prevent

ongoing harm to the ability of county elections officials to begin early voting for the

January run-off, for the reasons shown in State Defendants’ motion to modify the

TRO.

Respectfully submitted, this 5th day of December, 2020.

Christopher M. Carr 112505
Attorney General
Bryan K. Webb, 743580
Deputy Attorney General
Russell D. Willard 760280
Senior Assistant Attorney General

Is] Charlene S. McGowan
Charlene S. McGowan 697316
Assistant Attorney General
40 Capitol Square SW
Atlanta, GA 30334
cmegowan@law.ga.gov
404-458-3658 (tel)
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jbelinfante@robbinsfirm.com
Melanie Johnson
Georgia Bar No. 466756
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1 hereby certify that the foregoing has been formatted using Times New

Roman font in 14-point type in compliance with Local Rule 7.1(D).

Is! Charlene S. McGowan
Charlene S. McGowan
Assistant Attorney General
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CERTIFICATE OF SERVICE

I hereby certify that I have this day electronically filed the foregoing STATE

DEFENDANTS’ CONSOLIDATED BRIEF IN SUPPORT OF THEIR

MOTION TO DISMISS AND RESPONSE TO PLAINTIFF'S EMERGENCY

MOTION FOR INJUNCTIVE RELIEF with the Clerk of Court using the

CMECF system, which will send notification of such filing to counsel for all parties

ofrecord via electronic notification.

Dated: December 5, 2020.

Is] Charlene S. McGowan
Charlene S. McGowan
Assistant Attorney General
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Jeffrey DeSousa

From: Catherine McNeil
Sent: Tuesday, December 8, 2020 2:16 PM
To: Anit Agarwal

Subject: RE: amicus meeting

‘Added for4 today. AG is expecting the cal. Thanks

From: Amit Agarwal <AmitAgarwal @myfloridalegal.com>
Sent; Tuesday, December 8, 2020 1:13 PM
Tos Catherine McNeil <cate.mcneil@myflridalegal com>
Ces John Guard <lohn.Guard@myfloridalegal.coms; Charles Trippe <Charles.Trippe@myfloridalegal.coms; Richard
Martin<Richard.Martin@myfloridalegal.com>
Subject: Re: amicus meeting

Tam not available from 4:30 to 5:30 or 3:00 to 4:00.

Inflight ofa recent update, this could wait til tomorrow morningif that's more convenient for the group.
From: Catherine MeNell <cate meneil@myfloridalegalcom> TT
Sent; Tuesday, December 8, 2020 1:10 PM
To: Amit Agarwal <Amit Agarwal @myfloridalegal com>
Cc: John Guard <john. Guard @myloridalegal.coms; Charles Trippe <Charles Trippe @myforidalegal coms; Richard
Martin <Richard.Martin@myloridalegal com>
Subject: RE: amicus meeting

Maybe have Charlie join at 4:307

From: AmitAgarwal <Amit Agarwal@myfloridalegal com>
Sent: Tuesday, December8, 2020 12:45 PM
To: Catherine McNeill <cate.meneill@myloridalegal com>
Ce: John Guard <John, Guard @myfloridalegal.com; Charles Trippe <Charles. Trippe @myfloridalegal.com; Richard
Martin <Richard.Martin@myoridalegal com>
Subject: amicus meeting

Catherine,

‘Can we please schedule a short meetingthisafternoon to discuss some amicus briefs that have come in with
impending deadlines (oncof which has a join deadlineoftoday at COB)? I can arrange to be free any time.
other than from 3:00 to 4:00 and 4:30 to 5:30. 4:00 would be idealif that works for the group.

“Thanks.

Amit

Amit Agarwal
Officeofthe Attorney General
Solicitor General

! FL-AG-21-0220-A-000841



PL-01, The Capitol
Tallahassee, FL 32399-1050
AmitAgarwal @myloridalegal com
Office: (850) 414-3688
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Jeffrey DeSousa

From: Evan Ezray
sent: Tuesday, December 8, 2020 2:14 PM
To: Amit Agarwal
ce James Percival
Subject: RE: Texas law suit

Al,

‘The Supreme Court docket is up. The case number is 220155. There is no action that we haven't seen yet,
but the docket does break the documents up, so it a little easier to read.

tps: wwwsupremecourtgov/Search aspx?FileNames=/docket/docketfiles/htmi/public\220155 html

From: Evan Ezray
Sent: Tuesday, December 8, 2020 1:21 PM
To: Amit Agarwal <Amit.Agarwal@myforidalegal.com>
Ce: James Percival <James Percival@myfloridalegal.com>
Subject: RE: Texas law suit

Amit,

Intermsof procedure, Supreme Court Rule 17 governs original actions.

As I read the rule, the defendant states would have 60 days from service to file a response to the motion
for leave to file the complaint. Ifthey respond, the motion will be distributed 10 days after the response. If
they waive, the motion will be distributed immediately. Once distributed, the court can “grant or deny the
motion, set it for oral argument, direct that additional documents be fled, or require that other
proceedings be conducted.”

However, in the motion to expedite (page 94 of the pdfI sent you) Texas proposes two schedules
(depending on whether they win an administrative stay). I have pasted the schedules below, but the
bottom line is they want their amici to file today and a response tomorrowif there is no stay, so we should
know the timing fairly quickly once a docket is up.

More to follow,
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December $.200  Plaintf speningbret
December 200 Amicus brifsin support of plaintiff o ofneicher party
December, 2000 Defendants response briefs)
December 8.2020 Amicus brief in supportof defendants
December 10,2020 Planiilfreply brie to ach response bel
December 11.2020 Oral argument. f needed

the Court grants an administrative stayof otherinterim reef butdos not
summarily resolve this matter in response to the motion for eave to file the bill of
complasnt, Texas respecciully proposes the following schedule for briefing and
argument on the mers:
December 11.2020 Plaintif opening bret
December 11,2020 Amicus briefs in support of plaintif o of neither parey
December 17.2020 Defendants’ response briefs)
December 17.2020 Amicus briefs in support ofdefendants
December22,2020 Plaintiffs reply brie to cach rezponse bret
December 2020 Oral argument. ifneeded

From: Evan Exray
Sent; Tuesday, December 8, 2020 1:06 PM
To: Amit Agarwal <Amit Agarwal @myfloridalegal com>
‘Subject: Texas law suit

hitpsi//seve texasattorne generalgou/sites/efaul/fle images/admin/2020/Press/SCOTUSFiing.pdf?utm _content=&
tm medium=emailfutm_name=Eutm source=govdelveryutm term=
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Jeffrey DeSousa

From: Evan Ezray
sent: Tuesday, December 8, 2020 1:21 PM
To: Amit Agarwal

ce: James Percival
Subject: RE: Texas law suit

Amit,

In terms of procedure, Supreme Court Rule 17 governs original actions.

As read the rule, the defendantstates would have 60 days from service to file a response to the motion
for leave to file the complaint. If they respond, the motion will be distributed 10 days after the response. If
they waive, the motion will be distributed immediately. Once distributed, the court can “grant or deny the
‘motion, set it for oral argument, direct that additional documents be fled, or require that other
proceedings be conducted.”

However, in the motion to expedite (page 94 of the pdfI sent you) Texas proposes two schedules
(depending on whether they win an administrative stay). I have pasted the schedules below, but the
bottom line is they want their amici to fil today and a response tomorrow if there is no stay, so we should
know the timing fairly quickly once a docket s up.

More to follow.
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December §,2020  Plantif opening brief.
December 8,200 Amicus briefs in support of plintifsoof nether parcy
December 8,200 Defendants’ responsebriefs)
December 9,200 Amicus briefsinsupportof defendants
December 10.2020 Plaintif replsbiel) to eachresponsebriel
December 11.2020 Oral argument.if needed

Ifthe Court grants an administrative taso other interim relief but does not
cummarily resolve this matterin responce to the seton fox eave to file the bill of
complaint, Texas sespeccilly proposes che following schedule for briefing and
argument on the merits
December 11,2020 Plaincif opening brief
December 11,2020 Amicus briefs in support of plaintif o ofnecher parcy
December 17.2020 Defendants’ response briefs)
December 17.2020 Amicus briefs in suppart of defendants
December 22,2020 Plaintiff reply brie) to each response briek
December 2020 Oral srgument,ifneeded

From: Evan Erray.
Sent: Tuesday, December 8, 2020 1:06 PM
To: Amit Agarwal <AmitAgarwal @moridalegal.com>
Subject: Texas law suit

hitps:/Juns texasatiorneygeneral gou/sites/default files/images/admin/2020/Press/SCOTUSFiling pdf2utm content=
um medium=emailtutm_name=8utm_source=govdeliveryutm term=

? FLAG21-0220-A-000848



Jeffrey DeSousa

From: Catherine McNeill
sent: Tuesday, December 8, 2020 1:11 PM
To: Amit Agarwal
ce John Guard; Charles Trippe; Richard Martin
Subject: RE: amicus meeting

Maybe have Charlie join at 4:30?

From: Amit Agarwal <Amit Agarwal@myfloridalegal.com>
Sent; Tuesday, December 8, 2020 12:45 PM
To: Catherine McNeill <cate.meneill @myfloridalegal com>
Cc:John Guard<John.Guard @myfloridalegal.coms; Charles Trippe <Charles.Trippe@my/fioridalegal.coms; Richard
Martin <Richard.Martin@myfloridalegal.com>
Subject: amicus meeting

Catherine,

Can we please schedule a short meeting this afternoon to discuss some amicus briefs that have come in with
impending deadlines (one of which has a join deadlineoftoday at COB)? I can arrange to be free any time.
other than from 3:00 to4:00 and 4:30 to 5:30. 4:00 would be idealif that works for the group.

Thanks.

Amit

Amit Agarwal
Officeofthe Attomey General
Solicitor General
PL-01, The Capitol
Tallahassee, FL 32399-1050
Amit Agaral @my floridalegal com
Office: (850) 414-3688
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Jeffrey DeSousa

From: Evan Ezray
Sent: Tuesday, December 8, 2020 1:06 PM
To: Amit Agarwal
Subject: Texas low suit

hitps:/ www. texasattorneygeneral.govisites/ default files/images/admin/2020/Press/SCOTUSFiling pdf2utm_content=&
utm_medium=emailgutm_name=&utm_source=govdelivery&utm_term=
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James Percival

From: Evan Ezray
sent: Tuesday, December 8, 2020 2:14 PM
To: Anit Agarwal
ce James Percival
Subject: RE: Texas law suit

All,

“The Supreme Court docket is up. The case number is 220155. There is no action that we haven't seen yet,
but the docket does break the documents up, so it a litle easier to read.

hitps://wwwsupremecourtgov/Search aspx?FileNames=/docket/docketfiles/htm/public\220155 htm

From: Evan Ezray
Sent; Tuesday, December 8, 2020 121 PM
To: Amit Agarwal<AmitAgarwal@myfioridalegal.com>
Ces James Percival <JamesPercival @myfloridalegal. com>
Subject: RE: Texas law suit

Amit,

In terms of procedure, Supreme Court Rule 17 governs original actions.

As read the rule, the defendant states would have 60 days from service to file a response to the motion
for leave to file the complaint. If they respond, the motion will be distributed 10 days after the response. If
they waive, the motion will be distributed immediately. Once distributed, thecourt can “grant or deny the
‘motion, set it for oral argument, direct that additional documents be fled, or require that other
proceedings be conducted.”

However, in the motion to expedite (page 94 of the pdf sent you) Texas proposes two schedules
(depending on whether they win an administrative stay). | have pasted the schedules below, but the
bottom line is they want their amici to file today and a response tomorrowif there is no stay, so we should
Know the timing fairly quickly once a docket is up.

More to follow.
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December 6.200 Plaintifls opening brief
DecemberS 2020 Amicus briefs in support ofplain oof necher arcs
December§,200 Defendants’response brie)
December§,2020 Amicus brief in support ofdefendants
December 10,200 Plintifs eply brits) to each response bref,
December 11,2020 Oral argument if needed

the Court rants an administrative sea or othe teri reli, bu does not
summarily seo this mater in response 0 che moon or leave t file the bill of
complaint. Texas sespectully proposes the following schedule for brieing and
argument on the mens:
December 11,2080 Plainti opening brief
December 11.2020 Amicus briefs in spot of plaintif oof necher arcy
December 17.208) Defendants response brie)
December 17,2020 Amicus brie in support ofdefendants
December 22,202) Plants reps bre) ech response bred
December 2020 Oral argument. if needed

From: Evan Exray
Sent: Tuesday, December 8, 2020 1.06 PM
“os Amit Agarwal <Amit Agaral @myforidlegal com>
Subject: Texas aw suit

tts: /Jseun texasatiomeseneragou/sites/ defaultfies/mages/admin 2020/Press/SCOTUS Fling pdfutm_contentsf
utm_medium=emaifiutm_name=Butn_source-goudelery&utn tem
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James Percival-_—
From: Amit Agarwal

Sent. Tuesday, December 8, 2020 7:14 PM
To: John Guard; Richard Martin; Charles Trippe
ce Christopher Baum; Evan Ezray; James Percival: Jeffrey DeSousa
Subject: Fo: Texas v. Pennsylvania, et al. - Amicus Brief of Missouri, at al. - Joins requested by

1:00 pm. Central Tomorrow, 12/9
Attachments: 2020-12-07 - Texas v. Pennsylvania,etal.- Bill of Complaint pd; 2020-12-08 -Texasv.

Pennsylvania - Amicus Brief of Missouri et aldocx

From: Sauer, John <John Sauer@ago.mo.gov>
Sent: Tuesday, December 8, 2020 7:10 PM
To: Mithun Mansinghani'<mithun. mansinghani@ag.ok.govs; "Murti,Elizabeth’<MurrilE@aglouisiana. gov; ‘Melissa
Holyoak <melissaholyoak@2gutah. gov; nicholas bronni@arkansasag.gov' <nicholas.bronni@arkansasag.gov; Vincent
Wagner’ vincent wagner@arkansasag.gov»; 'ed.sniffen@alaska.gov’ <ed.sniffen@alaska.gov>; Smith, Justin
JustinSmith@3g0.mo.gov>; Amit Agarwal <AmitAgarwal@my/foridalegal.com>; ‘Kane, Brian’
<brian kane@ag.idaho gov>; tom fisher@atg.in.gov’ <tom.fisher@atg.in gov; julia payne @atg.n gov’
<juliapayne@atg.in.gov>; toby crouse@agks.ov’ <toby.crouse@agks.gov>; ‘Chad Meredith@ky.gov'
<ChadMeredith @ky.gov>; ‘Andrew Pinson’ <APinson@LAW.GA.GOV>; eff chanay’ <jef.chanay@ag.ksgov;s. ohn,
Joseph’ <stiohni@ag louisiana.gov>; Kristi Johnson@ago.ms gov’ <Krist lohnson@ago.ms.gov>; 'ABurton@mtgov'
<ABurton@tgov; MSchiichting@mt. gov’ <MSchiichting@mt.gov»; ‘Lindsay S. See’ <Lindsay.SSee@wvago.gov>;
‘jonbennion@mtgov’<onbennion@mt gov»; wstenehjem@nd.gov’ <wstenehjem@nd.gov>;

“Benjaminflowers@ohioattomeygeneralgov* Benjamin. flowers@ohioattorneygeneral gov»; ‘ESmith @scag. gov’
<ESmith@scag,gov»; 'BCook@scag. gov’ <BCo0k@scag gov; steven blair@state.sc.us' <steven.blair@state.sd.us>;
“Sherri Wald@state.sd.us'<Sherri Wald@state.sd.us>; Sarah.Campbell@ag.tn.gov' <Sarah.Campbell @ag.tn gov;
‘tom fisher@atg.in gov’<tom fisher@atg.in.gov>; ‘Andree Blumstein@ag.ngov’<AndreeBlumstein@3g.tngov>;

‘matthew.frederick@texasattorneygeneral gov’ <matthew.frederick@texasattorneygeneral.gov>;
“Kyle. Hawkins@0ag.texas gov’ <Kyle.Hawkins@0ag.texas gov; ‘Ric Cantrell <rcantrell@agutah.govs;
‘james kaste@wyo gov’ <jameskaste@wyo.gov>; “im. Campbell @nebraska. gov’ <im.Campbell@nebrasks.govs;
“Thomas T. Lampman’ <Thomas.T.Lampman@wvago.gov>; "essica A. Lee’ <Jessica.A.Lee@wvago.gov>; ‘Lindsay S. See’
<Lindsay.S.See@wvago.gov>; 'Roysden, Beau’<BeauRoysden@azag gov; ‘Bash, Zina" <Zina.Bash@oag texas govs;‘masagsve@nd. gov’ <masagsve@nd.gov'>; ‘Harley Kirkland’ <Hirkland @scag,gov»; ‘Eddie Lacour'
<elacour@ago state.alus>; Hudson, Kian' <Kian. Hudson @atg.in.gov>; "Kuhn, Matt F (KYOAG) <Matt.Kuhn@ky.gov>
Subject:Texas v. Pennsylvania,et al. - Amicus Brief of Missouri, at a. - Joins requested by 1:00 p.m. Central Tomorrow,
12/9

Al

Attached please find a draft multistate amicus brief in support of Texas's motion for leave to ile a bill of complaint in the
US. Supreme Court challenging the administrationofthe recent Presidential election in Pennsylvania, Michigan,
Wisconsin, and Georgia. The brie argues that 1) the separation-of-powers provision of the ElectorsClause of Article Il
Section 1is an important structural check ongovernment that safeguards individual liberty; (2) voting by mail presents
real concerns for fraud and abuse that require statutory safeguards to protect against such fraud and abuse; and (3) the
abrogation of statutory safeguards against fraud invoting by mail by non-legislative actors violates theElectors Clause
and undermines public confidence in elections. For your reference, | have also attached Texas's Motion for Leave to File
ill of Complaint and related documents,
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With apologies for the short deadline, given the time-sensitivity of thiscase, we are requesting joins by 1:00 p.m.
Central TOMORROW, 12/9. We are planning to file tomorrow afternoon.

Thanksa lot,

John Saver
This email message, including the attachments, is from the Missouri Attorney General's Office. It i for the sole use of
the intended recipient(s) and may contain confidential and privileged information, including that covered by § 32.057,
RSMo. Any unauthorized review, use, disclosureordistributionis prohibited. Ifyou are not the intended recipient,
please contact the sender by reply email and destroy al copies of the original message. Thank you.
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No. 220155, Original
-_—

In the Supreme Court of the United States

STATE OF TEXAS,
Plaintiff,

COMMONWEALTH OF PENNSYLVANIA, STATE OF
GEORGIA, STATE OF MICHIGAN, AND STATE OF

WISCONSIN,
Defendants.

On Motion for Leave to File Bill of Complaint

BRIEF OF STATES OF MISSOURI, __
AS AMICI CURIAE IN SUPPORT OF

PLAINTIFF'S MOTION FOR LEAVE TO FILE
BILL OF COMPLAINT

OFFICE OF THE MISSOURI ERIC S. SCHMITT
ATTORNEY GENERAL~~ Attorney General
Supreme Court Building
P.O. Box 899 D. John Sauer
Jefferson City, MO 65102 Solicitor General
John. Saver@ago.mo.gov Counsel of Record.

Counselfor Amici Curiae
(additional counsel listed on signature page)
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STATEMENT OF INTEREST OF AMICI
“In the context ofa Presidential election,” state

actions “implicate a uniquely important national
interest,” because “the impact of the votes cast in each
State is affected by the votes cast for the various
candidates in other States.” Anderson v. Celebrezze,
460 U.S. 780, 794-95 (1983). “For the President and
the Vice President of the United States are the only
elected officials who represent all the voters in the
Nation.” Id. “Every voter” ina federal election “has a
right under the Constitution to have his vote fairly
counted, without its being distorted by fraudulently
cast votes.” Anderson v. United States, 417 U.S. 211,
227 (1974).

Amici curice are the States of Missouri, .
1 Amici have several important interests in

this case. First, the States have a strong interest in
safeguarding the separation of powers among state
actors in the regulation of Presidential elections. The
Electors Clause of Article II, § 1 carefully balances
power among state actors, and it assigns a specific
function to the “Legislature thereof” in each State.
U.S. Const. art. 11, § 1, cl. 4. Our systemoffederalism
relies on separation of powers to preserve liberty at
every level of government, and the separation of
powers in the Electors Clause is no exception. The
States have a strong interest in preserving the proper
roles of state legislatures in the administration of
federal elections, and thus safeguarding the
individual liberty of their citizens.

This briefis fled under Supreme Court Rule 37.4, and all coun
self record received timely noticeof the intentto fil this amicus
brief under Rule 37.2.
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Second, amici States have a strong interest in
ensuring that the votes of their own citizens are not
diluted by the unconstitutional administration of
elections in other States. When non-legislative actors
in other States encroach on the authority of the
“Legislature thereof’ in that State to administer a
Presidential election, they threaten the liberty, not
just of their own citizens, but of every citizen of the
United States who casts a lawful ballot in that
election—including the citizens of amici States.

Third, for similar reasons, amici States have a
strong interest in safeguarding against fraud in
voting by mail during Presidential elections. “Every
voter” in a federal election, “has a right under the
Constitution to have his vote fairly counted, without
its being distorted by fraudulently cast votes.”
Anderson, 417 US. at 227. Plaintiffs Bill of
Complaint alleges that non-legislative actors in the
Defendant States stripped away important
safeguards against fraud in voting by mail that had
been enacted by the Legislature in each State. Amici
States share a vital interest in protecting the integrity
of the truly national election for President and Vice
President of the United States.

SUMMARY OFARGUMENT

The Bill of Complaint raises constitutional
questionsofgreat public importance that warrant this
Court's review. First, like every similar provision in
the Constitution, the separation-of-powers provision
of the Electors Clause provides an important
structural check on government designed to protect
individual liberty. By allocating authority over
Presidential electors to the “Legislature thereof’ in

FL-AG-21-0220-A-000857
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cach State, the Clause separates powers both
vertically and horizontally, and it confers authority on
the branchofstate government most responsive to the.
democratic will. Encroachments on the authority of
state Legislatures by other state actors violate the
separationof powers and threaten individual liberty.

The unconstitutional encroachments on the
authority of state Legislatures in this case raise
particularly grave concerns. For decades, responsible
observers have cautioned about the risks of fraud and
abuse in voting by mail, and they have urged the
adoption of statutory safeguards to prevent such
fraud and abuse. In the numerous cases identified in
the Bill of Complaint, non-legislative actors in each
Defendant State repeatedly stripped away statutory
safeguards that the “Legislature thereof” had enacted
to protect against fraud in voting by mail. These
changes removed protections that responsible actors
had recommended for decades to guard against fraud
and abuse in voting by mail, and they did so in a
manner that uniformly and predictably benefited one
candidate in the recont Presidential election. The
allegations in the Bill of Complaint raise grave
questions about election integrity and public
confidence in the administration of Presidential
elections. This Court should grantPlaintiff leave to
file the Bill of Complaint.

ARGUMENT

The Electors Clause provides that each State
“shall appoint” its Presidential electors “in such
Manner as the Legislature thereof may direct.” U.S.
CoNsT. art. 11, § 1, cl. 4 (emphasis added). Moreover,
“lour constitutional system of representative
government only works when the worth of honest
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ballots is not diluted by invalid ballots procured by
corruption.” U.S. Dep't of Justice, Federal Prosecution
of Election Offenses, at 1 (8th ed. Dec. 2017). “When
the election process is corrupted, democracy is
jeopardized” Id. The proposed Bill of Complaint
raises serious concerns about constitutionality and
ballot securityofelection procedures in the Defendant
States. Given the importance of public confidence in
American elections, these allegations raise questions
of great public importance that warrant this Court's
expedited review.

1. The Separation-of-Powers Provision of the
Electors Clause Is a Structural Check on
Government That Safeguards Liberty.
Article 11 requires that each State “shall appoint”

its Presidential electors “in such Manner as the
Legislature thereof may direct.” U.S. CONST. art. II,
§ 1, cl. 4 (emphasis added); see also id. art. 1, § 4, cl. 2
(providing that, in each State, the “Legislature
thereof” shall establish “(tlhe Times, Places and
Manner of holding Elections for Senators and
Representatives”).

Thus, “in the case of a law enacted by a state
legislature applicable not only to elections to state
offices, but also to the selection of Presidential
electors, the legislature is not acting solely under the
authority given it by the people of the State, but by
virtue of a direct grant of authority made under Art.
11, § 1, cl. 2, of the United States Constitution.” Bush
v. Palm Beach Cty. Canvassing Bd., 531 US. 70, 76
(2000). “(Tjhe state legislature's power to select the
manner for appointing electors is plenary.” Bush v.
Gore, 531 U.S. 98, 104 (2000).
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Here, as set forth in the Bill of Complaint, non-
legislative actors in each Defendant State have
purported to “alter() an important statutory provision
enacted by the [States] Legislature pursuant to its
authority under the Constitution of the United States
to make rules governing the conduct of elections for
federal office.” Republican Party of Pennsylvania v.
Boockuar, No. 20-542, 2020 WL 6304626, at *1 (U.S.
Oct. 28, 2020) (Statement of Alito, J). See Bill of
Complaint, §{ 41127. In doing so, these non-
legislative actors encroached upon the “plenary”
authority of those States’ respective legislatures over
the conduct of the Presidential election in cach State.
Bush v. Gore, 531 U.S. at 104. This encroachment on
the authority of each State's Legislature violated the
separation of powers set forth in the Electors Clause.
“Un the context of a Presidential election, state-
imposed restrictions implicate a uniquely important
national interest. For the President and the Vice
President of the United States are the only elected
officials who represent all the voters in the Nation.”
Anderson, 460 U.S. at 794-795.

In every other context, this Court recognizes that
the Constitution's separation-ofpowers provisions,
which allocate authority to specific governmental
actors to the exclusion of others, are designed to
preserve liberty. “It is the proud boast of our
democracy that we have ‘a government of laws, and
not of men.” Morrison. v. Olson, 487 U.S. 654, 697
(1988) (Scalia, J., dissenting). “The Framers of the
Federal Constitution . . . viewed the principle of
separation of powers as the absolutely central
guaranteeof a just Government.” Id. “Without a
secure structure of separated powers, our Bill of
Rights would be worthless, as are the bills of rights of
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many nations of the world that have adopted, or even
improved upon, the mere words of ours.” Id. “The
purpose of the separation and equilibration of powers
in general.  . was not merely to assure cffective
government but to preserve individual freedom.” Id.
at 727.

“This principleof preserving liberty applies both to
the horizontal separation of powers among. the
branches of government, and the vertical separation
of powers between the federal government and the
States. “The federal system rests on what might at
first scem a counterintuitive insight, that ‘freedom is
enhanced by the creation of two governments, not
one.” Bond v. United States, 564 U.S. 211, 220-21
(2011) (quoting Alden v. Maine, 527 U.S. 706, 758
(1999). *[Flederalism secures to citizens the liberties
that derive from the diffusion of sovereign power.”
Bond, 564 U.S. at 221 (2011) (quoting New York v.
United States, 505 U.S. 144, 181 (1992)). “Federalism
also protects the liberty of all persons within a State
by ensuring that laws enacted in excess of delegated
governmental power cannot direct or control their
actions” Id. Moreover, “federalism enhances the
opportunity of all citizens to participate in
representative government.” FERC v. Mississippi,
456 U.S. 742, 789 (1982) (O'Connor, J., concurring in
part and dissenting in part). “Just as the separation
and independence of the coordinate branches of the
Federal Government serve to prevent the
accumulationof excessive power in any one branch, a
healthy balance of power between the States and the
Federal Government will reduce the risk of tyranny
and abuse from either front.” Gregory v. Ashcroft, 501
US. 452, 458 (1991).
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The explicit grant of authority to state
Legislatures in the Electors Clause of Article II, §1
effects both a horizontal and a vertical separation of
powers. The Clause allocates to cach State—not to
federal actors—the authority to dictate the manner of
selecting Presidential Electors. And within cach
State, it explicitly allocates that authority to a single
branch of state government: to the “Legislature
thereof” U.S. CONST. art. IL, § 1, cl. 4.

It is no accident that the Constitution allocates
such authority to state Legislatures, rather than
executive officers such as Secretaries of State, or
judicial officers such as state Supreme Courts. The
Constitutional Convention's delegates frequently
recognized that the Legislature is the branch most
responsive to the People and most democratically
accountable. See, eg, Robert G. Natelson, The
Original Scopeofthe Congressional Power to Regulate
Elections, 13 U. PA. J. CONST. L. 1, 31 (2010) (collecting
ratification documents expressing that stato
legislatures were most likely to be in sympathy with
the interests of the people); Federal Farmer, No. 12
(1788), reprinted in 2 THE FOUNDERS’ CONSTITUTION
(Philip B. Kurland & Ralph Lerner cds., 1987)
(arguing that electoral regulations “ought to be left to
the state legislatures, they coming far nearest to the
people themselves’); THE FEDERALIST NO. 57, at
350 (C. Rossiter, cd. 2003) (Madison, J.) (stating that
the “House of Representatives is so constituted as to
support in its members an habitual recollection of
their dependence on the people”); id. (stating that the
“vigilant and manly spirit that actuates the people of
America” is greatest restraint on the House of
Representatives).
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Democratic accountability in the method of
selecting the President of the United States is a
powerful bulwark safeguarding individual liberty. By
identifying the “Legislature thereof” in each State as
the regulator of elections for federal officers, the
Electors Clause of Article II, § 1 prohibits the very
arrogation of power over Presidential elections by
non-legislative officials that the Defendant States
perpetrated in this case. By violating the
Constitution's separation of powers, these non-
legislative actors undermined the liberty of all
Americans, including the voters in amici States.
IL Stripping Away Safeguards From Voting by

Mail Exacerbates the Risks of Fraud.
By stripping away critical safeguards against

ballot fraud in voting by mail, non-legislative actors in
the Defendant States inflicted another grave injury on
the conduct of the recent election: They enhanced the
risks of fraudulent voting by mail without authority.
An impressive body of public evidence demonstrates
that voting by mail presents unique opportunities for
fraud and abuse, and that statutory safeguards are
critical to reduce such risks of fraud.

For decades prior to 2020, responsible observers
emphasized the risks of fraud in voting by mai, and
the importance of imposing safeguards on the process
of voting by mail to allay such risks. For example, in
Crawford v. Marion County Election Board, this Court,
held that fraudulent voting “perpetrated using
absentee ballots’ demonstrates “that not only is the
risk of voter fraud real but that it could affect the
outcome of a close election.” Crawford v. Marion
County Election Bd., 553 U.S. 181, 195-96 (2008)
(opinion of Stevens, J.) (emphasis added).
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As noted by Plaintiff, the Carter-Baker
Commission on Federal Election Reform emphasized
the same concern. The bipartisan Commission—co-
chaired by formerPresident Jimmy Carter and former
Secretary of State James A. Baker—determined that
“(absentee ballots remain the largest source of
potential voter fraud.” BUILDING CONFIDENCE IN U.S.
ELECTIONS: REPORT OF Tiik: COMMISSION ON FEDERAL
ELECTION REFORM, at 46 (Sept. 2005) (*Carter-Baker
Report’).2 According to the Carter-Baker Commission,
“{albsentee balloting is vulnerable to abuse in several
ways." Id. “Blank ballots mailedto the wrong address
or to large residential buildings might bet
intercepted” Id. “Citizens who vote at home, at
nursing homes, at the workplace, or in church are
more susceptible to pressure, overt and subtle, or to
intimidation.” Id. “Vote buying schemes are far more
difficult to detect when citizens vote by mail.” Id.

Thus, the Commission noted that ‘absentee
balloting in other states has been a major source of
fraud” Id. at 35. It emphasized that voting by mail
“increases the risk offraud.” Id. And the Commission
recommended that “States .. need to do more to
prevent ... absentee ballot fraud.” Id. at v.

‘The Commission specifically recommended that
States should implement and reinforce safeguards to
prevent fraud in voting by mail. The Commission
recommended that “States should make sure that
absentee ballots received by election officials before
Election Day are kept secure until they are opened
and counted.” Id. at 46. It also recommended that
States “prohibitl] ‘third-party organizations,

 Auilable al hpsiwwwlegislationline.orgldown-
load/id/1472/file/-3b50795b2d0374cbef5c29766256pdf.
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candidates, and political party activists from handling
absentee ballots” Id. And the Commission
highlighted that a particularstate “appearfed] to have
avoided significant fraud in its vote-by-mail elections.
by introducing safeguards to protect ballot integrity,
including signature verification.” Id. at 35 (emphasis.
added). The Commission concluded that “[Vjote by
mail is ... likely to increase the risks of fraud and
contested elections ... where the safeguards for ballot
integrity are weaker.” Id.

The most recent editionof the U.S. Department of
Justice's Manual on Federal Prosecution of Election
Offenses, published by its Public Integrity Section,
highlights the very same concerns about fraud in
voting by mail. US. Dep't of Justice, Federal
Prosecution of Election Offenses (8th ed. Dec. 2017), at
2829 (‘DOJ Manual’)? The Manual states:
“Absentee ballots are particularly susceptible to
fraudulent abuse because, by definition, they are
marked and cast outside the presence of election
officials and the structured environmentof a polling
place.” Id. The Manual reports that“the more common
ways” that election-fraud ‘crimes are committed
include ... [o]btaining and marking absentee ballots
without the active inputof the voters involved.” Id. at,
28. And the Manual notes that “[albsentee ballot
frauds” committed both with and without the voter's
participation are “common.” Id. at 29.

Similarly, the U.S. Government Accountability
Office concluded that many crimes of election fraud
likely go undetected. In 2014, discussing election
fraud, the GAO reported that “crimes of fraud, in

5 Available at bupsliwww justice govierimi-
nal/ile/1029066 download.
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particular, are difficult to detect, as those involved are
engaged in intentional deception.” GAO-14-634,
Elections: Issues Related to State Voter Identification
Laws 62-63 (U.S. Gov't Accountability Office Sept.
2014).4

Despite the difficulties of detecting fraud
schemes, recent experience contains many well
documented examples of absentee ballot fraud. For
example, the News21 database, which was compiled
to refute arguments that voter fraud is prevalent,
identified 491 casesofabsentee ballot over the 12-year
period from 2000 to 2012—approximately 41 cases per

year. See News21, Election Fraud in America. This
database reports that “Absentee Ballot Fraud” was
“[t}he most prevalent fraud” in America, comprising
“24 percent (491 cases)” of all cases reported in the
public records surveyed. Id. Moreover, the database
indicates that this number undercounts the total
incidence of reported cases of absentee ballot fraud,
because it was based on public-record requests to
state and local government entities, many of which
did not respond. Id.

Likewise, the Heritage Foundation's online
databaseofelection-fraud cases—which includes only
a “sampling”ofcases that resulted in an adjudication.
of fraud, such as a criminal conviction or civil
penalty—identified 207 cases of proven “fraudulent
use of absentee ballots” in the United States. The

Available at hsp ga.govassets/GTOIGGS966 pf.
5 Available at hitps:/ivotingrights news21 comfinteractivelclec:
tion-fraud-data-
base/xid=17259, 15700023,15700124, 15700149,15700156, 1570
0191,15700201,15700237, 15700242
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Heritage Foundation, Election Fraud Cases." Again,
this database undercounts the incidence of cases of
election fraud: “The Heritage Foundation's Election
Fraud Database presents a samplingofrecent proven
instances of election fraud from across the country.
This database is not an exhaustive or comprehensive
list.” Id.

‘The public record abounds with recent examples
of such fraudulent absentee-ballot schemes. For
example, in November 2019, the mayor of Berkeley,
Missouri was indicted on five felony counts of
absentee ballot fraud for changing votes on absentee
ballots to help him and his political allies to get
elected. Brian Heffernan, Berkeley Mayor Hoskins
Charged with 5 Felony Counts of Election Fraud, St.
Louis PusLIC Rap1o (Nov. 21, 2019).” Mayor Hoskins"
scheme included “going to the home of elderly ...
residents” to harvest absentee ballots, “filling out
absentee ballot applications for voters and having his
campaign workers do the same,’ and “altering
absentee ballots” after he had procured them from
voters. Id. Again, in 2016, a state House race in
Missouri was overturned amid allegations of
widespread absentee-ballot fraud that had occurred
across multiple election cycles in the same
community. Sarah Fenske, FBI, Secretary of State
Asking Questions About St. Louis Statehouse Race,

© Available at hpsswwwheritage orglvoterfraudisearch?com-
bine=&state=All&year=&case_type=All&fraud_type=24489&pa
gest2.
* Available at hutpsiinows slpublicradio.org/postiberkeley-
‘mayor-hoskins-charged-5-felony-counts-election-fraud#stream/0

FL-AG-21-0220-A-000867



14

RIVERFRONT TIMES (Aug. 16, 2016)5 One candidate
stated that it was widely known in the community
that the incumbent ran an “absentee game’ that
resulted in the mail-in vote tipping the outcome in her
favor in multiple close elections. Id.

Other States have similar experiences. In 2018, a
federal Congressional race was overturned in North
Carolina, and eight political operatives were indicted
for fraud, in an absentee-ballot fraud scheme that
sufficed to change the outcome of the election.
Richard Gonzales, North Carolina GOP Operative
Faces New Felony Charges That Allege Ballot Fraud,
NPR.OKG, (July 30, 2019).2 The indicted operatives
“had improperly collected and possibly tampered with
ballots,” and were charged with “improperly mailing
in absentee ballots for someone who had not mailed it
themselves” Id.

In the North Carolina case, the lead investigator
testified that the investigation was “a continuous
case” over two clection cycles, and that the scheme
involved collecting absentee ballots from voters,
altering the absentee ballots, and forging witness
signatures on the ballots. See In re: Investigation of
Irregularities Affecting Counties Within the 9th
Congressional. District, North Carolina Board of
Elections, Evidentiary Hearing, at 2.319 The
investigators described it as a “coordinated, unlawful,

. Available a hitpsivn siver-
fronttimes.com/newsblog/2016/08/16/bi-sccretary.-ofstate-ask-
ing-questions-about-stouis-statchouserace.
2 Available at btps:vww.npr.ory/201907/30/74G800630north

carolina gop-operative-acos.new.flony-charges.-that-alege-bal.
lotfraud.
w Available at hutpsilimages.ra-

diocomebtNoterk201D, %20Website pf.
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and substantially resourced absentee ballots scheme.”
Id. at 2. According to the investigators trial
presentation, the investigation involved 142 voter
interviews, 30 subject and witness interviews, and
subpoenasof documents, financial records, and phone
records. Id. at 3. The perpetrators collected absentee
ballots and falsified ballot witness certifications
outside the presence of the voters. Id. at 10, 13. The
congressional election at issue was decided by margin
ofless than 1,000 votes. Id.at 4. The scheme involved
the submission of well over 1,000 fraudulent absentee
ballots and request forms. Id. at 11. The perpetrators
took extensive steps to conceal the fraudulent scheme,
which lasted over multiple election cycles before it
was detected. Id, at 14.

Similarly, in 2016, a politician in the Bronx was
indicted and pled guilty to 242 countsofelection fraud
based on an absentee ballot fraud scheme. Ben
Kochman, Bronx politician pleads guilty in absentee
ballot scheme for Assembly election, NEW YORK DAILY
News (Nov. 22, 2016). Despite pleading guilty to 242
felonies involving absentee ballot fraud in an lection
that was decided by two votes, the defendant received
no jail time and vowed to run for office again after a
short disqualification period. Id.

The increases in mail-in voting due to the COVID-
19 pandemic likewise increased opportunities for
fraud. For instance, in May 2020, the leader of the
New Jersey NAACP called for an election in Paterson,
New Jersey to be overturned due to widespread mail:
in ballot fraud. See Jonathan Dienst et al., NJ NAACP

i p————
crimefbrons-pol-pleads-guily-absentee-ballotscheme-artile-
1.288409
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Leader Calls for Paterson Mail-In Vote to Be Canceled
Amid Corruption Claims, NBC NEW YORK (May 27,
2020). “Invalidate the election. Let's do it again,
[the NAACP leader] said amid reports more that 20
percent of all ballots were disqualified, some in
connection with voter fraud allegations.” Id.

Hundreds of other reported cases highlight the
same concerns about the vulnerability of voting by
mail to fraud and abuse. Recently, a Missouri court
considered extensive expert testimony reviewing
absentee-ballot fraud cases like these. Findings of
Fact, Conclusions of Law, and Final Judgment in Mo.
State Conference of the NAACP v. State, No. 20AC-
€C00169-01 (Circuit Court of Cole County, Missouri
Sept. 24, 2020), affd, 607 S.W.3d 728 (Mo. banc Oct.
9, 2020) (‘Mo. NAACP"). The court held that cases of
absentee-ballot fraud “have several common features
that persist across multiple recent cases: (1) close
elections; (2) perpetrators who are candidates,
campaign workers, or political consultants, not
ordinary voters; (3) common techniques of ballot
harvesting, (4) common techniques of signature
forging, (5) fraud that persisted across multiple
elections before it was detected, (6) massive resources
required to investigate and prosecute the fraud, and
(7) lenient criminal penalties.” Id. at 17. Thus, “fraud
invotingby mail is a recurrent problem, that it is hard
to detect and prosecute, that there are strong
incentives and weak penalties for doing so, and that it
has the capacity to affect the outcome of close

* Available at_hitpsiiwww.nbenewyork cominewslpolitics/nj-
naacp-leader-calls-or-paterson-mail-in-vote- to-be-canceled-
amid fraud. claims2435162
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elections.” Id. The court concluded that “the threat of
mail-in ballot fraud is real.” Id. at 2.
IIL The Bill of Complaint Alleges that the

Defendant States Abolished Critical
Safeguards Against Fraud in Voting by Mail.
‘The Bill of Complaint alleges that non-legislative

actors in each Defendant State unconstitutionally
abolished or diluted statutory safeguards against
fraud enacted by the state legislature, in violation of
the Presidential Electors Clause. U.S. CONST. art. II,
§1,cl. 4. All the unconstitutional changes to election
procedures identified in the Bill of Complaint have
two common features: (1) They abrogated statutory
safeguards against fraud that responsible observers
have long recommended for voting by mail, and (2)
they did so in a way that predictably conferred
partisan advantage on one candidate in the
Presidential election. Such allegations are serious,
and they warrant this Court's review.

Abolishing signature verification. First, the
proposed Bill ofComplaint alleges that non-legislative
actors in Pennsylvania, Georgia, and Michigan
unilaterally abolished or undermined signature-
verification requirements for mailed ballots. It
alleges that Pennsylvania's Secretary of State
abrogated Pennsylvania's statutory signature-
verification requirement for mail-in ballots in a
“friendly” settlementof a lawsuit brought by activists.
Bill of Complaint, §9 44-46. It alleges that Georgia's
Secretary of State unilaterally abrogated Georgia's
statute authorizing county registrars to engage in
signature verification for absentee ballots in a similar
settlement. Id. {4 66-72. It alleges that Michigan's
Secretary of State permitted absentee ballot
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applications online, with no signature at all, in
violation of Michigan statutes, id. 1 85-89; and that
election officials in Wayne County, Michigan simply
disregarded statutory signature verification
requirements, id. 4 92-95.

In addition to violating the Electors Clause, these
actions contradicted fundamental principles of ballot
security. As noted above, the Carter-Baker Report
highlighted the importance of “signature verification”
as a critical “safeguard]]toprotect ballot integrity” for
ballots cast by mail. Carter-Baker Report, supra, at
35 (emphasis added). Without safeguards such as
signature verification, the Report stated that “[v]ote
by mail is .. likely to increase the risks of fraud and
contested elections ... where the safeguards for ballot
integrity are weaker” Id. The importance of
signature verification is hard to overstate, because
absentee-ballot fraud schemes commonly involve
“common techniques of signature forging,” typically
by nefarious actors who are unfamiliar with the
voter's signature. Mo. NAACP, supra, at 17.
Verifying the voter's signature by comparison to the
signature on the voter rolls thus provides the most
critical safeguard against fraud.

Insecure ballot handling. The Bill of
Complaint alleges that non-legislative actors changed
or abolished statutory rules for the secure handling of
absentee and mail-in ballots in Pennsylvania,
Michigan, and Wisconsin. It alleges that election
officials in Democratic areas of Pennsylvania violated
state statutes by opening and reviewing mail-in
ballots that were required to be kept locked and secure
until Election Day. Bill of Complaint, 11 50-51. It
alleges that Michigan's Secretary of State, acting in
violation of state law, sent 7.7 million unsolicited

FLAG-21-0220-4000872



19

absentee-ballot applications to Michigan voters, thus
“flooding Michigan with millions of absentee ballot
applications prior to the 2020 general election.” Id.
9980-84. And it alleges that the Wisconsin Election
Commission violated state law by placing hundreds of
unmonitored boxes for the submissionof absentee and
mailin ballots around the State, concentrated in
heavily Democratic areas. Id. 4 107-114.

In addition to violating the Electors Clause,
these actions contradicted commonsense ~ballot-
security recommendations. The Department of
Justice's Manual on Federal Prosecution of Election
Offenses notes that vulnerability to mishandling is
what makes absentee ballots “particularly susceptible
to fraudulent abuse” because “they are marked and
cast outside the presence of election officials and the
structured environment of a polling place” DOJ
Manual, at 28-29. According to the Manual,
“[obtaining and marking absentee ballots without the
active inputofthe voters involved” is oneof “the more
common ways’ that election fraud ‘crimes are
committed.” Id. at 28. For this reason, the Carter-
Baker Commission madea seriesof recommendations
in favorof preventing such insecurity in the handling
of ballots. For example, the Commission
recommended that “States should make sure that
absentee ballots received by election officials before
Election Day are kept secure until they are opened
and counted” Id. at 46. It also recommended that
States “prohibit]] ‘third-party organizations,
candidates, and political party activists from handling
absentee ballots.” Id.

Inconsistent Statewide Standards. The Bill
of Complaint alleges that the Defendant States
provided different standards and treatment for mail-
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in ballots submitted in different areasof each State,
and that this differential treatment uniformly
provided a partisan advantage to one side in the
Presidential election. It alleges that election officials
in Philadelphia and Allegheny County, Pennsylvania,
applied different standards to voters in those
Democratic strongholds than applied to other voters
in Pennsylvania, in violation of state law. Bill of
Complaint, §{ 52.54. Similarly, it alleges that
Milwaukee, Wisconsin violated state law by
authorizing election officialsto “correct” disqualifying
omissions on ballot envelopes by entering information
that the voter should have entered with a red pen,
while no similar “correction” process was granted to
other voters in that State. Id. 1 123-127. And it
alleges that Wayne County, Michigan provided
favorable treatment to its voters, in violation of state
statutes, by simply ignoring statutorily required
signature-verification requirements. 1d. {4 92-95.

Again, such differential treatment, under
circumstances raising concerns of partisan bias,
contradicts universal recommendations for integrity
and public confidence in elections. As this Court
stated in Bush v. Gore, “[t]he idea that one group can
be granted greater voting strength than another is
hostile to the one man, one vote basis of our
representative government.” 531 U.S. at 107 (quoting
‘Moore v. Ogilvie, 394 US 814 (1969)). The Carter-
Baker Report noted that “inconsistent or incorrect
applicationofelectoral procedures may have the effect.
of discouraging voter participation and may, on
occasion, raise questions about bias in the way
elections are conducted.” Carter-Baker Report, at 49.
“Such problems raise public suspicions or may provide
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grounds for the losing candidate to contest the result
in a close election.” Id.

Excluding Bipartisan Observers. The Bill
of Complaint alleges that certain counties in
Defendant States excluded bipartisan observers from
the ballot-opening and ballot-counting processes. For
cxample, it alleges that election officials in
Philadelphia and Allegheny County, Pennsylvania,
violated state law by excluding Republican observers
from the opening, counting, and recording of absentee
ballots in those counties. BillofComplaint, § 49. And
it alleges that election officials in Wayne County,
Michigan violated state statutes by systematically
excluding poll watchers from the counting and
recording of absentee ballots. Id. 4 90-91.

Such actions, as alleged, raise grave concerns
about the integrityofthe vote count in those counties.
As the Carter-Baker Report emphasized, States
should “provide observers with meaningful
opportunities to monitor the conduct of the election.”
Carter-Baker Report, at 47. “To build confidence in
the electoral process, it is important that elections be
administered in a neutral and professional manner,”
without the appearance of partisan bias.’ Id. at 49.
When observers of one political party are illegally and
systematically excluded from observing the vote
count, “the appearanceof partisan bias” is inevitable.
Id. For counties in Defendant States to exclude
Republican observers weakens public confidence in
the electoral process and raises grave concerns about
the integrityof ballot counting in those counties.

Extending the deadline to receive ballots.
The Bill of Complaint alleges that a non-legislative
actor in Pennsylvania—its Supreme Court—extended
the statutory deadline to receive absentee and mail-in
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ballots without authorization of the “Legislature
thereof,” and directed that ballots with illegible
postmarks or no postmarks at all would be deemed
timely if received within the extended deadline. Bill
of Complaint, 1 48, 55. Again, these non-legislative
changes raise grave concerns about election integrity
in Pennsylvania. First, they created a post-clection
window of time during which nefarious actors could
wait and see whether the Presidential election would
be close, and whether perpetrating fraud in
Pennsylvania would be worthwhile. Second, they
enhanced the opportunities for fraud by mandating
that late ballots must be counted even when they are
not postmarked or have no legible postmark, and thus
there is no evidence they were mailed by Election Day.

These changes created needless vulnerability to
actual fraud and undermined public confidence in a
Presidential election. As the Departmentof Justice's
Manual of Federal Prosecution of Election Offenses
states, “the conditions most conducive to_ election
fraud are close factional competition within an
electoral jurisdiction for an elected position that
matters” DOJ Manual, at 2-3. “(Election fraud is
most likely to occur in electoral jurisdictions where
there is close factional competition for an clected
position that matters” Id. at 27. That statement
exactly describes the conditions in cach of the
Defendant States in the recent Presidential election.

CONCLUSION

“Fraud in any degree and in any circumstance
is subversive to the electoral process.” Carter-Baker
Report, at 45. The allegations in the Billof Complaint
raise serious constitutional issues under the Electors
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ClauseofArticle 11, § 1. In addition, the long series
allegations of unconstitutional actions that stripped
away safeguards against fraud in voting by mail raise
concerns about the integrityof the recent election and
the public confidence in its outcome. These are
questionsof great public importance that warrant this
Court's attention. The Court should grant the
Plaintiff's Motion for Leave to File Bill of Complaint.
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Fn the Supreme Court of the Enited States

STATE OF TEXAS,

Plaintiff,

‘COMMONWEALTH OF PENNSYLVANIA, STATE OF
‘GEORGIA, STATE OF MICHIGAN, AND STATE OF

WISCONSIN,

Defendants.

MOTION FOR LEAVE TO FILE
ILL OF COMPLAINT

Pursuant to 28 U.S.C. § 1251(a) and this Court's
Rule 17, the State of Texas respectfully seeks leave to
file the accompanying Bill of Complaint against the
States of Georgia, Michigan, and Wisconsin and the
Commonwealth of Pennsylvania (collectively, the
“Defendant States”) challenging their administration
of the 2020 presidential election.

As set forth in the accompanying brief and
complaint, the 2020 election suffered from significant
and unconstitutional irregularities in the Defendant
States:
+ Non-legislative actors’ purported amendments to

States’ duly enacted election laws, in violation of
the Electors Clause’s vesting State legislatures
with plenary authority regarding the
appointment of presidential electors.
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«Intrastate differences in the treatment of voters,
with more favorable allotted to voters — whether
lawful or unlawful— in areas administered by
local government. under Democrat control and
with populations with higher ratios of Democrat
voters than other areas of Defendant States.

«The appearance of voting irregularities in the
Defendant States that would be consistent with
the unconstitutional relaxation of ballot-integrity
protections in those States’ election laws.

Al these flaws ~ even the violations of state election
law — violate onc or more of the federal requirements
for elections (i.c., equal protection, due process, and
the Electors Clause) and thus arise under federal lav.
See Bush v Gore, 531 U.S. 98, 113 (2000) (‘significant
departure from the legislative scheme for appointing
Presidential electors presents a federal constitutional
question’) (Rehnquist, C.J., concurring). Plaintiff
State respectfully submits that the foregoing types of
electoral irregularities exceed the hanging-chad saga
of the 2000 election in their degree of departure from
both state and federal law. Moreover, these flaws
cumulatively preclude knowing who legitimately won
the 2020 election and threaten to cloud all future
elections.

Taken together, these flaws affect an outcome-
determinative numbers of popular votes in a group of
States that cast outcome-determinative numbers of
electoral votes. This Court should grant leave to file
the complaint and, ultimately, enjoin the use of
unlawful election results without review and
ratification by the Defendant States’ legislatures and
remand to the Defendant States’ respective

FL-AG-21:0220-4-000881
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1
“(T}hat form of government which is best contrived to
secure an impartial and exact execution of the law, is
the best of republics.”

—John Adams,

BILLOFCOMPLAINT
Our Country stands at an important crossroads.

Either the Constitution matters and mustbe followed,
even when some officials consider it inconvenient or
out of date, or it is simply a picce of parchment on
display at the National Archives. We ask the Court to
choose the former.

Lawful elections are at the heart of our
constitutional democracy. The public, and indeed the
candidates themselves, have a compelling interest in
ensuring that the selection of a President—any
President—is legitimate. If that trust is lost, the
American Experiment. will founder. A dark cloud
hangs over the 2020 Presidential election.

Here is what we know. Using the COVID-19
pandemic as a justification, government officials in
the defendant states of Georgia, Michigan, and
Wisconsin, and the Commonwealth of Pennsylvania
(collectively, “Defendant States”), usurped their
legislatures’ authority and unconstitutionally revised
their state's election statutes. They accomplished
these statutory revisions through executive fiat or
friendly lawsuits, thereby weakening ballot integrity.
Finally, these same government officials flooded the
Defendant States with millions of ballots to be sent
through the mails, or placed in drop boxes, with little
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2
or no chain of custody! and, at the same time,
weakened the strongest security measures protecting
the integrity of the vote—signature verification and
witness requirements.

Presently, evidence of material illegality in the
2020 general elections held in Defendant States grows
daily. And, to be sure, the two presidential candidates
who have garnered the most votes have an interest in
assuming the dutiesof the Office of President without
a taint of impropriety threatening the perceived
legitimacy of their election. However, 3 US.C. § 7
requires that presidential electors be appointed on
December 14, 2020. That deadline, however, should
not cement a potentially illegitimate election result in
the middle of this storm—a storm that is of the
Defendant States’ own making by virtue of their own
unconstitutional actions.

This Court is the only forum that can delay the
deadline for the appointment of presidential electors
under 3 U.S.C. §§ 5, 7. To safeguard public legitimacy
at this unprecedented moment and restore public
trust in the presidential election, this Court should
extend the December 14, 2020 deadline for Defendant
States’ certification of presidential electors to allow
these investigations to be completed. Should one of
the two leading candidates receive an absolute
majority of the presidential electors’ votes to be cast
on December 14, this would finalize the selection of
our President. The only date that is mandated under

1 See hupsigeorgiastarnes.comi2020/1205/dokalb-
county-cannot-find-chain-ofcustody. records-for.absentee-
ballots-deposited:-in-drop-boxes-it-has-not-been.determined-if.
responsive-records-to-our-requestexist/
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3
the Constitution, however, is January 20, 2021. U.S.
Cons. amend. XX.

Against that background, the State of Texas
(Plaintiff State’) brings this action against
Defendant States based on the following allegations:

NATUREOFTHEACTION
1. Phintiff State challenges Defendant

States’ administrationof the 2020 election under the
Electors Clauseof Article II, Section 1, Clause 2, and
the Fourteenth Amendment of the U.S. Constitution.

2. This case presents a questionoflaw: Did
Defendant States violate the Electors Clause (or, in
the alternative, the Fourteenth Amendment) by
taking—or  allowing—non-legislative actions to
change the election rules that would govern the
appointment of presidential electors?

3. Those unconstitutional changes opened
the door to election irregularities in various forms.
Plaintiff State alleges that each of the Defendant
States flagrantly violated constitutional rules
governing the appointmentofpresidential electors. In
doing so, seedsofdeep distrust have been sown across
the country. In the spirit of Marbury v. Madison, this
Court's attentionis profoundly neededtodeclare what
the law is and to restore public trust in this election.

4. As Justice Gorsuch observed recently,
“Government is not free to disregard the
[Constitution] in times of crisis. ... Yet recently,
during the COVID pandemic, certain States scem to
have ignored these long-settled principles.” Roman
Catholic Diocese of Brooklyn, New York v. Cuomo, 592
US. __ (2020) (Gorsuch, J., concurring). This case is
no different.

FL-AG-21:0220-4-000887
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5. Each of Defendant States acted in a

common pattern. State officials, sometimes through
pending litigation (ce... settling “friendly” suits) and
sometimes unilaterally by executive fiat, announced
new rules for the conduct of the 2020 election that
were inconsistent with existing state statutes defining
what constitutes a lawful vote.

6. Defendant States also failed to segregate
ballots in a manner that would permit accurate
analysis to determine which ballots were cast in
conformity with the legislatively set rules and which
were not. This is especially true of the mail-in ballots
in these States. By waiving, lowering, and otherwise
failing to follow the state statutory requirements for
signature validation and other processes for ballot
security, the entire body of such ballots is now
constitutionally suspect and may not be legitimately
used to determine allocation of the Defendant States’
presidential electors.

7. The rampant lawlessness arising out of
Defendant States’ unconstitutional acts is described
in a number of currently pending lawsuits in
Defendant States or in public view including:

Dozens of witnesses testifying under oath about:
the physical blocking and kicking out of
Republican poll challengers; thousands of the
same ballots run multiple times through
tabulators; mysterious late night dumps of
thousands of ballots at tabulation centers;
illegally backdating thousands of ballots;
signature verification procedures ignored; more
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than 173,000 ballots in the Wayne County, MI
center that cannot be tied to a registered voter:

«Videos of: poll workers erupting in cheers as poll
challengers are removed from vote counting

centers; poll watchers being blocked from entering
vote counting centers—despite even having a
court order to enter; suitcases full of ballots being
pulled out from underneath tables after poll
watchers were told to leave.

© Facts for which no independently verified
reasonable explanation. yet exists: On October 1,
2020, in Pennsylvania a laptop and several USB
drives, used to program Pennsylvania's Dominion
voting machines, were mysteriously stolen from a
warehouse in Philadelphia. The laptop and the
USB drives were the only items taken, and
potentially could be used to alter vote tallies; In
Michigan, which also cmployed the same
Dominion voting system, on November 4, 2020,
Michigan election officials have admitted that a
purported “glitch” caused 6,000 votes for
President Trump to be wrongly switched to
Democrat Candidate Biden. A flash drive
containing tens of thousands of votes was left
unattended in the Milwaukee tabulations center
in the carly morning hours of Nov. 4, 2020,
without anyone aware it was not in a proper chain
of custody.

© All exhibits cited in this Complaint are in the Appendix to
the Plaintiff State's forthcoming motion to expedito (App. 1a.
1514). See Complaint Doe. No. 1). Donald J. Trump for
President, In. v. Benson, 1:20.18 (W.D. Mich. Nov. 11,
2020) $926.55 & Doc. Nos. 12, 1-1.
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8. Nor was this Court immune from the

blatant disregard for the rule of law. Pennsylvania
itself played fast and loose with its promise to this
Court. Ina classic bait and switch, Pennsylvania used
guidance from its Secretary of Stateto argue that this
Court should not expedite review because the State
would segregate potentially unlawful ballots. A court
oflaw would reasonably rely on such a representation.
Remarkably, before the ink was dry on the Court's 4-
4 decision, Pennsylvania changed that guidance,
breaking the State's promise to this Court. Compare
Republican Party of Pa. v. Boockvar, No. 20-542, 2020
US. LEXIS 5188, at *5-6 (Oct. 28, 2020) (‘we have
been informed by the Pennsylvania Attorney General
that the Secretary of the Commonwealth issued
guidance today directing county boardsofelections to
segregate [late-arriving] ballots’) (Alito, J.
concurring) with Republican Party v. Boockvar, No.
20A84, 2020 U.S. LEXIS 5345, at *1 (Nov. 6, 2020)
(‘this Court was not informed that the guidance
issued on October 28, which had an important bearing
on the question whether to order special treatment of
the ballots in question, had been modified”) (Alito, J.,
Circuit Justice).

9. Expert analysis using a commonly
accepted statistical test further raises serious
questions as to the integrity of this election.

10. The probability of former Vice President
Biden winning the popular vote in the four Defendant.
States—Georgia, Michigan, Pennsylvania, and
Wisconsin—independently given President Trump's
carly lead in those States as of3 a.m. on November 4,
2020, is less than one in a quadrillion, or 1 in
1,000,000,000,000,000. For former Vice President
Biden to win these four States collectively, the odds of
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that event happening decrease to less than one in a
quadrillion to the fourth power (ie, 1 in
1,000,000,000,000,0001). See Decl. of Charles J.
Cicchetti, Ph.D. (“Cicchetti Decl.” at 19 14-21, 30-31.
SeeApp. 4a-Ta, 9a.

11. The same less than one in a quadrillion
statistical improbability of Mr. Biden winning the
popular vote in the four Defendant States—Georgia,
Michigan, Pennsylvania, and Wisconsin—
independently exists when Mr. Biden's performance
in each of those Defendant States is compared to
former Secretary of State Hilary Clinton's
performance in the 2016 general election and
President Trump's performance in the 2016 and 2020
general elections. Again, the statistical improbability
of Mr. Biden winning the popular vote in these four
States collectively is 1 in 1,000,000,000,000,000%. Id.
10-13, 17-21, 30-31.

12. Putsimply, there is substantial reason to
doubt the voting results in the Defendant States.

13. By purporting to waive or otherwise
modify the existing state law in a manner that was
wholly ultra vires and not adopted by each state's
legislature, Defendant States violated not only the
Electors Clause, U.S. CONST. art. IL § 1, cl. 2, but also
the Elections Clause, id. axt. 1,§ 4 (to the extent that
the Article I Elections Clause textually applies to the
Article II process of selecting presidential electors).

14. Plaintiff States and their voters are
entitled to a presidential election in which the votes
from eachofthe states are counted onlyif the ballots
are cast and counted in a manner that complies with
the pre-existing laws of each state. See Anderson .
Celebrezze, 460 US. 780, 795 (1983) (for the
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President and the Vice President of the United States
are the only elected officials who represent all the
voters in the Nation."). Voters who cast lawful ballots
cannot have their votes diminished by states that
administered their 2020 presidential elections in a
manner where it is impossible to distinguish a lawful
ballot from an unlawful ballot.

15. The number of absentee and mail-in
ballots that have been handled unconstitutionally in
Defendant States greatly exceeds the difference
between the vote totals of the two candidates for
President of the United States in each Defendant
State.

16. In addition to injunctive relief for this
election, Plaintiff State secks declaratory relief for all
presidential clections in the future. This problem is
clearly capable of repetition yet evading review. The
integrity of our constitutional democracy requires
that states conduct presidential elections in
accordance with the rule of law and federal
constitutional guarantees.

JURISDICTION AND VENUE
17. This Court has original and exclusive

jurisdiction over this action because it is a
“controversly] between two or more States” under
Auticle IIL, § 2, cl. 2 of the U.S. Constitution and 28
US.C.§ 1251(a) (2018).

18. Ina presidential election, “the impact of
the votes cast in cach State is affected by the votes
cast for the various candidates in other States.”
Anderson, 460 U.S. at 795. The constitutional failures
of Defendant States injure Plaintiff States because
“the right of suffrage can be denied by a debasement
or dilution of the weight of a citizen's vote just as

FLAG-21-0220-A-000892
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effectively as by wholly prohibiting the free exercise of
the franchise.” Bush v. Gore, 531 U.S. 98, 105 (2000)
(quoting Reynolds v. Sims, 377 U. S. 533, 555 (1964)
(Bush I). In other words,PlaintiffState is acting to
protect the interests of its respective citizens in the
fair and constitutional conduct of elections used to
appoint presidential electors.

19. This Court's Article III decisions indicate
that only a state can bring certain claims. Lance v.
Coffinan, 549 U.S. 437, 442 (2007) (distinguishing
citizen plaintiffs from citizen relators who sued in the
name of a state); cf. Massachuselts v. EPA, 549 US.
497, 520 (2007) (courts owe states “special solicitude
in standing analysis"). Moreover, redressability likely
would undermine a suit against a single state officer
or State because no one State's electoral votes will
‘make a difference in the election outcome. This action
against multiple State defendants is the only
adequate remedy for Plaintiff States, and this Court
is the only court that can accommodate such a suit.

20. Individual state courts do not—and
under the circumstance of contested elections in
multiple states, cannol—offer an adequate remedy to
resolve election disputes within the timeframe set by
the Constitution to resolve such disputes and to
appoint a President via the electoral college. No
court—other than this Court—can redress
constitutional injuries spanning multiple States with
the sufficient number of states joined as defendants or
respondents to make a difference in the Electoral
College.

21. This Court is the sole forum in which to
exercise the jurisdictional basis for this action.

FLAG-21-0220-A-000893
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PARTIES

22. Plaintiff is the Stateof Texas, which is a
sovereign State of the United States.

23. Defendants are the Commonwealth of
Pennsylvania and the States of Georgia, Michigan,
and Wisconsin, which are sovereign States of the
United States.

LEGALBACKGROUND
24. Under the Supremacy Clause, the “Con-

stitution, and the laws of the United States which
shall be made in pursuance thereof .. shall be the
supreme law of the land.” U.S. CONST. Art. VI, cl. 2.

25. “The individual citizen has no federal
constitutional right to vote for electors for the
President of the United States unless and until the
state legislature chooses a statewide election as the
means to implement its power to appoint members of
theelectoralcollege.” Bush 11, 531 U.S. at 104 (citing
USS. Const. art. IL§ 1).

26. State legislatures have plenary power to
set the process for appointing presidential electors:
“Each State shall appoint, in such Manner as the
Legislaturethereofmay direct, a Numberof Electors.”
U.S. CONST. ant. IL§1, cl. 2;sce also Bush II, 531 U.S.
at 104 ([Tjhe state legislature's power to select the
‘manner for appointing electors is plenary.” (emphasis
added).

27. At the time of the Founding, most States
did not appoint electors through popular statewide
elections. In the first presidential election, six of the
ten States that appointed electors did so by direct
legislative appointment. McPherson v. Blacker, 146
US. 1, 20-30 (1892).
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28. In the second presidential election, nin

of the fifteen States that appointed electors did so by
direct legislative appointment. Id. at 30.

29. In the third presidential election, nine of
sixteen States that appointed electors did so by direct
legislative appointment. Id. at 31. This practice
persisted in lesser degrees through the Election of
1860. Id. at 32.

30. Though “[hlistory has now favored the
voter,” Bush 1, 531 U.S. at 104, “there is no doubt of
the right of the legislature to resume the power of
appointing presidential electors] at any time, for it can
neither be taken away nor abdicated.” McPherson, 146
US. at 35 (emphasis added); of. 3 USC. § 2
(‘Whenever any State has held an election for the
purpose of choosing electors, and has failed to make a
choice on the day prescribed by law, the electors may
be appointed on a subsequent day in such a manner
as the legislature of such State may direct”).

31. Given the State legislatures
constitutional primacy in selecting presidential
electors, the ability to set rules governing the casting
of ballots and counting of votes cannot be usurped by
other branches of state government.

82. The Framers of the Constitution decided
to select the President through the Electoral College
“to afford as little opportunity as possible to tumult
and disorder” and to place “every practicable obstacle
[to] cabal, intrigue, and corruption,” including “foreign
powers” that might try to insinuate themselves into
our elections. THE FEDERALIST NO. 68, at 410-11 (C.
Rossiter, ed. 1961) (Madison, J.)

33. Defendant States’ applicable laws are set
out under the facts for each Defendant State.

FL-AG-21:0220-4-000895
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FACTS

34. The use of absentee and mail-in ballots
skyrocketed in 2020, not only as a public-health
response to the COVID-19 pandemic but also at the
urging of mail-in voting’s proponents, and most
especially executive branch officials in Defendant
States. According to the Pew Research Center, in the
2020 general election, a record number of votes—
about 65 million—were cast via mail compared to 33.5
million mail-in ballots cast in the 2016 general
election—an increase of move than 94 percent.

35. In the wake of the contested 2000
election, the bipartisan Jimmy Carter-James Baker
commission identified absentee ballots as “the largest
source of potential voter fraud." BUILDING
CONFIDENCE IN U.S. ELECTIONS: REPORT OF THE
COMMISSION ON FEDERAL ELECTION REFORM, at 46
(Sept. 2005).

36. Concern over the useofmail-in ballots is
not novel to the modern ra, Dustin Waters, Mail-in
Ballots Were Partofa Plot to Deny Lincoln Reelection
in 1864, WASH. POST (Aug. 22, 2020) but it remains a
current concern. Crawford v. Marion Cty. Election
Bd., 553 U.S. 181, 194-96 & n.11 (2008); sec also Texas
Officeof the Attorney General, AG Paxton Announces
Joint Prosecutionof Gregg County Organized Election
Fraud in Mail-In Balloting Scheme (Sept. 24, 2020);
Harriet Alexander & Aviel Zilber, Minneapolis police
opens investigation into reports that Ilhan Omar's
supporters illegally harvested Democrat ballots in
Minnesota, DAILY MAIL, Sept. 28, 2020.

© hutpsshvweashingtonpost.com/histors/2020/08/22/mail-
in-voting.civil-war.clection-conspiracy-lincoln!
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37. Absentee and mailin voting are the

primary opportunities for unlawful ballots to be cast.
As a rosult of expanded absentee and mail-in voting
in DefendantStates, combined with Defendant States’
unconstitutional modificationofstatutory protections
designed to ensure ballot integrity, Defendant States
created a massive opportunity for fraud. In addition,
the Defendant States have made it difficult or
impossible to separate the constitutionally tainted
mail-in ballots from all mail-in ballots.

38. Rather than augment safeguards
against illegal voting in anticipation of the millions of
additional mail-in ballots flooding their States,
Defendant States all materially weakened, or did
away with, security measures, such as witness or
signature verification procedures, required by their
respective legislatures. Their legislatures established
those commonsense safeguards to prevent—or at least
reduce—fraudulent mail-in ballots.

89. Significantly, in Defendant States,
Democrat voters voted by mail at two to three times
the rate of Republicans. Former Vice President Biden
thus greatly benefited from this unconstitutional
usurpation of legislative authority, and the
weakening of legislative mandated ballot security
measures.

40. The outcomeofthe Electoral College vote
is directly affected by the constitutional violations
committed by Defendant States. Plaintiff State
complied with the Constitution in the process of
appointing presidential electors for President Trump.
Defendant States violated the Constitution in the
process of appointing presidential electors by
unlawfully abrogating state election laws designed to

FL-AG-21:0220-4-000887



1
protect the integrity of the ballots and the electoral
process, and those violations proximately caused the
appointment of presidential electors for former Vice
President Biden. Plaintiff State will therefore be
injuredif Defendant States’ unlawfully certify these
presidential electors.
Commonwealth of Pennsylvania

41. Pennsylvania has 20 electoral votes,
with a statewide vote tally currently estimated at
3,363,951 for President Tramp and 3,445,548 for
former Vice President Biden, a marginof $1,597 votes.

42. The number of votes affected by the -
various constitutional violations exceeds the margin
of votes separating the candidates.

43. Pennsylvania'sSceretaryofState, Kathy
Boockvar, without legislative approval, unilaterally
abrogated several Pennsylvania statutes requiring
signature verification for absentee or mail-in ballots.
Pennsylvania's legislature has not ratified these
changes, and the legislation did not include a
severability clause.

44. On August 7, 2020, the League ofWomen
Voters of Pennsylvania and others filed a complaint
against Secretary Boockvar and other local election
officials, seeking “a declaratory judgment that
Pennsylvania existing signature verification
procedures for mail-in voting” were unlawful for a
number of reasons. League of Women Voters of
Pennsylvania. v. Boockear, No. 2:20-cv-03850-PBT,
(E.D. Pa. Aug. 7, 2020).

45. The Pennsylvania Department of State
quickly settled with the plaintiffs, issuing revised
guidance on September 11, 2020, stating in relevant
part: “The Pennsylvania Election Code does not
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authorize the county board of elections to set aside
returned absentee or mail-in ballots based solely on
signature analysis by the county boardofelections.”

46. This guidance is contrary to
Pennsylvania law. First, Pennsylvania Election Code
mandates that, for non-disabled and non-military
voters, all applications for an absentee or mail-in
ballot “shall be signed by the applicant.” 25 PA. STAT.
§§ 3146.20) & 3150.12(). Second, Pennsylvania's
Voter signature verification requirements are
expressly set forth at 25 PA. STAT. 350(2.3)(1-(2) and
§ 31683).

47. The Pennsylvania Department of State's
guidance unconstitutionally did away with
Pennsylvania's statutory signature verification
requirements. Approximately 70 percent of the
requests for absentee ballots were from Democrats
and 25 percent from Republicans. Thus, this
unconstitutional abrogation of state election law
greatly inured to former Vice President Biden's
benefit.

48. In addition, in 2019, Pennsylvania's
legislature enacted bipartisan election reforms, 2019
Pa. Legis. Serv. Act 2019-77, that set inter alia
deadline of 8:00 p.m. on election day for a county
board of elections to receive a mail-in ballot. 25 Pa.
STAT. §§ 346.660), 3150.16(0). Acting under a
generally worded clause that “Elections shall be free
and equal,” PA. CONST. art. I, § 5, cl. 1, a 4-3 majority
of Pennsylvania's Supreme Court in Pa. Democratic
Party v. Boockuar, 238 A.3d 345 (Pa. 2020), extended
that deadline to three days after Election Day and
adopted a presumption that even non-postmarked
ballots were presumptively timely.

FLAG-21-0220-A-000899
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49. Pennsylvania's election law also requires

that poll-watchers be granted access to the opening,
counting, and recordingofabsentee ballots: “Watchers
shall be permitted to be present when the envelopes
containing official absentee ballots and mail-in ballots
are opened and when such ballots are counted and
recorded.” 25 PA. STAT. § 3146.80). Local election
officials in Philadelphia and Allegheny Counties
decided not to follow 25 PA. STAT. § 3146.8) for the
opening, counting, and recording of absentee and
mail-in ballots.

50. Priorto the election, Secretary Boockvar
sent an email to local election officials urging them to
provide opportunities for various persons—including
political parties—to contact voters to “cure” defective
mail-in ballots. This process clearly violated several
provisions of the state election code.
« Scction 3146.8(a) requires: “The county boards of

election, upon receipt ofofficial absentee ballots in
sealed official absentee ballot envelopes as
provided under this article and mail-in ballots as
in sealed official mail-in ballot envelopes as
provided under Article XII1-D,1 shall safely keep
the ballots in sealed or locked containers until
they are to be canvassed by the county board of
elections.”

«Section 31468@)(1)(i) provides that mail-in
ballots shall be canvassed Gifthey are received by
cight o'clock p.m. on election day) in the manner
prescribed by this subsection.

«Section 3146.8)(1.1) provides that the first look
at the ballots shall be “no carlier than seven
oclock a.m. on election day.” And the hour for this
“pre-canvas” must be publicly announced at least

FL-AG-21:0220-4-000900
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48 hours in advance. Then the votes are counted
on election day.

51. By removing the ballots for examination
prior to seven clock a.m. on election day, Secretary
Boockvar created a system whereby local officials
could review ballots without the proper
announcements, observation, and security. This
entire scheme, which was only followed in Democrat
majority counties, was blatantly illegal in that it
permitted the illegal removal of ballots from their
locked containers prematurely.

52. Statewide election officials and local
election officials in Philadelphia and Allegheny
Counties, aware of the historical Democrat advantage
in those counties, violated Pennsylvania's clection
code and adopted the differential standards favoring
voters in Philadelphia and Allegheny Counties with
the intent to favor former Vice President Biden. See
Verified Complaint (Doc. No. 1), Donald J. Trump for
President, Inc. v. Boockvar, 4:20-cv-02078-MWB (M.D.
Pa. Nov. 18, 2020)at 9 3-6, 9, 11, 100-143.

53. Absentee and mailin ballots in
Pennsylvania were thus evaluated under an illegal
standard regarding signature verification. It is now
impossible to determine which ballots were properly
cast and which ballots were not.

54. The changed process allowing the curing
of absentee and mail-in ballots in Allegheny and
Philadelphia counties is a separate basis resulting in
an unknown number of ballots being treated in an
unconstitutional manner inconsistent with
Pennsylvania statute. Id.

55. In addition, a great number of ballots
were received after the statutory deadline and yet
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were counted by virtue of the fact that Pennsylvania
did not segregate all ballots received after 8:00 pm on
November 3, 2020. Boockvar's claim that only about
10,000 ballots were received after this deadline has no
way of being proven since Pennsylvania broke its
promise to the Court to segregate ballots and co-
mingled perhaps tens, or even hundredsof thousands,
of illegal late ballots.

56. On December 4, 2020, fifteen members of
the Pennsylvania House of Representatives led by
Rep. Francis X. Ryan issued a report to Congressman
Scott Perry (the “Ryan Report,” App. 139%-1dda)
stating that “{tJhe general election of 2020 in
Pennsylvania was fraught with inconsistencies,
documented irregularities and impropricties
associated with mail-in balloting, pre-canvassing, and
canvassing that the reliability of the mail-in votes in
the Commonwealth of Pennsylvania is impossible to
rely upon.”

57. The Ryan Report's findings are startling,
including:

+ Ballots with NO MAILED date. That total is
9.005,

+ Ballots Returned on or BEFORE the Mailed
Date. That total is 58.221.

+ Ballots Rewmed one day after Mailed Date.
“That total is 31.200

1d. 143a.
58. These nonsensical numbers alone total

118,426 ballots and exceed Mr. Biden's margin of
81660 votes over President Trump. But these
discrepancies pale in comparison to the discrepancies
in Pennsylvania's reported data concerning the
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number of mailin ballots distributed to the
populace—now with no longer subject to legislated
mandated signature verification requirements.

59. The Ryan Report also states as follows:
[1In a data file received on November 4. 2020, the
Commonwealth's PA Open Data sites reported over
3.1 million mail in ballots sent out, The CSV file
from the state on November 4 depicts 3.1 million
mail in ballots sent out but on November 2. the
information was provided that only 2.7 million
ballots had been sent out. This discrepancy of
approximately 400,000 ballots from November 2 to
November4 asnotbeen explained.

1d. at 143a-44a. (Emphasis added).
60. These stunning figures illustrate the

out-of-control nature of Pennsylvania's mail-in
balloting scheme. Democrats submitted mail-in
ballots at more than two times the rate of
Republicans. This numberofconstitutionally tainted
ballots far exceeds the approximately 81,660 votes
separating the candidates.

61. This blatant disregard of statutory law
renders all mail-in ballots constitutionally tainted
and cannot form the basis for appointing or certifying
Pennsylvania's presidential electors to the Electoral
College.

62. According to the US. Election
Assistance Commission's report to Congress Election
Administration. and Voting Survey: 2016
Comprehensive Report, in 2016 Pennsylvania received
266,208 mail-in ballots; 2,534 of them were rejected
(95%). Id. at p. 24. However, in 2020, Pennsylvania
received more than 10 times the number of mail-in
ballots compared to 2016. As explained supra, this
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much larger volume of mail-in ballots was treated in
an unconstitutionally modified manner that included:
(1) doing away with the Pennsylvania's signature
verification requirements; (2) extending that deadline
to three days after Election Day and adopting a
presumption that even non-postmarked ballots were
presumptively timely; and (3) blocking poll watchers
in Philadelphia and Allegheny Counties in violation of
State law.

63. These non-legislative modifications to
Pennsylvania's election rules appear to have
generated an outcome-determinative number of
unlawful ballots that were cast in Pennsylvania.
Regardless of the number of such ballots, the non
legislative changes to the election rules violated the
Electors Clause.
State of Georgia

64. Georgia has 16 electoral votes, with a
statewide vote tally currently estimated at 2,458,121
for President Trump and 2,472,098 for former Vice
President Biden, a margin of approximately 12,670
votes.

65. The number of votes affected by the
various constitutional violations exceeds the margin
of votes dividing the candidates.

66. Georgia's Secretary of State, Brad
Raffensperger, without legislative approval,
unilaterally abrogated Georgia's statute governing
the signature verification process for absentee ballots.

67. 0.CGA. § 21-2-386()(2) prohibits the
opening of absentee ballots until after the polls open
on Election Day: In April 2020, however, the State
Election Board adopted Secretaryof State Rule 183-1
14:0.9-15, Processing Ballots Prior to Election Day.
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That rule purports to authorize county election
officials to begin processing absentee ballots up to
three weeks before Election Day.

68. Georgia law authorizes and requires a
single registrar or clerk—after reviewing the outer
envelope—to reject an absentee ballot if the voter
failed to sign the required oath or to provide the
required information, the signature appears invalid,
or the required information does not conform with the
information on file, or if the voter is otherwise found
ineligible to vote. 0.C.G.A. § 21-2-386(@)(1)(B)-(C).

69. Georgia law provides absentee voters the
chance to “cure a failure to sign the oath, an invalid
signature, or missing information” on a ballot's outer
envelope by the deadline for verifying provisional
ballots (i.c., three days after the election). 0.C.G.A. §§
21-2:386)(1(C), 21-2-419)(2). To facilitate cures,
Georgia law requires the relevant election official to
notify the voter in writing: “The board of registrars or
absentee ballot clerk shall promptly notify the elector
of such rejection, a copy of which notification shall be
retained in the files of the board of registrars or
absentee ballot clerk for at least two years.” 0.C.G.A.
§21-2-386)(1)(B).

70. On March 6, 2020, in Democratic Party
of Georgia v. Raffensperger, No. 1:19-cv-5028-WMR
(N.D. Ga.), Georgia's Secretary of State entered a
Compromise Settlement Agreement and Release with
the Democratic Party of Georgia (the Settlement’) to
materially change the statutory requirements for
reviewing signatures on absentee ballot envelopes to
confirm the voter's identity by making it far more
difficult to challenge defective signatures beyond the
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express mandatory procedures set forth at Ga. CDE §
21-2:386)(1(B).

71. Amongotherthings, before a ballot could
be rejected. the Settlement required a registrar who
found a defective signature to now seek a review by
two other registrars, and only if a majority of the
registrars agreed that the signature was defective
could the ballot be rejected but not before all three
registrars’ names were written on the ballot envelope
along with the reason for the rejection. These
cumbersome procedures are in direct conflict with
Georgia's statutory requirements, as is the
Settlement’s requirement that notice be provided by
telephone (i.c., not in writing) if a telephone number
is available. Finally, the Settlement purports to
require State election officials to consider issuing
guidance and training materials drafted by an expert
retained by the Democratic Party of Georgia.

72. Georgia's legislature has not ratified
these material changes to statutory law mandated by
the Compromise Settlement Agreement and Release,
including altered signature verification requirements
and carly opening of ballots. The relevant legislation
that was violated by Compromise Settlement
Agreement and Release did not include a severability
clause.

73. This unconstitutional change in Georgia
law materially benefitted former Vico President
Biden. According to the Georgia Secretary of State's
office, former Vice President Biden had almost double
the number of absentee votes (65.32%) as President
Trump (34.68%). See Cicchetti Decl. at § 25, App. Ta-
8a.
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74. The effect of this unconstitutional

change in Georgia election law, which made it more
likely that ballots without matching signatures would
be counted, had a material impact on the outcome of
the election.

75. Specifically, there were 1,305,659
absentee mail-in ballots submitted in Georgia in 2020.
There were 4,786 absentee ballots rejected in 2020.
This is a rejection rate of 37%. In contrast, in 2016,
the 2016 rejection rate was 6.42% with 13,677
absentee mail-in ballots being rejected outof 213,033
submitted, which more than secenteen limes greater
than in 2020. See Cicchetti Decl. at § 24, App. 7a

76. Ifthe rejection rate of mailed-in absentee
ballots remained the same in 2020 as it was in 2016,
there would be 83,517 less tabulated ballots in 2020.
The statewide splitof absentee ballots was 34.68% for
Trump and 65.2% for Biden. Rejecting at the higher
2016 rate with the 2020 split between Trump and
Biden would decrease Trump votes by 28,965 and
Biden votes by 54,552, which would be a net gain for
Trump of 25,587 votes. This would be more than
needed to overcome the Biden advantage of 12,670
votes, and Trump would win by 12917 votes. Id.
Regardlessofthe numberofballots affected, however,
the non-legislative changes to the election rules
violated the Electors Clause.
StateofMichigan

77. Michigan has 16 electoral votes, with a
statewide vote tally currently estimated at 2,650,695
for President Trump and 2,796,702 for former Vice
President Biden, a margin of 146,007 votes. In Wayne
County, Mr. Biden's margin (322925 votes)
significantly exceeds his statewide lead.
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78. The number

of votes affected
by the

various
constitutional

violations
exceeds

the marginof votes dividing
the candidates.79. Michigan's

Secretary
of State, JocelynBenson,

without
legislative

approval,
unilaterallyabrogated

Michigan
election

statutes
related

to
absentee

ballot applications
and signatureverification.

Michigan's
legislature

has not ratifiedthese changes,
and its election

laws do not include
a

severability
clause.80. As amended

in 2018, the MichiganConstitution
provides

all registered
voters the right to

request
and vote by an absentee

ballot without
givinga reason. MICH. CONST. art. 2. §4.

81. On May 19, 2020, however,
SecretaryBenson

announced
that her office would sendunsolicited

absentee-voter
ballot applications

by mailto all 7.7 million registered
Michigan

voters prior to
the primary

and general
elections.

Although
her officerepeatedly

encouraged
voters to vote absenteebecause

of the COVID-19
pandemic,

it did not ensurethat Michigan's
clection

systems
and procedures

wereadequate
to ensure the accuracy

and legality
of the

historic
flood of mail-in

votes. In fact, it. did the
opposite

and did away with protections
designed

to
deter voter fraud.

82. Secretary
Benson's

flooding
of Michiganwith millions

of absentee
ballot applications

prior to
the 2020 general election

violated
M.C.L. § 168.7593).That statute limits the procedures

for requesting
an

absentee
ballot to three specified

ways:An application
for an absent voter ballot under this

section may be made in any of the following
ways:

(a) By a writen request signed by the voter.
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(®) On an absent voter ballot application form
provided for that purpose by the clerkof the city or
township.
() Ona federal posteard application.

M.C.L. § 168.759(3) (emphasis added).
83. The Michigan Legislature thus declined

to include the Sceretary of State as a means for
distributing absentee ballot applications. Id. §
168.759(3)(b). Under the statute’s plain language, the
Legislature explicitly gave only local clerks the power
to distribute absentee voter ballot applications. Id.

84. Because the Legislature declined to
explicitly include the Secretary of State as a vehicle
for distributing absentee ballots applications,
Secretary Benson lacked authority to distribute even
a single absentee voter ballot application—much less
the millions of absentee ballot applications Secretary
Benson chose to flood across Michigan.

85. Secretary Benson also violated Michigan
law when she launched a program in June 2020
allowing absentee ballots to be requested online,
without signature verification as expressly required
under Michigan law. The Michigan Legislature did
not approve or authorize Secretary Benson's
unilateral actions.

86. MCL§ 168.759(4) states in relevant part:
“An applicant for an absent voter ballot shall sign the
application. Subject to section 761(2), a clerk or
assistant clerk shall not deliver an absent voter ballot
to an applicant who does not sign the application.”

87. Further, MCL § 168.7612) states in
relevant part: “The qualified voter file must be used to
determine the genuineness of a signature on an
application for an absent voter ballot”, and if “the
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signatures do not agree sufficiently or [if] the
signature is missing” the ballot must be rejected,

88. In 2016 only 587.618 Michigan voters
requested absentee ballots. In stark contrast, in 2020,
3.2 million votes were cast by absentee ballot, about
57% of total votes cast and more than five times the
number of ballots even requested in 2016.

89. Secretary Benson's unconstitutional
modifications of Michigan's election rules resulted in
the distribution of millions of absentee ballot
applications without verifying voter signatures as
required by MCL §§ 168.759(1) and 168.761(2). This
means that millions of absentee ballots were
disseminated in violation of Michigan's statutory
signature-verification requirements. Democrats in
Michigan voted by mail at a ratio of approximately
two to one compared to Republican voters. Thus,
former Vice President Biden materially benefited
from these unconstitutional changes to Michigan's
election lay.

90. Michigan also requires that poll
watchers and inspectors have access to vote counting
and canvassing. M.C.L. §§ 168.674-.675.

91. Local election officials in Wayne County
made a conscious and express policy decision not to
follow MCL. §§ 168674-675 for the opening,
counting, and recordingof absentee ballots.

92. Michigan also has strict signature
verification requirements for absentee ballots,
including that the Elections Department place a
written statement or stamp on each ballot envelope
where the voter signature is placed, indicating that
the voter signature was in fact checked and verified
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with the signature on file with the State. See MCL §
168.765a(6).

93. However, Wayne County made the policy
decision to ignore Michigan's statutory signature.
verification requirements for absentee ballots. Former
Vice President Biden received approximately 587,074,
or 68%, of the votes cast there compared to President
Trump's receiving approximate 264,149, or 30.59%, of
the total vote. Thus, Mr. Biden materially benefited
from these unconstitutional changes to Michigan's
election law.

94. Numerous poll challengers and an
Election Department employee whistleblower have
testified that the signature verification requirement
was ignored in Wayne County in a case currently
pending in the Michigan Supreme Court. For
example, Jesse Jacob, a decades-long City of Detroit
employee assigned to work in the Elections Department for
the 2020 election testified that:

Absentee ballots that were received in the mail would
have the voter's signature on the envelope. While |
wasat the TCF Center, | was instructed not fo look at
any of the signatures on the absentee ballots, and |
was instructed not to compare the signature on the
absentee ballot with the signature on file

+ Johnsonv. Benson, Petition for Extraordinary Wits &
Declaratory Relief ied Nov. 26, 2020 (Mich. Sup. CL) at $8 71,
138.39, App. 250-51.

© Id., Affidavit of Jessy Jacob, Appendix 14 at 415, attached at
Avr, Baa.
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95. The TCF was the only facility within

Wayne County authorizedto count ballots for the City
of Detroit.

96. These non-legislative modifications to
Michigan's election statutes resulted in a number of
constitutionally tainted votes that far exceeds the
margin of voters separating the candidates in
Michigan.

97. Additional public information confirms
the material adverse impact on the integrity of the
vote in Wayne County caused by these
unconstitutional changes to Michigan's election law.
For example, the Wayne County Statement of Votes
Report lists 174,384 absentee ballots out of 566,694
absentee ballots tabulated (about 30.8%) as counted
without a registration number for precincts in the
City of Detroit. See Cicchetti Decl. at § 27, App. 8a.
‘The number of votes not tied to a registered voter by
itselfexceeds Vice President Biden's margin ofmargin
of 146,007 votes by more than 28,377 votes.

98. The extra ballots cast most likely
resulted from the phenomenon of Wayne County
election workers running the same ballots through a
tabulator multiple times, with Republican poll
watchers obstructed or denied access, and election
officials ignoring poll watchers’ challenges, as
documented by numerous declarations. App. 25a-51a.

99. In addition, a member of the Wayne
County Board of Canvassers (“Canvassers Board”),
William Hartman, determined that 71% of Detroit's
Absent Voter Counting Boards (‘AVCBS) were
unbalanced—i.e., the number of people who checked
in did not match the number of ballots cast—without
explanation. Id. at § 29.
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100. On November 17, 2020, the Canvassers

Board deadlocked 2-2 over whether to certify the
results of the presidential election based on numerous
reports of fraud and unanswered material
discrepancies in the county-wide election results. A
few hours later, the Republican Board members
reversed their decision and voted to certify the results
after severe harassment, including threatsofviolence.

101. The following day, the two Republican
‘members of the Board rescinded their votes to certify
the vote and signed affidavits alleging they were
bullied and misled into approving election results and
do not believe the votes should be certified until
serious irregularities in Detroit votes are resolved. See
Cicchetti Decl. at 29, App. 8a.

102. Regardless of the number of votes that
were affected by the unconstitutional modification of
Michigan's election rules, the non-legislative changes
to the election rules violated the Electors Clause.
StateofWisconsin

103. Wisconsin has 10 electoral votes, with a
statewide vote tally currently estimated at 1,610,151
for President Trump and 1,630,716 for former Vice
President Biden (i.c., a marginof20,565 votes). In two
counties, Milwaukee and Dane, Mr. Biden's margin
(364,28 votes) significantly exceeds his statewide
lead.

104. In the 2016 general election some
146,932 mail-in ballots were returned in Wisconsin
out of more than 3 million votes casts In stark
contrast, 1,275,019 mail-in ballots, nearly a 900

© Source: US. Elections Project, available at:
hpi.electprojectorglearly_2016,
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percent increase over 2016, were returned in the
November 3, 2020 election.”

105. Wisconsin statutes guard against fraud
in absentee ballots: *[Voting by absentee ballot is a
privilege exercised wholly outside the traditional
safeguards of the polling place. The legislature finds
that the privilegeof voting by absentee ballot must be
carefully regulated to prevent the potential for fraud
or abuse[.]” WISC. STAT. § 6.84(1).

106. In direct contravention of Wisconsin law,
leading up to the 2020 general election, the Wisconsin
Elections Commission (“WEC") and other local
officials unconstitutionally modified Wisconsin
election laws—each time taking steps that weakened,
or did away with, established security procedures put
in place by the Wisconsin legislature to ensure
absentee ballot integrity.

107. For example, the WEC undertook a
campaign to position hundredsof drop boxes to collect
absentee ballots—including the usc ofunmanned drop
boxes.s

108. The mayors of Wisconsin's five largest
cities—Green Bay, Kenosha, Madison, Milwaukee,
and Racine, which all have Democrat majorities—
joined in this effort, and together, developed a plan
use purportedly “secure drop-boxes to facilitate return

© Source: US. Blections Project, available at
hutpsckectproject github o/BarlyVote2020GAWL htm.
© Wisconsin Elections Commission Memoranda, To: All
Wisconsin lection’ Officials, Aug. 19, 2020, available at:
ttpeilectionswi gostesiolections ioles2020-
08/Drop%20Box’20Finalif. at p. 5 of
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ofabsentee ballots.” Wisconsin Safe Voting Plan 2020,
at 4 (June 15, 2020)

109. Itis alleged in an action recently filed in
the United States District Court for the Eastern
District of Wisconsin that over five hundred
unmanned, illegal, absentee ballot drop boxes were
used in the Presidential election in Wisconsin."

110. However, the use of any drop bos,
manned or unmanned, is directly prohibited by
Wisconsin statute. The Wisconsin legislature
specifically described in the Election Code “Alternate
absentee ballot site(s)” and detailed the procedure by
which the governing body of a municipality may
designate a site or sites for the delivery of absentee
ballots “other than the office of the municipal clerk or
boardofelection commissioners as the location from
which electors of the municipality may request and
vote absentee ballots and to which voted absentee
ballots shall be returned by electors for any election.”
Wis. Stat. 6.855(1).

111. Any alternate absentee ballot site “shall
be staffed by the municipal clerk or the esceutive
director of the board of clection commissioners, or
employees of the clerk or the board of election
commissioners.” Wis. Stat. 6.855(3). Likewise, Wis.

* Wisconsin Safe Voting Plan 2020 Submitted to the Center
for Tech & Civie Life, June 15, 2020, by the Magors of Madison,
Milwaukee, Racine, Kenosha and Green Bay available af
hutpstinwes techandciviclifcorgie.
content/uploads/2020007Approved-Wisconsin-Safe-Voting.Plan.
2020.pdr.

See Complaint (Doc. No. 1), DonaldJ.Trump, Candidatefor
President of the United States of America v. The Wisconsin
Election Commission, Case 2:20-cv-01785-BHL (E.D. Wise. Dc.
2,2020) (WisconsinTrump Campaign Complaint’) at 4 138.59.
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Stat. 7.15(2m) provides, “(ijn a municipality in which
the governing body has elected to an establish an
alternate absentee ballot sit under s. 6.855, the
municipal clerk shall operate such site as though it
were his or her office for absentee ballot purposes and
shall ensure that such site is adequately staffed.”

112. Thus, the unmanned absentee ballot
drop-off sites are prohibited by the Wisconsin
Legislature as they do not comply with Wisconsin law
expressly defining “[a]lternate absentee ballot sitefs]".
Wis. Stat. 6.855(1), (3).

113. In addition, the use of drop boxes for the
collection of absentee ballots, positioned
predominantly in Wisconsin's largest cities, is directly
contrary to Wisconsin law providing that absentee
ballots mayonlybe “mailedby theelector, or delivered
in person to the municipal clerk issuing the ballot or
ballots.” Wis. Stat. § 6.87(4)(b)1 (emphasis added).

114. The fact that other methodsof delivering
absentee ballots, such as through unmanned drop
boxes, are not permitted is underscored by Wis. Stat.
§ 6.876) which mandates that, “falny ballot not
mailed or delivered as provided in this subsection may
not be counted.” Likewise, Wis. Stat. § 6.81(2)
underscores this point, providing that Wis. Stat. §
687(6) “shall be construed as mandatory.” The
provision continues—*Ballots cast in contravention of
the procedures specified in those provisions may not
be counted. Ballots counted in contravention. of the
procedures specified in those provisions may not be
included in the certified resull of any election.” Wis.
Stat.§ 6.84(2) (emphasis added).

115. These were not the only Wisconsin
election laws that the WEC violated in the 2020
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general election. The WEC and local election officials
also took it upon themselves to encourage voters to
unlawfully declare themselves “indefinitely
confined"—which under Wisconsin law allows the
voter to avoid security measures like signature
verification and photo ID requirements.

116. Specifically, registering to vote by
absentee ballot requires photo identification, except
for those who register as “indefinitely confined” or
“hospitalized.” Wisc. STAT. § 6.862), (3).
Registering for indefinite confinement requires
certifying confinement “because of age, physical
illness or infirmity or [because the voter] is disabled
for an indefinite period.” Id. § 6.86(2)). Should
indefinite confinement cease, the voter must notify
the county clerk, id., who must remove the voter from
indefinite-confinement status. Id. § 6.86(2)(b).

117. Wisconsin election procedures for voting
absentee based on indefinite confinement enable the
voter to avoid the photo ID requirementand signature
requirement. Id. § 6.86(1)(ag)/(3)(a)(2).

118. On March 25, 2020, in clear violation of
Wisconsin law, Dane County Clerk Scott McDonnell
and Milwaukee County Clerk George Christensen
both issued guidance indicating that all voters should
‘mark themselves as “indefinitely confined” because of
the COVID-19 pandemic.

119. Believing this to be an attempt to
circumvent Wisconsin's strict voter ID laws, the
Republican Party of Wisconsin petitioned the
Wisconsin Supreme Court to intervene. On March 31,
2020, the Wisconsin Supreme Court unanimously
confirmed that the clerks’ “advice was legally
incorrect” and potentially dangerous because “voters
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may be misled to exercise their right to vote in ways
that are inconsistent with Wisc. STAT. § 6.86(2)."

120. On May 13, 2020, the Administrator of
WEC issued a directive to the Wisconsin clerks
prohibiting removal of voters from the registry for
indefinite-confinement status if the voter is no longer
“indefinitely confined.”

121. The WEC’ directive violated Wisconsin
law. Specifically, WISC. STAT. § 6.86(2)(a) specifically
provides that “any [indefinitely confined] elector [who]
is no longer indefinitely confined ... shall so notify the
municipal clerk” WISC. STAT. § 6.862)(b) further
provides that the municipal clerk “shall remove the
name ofany other elector from the list upon request
of the clector or upon receipt of reliable information
that an elector no longer qualifies for the service.”

122. According to statistics kept by the WEC,
nearly 216,000 voters said they were indefinitely
confined in the 2020 clection, nearly a fourfold
increase from nearly 57,000 voters in 2016. In Dane
and Milwaukee counties, more than 68,000 voters
said they were indefinitely confinedin 2020, a fourfold
increase from the roughly 17,000 indefinitely confined
voters in those counties in 2016.

123. Under Wisconsin law, voting byabsentee
ballot also requires voters to complete a certification,
including their address, and have the envelope
witnessed by an adult who also must sign and indicate
their address on the envelope. See Wisc. STAT. § 6.87.
The sole remedy to cure an “improperly completed
certificate or [ballot] with no certificate” is for “the
clerk [to] return the ballot to the elector(]" Id. §
6.8709). “If a certificate is missing the address of a
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witness, the ballot may not be counted.” Id. § 6.87(6d)
(emphasis added).

124. However, in a training video issued April
1, 2020, the Administrator of the City of Milwaukee
Elections Commission unilaterally declared that a
“witness address may be written in red and that is
because we were able to locate the witnesses’ address
for the voter” to add an address missing from the
certifications on absentee ballots. The Administrator's
instruction violated Wisc. STAT. § 6.87(6d). The WEC
issued similar guidance on October 19, 2020, in
violation of this statute as well.

125. In the Wisconsin Trump Campaign
Complaint, it is alleged, supported by the sworn
affidavits of poll watchers, that canvas workers
carried out this unlawful policy, and acting pursuant
to this guidance, in Milwaukee used red-ink pens to
alter the certificates on the absentee envelope and
then cast and count the absentee ballot. These acts
violated Wisc. STAT. § 6.87(6d) (‘If a certificate is
‘missing the address of a witness, the ballot may not
be counted’). See also WISC. STAT. § 6.879) (If a
‘municipal clerk receives an absentee ballot with an
improperly completed certificate or with no certificate,
the clerk may return the ballot to the elector . . .
whenever time permits the electortocorrect the defect
and return the ballot within the period authorized.”).

126. Wisconsin's legislature has not ratified
these changes, and its election laws do not include a
severability clause.

127. In addition, Ethan J. Pease, a bo truck
delivery driver subcontracted to the U.S. Postal
Service (‘USPS’) to deliver truckloads of mail-in
ballots to the sorting center in Madison, WI, testified
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that USPS employees were backdating ballots
received after November 3, 2020. Decl. of Ethan J.
Pease at 1y 3-13. Further, Pease testified how a
senior USPS employee told him on November 4, 2020
that “fan order came down from the
Wisconsin/Illinois Chapter of the Postal Service that
100,000 ballots were missing” and how the USPS
dispatched employees to “find] ... the ballots.” Id. 9
810. One hundred thousand ballots supposedly
“found” after election day would far exceed former
Vice President Biden margin of 20,365 votes over
President Trump.

COUNT I: ELECTORSCLAUSE
128. Plaintiff State repeats and re-alleges the

allegations above, as if fully set forth herein.
129. The Electors Clauseof Article IT, Section

1, Clause 2, of the Constitution makes clear that only
the legislatures of the States are permitted to
determine the rules for appointing presidential
electors. The pertinent rules here are the state
election statutes, specifically those relevant to the
presidential election.

130. Non-legislative actors lack authority to
amend or nullify election statutes. Bush II, 531 U.S.
at 104 (quoted supra)

131. Under Heckler v. Chaney, 470 US. 821,
833 nd (1985), conscious and express esceutive
policies—even if unwritten—to nullify statutes or to
abdicate statutory responsibilities are reviewable to
the same extent as if the policies had been written or
adopted. Thus, conscious and express actions by State
or local election officials to nullify or ignore
requirements of election statutes violate the Electors
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Clause to the same extent as formal modifications by
judicial officers or State exceutive officers.

132. The actions set out in Paragraphs 41-128
constitute non-legislative changes to State election
law by executive-branch State election officials, or by
judicial officials, in Defendant States Pennsylvania,
Georgia, Michigan, and Wisconsin, in violation of the
Electors Clause.

133. Electors appointed to Electoral College
in violation of the Electors Clause cannot cast
constitutionally valid votes for the office of President.

COUNT II: EQUAL PROTECTION
134. PlaintiffState repeats and re-alleges the

allegations above, as if fully set forth herein.
135. The Equal Protection Clause prohibits

the use ofdifferential standards in the treatment and
tabulation of ballots within a State. Bush II, 531 U.S.
at 107.

136. The one-person, one-vote principle
requires counting valid votes and not counting invalid
votes. Reynolds, 377 U.S. at 554-55; Bush 11, 531 U.S.
at 103 Cthe votes eligible for inclusion in the
certification are the votes meeting the properly
established legal requirements”).

137. The actions set out in Paragraphs 66-73
(Georgia), 80-93 (Michigan), 44-55 (Pennsylvania),
and 106-24 (Wisconsin) created differential voting
standards in Defendant States Pennsylvania,
Georgia, Michigan, and Wisconsin in violation of the
Equal Protection Clause.

138. The actions set out in Paragraphs 66-73
(Georgia), 80-93 (Michigan), 44-55 (Pennsylvania),
and 106-24 (Wisconsin) violated the one-person, one-
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vote principle in Defendant States Pennsylvania,
Georgia, Michigan, and Wisconsin.

139. By the shared enterprise of the entire
nation electing the President and Vice President,
equal protection violations in one State can and do
adversely affect and diminish the weight of votes cast
in States that lawfully abide by the election structure
set forth in the Constitution. Plaintiff State is
therefore harmed by this unconstitutional conduct in
violation of the Equal Protection or Due Process
Clauses.
COUNT111:DUEPROCESS

140. PlaintiffState repeats and re-alleges the
allegations above, as if fully set forth herein.

141. When election practices reach “the point
of patent and fundamental unfairness,” the integrity
of the election itself violates substantive due process.
Griffin v. Burns, 570 F.2d 1065, 1077 (1st Cir. 1978);
Duncan v. Poythress, 657 F.24 691, 702 (5th Cir.
1981); Florida State Conference of NAACP. tv.
Browning, 522 F.3d 1153, 1183-84 (11th Cir. 2008);
Roe uv. Stateof Ala. By & Through Evans, 43 F.34 574,
580-82 (11th Cir. 1995); Roe v. Stateof Ala., 68 F.3d
404, 407 (11th Cir. 1995); Marks v. Stinson, 19 F. 34
873, 878 (3rd Cir. 1994).

142. Under this Court's precedents on proced-
ural due process, not only intentional failure to follow
election law as enacted by a State's legislature but
also random and unauthorized acts by state election
officials and their designees in local government can
violate the Duc Process Clause. Parra v. Taylor, 431
USS. 521, 537-41 (1981), overruled in part on other
grounds by Daniels v. Williams, 474 U.S. 321, 330-31
(1986); Hudson. v. Palmer, 468 U.S. 517, 532 (1984).
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“The difference between intentional acts and random
and unauthorized acts is the degreeof pre-deprivation

143. Defendant States acted
unconstitutionally to lower their election standards—
including to allow invalid ballots to be counted and
valid ballots to not be counted—with the express
intent to favor their candidate for President and to
alter the outcome of the 2020 election. In many
instances these actions occurred in arcas having a
historyof clection fraud.

144. The actions set out in Paragraphs 66-73
(Georgia), 80-93 (Michigan), 44-55 (Pennsylvania),
and 106-24 (Wisconsin) constitute intentional
violations of State election law by State election
officials and their designees in Defendant States
Pennsylvania, Georgia, Michigan, and Wisconsin, in
violation of the Due Process Clause.

PRAYERFORRELIEF
WHEREFORE, Plaintiff States respectfully

request that this Court issue the following relief:
A. Declare that Defendant States

Pennsylvania, Georgia, Michigan, and Wisconsin
administered the 2020 presidential election in
violation of the Blectors Clause and the Fourteenth
Amendment of the U.S. Constitution.

B. Declare that any electoral college votes
cast by such presidential electors appointed in
Defendant States Pennsylvania, Georgia, Michigan,
and Wisconsin are in violation of the Electors Clause
and the Fourteenth Amendment of the US.
Constitution and cannot be counted.
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C.  Enjoin Defendant States’ useofthe 2020

election results for the Office of President to appoint
presidential electors to the Electoral College.

D.  Enjoin Defendant States’ useofthe 2020
election results for the Office of President to appoint
presidential electors to the Electoral College and
authorize, pursuant to the Court's remedial authority,
the Defendant States to conduct a special election to
appoint presidential electors.

E. If any of Defendant States have already
appointed presidential electors to the Electoral
College using the 2020 election results, direct such
States’ legislatures, pursuant to 3 U.S.C. § 2 and U.S.
CONST. art. IL,§ 1, cl. 2, to appoint a new set of
presidential electors in a manner that does not violate
the Electors Clause and the Fourteenth Amendment,
or to appoint no presidential electors at all.

F.  Enjoin the Defendant States from
certifying presidential electors or otherwise meeting
for purposes of the electoral college pursuant to 3
US.C. § 5, 3 US.C. § 7, or applicable law pending
further order of this Court.

G. Award costs to Plaintiff State.
H. Grant such other relief as the Court

deems just and proper
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No. ,Original
_—
Fn the Supreme Court of the Tnited States

STATE OF TEXAS,
Plaintiff,

COMMONWEALTH OF PENNSYLVANIA, STATE OF
STATE OF GEORGIA, STATE OFMICHIGAN, AND

STATEOFWISCONSIN,
Defendants.

BRIEF IN SUPPORT OF
MOTION FOR LEAVE TO FILE

Pursuant to S.Ct. Rule 17.3 and U.S. CONST. ant.
IL § 2 the State of Texas (Plaintiff State’)
respectfully submits this briefin supportofits Motion
for Leave to File a Bill of Complaint against the
Commonwealth of Pennsylvania and the States of
Georgia, Michigan, and Wisconsin (collectively,
“Defendant States”).

STATEMENT OF THE CASE
Lawful elections are at the heart of our freedoms.

“No right is more precious in a frec country than that
of having a voice in the election of those who make the
laws under which, as good citizens, we must live.
Other rights, even the most basic, are illusory if the
ight to vote is undermined.” Wesberry v. Sanders, 376
US. 1, 10 (1964). Trust in the integrity of that process
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is the glue that binds our citizenry and the States in
this Union.

Elections face the competing goals of maximizing
and counting lawful votes but minimizing and
excluding unlawful ones. Reynolds v. Sims, 377 US.
533, 554-55 (1964); Bush v. Gore, 531 US. 98, 103
(2000) (‘the votes cligible for inclusion in the
certification are the votes meeting the properly
established legal requirements”) (“Bush IT’); compare
52 USC. §205010)(D-2) (2018) with id.
§20501(b)(3)-(4). Moreover, “the right of suffrage can
be denied by a debasement or dilution of the weight of
a citizen's vote just as effectively as by wholly
prohibiting the free exercise of the franchise.”
Reynolds, 377 U.S. at 555. Reviewing election results
requires not only counting lawful votes but also
eliminating unlawful ones.

It is an understatement to say that 2020 was not
a good year. In addition to a divided and partisan
national mood, the country faced the COVID-19
pandemic. Certain officials in Defendant States
presented the pandemic as the justification for
ignoring state laws regarding absentee and mail-in
voting. Defendant States flooded their citizenry with
tens of millions of ballot applications and ballots
ignoring statutory controls as to how they were
received, evaluated, and counted. Whether well
intentioned or not, these unconstitutional and
unlawful changes had the same uniform effect—they
made the 2020 election less secure in Defendant
States. Those changes were made in violation of
relevant state laws and were made by non-legislative
entities,withoutany consent by the state legislatures.
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These unlawful acts thus directly violated the
Constitution. U.S. CONST. art. 1, § 4; id. art. IL, § 1, cl.

This case presents a question of law: Did
Defendant States violate the Electors Clause by
taking non-legislative actions to change the election
rules that would govern the appointment of
presidential electors? Each of these States flagrantly
violated the statutes enacted by relevant State
legislatures, thereby violating the Electors Clause of
Article IL, Section 1, Clause 2 of the Constitution. By
these unlawful acts, Defendant States have not only
tainted the integrity of their own citizens’ votes, but
their actions have also debased the votesofcitizens in
the States that remained loyal to the Constitution.

Elections for federal office must comport with
federalconstitutional standards, see Bush 11,531 U.S.
at 103-105, and executive branch government officials
cannot subvert these constitutional requirements, no
matter their stated intent. For presidential elections,
cach State must appoint its electors to the electoral
college in a manner that complies with the
Constitution, specifically the Electors Clause
requirement that only state legislatures may set the
rules governing the appointment of electors and the
elections upon which such appointment is based.

+ Subject to override by Congress, state legislatures have the
exclusive power (0 regulate the time, place. and manner for
electing Membersof Congress, see U.S. CONST. art. 1,§ 4, which
is distinct. from legislatures’ exclusive and plenary authority on
the appointment of presidential electors. When non-legislative
actors purport to set state election law for presidential elections,
theyviolateboth the Elections Clause and the Electors Clause.
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Constitutional

Background
The right

to vote is protected

by the by the EqualProtection

Clause
and the Due Process

Clause.
U.S.Coxs.

amend.
XIV, § 1, el. 3-4. Because

“the right
to

vote is personal,”

Reynolds,

377 U.S. at 561-62
(alter-ations

omitted),
“[e]very

voter
in a federal

... lection,
whether

he votes
for a candidate

with
little

chance
ofwinning

or for one with little
chance

of losing,
has a

right
under

the Constitution

to have
his vote fairlycounted.”

Anderson

v. United
States,

417 U.S. 211, 227(1974);
Baker

v. Carr,
369 US. 186, 208 (1962).Invalid

or fraudulent

votes
debase

or dilute
the weightof cach validly

cast vote.
Bush

11, 531 U.S. at 105. Theunequal
treatment

of votes
within

a state,
andunequal

standards

for processing

votes
raise

equalprotection

concerns.
Id. Though

Bush
II did notinvolve

an action
between

States,
the concern

thatillegal
votes

can cancel
out lawful

votes
does not stopat a State's

boundary

in the context
of a Presidential

election.The Electors
Clause

requires
that cach

State“shall
appoint”

its presidential

electors
“in_such

Manner
as the Legislature

thereof
may direct.”

U.S.CONST.
art. 11, § 1, cl. 2 (emphasis

added);
of. id, art. I,

§4, cl. 1 (similar
for time,

place,
and manner

of federallegislative

elections).

*[T]he
state

legislature's

powerto select
the manner

for appointing

electors.
isplenary,”

Bush
IT, 531 US. at 104 (emphasis

added),and sufficiently

federal
for this Court's

review.
Bush¢. Palm

Beach
Cty. Canvassing

Bd. 531 U.S. 70, 76(2000)
(‘Bush

I). This
textual

feature
of ourConstitution

was adopted
to ensure

the integrity
ofthe presidential

selection
process:

“Nothing
was more
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to be desired than that every practicable obstacle
should be opposed to cabal, intrigue, and corruption.”
FEDERALIST NO. 68 (Alexander Hamilton). When a
State conducts a popular election to appoint electors,
the State must comply with all constitutional
requirements. Bush 11, 531 U.S. at 104. When a State
fails to conduct a valid election—for any reason—'the
electors may be appointed on a subsequent day in such
a manner as the legislatureof such State may direct.”
3US.C.§ 2 (emphasis added).
Non-Legislative Changes Made in Violation of
the Electors Clause

As set forth in the Complaint, executive and
judicial officials made significant changes to the
legislatively defined election rules in Defendant
States. See Compl. at 44 66-73 (Georgia), 80-93
(Michigan), 44-55 (Pennsylvania), 106-24 (Wisconsin).
Taken together, these non-legislative changes did
away with statutory ballot-sceurity measures for
absentee and mail-in ballots such as signature
verification, witness requirements, and statutorily
authorized secure ballot drop-off locations.

Citing the COVID-19 pandemic, Defendant States
gutted the safeguards for absentee ballots through
non-legislative actions, despite knowledge that
absentee ballots are “the largest source of potential
voter fraud” BUILDING CONFIDENCE IN US.
ELECTIONS: REPORT OF THE COMMISSION ON FEDERAL
ELECTION REFORM, at 46 (Sept. 2005) (hereinafter,
“CARTER-BAKER"), which is magnified when absentee
balloting is shornof ballot-integrity measures such as
signature verification, witness requirements, or
outer-cnvelope protections, or when absentee ballots
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6
are processed and tabulated without bipartisan
observation by poll watchers.

Without Defendant States’ combined 62 electoral
votes, President Tramp presumably has 232 electoral
votes, and former Vice President Biden presumably
has 244. Thus, Defendant States’ presidential electors
will determine the outcome of the election.
Alternatively, if Defendant States are unable to
certify 37 or more presidential electors, neither
candidate will have a majority in the electoral college,
in which case the election would devolve to the House
of Representatives under the Twelfth Amendment.

Defendant States experienced serious voting
irregularities. See Compl. at 9 75-76 (Georgia), 97-
101 (Michigan), 55-60 (Pennsylvania), 122-28
(Wisconsin). At the time of this filing, Plaintiff State
continues to investigate allegations of not only
unlawful votes being counted but also fraud. Plaintiff
State reserves the right to seek leave to amend the
complaint as those investigations resolve. See S.Ct.
Rule 17.2; FED. R. CIV. P. 15(a)(1)(A)-(B), (a)(2). But
even the appearance of fraud in a close election is
poisonous to democratic principles: “Voters who fear
their legitimate votes will be outweighed by
fraudulent ones will feel disenfranchised.” Purcell v.
Gonzalez, 549 U.S. 1, 4 (2006); Crawford v. Marion
County Election Bd., 553 U.S. 181, 189 (2008) (States
have an interest in preventing voter fraud and
ensuring voter confidence).

STANDARD OF REVIEW

This Court considers two primary factors when it
decides whether to grant a State leave to file a bill of

complaint against another State: (1) “the natureof the
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interest of the complaining State” and (2)"the
availability of an alternative forum in which the issue
tendered can be resolved.” Mississippi v. Louisiana,
506 U.S. 73, 77 (1992) (internal quotations omitted)
Because original proceedings in this Court follow the
Federal Rules of Civil Procedure, S.C. Rule 17.2, the
facts for purposes of a motion for leave to file aro the
wellpleaded facts alleged in the complaint.
Hernandez v. Mesa, 137 S.Ct. 2003, 2005 (2017).

ARGUMENT
1. THIS COURT HAS JURISDICTION OVER

PLAINTIFF STATE'S CLAIMS.
In order to grant leave to fle, this Court first must

assureitself of its jurisdiction, Steel Co. v. Citizens for
a Better Env't, 523 U.S. 83, 95 (1998); cf. Foman v.
Davis, 371 USS. 178, 182 (1962) (courts deny leave to
file amended pleadings that would be futile). That
standard is met here. Plaintiff State's fundamental
rights and interests are at stake. This Court is the
only venue that can protect Plaintiff State's electoral
college votes from being cancelled by the unlawful and
constitutionally tainted votes cast by electors
appointed and certified by Defendant States.

A. The claims fall within this Court's
constitutional and statutory subject
matter jurisdiction.

The federal judicial power extends to
“Controversies between two or more States.” U.S.
CONST. art. III, § 2, and Congress has placed the
jurisdiction for such suits exclusively with the
Supreme Court: “The Supreme Court shall have
original and exclusive jurisdiction of all controversies
between two or more States.” 28 US.C. § 1251)
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(emphasis added). This Court not only is a permissible
court for hearing this action; it is the only court that
can hear this action quickly enough to render relief
sufficient to avoid constitutionally tainted votes in the
electoral college and to place the appointment of
Defendant States’ electors before their legislatures
pursuant to3 U.S.C. § 2in time for a vote in the House
of Representatives on January 6, 2021. See 3 US.C. §
15. With that reliefin place, the House can resolve the
election on January 6, 2021, in time for the president
to be selected by the constitutionally set date of
January 20. U.S. CONST. amend. XX, § 1.

B. The claims arise under the Constitution.
When States violate their own election laws, they

may argue that these violations are insufficiently
federal to allow review in this Court. Cf. Foster v.
Chatman, 136 S.Ct. 1737, 1745-46 (2016) (this Court
lacks jurisdiction to review state-court decisions that
“rest[] on an adequate and independent state law
ground’). That attempted evasion would fail for two
reasons.

First, in theelection context, a state-court remedy
ora state executives administrative action purporting
to alter state election statutes implicates the Electors
Clause. See Bush II, 531 U.S. at 105. Even a plausible
federallaw defense to state action arises under
federal law within the meaning of Axticle II. Mesa u.
California, 489 U.S. 121, 136 (1989) (holding that “it
is the raising of a federal question in the officer's
removal petition that constitutes the federal law
under which the action against the federal officer
avises for Art. III purposes’). Constitutional arising.
under jurisdiction exceeds statutory federal-question
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jurisdiction of federal district courts,’ and—indeed—
we did not even have federal-question jurisdiction
until 1875. Merrell Dow Pharm., 478 U.S. at 807.
Plaintiff States’ Electoral Clause claims arise under
the Constitution and so are federal, even if the only
claim is that Defendant States violated their own
state election statutes. Moreover, as is explained
below, Defendant States’ actions injure the interests
of Plaintiff State in the appointment of electors to the

electoral college in a manner that is inconsistent with
the Constitution.

Given this federal-law basis against these state
actions, the state actions are not “independent” of the
federal constitutional requirements that provide this
Court jurisdiction. Fox Film Corp. v. Muller, 296 U.S.
207, 210-11 (1985); cf. City of Chicago v. Int'l Coll. of
Surgeons, 522 U.S. 156, 164 (1997) (noting that “even
though state law creates a party's causes of action, its
case might still ‘arise under’ the laws of the United
Statesif a well-pleaded complaint established that its
right to relief under state law requires resolutionof a
substantial question of federal law” and collecting
cases) (internal quotations and alterations omitted)
Plaintiff State's claims therefore fall within this
Court's jurisdiction.

Second, state election law is not purely a matter
ofstate law because it applies “not only to elections to
state offices, but also to the election of Presidential

* The statute for federal officer removala issue in Mesa omits
the wellpleaded complaint rule, id., which is a statutory
restriction on federal question jurisdiction under 28 US.C. §
1331. See Merrell Dow Pharm. Inc. v. Thompson, 478 U.S. $04,
808 (1956),
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electors,” meaning that state law operates, in part, “by
virtue of a direct grant of authority made under Art.
11, § 1, cl. 2, of the United States Constitution.” Bush
1,531 US. at 76. Logically, “any state authority to
regulate election to [federal] offices could not precede
their very creation by the Constitution,” meaning that
any “such power had to be delegated to, rather than
reserved by, the States.” Cook v. Gralike, 531 U.S.
510,522 (2001) (internal quotations omitted). “It is no
original prerogative of State power to appoint a
representative, a senator, or President for the Union.”
J. Story, 1 COMMENTARIES ON THE CONSTITUTION OF
THE UNITED STATES § 627 (3d ed. 1858). For these
reasons, any “significant departure from the
legislative scheme for appointingPresidential electors
presents a federal constitutional question.” Bush II,
531 US. at 113 (Rehnquist, C.J., concurring).

Under these circumstances, this Court has the
power both to review and to remedy a violation of the
Constitution. Significantly, parties do not need
winning hands to establish jurisdiction. Instead,
jurisdiction exists when “the rightofthe petitioners to
recover under their complaint will be sustainedif the
Constitution and laws of the United States are given
one construction,” evenif the right “will be defeated if
they are given another.” Bell v. Hood, 327 U.S. 678,
685 (1946). At least as to jurisdiction, a plaintiff need
survive only the low threshold that “the alleged claim
under the Constitution or federal statutes [not] .. be
immaterial and made solely for the purpose of
obtaining jurisdiction or ... wholly insubstantial and
frivolous.” Id. at 682. The bill of complaint meets that
test.
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C. The claims raise a “case or controversy”

between the States.
Like any other action, an original action must

meet the Article III criteria for a case or controversy:
“it must appear that the complaining State has
suffered a wrong through the actionof the other State,
furnishing ground for judicial redress, or is asserting
aright against the other State which is susceptible of
judicial enforcement according to the accepted
principles of the common law or equity systems of
jurisprudence.” Maryland v. Louisiana, 451 U.S. 725,
735-36 (1981) (internal quotations omitted). Plaintiff
State has standing under those rules.’

With voting, “the right of suffrage can be denied
by a debasement or dilution of the weight ofa citizen's
vote just as effectively as by wholly prohibiting the
free exercise of the franchise.” Bush 11, 531 US. at
105 (quoting Reynolds, 377 US. at 555). In
presidential elections, “the impactof the votes cast in
cach State is affected by the votes cast for the various
candidates in other States.” Anderson v. Celebrezze,
460 U.S. 780, 795 (1983). Thus, votes in Defendant
States affect the votes in Plaintiff State, as set forth
in more detail below.

+ itsconstitutional minimum, standing doctrine measures.
the necessary effect on plaintiffs under a tripartite test
cognizable injury to the plaintiffs, causation by the challenged
conduct, and redressable by a court Lujan v. Defenders of
Wildlife, 504 U.S. 555, 561-62 (1992). The rules for standing in
state-versus-state actions is the same as the rules in other
actions under Article 111. See Marylandv. Louisiana, 131 US.
725,736 (1981),
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1. PlaintiffStatesuffersaninjuryin

fact.
The citizens of Plaintiff State have the right to

demand that all other States abide by the
constitutionally set rules in appointing presidential
electors to the electoral college. “No right is more
precious iin a free country than that of having a voice
in the election of those who make the laws under
which, as good citizens, we must live. Other rights,
even the most basic, are illusory if the right to vote is
undermined.” Wesberry, 376 US. at 10; Yick Wo v.
Hopkins, 118 US. 356, 370 (1886) (‘the political
franchise of voting” is “a fundamental political right,
because preservative of all rights”). “Every voter in a
federal ... election, whether he votes for a candidate
with little chance of winning or for one with little
chance of losing, has a right under the Constitution to
have his vote fairly counted.” Anderson v. United
States, 417 U.S. at 227; Baker, 369 U.S. at 208. Put
differently, “a citizen has a constitutionally protected
right to participate in elections on an equal basis with
other citizens in the jurisdiction,” Dunn v. Blumstein,
405 U.S. 330, 336 (1972), and—unlike the residency
durations required in Dunn—the “jurisdiction” here is
the entire United States. In short, the rights at issue
are congeable under Article I11.

Significantly, Plaintiff State presses its own form
of voting-rights injury as Slates. As with the one-
person, one-vote principle for congressional
redistricting in Wesberry, the equality of the States
arises from the structure of the Constitution, not from
the Equal Protection or Due Process Clauses. See
Wesberry, 376 US. at 7-8; id. n.10 (expressly not
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reaching claims under Fourteenth Amendment).
Whereas the House represents the People
proportionally, the Senate represents the States. See
U.S. CONST. art. V, el. 3 ("no state, without its consent,
shall be deprived of its equal suffrage in the Senate”).
While Americans likely care more about who is elected
President, the States have a distinct interest in who

iselected Vice President and thus who ean east the tie-
breaking vote in the Senate. Through that interest,
States suffer an Article IIT injury when another State
violates federal law to affect the outcome of a
presidential election. This injury is particularly acute
in 2020, where a Senate majority often will hang on
the Vice President's tic-breaking vote because of the
nearly equal—and, depending on the outcome of
Georgia run-offelections in January, possibly equal—
balance between political parties. Quite simply, it is
vitally important to the States who becomes Vice
President.

Because individual citizens may arguably suffer
only a generalized grievance from Electors Clause
violations, States have standing where their citizen
voters would not, Lance v. Coffman, 549 U.S. 437, 442
(2007) (distinguishing citizen plaintiffs from citizen
relators who sued in the name of a state). In
Massachusells v. Environmental Protection Agency,
549 US. 497 (2007), this Court held that states
secking to protect their sovereign interests are
“entitled to special solicitude in our standing
analysis.” Id. at 520. While Massachusetts arose in a
different context—the same principles of federalism
apply equally here to require special deference to the
sovereign states on standing questions.
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In addition to standing for their own injuries,

States can assert parens patriae standing for their
citizens who are presidential electors.t Like
legislators, presidential clectors assert “legislative
injury” whenever allegedly improper actions deny
them a working majority. Coleman c. Miller, 307 U.S.
433, 435 (1939). The electoral college is a zero-sum
game. If Defendant States unconstitutionally
appointed electors vote for a presidential candidate
opposed by the Plaintiff State's electors, that operates
to defeat. Plaintiff State's interests. Indeed, even
without an electoral college majority, presidential
electors suffer the same voting-debasement injury as
voters generally: “It must be remembered that ‘the

+ “The ‘parens patriae’ doctrine .. is a recognition of the
principle that the state, whenaparty (0 asuit involving a matter
of sovercign interest, ‘must. be deemed to represent all its
citizens.” New Jerseyv.New York, 315 US. 369, 372.73 (1953)
(quoting Kentuckyv. Indiana, 281 U.S. 165, 173 (1930).
5 Because Plaintiff State appointed its electors consistent
with the Constitution, they suffer injury if its electors are
defeated by Defendant States” unconstitutionally appointed
lector. This injury is all the more acute because Plaintiff State
has taken sicps to prevent fraud. For example, Texas does not
allow no excuse vote by mail (Texas Election Code Sections
2.001-82001) has ric. signature verification procedures (Tes.
Election Coe 87.0270); Earl votingblot boses have to locks
and different keys and other strict security measures (Tes.
Election Codo §§85.032(0) & 87.063): requires voter 1D (House
Comm. on Elections, Bil Analysis, Tex. H.B. 118, 83d RS.
(2013); has witness requirements for assisting those in need
(Tex. Election Code §§ 86.0052 & 86.0105), and does not allow
ballot harvesting Tex. Election Code 86.006(0(16). Unlike
Defendant States, Plaintiff State neither weakened nor allowed
the weakening of its ballo-integrity statutes by non-legislative
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right of suffrage can be denied by a debasement or
dilution of the weight of a citizen's vote just as
effectively as by wholly prohibiting the free exercise of
the franchise.” Bush II, 531 US. at 105 (quoting
Reynolds v. Sims, 377 U. S. 533, 555 (1964) (‘Bush
IT). Finally, once Plaintiff State has standing to
challenge Defendant States’ unlawful = actions,
Plaintiff State may do so on any legal theory that
undermines those actions. Duke Potcer Co. v. Carolina
Envtl. Study Group, Inc., 438 U.S. 59, 78-81 (1978);
DaimlerChrysler Corp. v. Cuno, 547 U.S. 332, 353 &
1.5 (2006). Injuries to Plaintiff State's electors serve
as an Article TTT basis for a parens patriae action.

2. Defendant States caused the
injuries.

Non-legislative officials in Defendant States
either directly caused the challenged violations of the
Electors Clause or, in the case of Georgia, acquiesced
to them in settling a federal lawsuit. The Defendants
thus caused the Plaintiffs injuries.

3. The requested relief would redress
the injuries.

This Court has authority to redress Plaintiff
State's injuries, and the requested relief will do so.

First, while Defendant States are responsible for
their elections, this Court has authority to enjoin
reliance on unconstitutional elections:

When the state legislature vests the right to
vote for President in its people, the right to
vote as the legislature has prescribed is
fundamental; and one source of its funda-
mental nature lies in the equal weight
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accorded to cach vote and the equal dignity
owed to each voter.

Bush I1, 531 U.S. at 104; City of Boerne v. Flores, 521
US. 507, 521 (1997) (‘power to interpret the
Constitution in a case or controversy remains in the
Judiciary”). Plaintiff State does not ask this Court to
decide who won the election; they only ask that the

Courtenjoin the clear violationsofthe Electors Clause
of the Constitution.

Second, the relief that Plaintiff State requests—
namely, remand to the State legislatures to allocate
electors in a manner consistent with the
Constitution—does not violate Defendant. States’
rights or exceed this Cowrt’s power. The power to
select clectors is a plenary power of the State
legislatures, and this remains so, without regard to
state law:

This power is conferred upon the legislatures
ofthe States by the Constitutionof the United
States, and cannot be taken from them or
modified by their State constitutions...
Whatever provisions may be made by statute,
or by the state constitution, to choose electors
by the people, there is no doubtof the right of
the legislature to resume the power at any
time, for it can neither be taken away nor
abdicated.

McPherson v. Blacker, 146 U.S. 1, 35 (1892) (internal
quotations omitted): accord Bush 1, 531 U.S. at 76-77;
Bush I1, 531 U.S at 104.

Third, uncertainty of how Defendant States’
legislatures will allocate their electors is irrelevant to
the question of redressability:
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If a reviewing court agrees that the agency
misinterpreted the law, it will set aside the
agency's action and remand the case ~ even
though the agency ... might later, in the
exercise of its lawful discretion, reach the
same result for a different reason.

FEC v. Akins, 521 US. 11, 25 (1998). Defendant
States’ legislatures would remain free to exercise
their plenary authority under the Electors Clause in
any constitutional manner they wish. Under Akins,
the simple act of reconsideration under lawful means
is redress enough.

Fourth, the requested relief is consistent with
federal election law: “Whenever any State has held an
election for the purpose of choosing clectors, and has
failed to make a choice on the day prescribed by law.
the electors may be appointed on a subsequent day in
such a manner as the legislature of such State may
direct.” 3 USC. § 2. Regardless of the statutory
deadlines for the electoral college to vote, this Court
could enjoin reliance on the results from the
constitutionally tainted November 3 election, remand
the appointment of electors to Defendant States, and
order Defendant States’ legislatures to certify their
electorsin a manner consistent with the Constitution,
which could be accomplished well in advance of the
statutory deadlineofJanuary 6 for House to count the
presidential electors’ votes. 3 US.C. § 15.

D. This action is not moot and will not
become moot.

None of the looming clection deadlines are
constitutional, and they all are within this Court's
power to enjoin. Indeed, if this Court vacated a States

FL-AG-21:0220-4:000951



18
appointment of presidential electors, those electors
could not vote on December 14, 2020; if the Court
vacated their vote after the fact, the House of
Representatives could not count those votes on
January 6, 2021. Moreover, any remedial action can
be complete well before January 6, 2020. Indeed, even
the swearing in of the next President on January 20.
2021, will not moot this case because review could
outlast even the selection of the next President under
“the ‘capable of repetition, yet evading review’
doctrine,” which applies “in the context of election
cases ... when there are ‘as applied” challenges as well
as in the more typical case involving only facial
attacks.” FEC v. Wisconsin Right to Life, Inc., 551 U.S.
449, 463 (2007) (internal quotations omitted): accord
Norman v. Reed, 502 US. 279, 287-88 (1992).
Mootness is not, and will not become, an issue here.

E. This matter is ripe for review.
Plaintiff State's claims are clearly ripe now, but

they were not ripe before the election: “A claim is not
ripe for adjudicationifit rests upon contingent future
events that may not occur as anticipated, or indeed
‘may notoccurat all.” Texas v. United States, 523 U.S.
296, 300 (1998) (internal quotations and citations
omitted). Prior to the election, there was no reason to
Know who would win the vote in any given State.

Ripeness also raises the question of laches, which
Justice Blackmun called “precisely the opposite argu-
ment” from ripeness. Lujan v. Natl Wildlife Fed’n,
497 US. 871, 915 n16 (1990) (Blackmun, J.
dissenting). Laches is an equitable defense against
unreasonable delay in commencing suit. Petrella v.
MGM, 572 USS. 663, 667 (2014). This action was
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neither unreasonably delayed nor is prejudicial to
Defendant States.

Before the election, Plaintiff States had no ripe
claim against a Defendant State:

“One cannot be guilty of laches until his right
xipens into one entitled to protection. For only
then can his torpor be deemed inexcusable.”

What-A-Burger of Va, Inc. v. Whataburger, Inc., 357
F.3d 441, 449-50 (4th Cir. 2004) (quoting 5 J. Thomas
McCarthy, MCCARTHY ON TRADEMARKS AND UNFAIR
COMPETITION § 31: 19 (4th ed. 2003); Gasser Chair Co.
©. Infanti Chair Mg. Corp., 60 F.3d 770, 777 (Fed. Cir.
1995) (same); Profitness Physical Therapy Clr. v. Pro-
Fit Orthopedic & Sports Physical Therapy P.C., 314
F.3d 62, 70 (2d Cir. 2002) (same). Plaintiff State could
not. have brought this action before the election
results. The extentof the county-level deviations from
election statutes in Defendant States became evident
well after the election. Neither ripeness nor laches
presents a timing problem here.

F. This action does not raise a non-
justiciable political question.

The “political questions doctrine” does not apply
here. Under that doctrine, federal courts will decline
to review issues that the Constitution delegates to one
of the other branches—the “political branches’—of
government. While picking electors involves political
rights, the Supreme Court has ruled in a lineofcases
beginning with Baker that constitutional claims
relatedtovoting (other than claims brought under the
Guaranty Clause) are justiciable in the federal couts.
As the Court held in Baker, litigation over political
rights is not the same as a political question:
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We hold that this challenge to an
apportionment presents no nonjusticiable
“political question.” The mere fact that the
suit seeks protection of a political right does
not mean it presents a political question. Such
an objection “is little more than a play upon
words.”

Baker, 369 U.S. at 209. This is no political question; it
is a constitutional one that this Court should answer.

G. No adequate alternate remedy or forum
exists.

In determining whether to hear a case under this
Court's original jurisdiction, the Court has considered
whether aplaintiff State “has another adequate forum
in which to settle [its] claim.” United States v. Nevada,
412 U.S. 534, 538 (1973). This equitable limit docs not
apply here because Plaintiff State cannot sue
Defendant States in any other forum.

To the extent that Defendant States wish to avail
themselvesof 3 US.C. § 5's safe harbor, Bush I, 531
U.S. at 77-78, this action will not meaningfully stand
in their way:

The State, of course, after granting the
franchise in the special context of Article II,
can take back the power to appoint electors. ..
“There is no doubtof the rightofthe legislature
to resume the power at any time, for it can
neither be taken away nor abdicated(]

Bush II, 531 US. at 104 (citations and internal
quotations omitted).> Defendant. States’ legislature

© Indeed. the Constitution also includes another backstop: “if
m0 person have such majority fof electoral votes], then from the
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will remain free under the Constitution to appoint
electors or vote in any constitutional manner they
wish. The only thing that they cannot do—and should
not wish to do—is to rely on an allocation conducted
in violation of the Constitution to determine the
appointment of presidential electors.

Moreover,if this Court agrees withPlaintiff State
that Defendant States’ appointment of presidential
electors under the recently conducted elections would
be unconstitutional, then the statutorily created safe
harbor cannot be used as a justification for a violation
of the Constitution. The safe-harbor framework
created by statute would have to yield in order to
ensure that the Constitution was not violated.

Itis of no moment that Defendants’ state laws may
purport to tether state legislatures to popular votes.
Those state limits on a state legislature's exercising
federal constitutional functions cannot block action
because the federal Constitution “transcends any
limitations sought to be imposed by the people of a
State” under this Court's precedents. Leser v. Garnet,
258 U.S. 180, 137 (1922); see also Bush I, 531 U.S. at
77; United States Term Limits v. Thornton, 514 U.S.
779, 805 (1995) (“the power to regulate the incidents
of the federal system is not a reserved power of the
States, but rather is delegated by the Constitution’).
As this Court recognized in McPherson v. Blacker, the
authority to choose presidential electors:

persons having the highest numbers not scceding theee on the
Jist of those voted foras President, the House of Representatives
shall choose immediately, by ballor” US. CoxsT. amend. XII.
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is conferred upon the legislatures of the states
by the Constitution of the United States, and
cannot be taken from them or modified by
their state constitutions. ... Whatever
provisions may be made by statute, or by the
State constitution, to choose clectors by the
people, there is no doubl of the right of the
legislature to resume the power at any time, for
it can neither be taken away or abdicated.

146 US. 1, 35 (1892) (emphasis added) (internal
quotations omitted). Defendant States would suffer no
cognizable injury from this Court's enjoining their
reliance on an unconstitutional vote
11. THIS CASE PRESENTS CONSTITUTIONAL

QUESTIONS OF IMMENSE NATIONAL
CONSEQUENCE THAT WARRANT THIS
COURT'S DISCRETIONARY REVIEW.
Electoral integrity ensures the legitimacy of not

just our governmental institutions, but the Republic
itself. See Wesberry, 376 U.S. at 10. “Voters who fear
their legitimate votes will be outweighed by
fraudulent ones will feel disenfranchised.” Purcell,
549 U.S. at 4. Against that backdrop, few cases could
warrant this Court's review more than this one. In
addition, the constitutionality of the process for
selecting the President is of extreme national
importance. If Defendant States are permitted to
violate the requirements of the Constitution in the
appointmentof theirelectors, the resulting vote of the
electoral college not only lacks constitutional
legitimacy, but the Constitution itself will be forever
sullied.
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Though the Court claims “discretion when

accepting original cases, even as to actions between
States where [its] jurisdiction is exclusive,” Wyoming
©. Olahoma, 502 US. 437, 450 (1992) (internal
quotations omitted), this is notacase where the Court
should apply that discretion “sparingly.” Id. While
Plaintiff State disputes that exercising this Court's
original jurisdiction is discretionary, see Section 111,
infra, the clear unlawful abrogation of Defendant
States’ election laws designed to ensure election
integrity by afew officials, and examples of material
irregularities in the 2020 election cumulatively
warrant this Court's exercising jurisdiction as this
Court's “unsought responsibility to resolve the federal
and constitutional issues the judicial system has been
forced to confront.” Bush IT, 531 U.S. at 111; see also
Marbury v. Madison, 5 U.S. (1 Cranch) 137, 177 (1803)
CIt is emphatically the province and duty of the
Judicial department to say what the law is."). While
isolated irregularities could be “garden-varicty”
election irregularities that do not raise a federal
question,’ the closeness of the presidential election
results, combined with the unconstitutional setting:
aside of state election laws by non-legislative actors
call both the result and the process into question.

© “Tobe sure, garden variety election irregularities’ may not
present facts sufficient to offend the Constitution's guarantee of
due process” Hunter v. Hamilton Cty. Bd.of Elections, 635 F.3d
219,232 6th Cir. 2011) (quoting Griffin, 570 F.2d at 1077-79).
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A. The 2020 election suffered from serious

irregularities that constitutionally
prohibit using the reported results.

Defendant States administration of the 2020
election violated several constitutional requirements
and, thus, violated the rights that Plaintiff State
secks to protect. “When the state legislature vests the
right to vote for President in its people, the right to
vole as the legislature has prescribed is fundamental;
and one source of its fundamental nature lies in. the
equal weight accorded to cach vote and the equal
dignity owed to each voter.” Bush 1, 531 U.S. at 104.5
Even a State legislature vested with authority to
regulate election procedures lacks authority to
“abridgle ...] fundamental rights, such as the right to
vote.” Tashjian v. Republican Party, 479 U.S. 208, 217
(1986). As demonstrated in this section, Defendant
States’ administration of the 2020 election violated
the Electors Clause, which renders invalid any
appointment of electors based upon those election
results, unless the relevant State legislatures review
and modify or expressly ratify those results as
sufficient to determine the appointment. of electors.
For example, even without fraud or nefarious intent,
a mail-in vote not subjected to the State legislature's
ballot-integrity measures cannot be counted.

It does not matter that a judicial or exceutive
officer sought to bypass that screening in response to
the COVID pandemic: the choice was not theirs to

+ The right to vote is "a fundamental politica right, because.
preservative ofall rights.”Reynolds, 377 U.S. at 561-62 internal
quotations omitted).
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‘make. “Government is not free to disregard the [the
Constitution] in times of crisis.” Roman Catholic
Dioceseof Brooklyn, New York v. Cuomo, 592 US. __
(Nov. 25, 2020) (Gorsuch, J.. concurring). With all
unlawful votes discounted, the election result is an
open question that this Court must address. Under 3
US.C. § 2, the State legislatures may answer the
question, but the question must be asked here.

1. Defendant States violated the
Electors Clause by modifying their
legislatures’ election laws through

The Electors Clause grants authority to state
legislatures under both horizontal and vertical
separation of powers. It provides authority to cach
State—not to federal actors—the authority to dictate
the manner of selecting presidential electors. And
within each State, it explicitly allocates that authority
to a single branch of State government: to the
“Legislature thereof.” U.S. CONST. art. II, § 1, cl. 2.
State legislatures’ primacy vis-d-tis non-legislative
actors—whether State or federal—is even more
significant than congressional primacy vis-d-vis State
legislatures.

The State legislatures’ authority is plenary. Bush
11,531 US. at 104. It “cannot be taken from them or
modified” even through “their state constitutions.”
McPherson, 146 U.S. at 35; Bush I, 531 U.S at 76-77;
Bush II, 531 US at 104. The Framers allocated
election authority to State legislatures as the branch
closest—and most accountable—to the People. See,
eg. Robert G. Natelson, The Original Scope of the
Congressional Power to Regulate Elections, 13 U. Pa.
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J. CoNsT. L. 1, 31 (2010) (collecting Founding-cra
documents); cf. THE FEDERALIST No. 57, at 350 (C.
Rossiter, ed. 2003) (J. Madison) (‘House of
Representatives is so constituted as to support in its
members a habitual recollection of their dependence
on the people’). Thus, only the State legislatures are
permitted to create or modify the respective State's
rules for the appointment of presidential electors. U.S.
CONST. art. TL, § 1, cl. 2.

“(There must be a substantial regulation of
elections if they are to be fair and honest and if some
sort of order, rather than chaos, is to accompany the
democratic processes.” Burdick v. Takushi, 504 U.S.
428, 433 (1992) (interior quotations omitted). Thus,
for example, deadlines are necessary, even if some
votes sent via absentee ballot do not arrive timely.
Rosario v. Rockefeller, 410 U.S. 752, 758 (1973). Even
more importantly in this pandemic year with
expanded mail-in voting, ballot-integrity measures—
e.g, witness requirements, signature verification, and
the like—are an essential component of any
legislative expansion of mail-in voting. See CARTER-
BAKER, at 46 (absentee ballots are “the largest source
of potential voter fraud’). Though it may be tempting
to permit a breakdown of the constitutional order in
the face ofa global pandemic, the rule of law demands
otherwise.

Specifically, because the Electors Clause makes
clear that state legislative authority is exclusive, non-
legislative actors lack authority to amend statutes.
Republican PartyofPa. v. Boockuar, No. 20-542, 2020
U.S. LEXIS 5188, at *4 (Oct. 28, 2020) (‘there is a
strong likelihood that the State Supreme Court
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decision violates the Federal Constitution”) (Alito, J.,
concurring); Wisconsin State Legis., No. 20466, 2020
US. LEXIS 5187, at *11-14 (Oct. 26, 2020)
(Kavanaugh, J., concurring in denial of application to
vacate stay); cf. Grayned v. City of Rockford, 408 U.S.
104, 110 (1972) Cit is not within our power to construe
and narrow state laws"); Free Enter. Fund v. Pub. Co.
Accounting Oversight Bd., 561 U.S. 477, 509-10 (2010)
(editorial freedom... [to *blue-pencil’ statutes]
belongs to the Legislature, not the Judiciary”). That
said, courts can enjoin elections or even enforcement
of unconstitutional election laws, but they cannot
rewrite the law in federal presidential elections.

For example, if a state court enjoins or modifies
ballot-integrity measures adopted to allow absentee
or mail-in voting, that invalidates ballots cast under
the relaxed standard unless the legislature has—prior
to the election—ratified the new procedure. Without
pre-election legislative ratification, results based on
the treatment and tabulation of votes done in
violation of state law cannot be used to appoint
presidential electors.

Elections must be lawfulcontests, but they should
not be mere litigation contests where the side with the
most lawyers wins. As with the explosion of nation.
wide injunctions, the explosion of challenges to State
election law for partisan advantage in the lead-up to
the 2020 election “is not normal.” Dep't of Homeland.
Sec. v. New York, 140'S. Ct. 599, 600 (2020) (Gorsuch,
J., concurring in the grant of stay). Nor is it healthy.
Under the “Purcell principle,” federal courts generally
avoid enjoining state election laws in the period close
to an election. Purcell, 549 U.S. at 4-5 (citing “voter
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confusion and consequent incentive to remain away
from the polls”). Purcell raises valid concerns about
confusion in the run-up to elections, but judicial
clection-related injunctions also raise post-election
concerns. For example, if a state court enjoins ballot-
integrity measures adopted to secure absentee or
mail-in voting, that invalidates ballots cast under the
relaxed standard unless the State legislature has had
time to ratify the new procedure. Without either pre-
election legislative ratification or a severability clause
in the legislation that created the rules for absentee
voting by mail, the state court's actions operate to
violate the Electors Clause.

2. State and local administrator's
systemic failure to follow State
election qualifies as an unlawfu
amendmentofState law.

When non-legislative state and local exceutive
actors engage in systemic or intentional failure to
comply with their State's duly enacted election laws,
they adopt by exceutive fiat a de facto equivalent of an
impermissible amendment of State election law by an
executive or judicial officer. See Section ILA.1, supra.
This Court recognizes an executive's “consciously and
expressly adoptling] a general policy that is so
extreme as to amount to an abdication of its statutory
responsibilities” as another form of reviewable final
action, even if the policy is not a written policy.
Heckler v. Chaney, 470 US. 821, 833 n.d (1985)
(interior quotations omitted); accord id. at 839
(Brennan, J., concurring). Without a bona fide
amendment to State election law by the legislature,
executive officers must follow state law. Cf. Morton v.
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Ruiz, 415 U.S. 199, 235 (1974); Service v. Dulles, 354
U.S. 363, 388-89 (1957). The wrinkle here is that the
non-legislative actors lack the authority under the
federal Constitution to enact a bona fide amendment,
regardless of whatever COVID-related emergency
power they may have.

This form of executive nullification of state law by
statewide, county, or city officers is a variant of
impermissible amendment by a non-legislative actor.
See Section ILA.1, supra. Such nullification is always
unconstitutional, but it is especially egregious when it
eliminates legislative safeguards for election integrity
(e.g. signature and witness requirementsfor absentee
ballots, poll watchers?) Systemic failure by statewide,
county,orcity election officials to followState election
law is no more permissible than formal amendments
by an executive or judicial actor.

3. Defendant States’ administration of
the 2020 election violated the
Fourteenth Amendment.

In cach of Defendant States, important rules
governing the sending, receipt, validity, and counting
of ballots were modified in a manner that varied from
county to county. These variations from county to
county violated the Equal Protection Clause, as this

© Poll watchers are “prophylactic measures designed to pre-
vent election fraud,” Harrisv. Conrad, 675 F.24 1212, 1216 1.10
(11th Cir. 1952), and “to insure against tampering with the
voting process.” Baer v. Meyer, 728 F.2d A71, 476 (10th Cir.
1981). For example. poll monitors reported that 199 Chicago
voters cast 300 party-ine Democratic votes, as well as three.
party-linc Republican votes in one election. Barr v. Chatman,
397 F.20515, 515-16& n.3 (7th Cir. 1968).
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Court explained at length in Bush I1. Each vote must
be treated equally. “When the state legislature vests
the right to vote for President in its people, the right
© vote as the legislature has prescribed is
fundamental; and one source of its fundamental
nature lies in the equal weight accorded to each vote.
and the equal dignity owed to each voter.” Bush IT, 531
US. at 104. The Equal Protection Clause demands
uniform “statewide standards for determining what is
a legal vote.” Id. at 110.

Differential intrastate voting standards are
“hostile to the one man, one vote basis of our
representative government.” Bush I1, 531 U.S. at 107
(internal quotations omitted). These variations from
county to county also appear to have operated to affect
the election result. For example, the obstruction of
poll-watcher requirements that occurred in
Michigan's Wayne County may have contributed to
the unusually high number of more than 173,000
votes which are not tiedto a registered voter and that
TL percent of the precincts are out of balance with no
explanation. Compl. § 97.

Regardless of whether the modification of legal
standards in some counties in Defendant States tilted
the election outcome in those States, it is clear that
the standards for determining what is a legal vote
varied greatly from county to county. That constitutes
a clear violation of the Equal Protection Clause; and
it calls into question the constitutionality of any
Electors appointed by Defendant States based on such
an unconstitutional election.

The Fourteenth Amendment's due process clause
protects the fundamental right to vote against “[t]he
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disenfranchisement of a state electorate.” Duncan v.
Poythress, 657 F.2d 691, 702 (th Cir. 1981).
Weakening or eliminating  signature-validating
requirements, then restricting poll watchers also
undermines the 2020 election's integrity—especially
as practiced in urban centers with histories of
electoral fraud—also violates substantive due process.
Griffin v. Burns, 570 F.2d 1065, 1077 (st Cir. 1978)
(violation of the due process clause may be indicated”
if “election process itself reaches the point of patent
and fundamental unfairness"); see also Florida State
Conference of N.A.A.C.P. v. Browning, 522 F.3d 1153,
1183-84 (11th Cir. 2008); Roc v. State of Ala. By &
Through Evans, 43 F.3d 574, 580-82 (11th Cir. 1995);
Roe uv. Stateof Ala., 68 F.3d 404, 407 (11th Cir. 1995);
Marks v. Stinson, 19 F. 3d 873, 878 (3rd Cir. 1994).
Defendant States madeconcerted efforts to weaken or.
nullify their legislatures’ ballot-integrity measures for
the unprecedented delugeofmail-in ballots, citing the
COVID-19 pandemic as a rationale. But “Government.
is not free to disregard the [the Constitution] in times
of crisis.” Roman Catholic Diocese of Brooklyn, 592
USS. at __ (Gorsuch, J., concurring).

Similarly, failing to follow procedural require-
ments for amending election standards violates
procedural due process. Brown v. O'Brien, 469 F.2d
563, 567 (D.C. Cir.), vacated as moot, 409 U.S. 816
(1972). Under this Court's precedents on procedural
due process, not only intentional failure to follow.
election law as enacted by a State's legislature but
also random and unauthorized acts by state election
officials and their designees in local government can
violate the Due Process Clause. Parratt v. Taylor, 451
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USS. 527, 537-41 (1981), overruled in part on other
grounds by Daniels v. Williams, 474 U.S. 327, 330-31
(1986); Hudson v. Palmer, 468 U.S. 517, 532 (1984).
Here, the violations all were intentional, even if done
for the reason of addressing the COVID-19 pandemic.

While Plaintiff State disputes that exercising this
Courts original jurisdiction is discretionary, see
Section II, infra, the clear unlawful abrogation of
Defendant States’ clection laws designed to ensure
election integrity by a few officials, and examples of
material irregularities in the 2020 election
cumulatively warrant exercising jurisdiction.
Although isolated irregularities could be “garden-
variety” election disputes that do not raise a federal
question,” the closeness of election results in swing
states combines with unprecedented expansion in the
use of fraud-prone mail-in ballots—millions of which
were also mailed out—and received and counted—
without verification—often in violation of express
state laws by non-legislative actors, see Sections
ILALILA.2, supra, call both the result and the
process into question. Foranoffice as important as the
presidency, these clear violationsofthe Constitution,
coupled with a reasonable inference of unconstit-
utional ballots being cast in numbers that far exceed
the margin of former Vice President Biden's vote tally
over President Trump demands the attention of this
Court.

“To be sure, ‘zarden variety election irregularities’ may not
present facts sufficient to offend the Constitution's guarantee of
due processI Hunter, 635 F.3d at 232 (quotingGriffin, 570 F.2d
at 1077.79).
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While investigations into allegations of unlawful

votes being counted and fraud continue, even the
appearance of fraud in a close election would justify
exercising the Court's discretion to grant the motion
for leave to file. Regardless, Defendant States’
violations of the Constitution would warrant this
Court's review, even if no election fraud had resulted.

B. A ruling on the 2020 lection would
preserve the Constitution and help
prevent irregularities in future
elections.

In addition to ensuring that the 2020 presidential
election is resolved in a manner consistent with the
Constitution, this Court must review the violations
that occurred in Defendant States to enable Congress
and State legislatures to avoid future chaos and
constitutional violations. Unless this Court acts to
review this presidential lection, these
unconstitutional and unilateral violations of state
election laws will continue in the future.

Regardless of how the 2020 election resolves and
whatever this Court does with respect to the 2020
election, it is imperative for our system of government
that elections follow the clear constitutional mandates
for all future elections. Just as this Court in Bush II
provided constitutional guidance to all states
regarding the equal treatment of ballots from county
to county in 2000, this Court should now provide a
clear statement that non-legislative modification of
rules governing presidential elections violate the
Electors Clause. Such a ruling will discourage in the
future the kind of non-legislative election
‘modifications that proliferated in 2020.

FL-AG-21-0220-A-000967



34
IIL REVIEW IS NOT DISCRETIONARY.

Although this Court's original jurisdiction prece-
dents would justify the Court's hearing this matter
under the Cow's discretion, see Section II, supra,
Plaintiff State respectfully submits that the Court's
review is not discretionary. To the contrary, the plain
text of§ 1251() provides exclusive jurisdiction, not
discretionary jurisdiction. See 28 U.S.C. § 1251(x). In
addition, no other remedy exists for these interstate
challenges, sce Section LG, supra, and some court
must have jurisdiction for these weighty issues. Sec
Mostyn v. Fabrigas, 98 Eng. Rep. 1021, 1028 (K.B.
1774) (“if there is no other mode of trial, that alone
will give the King's courts a jurisdiction’). As
individual Justices have concluded, the issue “bears
reconsideration.” Nebraska v. Colorado, 136 S.Ct.
1034, 1035 (2016) (Thomas, J., dissenting, joined by
Alito, J.); accord New Mexico v. Colorado, 137 S.Ct.
2319 (2017) (Thomas, J., dissenting) (same). Plaintiff
State respectfully submits that that reconsideration
would be warranted to the extent that the Court does
not elect to hear this matter in its discretion.
IV. THIS CASE WARRANTS SUMMARY

DISPOSITION OR EXPEDITED BRIEFING.
The issues presented here are neither fact-bound

nov complex, and their vital importance urgently
needs a resolution. PlaintiffState willmove this Court
for expedited consideration but also suggest that this
case is a prime candidate for summary disposition
because the material facts—namely, that the COVID-
19 pandemic prompted non-legislative actors to
unlawfully modify Defendant States’ election laws,
and carry out an election in violation of basic voter
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integrity statutes—are not in serious dispute.
California v. United States, 457 U.S. 273, 278 (1982);
South Carolina v. Katzenbach, 383 U.S. 301, 307
(1966). This case presents a pure and straightforward
question of law that requires neither finding
additional facts nor briefing beyond the threshold
issues presented here.

CONCLUSION
Leave to file the Bill of Complaint should be

granted.
December 7, 2020 Respectfully submitted,

Ken Paxton”
Attorney GeneralofTexas

Brent Webster
First Assistant Attorney
General of Texas

Lawrence Joseph
Special Counsel to the
Attorney GeneralofTesas

Office of the Attorney General
P.0. Box 12548 (MC 059)
Austin, TX 78711-2548
kennethpaston@oag.texas. gov
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No. 20A . Original

In the Supreme Court of the United States

STATE OF TEXAS,

Plaintiff,

v.
‘COMMONWEALTH OF PENNSYLVANIA, STATE OF GEORGIA,

STATE OF MICHIGAN, AND STATE OF WISCONSIN,

Defendants.

MOTION FOR EXPEDITED CONSIDERATION OF THE

MOTION FOR LEAVE TO FILE A BILL OF COMPLAINT AND

FOR EXPEDITION OF ANY PLENARY CONSIDERATION OF

‘THE MATTER ON THE PLEADINGS IF PLAINTIFFS"
FORTHCOMING MOTION FOR INTERIM RELIEF IS NOT

GRANTED

The State of Texas (‘Plaintiff State”) hereby moves, pursuant to Supreme

Court Rule 21, for expedited consideration of the motion for leave to file a bill of

complaint, filed today, in an original action on the administration of the 2020

presidential election by defendants Commonwealth of Pennsylvania, et al.

(collectively, “Defendant States’). The relevant statutory deadlines for the

defendants’ action based on unconstitutional election results are imminent:

(a) December 8 is the safe harbor for certifying presidential electors, 3 U.S.C. § 5;

(b) the electoral college votes on December 14, 3 U.S.C. § 7; and (c) the House of

Representatives counts votes on January 6, 3 U.S.C.§ 15. Absent some form of relief,

the defendants will appoint electors based on unconstitutional and deeply uncertain

election results, and the House will count those votes on January 6, tainting the

election and the future of free elections.

1
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Expedited consideration of the motion for leave to file the bill of complaint is

needed to enable the Court to resolve this original action before the applicable

statutory deadlines, as well as the constitutional deadline of January 20, 2021, for

the next presidential term to commence. U.S. CONST. amend. XX, § 1, cl. 1. Texas

respectfully requests that the Court order Defendant States to respond to the motion

for leave to file by December 9. Texas waives the waiting period for reply briefs under

this Court's Rule 17.5, so that the Court could consider the case on an expedited basis

at its December 11 conference.

Working in tandem with the merits briefing schedule proposed here, Texas also

will move for interim relief in the form ofa temporary restraining order, preliminary

injunction, stay, and administrative stay to enjoin Defendant States from certifying

their presidential electors or having them vote in the electoral college. See S.Ct. Rule

17.2 (“The form of pleadings and motions prescribed by the Federal Rules of Civil

Procedure is followed."); of. S.Ct. Rule 23 (stays in this Court). Texas also asked in

their motion for leave to file that the Court summarily resolve this matter at that

threshold stage. Any relief that the Court grants under those two alternate motions

would inform the expedited briefing needed on the merits.

Enjoining or staying Defendant States’ appointment of electors would be an

especially appropriate and efficient way to ensure that the eventual appointment and

vote of such electors reflects a constitutional and accurate tally of lawful votes and

otherwise complies with the applicable constitutional and statutory requirements in

time for the House to act on January 6. Accordingly, Texas respectfully requests

2
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expedition of this original action on one or more of these related motions. The degree

ofexpedition required depends, in part, on whether Congress reschedules the day set

for presidential electors to vote and the day set for the House to count the votes. See

3US.C.4§ 7, 15; US. Const. art. IL, §Im cl. 4.

STATEMENT

Like much else in 2020, the 2020 election was compromised by the COVID-19

pandemic. Even without Defendant States’ challenged actions here, the election

nationwide saw a massive increase in fraud-prone voting by mail. See BUILDING

CONFIDENCE IN U.S. ELECTIONS: REPORT OF THE COMMISSION ON FEDERAL ELECTION

REFORM, at 46 (Sept. 2005) (absentee ballots are “the largest sourceof potential voter

fraud). Combined with that increase, the election in Defendant States was also

compromised by numerous changes to the State legislatures’ duly enacted election

statutes by non-legislative actors—including both “friendly” suits settled in courts

and executive fiats via guidance to election officials—in ways that undermined state

statutory ballot-integrity protections such as signature and witness requirements for

casting ballots and poll-watcher requirements for counting them. State legislatures

have plenary authority to set the method for selecting presidential electors, Bush uv.

Gore, 531 U.S. 98, 104 (2000) (‘Bush I), and “significant departure from the

legislative scheme for appointing Presidential electors presents a federal

constitutional question.” Id. at 113 (Rehnquist, C.J., concurring); accord Bush v. Palm

Beach Cty. Canvassing Bd., 531 U.S. 70, 76 (2000) (‘Bush I).

PlaintiffState has not had the benefit of formal discovery prior to submitting

this original action. Nonetheless, Plaintiff State has uncovered substantial evidence

3
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discussed below that raises serious doubts as to the integrityof the election processes

in Defendant States. Although new information continues to come to light on a daily

basis, as documented in the accompanying Appendix (‘App’). the voting

irregularities that resulted from Defendant States’ unconstitutional actions include

the following:

+ Jesse Jacob, a decades-long City of Detroit employee assigned to work in the

Elections Department for the 2020 election testified (App. 34a-36a) that she

was “instructed not to look at any of the signatures on the absentee ballots,

and I was instructed not to compare the signature on the absentee ballot with

the signature on file” in direct contravention of MCL § 168.765a(6), which

requires all signatures on ballots be verified.

+ Ethan J. Pease, a box truck delivery driver subcontracted to the U.S. Postal

Service (“USPS”) to deliver truckloads of mail-in ballots to the sorting center

in Madison, WI, testified that USPS employees were backdating ballots

received after November 3, 2020. Decl. of Ethan J. Pease at 14 3-13. (App.

149a-51a). Further, Pease testified how a senior USPA employee told him on

November 4, 2020 that “An order came down from the Wisconsin/Illinois

Chapter of the Postal Service that 100,000 ballots” and how the USPSA

dispatched employees to “find[] ... the ballots” 44 8-10. One hundred

thousand ballots “found” after election day far exceeds former Vice President

Biden margin of 20,565 votes overPresident Trump.

1
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+ On August 7, 2020, the League of Women Voters of Pennsylvania and others

filed a complaint against Secretary Boockvar and other local election officials,

seeking “a declaratory judgment that Pennsylvania existing signature

verification procedures for mail-in voting” were unlawful for a number of

reasons, League of Women Voters of Pennsylvania v. Boockvar, No. 2:20-cv-

03850-PBT, (B.D. Pa. Aug. 7, 2020), which the Pennsylvania defendants

quickly settled resulting in guidance (App. 109a-114a)! issued on September

11, 2020, stating in relevant part: “The Pennsylvania Election Code does not

authorize the county boardofelections to set aside returned absentee or mail-

in ballots based solely on signature analysis by the county board of elections.”

App. 113a.

© Acting under a generally worded clause that “Elections shall be free and

equal,” PA. CONST. art. I, §5, cl. 1, a 4-3 majority of Pennsylvania's Supreme

Court in Pa. Democratic Party v. Boockvar, 238 A.3d 345 (Pa. 2020), extended

the statutory deadline for mail-in ballots from Election Day to three days after

Election Day and adopted a presumption that even non-postmarked ballots

were presumptively timely. In addition, a great number of ballots were

received after the statutory deadline. Because Pennsylvania misled this Court

! Although the materials cited here are a complaint, that complaint is verified
(i.c., declared under penalty of perjury), App. 75a, which is evidence for purposes ofa
motion for summary judgment. Neal v. Kelly, 963 F.2d 453, 457 (D.C. Cir. 1992)
(allegations in [the] verified complaint should have been considered on the motion
for summary judgment as if in a now affidavit’).

5
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about segregating the late-avriving ballots and instead commingled those

ballots, it is now impossible to verify Pennsylvania's claim about the number

of ballots affected.

+ Contrary to Pennsylvania election law on providing poll-watchers access to the

opening, counting, and recording of absentee ballots, local election officials in

Philadelphia and Allegheny Counties decided not to follow 25 PA. STAT. §

3146.80). App. 127a-28a.

Prior to the election, Secretary Boockvarsentan email to local election officials

urging them to provide opportunities for various persons—including political

parties—to contact voters to “cure” defective mail-in ballots. This process

clearly violated several provisionsof the state election code. App. 122a-24a. By

removing the ballotsforexamination prior to seven o'clock a.m. on election day,

Secretary Boockvar created a system whereby local officials could review

ballots without the proper announcements, observation, and security. This

entire scheme, which was only followed in Democrat majority counties, was

blatantly illegal in that it permitted the illegal removal of ballots from their

locked containers prematurely. App. 122a-24a.

+ On December 4, 2020, fifteen members of the Pennsylvania House of

Representatives issued a report (App. 139a-45a) to Congressman Scott Perry

stating that “[t]he general election of 2020 in Pennsylvania was fraught with

«.. documented irregularities and improprieties associated with mail-in

balloting ... [and] that the reliabilityof the mail-in votes in the Commonwealth

6
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of Pennsylvania is impossible to rely upon.” The report detailed, inter alia,

that more than 118,426 mail-in votes either had no mail date, were returned

before they were mailed, or returned one day after the mail date. The Report

also stated that, based on government reported data, the number of mail-in

ballots sent by November 2, 2020 (2.7 million) somehow ballooned by 400,000,

t03.1 million on November 4, 2020, without explanation.

+ On March 6, 2020, in Democratic Party of Georgia v. Raffensperger, No. 1:19-

ov-5028-WMR (N.D. Ga.); Georgia's Secretary of State entered a Compromise

Settlement Agreement and Release (App. 19a-24a) with the Democratic Party

of Georgia (the “Settlement”) to materially change the statutory requirements

for reviewing signatures on absentee ballot envelopes to confirm the voter's

identity by making it far more difficult to challenge defective signatures

beyond the express mandatory procedures set forth at Ga. CODE § 21-2-

386()(1)(B), which is particularly disturbing because the legislature allowed

persons other than the voter to apply for an absentee ballot, GA. CODE § 21-2-

381(1)(1)(C), which means that the legislature likely was relying heavily on the

signature-verification on ballots under GA. CODE § 21-2-386.

+ Numerous poll challengers and an Election Department employee

whistleblower have testified that the signature verification requirement was

ignored in Wayne County ina case currently pending in the Michigan Supreme

Court. App. 25a-51a.

7
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© The probabilityof former Vice President Biden winning the popular vote in the

four Defendant States—Georgia, Michigan, Pennsylvania, and Wisconsin—

independently given President Trump's carly lead in those States as of 3 a.m.

on November 4, 2020, is less than one in a quadrillion, or 1 in

1,000,000,000,000,000. For former Vice President Biden to win these four

States collectively, the odds of that event happening decrease to less than one

ina quadrillion to the fourth power (ic.,1 in 1,000,000,000,000,000). See Decl.

of Charles J. Cicchetti, Ph.D. (“Cicchetti Decl.) at 49 14-21, 30-31 (App. 4a-Ta,

9a).

© The sameless than one in a quadrillion statistical improbability of Mr. Biden

winning the popular vote in the four Defendant States—Georgia, Michigan,

Pennsylvania, and Wisconsin—independently exists when Mr. Biden's

performance in each of those Defendant States is compared to former Secretary

of State Hilary Clinton's performance in the 2016 general election and

President Trump's performance in the 2016 and 2020 general elections. Again,

the statistical improbability of Mr. Biden winning the popular vote in these

four States collectively is 1 in 1,000,000,000,000,000%, Id. 10-13, 17-21, 30-31

(App. 3a-Ta, 9).

+ Georgia's unconstitutional abrogation of the express mandatory procedures for

challenging defective signatures on ballots set forth at Ga. CODE§ 21-2-

386(a)(1)(B) resulted in far more ballots with unmatching signatures being

counted in the 2020election thanif the statute had been properly applied. The

8
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2016 rejection rate was more than seventeen times greater than in 2020. See

Cicchetti Decl. at 4 24 (App. 7a). Asa consequence, applying the rejection rate

in 2016, which applied the mandatory procedures, to the ballots received in

2020 would result ina net gain for President Trumpof 25,587 votes.This would

be more than needed to overcome the Biden advantage of 12,670 votes, and

Trump would win by 12917 votes. See App. 8a.

«The two Republican members of the Board rescinded their voles to cextify the

vote in Wayne County, and signed affidavits alleging they were bullied and

misled into approving election results and do not believe the votes should be

certified until serious irregularities in Detroit votes are resolved. See Cicchetti

Decl. at 4 29 (App. 8a).

+ The Wayne County Statementof Votes Report lists 174,384 absentee ballots

out of 566,694 absentee ballots tabulated (about 30.8%) as counted without a

registration number for precincts in the City of Detroit. See Cicchetti Decl. at

927 (App. 8a). The number of votes not tied to a registered voter by itself

exceeds Vice President Biden's marginof margin of 146,007 votes by more than

28,377 votes. The extra ballots cast most likely resulted from the phenomenon

of Wayne County election workers running the same ballots through a

tabulator multiple times, with Republican poll watchers obstructed or denied

access, and election officials ignoring poll watchers’ challenges, as documented

by numerous declarations. App. 25a-51a.

As a net result of these challenges, the close election result in Defendant States—on

9
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which the presidential election turns—is indeterminate. Put anotherway, Defendant

States’ unconstitutional actions affect outcome-determinative numbers of popular

votes, that in turn affect outcome-determinative numbersofelectoral votes.

To remedy Texas's claims and remove the cloud over the results of the 2020

election, expedited review and interim relief are required. December 8, 2020 is a

statutory safe harbor for States to appoint presidential electors, and by statute the

electoral college votes on December 14. See 3 U.S.C. §§ 7, 15. In a contemporaneous

filing, Texas asks this Court to vacate or enjoin—either permanently, preliminarily,

or administratively—Defendant States from certifying their electors and

participating in the electoral college vote. As permanent relief, Texas asks this Court

to remand the allocation of electors to the legislaturesofDefendant States pursuant

to the statutory and constitutional backstop for this scenario: “Whenever any State

has held an election for the purpose of choosing electors, and has failed to make a

choice on the day prescribed by law, the electors may be appointed on a subsequent

day in such a manner as the legislature of such State may direct.” 3 US.C. § 2

(emphasis added); U.S. CONST. art. IL, § 1, cl. 2.

Significantly, State legislatures retain the authority to appoint electors under

the federal Electors Clause, even if state laws or constitutions provide otherwise.

McPherson v. Blacker, 146 U.S. 1, 35 (1892); accord Bush I, 531 U.S. at 76-77; Bush

11,531 U.S at 104. For its part, Congress could move the December 14 date set for the

electoral college's vote, as it has done before when faced with contested elections. Ch.

37, 19 Stat. 227 (1877). Alternatively, the electoral college could vote on December 14

10
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without Defendant States’ electors, with the presidential election going to the House

of Representatives under the Twelfth Amendmentif no candidate wins the required

270-vote majority.

What cannot happen, constitutionally, is what Defendant States appear to

want (namely, the electoral college to proceed based on the unconstitutional election

in Defendant States):

When the state legislature vests the right to vote for
President in its people, the right to vote as the legislature
has prescribed is fundamental; and one source ofits funda-
mental nature lies in the equal weight accorded to each
vote and the equal dignity owed to each voter.

Bush II, 531 U.S. at 104. Proceeding under the unconstitutional election is not an

option.

Pursuant to 28 U.S.C. 1251(a), Plaintiff State has filed a motion for leave to

file a bill of complaint today. As set forth in the complaint and outlined above, all

Defendant States ran their 2020 election process in noncompliance with the ballot-

integrity requirements of their State legislature's election statutes, generally using

the COVID-19 pandemic as a pretext or rationale for doing so. In so doing, Defendant

States disenfranchised not only their own voters, but also the voters of all other

States: “the impact of the votes cast in each State is affected by the votes cast for the

various candidates in other States.” Anderson v. Celebrezze, 460 U.S. 780, 795 (1983).

ARGUMENT

The Constitution vests plenary authority over the appointing of presidential

electors with State legislatures. McPherson, 146 U.S. at 35; Bush 1, 531 USS. at 76-

77: Bush 11, 531 U.S at 104. While State legislatures need not proceed by popular

1
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vote, the Constitution requires protecting the fundamental right to vote when State

legislatures decide to proceed via elections. Bush 1, 531 U.S. at 104. On the issue of

the constitutionalityof an election, moreover, the Judiciary has the final say: “It is

emphatically the province and duty of the judicial department to say what the law

is.” Marbury v. Madison, 5 U.S. (1 Cranch) 137, 177 (1803); Bush II, 531 U.S. at 104.

For its part, Congress has the ability to set the time for the electoral college to vote.

US. Const. art. IL § 1, cl. 3. To proceed constitutionally with the 2020 election, all

three actors potentially have a role, given the complications posed by Defendant

States’ unconstitutional actions.

With this year's election on November 3, and the electoral college's vote set by

statute for December 14, 3 US.C. § 7, Congress has not allowed much time to

investigate irregularities like those in Defendant States before the electoral college

is statutorily set to act. But the time constraints are not constitutional in nature—

the Constitution's only time-related provision is that the President's term ends on

January 20, U.S. CONST. amend. XX, § 1, cl. 1—and Congress has both the obvious

authority and even a history of moving the date of the electoral college’s vote when

election irregularities require it.

Expedited considerationof this matter is warranted by the seriousness of the

issues raised here, not only for the results of the 2020 presidential election but also

for the implications for our constitutional democracy going forward. Ifthis Court does

not halt the Defendant States’ participation in the clectoral college's vote on

December 14, a grave cloud will hang over not only the presidency but also the

12
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Republic

With ordinary briefing, Defendant States would not need to respond for 60

days, S.Ct. Rule 17.5, which is after the next presidential term commences on

January 20, 2021. Accordingly, this Court should adopt an expedited briefing

schedule on the motion for leave to file the bill of complaint, as well as the

contemporancously filed motion for interim relief, including an administrative stay

or temporary restraining order pending further order of the Court. If this Court

declines to resolve this original action summarily, the Court should adopt an

expedited briefing schedule for plenary consideration, allowing the Court to resolve

this matter before the relevant deadline passes. The contoursof thatschedule depend

on whether the Court grants interim relief. Texas respectfully proposes two alternate

schedules.

Ifthe Court has not yet granted administrative relief, Texas proposes that the

Court order Defendant States to respond to the motion for leave to file a bill of

complaint and motion for interim relief by December 9. See S.Ct. Rule 17.2 (adopting

Federal Rules of Civil Procedure); FED. R. CIV. P. 65; cf. S.Ct. Rule 23 (stays). Texas

waives the waiting period for reply briefs under this Court's Rule 17.5 and would

reply by December 10, which would allow the Court to consider this case on an

expedited basis at its December 11 Conference.

With respect to the merits if the Court neither grants the requested interim

relief nor summarily resolves this matter in response to the motion for leave to file

the billofcomplaint, thus requiring briefingofthe merits, Texas respectfully proposes

13
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the following schedule for bricfing and argument:

December 8, 2020 Plaintiffs’ opening brief

December 8, 2020 Amicus briefs in support of plaintiffs or of neither party

December 9, 2020 Defendants’ response brief(s)

December 9, 2020 Amicus briefs in support of defendants

December 10,2020 Plaintiffs reply bricf(s) to cach response brief

December 11,2020 Oral argument, if needed

Ifthe Court grants an administrative stay or other interim relief, but does not

summarily resolve this matter in response to the motion for leave to file the bill of

complaint, Texas respectfully proposes the following schedule for briefing and

argument on the merits:

December 11,2020 Plaintiffs opening brief

December 11,2020 Amicus briefs in support of plaintiffs or of neither party

December 17,2020 Defendants’ response briefs)

December 17,2020 Amicus briefs in support of defendants

December 22,2020 Plaintiffs’ veply brief(s) to each response brief

December 2020 Oral argument, if needed

In the event that Congress moves the date for the electoral college and the House to

vote or count votes, then the parties could propose an alternate schedule. If any

motions to intervene are granted by the applicable deadline, intervenors would file

by the applicable deadline as plaintiffs-intervenors or defendants-intervenors, with

any still-pending intervenor filings considered as amicus briefs unless such

1
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prospective intervenors file or seck leave to file an amicus brief in lieu of their still-

pending intervenor filings.

CONCLUSION

Texas respectfully requests that the Court expedite consideration of its motion

for leave to file a bill of complaint based on the proposed schedule and, if the Court

neither stays nor summarily resolves the matter and thus sets the case for plenary

consideration, that the Court expedite briefing and oral argument based on the

proposed schedule.

Dated: December 7, 2020 Respectfully submitted,

Isl Ken Paxton
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Attorney General of Texas
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First Assistant Attorney GeneralofTexas
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Special Counsel to the Attorney General of
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No.____, Original

_—
Fn the Supreme Court of the United States

STATE OF TEXAS,
Plaintiff,

‘COMMONWEALTH OF PENNSYLVANIA, STATE OF
GEORGIA, STATE OFMICHIGAN, AND STATE OF

WISCONSIN,

Defendants.

MOTION FOR PRELIMINARY
INJUNCTION AND TEMPORARY
RESTRAINING ORDER OR,

ALTERNATIVELY, FOR STAY AND
ADMINIST! VE STAY

Pursuant to S.Ct. Rules 21, 23, and 17.2 and pur-
suant to FED. R. CIv. P. 65, the State of Texas
(“Plaintiff State”) respectfully moves this Court to
enter an administrative stay and temporary
restraining order ("TRO") to enjoin the States of
Georgia, Michigan, and Wisconsin and the
Commonwealth of Pennsylvania (collectively, the
“Defendant States”) and all of their agents, officers,
presidential electors, and others acting in concert
from taking action to certify presidential electors or to
have such electors take any official action—including
without limitation participating in the electoral
college or voting for a presidential candidate—until
further orderofthis Court, and to preliminarily enjoin
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2
and to stay such actions pending the final resolution
of this action on the merits.

STATEMENTOFTHECASE
Lawful elections are the heart of our freedoms.

“No right is more precious in a frec country than that
of havinga voice in theelectionofthose who make the
laws under which, as good citizens, we must live.
Other rights, even the most basic, are illusory if the
right to vote is undermined.” Wesberry v. Sanders, 376
U.S. 1, 10 (1964). Trust in the integrityof that process
is the glue that binds our citizenry and the States in
this Union.

Elections face the competing goals of maximizing
and counting lawful votes but minimizing and
excluding unlawful ones. Reynolds v. Sims, 377 U.S.
533, 554-55 (1964); Bush v. Gore, 531 US. 98, 103
(2000) (the votes eligible for inclusion in the
certification are the votes meeting the properly
established legal requirements”) (“Bush II"); compare
52 USC. $205010)(D-2) (2018) with id.
§20501(b)(3)-(). Moreover, “the right of suffrage can
be denied by a debasement or dilution of the weight of
a citizen's vote just as effectively as by wholly
prohibiting the free exercise of the franchise.”
Reynolds, 377 U.S. at 555. Reviewing election results
requires not only counting lawful votes but also
eliminating unlawful ones.

It is an understatement to say that 2020 was not
a good year. In addition to a divided and partisan
national mood, the country faced the COVID-19
pandemic. Certain officials in the Defendant States
presented the pandemic as the justification for
ignoring state laws regarding absentee and mail-in
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3
voting. The Defendant States flooded their citizenry
with tens of millions of ballot applications and ballots
in derogation of statutory controls as to how they ave
lawfully received, evaluated, and counted. Whether
well intentioned or not, these unconstitutional acts
had the same uniform effect—they made the 2020
election less secure in the Defendant States. Those
changes are inconsistent with relevant state laws and
were made by non-legislative entities, without any
consent by the state legislatures. The acts of these
officials thus directly violated the Constitution. U.S.
CONST. art. 1, § 4; id. art. IL § 1, cl. 2.

This case presents a question of law: Did the
Defendant States violate the Electors Clause by
taking non-legislative actions to change the election
rules that would govern the appointment of
presidential clectors? These non-legislative changes
to the Defendant States’ election laws facilitated the
casting and counting of ballots in violation of state
law, which, in turn, violated the Electors Clause of
Article II, Section 1, Clause 2of the U.S. Constitution.
By these unlawful acts, the Defendant States have not.
only tainted the integrity of their own citizens’ vote,
but their actions have also debased the votes of
citizens in Plaintiff State and other States that
remained loyal to the Constitution.

Elections for federal office must comport with
federal constitutional standards, sce Bush IT, 531 U.S.
at 103-05, and executive branch government officials
cannot subvert these constitutional requirements, no
matter their stated intent. For presidential elections,
each State must appoint its Electors to the electoral
college in a manner that complies with the
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Constitution, specifically the Electors Clause
requirement that only state legislatures may set the
rules governing the appointment of electors and the
elections upon which such appointment is based.!
Constitutional Background

The Electors Clause requires that each State
“shall appoint” its Presidential Electors “in such
Manner as the Legislature thereof may direct.” U.S.
CONST. aut. IL,§ 1, cl. 2 (emphasis added); of. id. ant. I,
§ 4 (similar for time, place, and manner of federal
legislative elections). “(T]he state legislature's power
to select the manner for appointing electors is
plenary,” Bush II, 531 U.S. at 104 (emphasis added),
and sufficiently federal for this Court's review. Bush
v. Palm Beach Cty. Canvassing Bd., 531 U.S. 70, 76
(2000) (‘Bush I). This textual feature of our
Constitution was adopted to ensure the integrity of
the presidential selection process: “Nothing was more
to be desired than that every practicable obstacle
should be opposed to cabal, intrigue, and corruption.”
FEDERALIST NO. 68 (Alexander Hamilton). When a
State conducts a popular election to appoint electors,
the State must comply with all constitutional
requirements. Bush 11, 531 U.S. at 104. When a State
failstoconduct a valid clection—for any reason—"the
electors may be appointed on a subsequent day in such

! Subject tooverridebyCongress, State legislatures have the
exclusive power 10 regulate the time, place, and manner for
electing Members of Congress, see U.S. CONST. ar. 1. 4, which
is distinct from legislatures” exclusive and plenary authority onthe appointment of presidential electors. When non-legislativeactors purport to set State election la for presidentialelections,
theyviolateboth theElectionsClause and the Electors Clause
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5
a manner as the legislatureof such State may direct.”
3 U.S.C. § 2 (emphasis added).
Defendant States’ Violations of Electors Clause

As set forth in the Complaint, executive and
judicial officials made significant changes to the
legislatively defined election laws in the Defendant
States. See Compl. at YY 29-134. Taken together,
these non-legislative changes did away with statutory
ballot-security measures for absentee and mail-in
ballots such as signature verification, witness
requirements, and statutorily authorized secure
ballot drop-off locations.

Citing the COVID-19 pandemic, Defendant States
gutted the safeguards for absentee ballots through
non-legislative actions, despite knowledge that
absentee ballots are “the largest source of potential
voter fraud,’ BUILDING CONFIDENCE IN U.S.
ELECTIONS: REPORT OF THE COMMISSION ON FEDERAL
ELECTION REFORM, at 46 (Sept. 2005) (hereinafter,
“CARTER-BAKER'), which is magnified when absentee
balloting is shornofballot-integrity measures such as
signature verification, witness requirements, or
outer-envelope protections, or when absentee ballots
are processed and tabulated without bipartisan
observation by poll watchers.
Factual Background

Without Defendant States’ combined 72 electoral
votes, President Trump presumably has 232 electoral
votes, and former Vice President Biden presumably
has 234. Thus, Defendant States’ electors will
determine the outcome of the election. Alternatively,
if Defendant States are unable to certify 37 or more
electors, neither candidate will have a majority in the
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Electoral College, in which case the election would
devolve to the U.S. House of Representatives under
the Twelfth Amendment to the U.S. Constitution.

STANDARDOFREVIEW
Original actions follow the motions practice of the

Federal Rules of Civil Procedure. S.Ct. 17.2. Plaintiffs
canobtain preliminary injunctions in original actions.
See California v. Texas, 459 U.S. 1067 (1982)
(“{mlotion of plaintiff for issuance of a preliminary
injunction granted"); United States v. Louisiana, 351
U.S. 978 (1956) (enjoining named state officers “and
others acting with them... from prosecutinganyother
case or cases involving the controversy before this
Court until further order of the Court”). Similarly, a
moving party can seck a stay pending appeal under
this Court's Rule 23.2

Plaintiffs who seek interim relief under Federal
Rule 65 must establish that they likely will succeed on
the merits and likely will suffer irreparable harm
without interim relief, that the balance of equities
between their harm in the absence of interim relief
and the defendants’ harm from interim relief favors
the movants, and that the public interest favors
interim relief. Winter v. Natural Resources Def.
Council, Inc, 555 U.S. 7, 20 (2008). To obtain a stay
pending appeal under this Court's Rule 23, the
applicant must meet a similar test:

2 See, Franko. Walker, 135 5.0L. 7 2014): Hustedv.Ohio
State Conf. of the NAACP, 135 S.Ct. 12 (2014); North Carolina.League of Women Voters, 135 S.CL. 6 (200): Arizona Sects of
State's Office v. Feldman, 137 S.C. 116 (2016, North Carolina©. Covington, 138 5.Ct. 971 (2018); Republican Nat?Comm. v.
Democratic Nat Con. 110'5.C1. 1203 (2020),
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(1) a reasonable probability that four Justices
will consider the issue sufficiently meritorious
to grant certiorari; (2) a fair prospect that a
majority of the Court will vote to reverse the
judgment below; and (3) a likelihood that
irreparable harm will result from the denial of
a stay. In close cases the Circuit Justice or the
Court will balance the equities and weigh the
relative harms to the applicant and to the
respondent.

Hollingsworth v. Perry, 558 U.S. 183, 190 (2010).
ARGUMENT

1. THIS COURT IS LIKELY TO EXERCISE ITS
DISCRETION TO HEAR THIS CASE.
AlthoughPlaintiff State disputes that this Court

has discretion to decide not to hear this case instituted
by a sovereign State, see 28 U.S.C. § 1251(a) (this
Court's jurisdiction is exclusive for actions between
States): Nebraska v. Colorado, 136 S.Ct. 1084, 1035
(2016) (Thomas, J. dissenting, joined by Alito, J.);
accord New Mexico v. Colorado, 137 S.Ct. 2319 (2017)
(Thomas, J., dissenting), this Court is nonetheless
likely to exercise its discretion to hear this case for two
reasons, which is analogous to the first Hollingsworth
factor for a stay.

First, in the analogous case of Republican Party v.
Boockear, No. 20A54, 2020 U.S. LEXIS 5181 (Oct. 19,
2020), four justices voted to stay a decision by the
Pennsylvania Supreme Court that worked an example
of the type of non-legislative revision to State election
law that the Plaintiff State challenges here. In
addition, since then, a new Associate Justice joined
the Court, and the Chief Justice indicated a rationale
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for voting against a stay in Democratic Nat'l Comm.
©. Wisconsin State Legis., No. 20A66, 2020 U.S. LEXIS
5187, at *1 (Oct. 26, 2020) (Roberts, C.J., concurring
in denialof application to vacate stay) that either docs
not apply to original actions or that was wrong for the
reasons set forth in Section ILA.2, supra (non-
legislative amendmentofState election statutes poses
a question that arises under the federal Constitution,
see Bush II, 531 US. at 113 (Rehnquist, C.J.
‘coneurring).

Second, this Court has repeatedly acknowledged
the “uniquely important national interest” in elections
for president and the rules for them. Bush II, 531 U.S.
at 112 (interior quotations omitted); see also Oregon v.
Mitchell, 400 U.S. 112 (1970) (original jurisdiction in
Voting-rights cases). Few cases on this Court's docket
will be as important to our future as this case.

‘Third, no other remedy or forum exists for a State
to challenge multiple States’ maladministration of a
presidential election, see Section ILA.8, infra, and
some court must have jurisdiction for these
fundamental issues about the viability of our
democracy: “if there is no other mode of trial, that
alone will give the King's courts a jurisdiction.”
Mostyn v. Fabrigas, 98 Eng. Rep. 1021, 1028 (K.B.
1774) (Lord Mansfield).

11. THE PLAINTIFF STATE IS LIKELY TO
PREVAIL.

Under the Winter-Hollingsworth test, the
plaintiff's likelihoodofprevailing is the primary factor
to assess the needfor interim relief. Here, the Plaintiff
State will prevail because this Court has jurisdiction
and the Plaintiff State's merit case is likelyto prevail.
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A. This Court has jurisdiction over

Plaintiff State’s claims
In order to grant leave to file, this Court first must

assureitself of its jurisdiction, Steel Co. v. Citizens for
a Better Env, 523 U.S. 83, 95 (1998); cf. Foman v.
Davis, 371 USS. 178, 182 (1962) (courts deny leave to
file amended pleadings that would be futile). That
standard is met here. The Plaintiff State's
fundamental rights and interests are at stake. This
Court is the only venue that can protect the Plaintiff
State's Electoral College votes from being cancelled by
the unlawful and constitutionally tainted votes cast
by Electors appointed by the Defendant States.

1. The claims fall within this Court's
constitutional and statutory subject-
‘matter jurisdiction.

The federal judicial power extends to
“Controversies between two or more States.” U.S.
CONST. art. III, § 2, and Congress has placed the
jurisdiction for such suits exclusively with the
Supreme Court: “The Supreme Court shall have
original and exclusive jurisdiction of all controversies
between two or more States.” 28 US.C. § 1251)
(emphasis added). This Court not only is a permissible
court for hearing this action; it is the only court that
can hear this action quickly enough to render relief
sufficient to avoid constitutionally tainted votes in the
Electoral College and to place the appointment and
certification of the Defendant States’ presidential
electors before their legislatures pursuant to 3 U.S.C.
§§ 2, 5 and 7 in time for a vote in the House of
Representatives on January 6, 2021. See3US.C.§ 15.
With thatrelief in place, the House can resolve the
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10
election on January 6, 2021, in time for the President

to be selected by the constitutionally set date of
January 20. U.S. CoNsT. amend. XX, § 1

2. The claims arise under the

When States violate their own election laws, they
may argue that these violations are insufficiently
federal to allow review in this Court. Cf. Foster v.
Chatman, 136 S.Ct. 1737, 1745-46 (2016) (this Court

lacks jurisdiction to review state-court decisions that

“rest[] on an adequate and independent state law

ground”). That attempted evasion would fail for two

First, in the election context, a state-court remedy
or astate executives administrative action purporting
to alter state election statutes implicates the Electors
Clause. See Bush II, 531 U.S. at 105. Even a plausible
federal-law defense to state action arises under
federal law within the meaning of Article ITI. Mesa v.
California, 489 U.S. 121, 136 (1989) (holding that “it
is the raising of a federal question in the officer's
removal petition that constitutes the federal law
under which the action against the federal officer
arises for Art. III purposes”). Constitutional arising-
under jurisdiction exceeds statutory federal-question
jurisdiction of federal district courts,’ and—indeed—
we did not even have federal-question jurisdiction

until 1875. Merrell Dow Pharm., 478 U.S. at 807. The

"The statute for fodorabalice removal a issue in Mesaomits the well-pleaded complaint ule, id. which isa statutoryweatricton on Tederalquestion jurisdiction under 28 USC. §1531. So Merrell Doe Pharm In. o. Thompoon, 478 US. 801,$08 1956),
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Plaintiff States Electoral Clause claims arise under
the Constitution and so are federal, even if the only
claim is that the Defendant States violated their own
state election statutes. Moreover, as is explained
below, the Defendant States’ actions injure the
interests of Plaintiff State in the appointment and
certification of presidential electors to the Electoral
College.

Given this federal-law basis against these state
actions, the state actions are not “independent” of the
federal constitutional requirements that provide this
Court jurisdiction. Fox Film Corp. v. Muller, 296 U.S.
207, 210-11 (1935); of. City of Chicago v. Intl Coll. of
Surgeons, 522 U.S. 156, 164 (1997) (noting that “even
though state law creates a party's causes ofaction, its
case might still ‘arise under’ the laws of the United
States ifa well-pleaded complaint established that its
right to relief under state law requires resolution of a
substantial question of federal law” and collecting
cases) (internal quotations and alterations omitted).
Plaintiff State's claims therefore fall within this
Court's avising-under jurisdiction.

Second, state election law is not purely a matter
of state law because it applies “not only to elections to
state offices, but also to the election of Presidential
electors,” meaning that state law operates, in part, “by
virtueof a direct grant of authority made under Art.
IL § 1, cl. 2,of the United States Constitution.” Bush
1,531 US. at 76. Logically, “any state authority to
regulate election to [federal] offices could not precede
their very creation by the Constitution,” meaning that
any “such power had to be delegated to, rather than
reserved by, the States.” Cook v. Gralike, 531 U.S.
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510, 522 (2001) (internal quotations omitted). “It is no
original prerogative of State power to appoint a
representative, a senator, or President for the Union.”
J. Story, 1 COMMENTARIES ON THE CONSTITUTION OF
THE UNITED STATES § 627 (3d ed. 1858). For these
reasons, any “significant departure from the
legislative scheme for appointing Presidential electors
presents a federal constitutional question.” Bush II,
531 U.S. at 113 (Rehnquist, C.J., concurring).

Under these circumstances, this Court has the
power both to review and to remedy a violation of the
Constitution. Significantly, parties do not need
winning hands to establish jurisdiction. Instead,
jurisdiction exists when “the right of the petitioners to
recover under their complaint will be sustainedif the
Constitution and laws of the United States are given
one construction,” even if the right “will be defeated if
they are given another.” Bell v. Hood, 327 U.S. 678,
685 (1946). At least as to jurisdiction, a plaintiff need
survive only the low threshold that “the alleged claim
under the Constitution or federal statutes [not] ... be
immaterial and made solely for the purpose of
obtaining jurisdiction or ... wholly insubstantial and
frivolous.” Id. at 682. The BillofComplaint meets that
test.

3. The claims raise a “case or
controversy” between the States.

Like any other action, an original action must
meet the Article III criteria for a case or controversy:
“it must appear that the complaining State has
suffered a wrong through the actionof the other State,
furnishing ground for judicial redress, or is asserting
aright against the other State which is susceptible of
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judicial enforcement according to the accepted
principles of the common law or equity systems of
jurisprudence.” Maryland v. Louisiana, 451 U.S. 725,
735-36 (1981) (internal quotations omitted). Plaintiff
State has standing under those rules.

With voting, “the right of suffrage can be denied
by a debasement or dillution of the weight ofa citizen's
vote just as effectively as by wholly prohibiting the
free exercise of the franchise.” Bush 11, 531 U.S. at
105 (quoting Reynolds, 377 US. at 55%). In
presidential elections, “the impact of the votes cast in
cach State is affected by the votes cast for the various
candidates in other States.” Anderson v. Celebrezze,
460 U.S. 780, 795 (1983). Thus, votes in the Defendant.
States affect the votes in the Plaintiff State, as set
forth in more detail below.

a. Plaintiff State suffers an injury
in fact.

The citizens of Plaintiff State have the right to
demand that all other States abide by the
constitutionally set rules in appointing Presidential
Electors to the Electoral College. “No right is more
precious in a free country than that of having a voice
in the election of those who make the laws under
which, as good citizens, we must live. Other rights,

* Auits constitutional minimum, standing doctrine measures
the necessary effect on_ plaintiffs under a. tripartite test:
cognizable injury to the plaintifs causation by the challenged
conduct, and redressable by a court Lujan v. Defenders. of
Wildlife, 504 U.S. 555, 561-62 (1992). The rules for standing in
state-versus-state actions is the same as the rules in other
actions under Awtice IHL See Maryland . Louisiana 131 US.
725,736 (1981),
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even the most basic, are illusory if the right to vote is
undermined.” Wesberry, 376 U.S. at 10; Yick Wo c.
Hopkins, 118 USS. 356, 370 (1886) (‘the political
franchise of voting” is “a fundamental political right,
because preservative of all rights”). “Every voter in a
federal ... election, whether he votes for a candidate
with little chance of winning or for one with little
chance of losing, has a right under the Constitution to
have his vote fairly counted.” Anderson v. United
States, 417 U.S. 211, 227 (1974); Baker v. Carr, 369
USS. 186, 208 (1962). Put differently, “a citizen has a
constitutionally protected right to participate in
elections on an equal basis with other citizens in the
jurisdiction,” Dunn. v. Blumstein, 405 U.S. 330, 336
(1972), and—unlike the residency durations required
in Dunn—the “jurisdiction” here is the entire United
States. In short, the rights at issue are cognizable
under Article III.

Significantly, Plaintiff State presses its own form
of voting-rights injury as a State. As with the one-
person, one-vote principle for congressional
redistricting in Wesberry, the equality of the States
arises from the structure ofthe Constitution, not from
the Equal Protection or Due Process Clauses. See
Wesberry, 376 US. at 7-8; id. n.10 (expressly not
reaching claims under Fourteenth Amendment).
Whereas the House represents the People
proportionally, the Senate represents the States. See
U.S. CONST. ant. V, cl. 3 (no state, without its consent,
shall be deprived of its equal suffrage in the Senate”).
While Americans likely care more about who is elected
President, the States have a distinet interest in who
is elected Vice President and thus who can cast the tie-
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breaking vote in the Senate. Through that interest,
Plaintiff State suffers an Article 111 injury when
another State violates federal law to affect the
outcome of a presidential election. This injury is
particularly acute in 2020, where a Senate majority
often will hang on the Vice President's tie-breaking
vote because of the nearly equal—and, depending on
the outcome of Georgia run-off elections in January,
possibly equal—balance between political parties.
Quite simply, it is vitally important to the States who
becomes Vice President.

Because individual citizens may arguably suffer
only a generalized grievance from Electors Clause
violations, Plaintiff State has standing where its
citizen voters would not, Lance v. Coffman, 549 U.S
437, 442 (2007) distinguishing citizen plaintiffs from
citizen relators who sued in the name of a state). In
Massachusetts v. Environmental Protection. Agency,
549 US. 497 (2007), this Court held that states
sceking to protect their sovereign interests are
“entitled to special solicitude in our standing
analysis.” Id. at 520. While Massachusetts arose in a
different context—the same principles of federalism
apply equally here to require special deference to the
sovereign states on standing questions.

In addition to standing for their own injuries,
States can assert parens patriae standing for their
citizens who are Presidential Electors Like

© “The ‘parens patriae doctrine.. is a recognition of theprinciple that the sate, when a party to sui involving a mattor
of sovereign interest, ‘must be deemed to. represent. all itscitizens.” New dersey v. New York, 315 U.S. 369, 372.73 (1953)(quoting Kentucky Indiana, 281 U.S. 163, 173 (1930).
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legislators, Presidential Electors assert “legislative
injury” whenever allegedly improper actions deny
thema working majority. Coleman v. Miller, 307 U.S.
433, 435 (1939). The Electoral College is a zero-sum
game. If the Defendant States’ unconstitutionally
appointed Electors vote for a presidential candidate
opposed by the Plaintiff State's presidential electors,
that operates to defeat the Plaintiff State's interests.
Indeed, even without an electoral college majority,
presidential electors suffer the same voting-debase-
ment injury as voters generally: “It must be
remembered that ‘the right of suffrage can be denied
by a debasement or dilution of the weight ofa citizen's
vote just as effectively as by wholly prohibiting the
free exercise of the franchise.” Bush II, 531 U.S. at
105 (quoting Reynold, 377 U.S. at 555). Those injuries
to electors serve as an Article III basis for a parens
patrige action by their States.

b. The Defendant States caused the
injuries.

Non-legislative officials in the Defendant States
either directly caused the challenged violations of the
Electors Clause or, in the case of Georgia, acquiesced
to them in settling a federal lawsuit. The Defendants
thus caused the Plaintiffs injuries.

© Because PlaintiffState appointed its presidential electors
fully consistent with the Constitution, it suffers injury if its
presidential electors are defeated by the Defendant States’
unconstitutionally appointedpresidential electors. This injury is
all the more acute because Plaintilf State has taken steps to
prevent fraud. Unlike the Defendant States, the Plaintiff State
neither weakened nor allowed the weakening of its ballot.
integrity statutes by non legislative means.
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¢. Therequestedreliefwould
redresstheinjuries.

“This Court has authority to redress the Plaintiff
State's injuries, and the requestedrelief will do so.

First, while the Defendant States are responsible
for their elections, this Court has authority to enjoin
reliance on unconstitutional elections:

When the state legislature vests the right to
vote for President in its people, the right to
vote as the legislature has prescribed is
fundamental; and one source of its fanda-
mental nature lies in the equal weight
accorded to cach vote and the equal dignity
owed to each voter.

Bush 11, 531 U.S. at 104; City of Boerne v. Flores, 521
US. 507, 524 (1997) (‘power to interpret the
Constitution in a case or controversy remains in the
Judiciary”). The Plaintiff State does not ask this Court
to decide who won the election; they only ask that the
Court enjoin the clear violationsofthe Electors Clause
of the Constitution.

Second, the relief that the Plaintiff State
requests—namely, remand to the State legislatures to
allocate presidential electors in a manner consistent
with the Constitution—does not violate the Defendant
States’ rights or exceed this Court's power. The power
to selectpresidential electors is a plenary powerofthe
legislatures, and this remains so, without regard to
state law:

“This power is conferred upon the legislatures
of the States by the Constitutionof the United
States, and cannot be taken from them or
modified by their State constitutions.
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Whatever provisions may be made by statute,
or by the state constitution, to choose electors
by the people, there is no doubt of the right of
the legislature to resume the power at any
time, for it can neither be taken away nor
abdicated.

McPherson v. Blacker, 146 U.S. 1, 35 (1892) (internal
quotations omitted); accord Bush I, 531 U.S. at 76-77;
Bush II, 531 US at 104.

Third, uncertainty of how the Defendant States’
legislatures will allocate their electors is irrelevant to
the question of redressability:

If a reviewing court agrees that the agency
misinterpreted the law, it will set aside the
agency's action and remand the case —even
though the agency ... might later, in the
exercise of its lawful discretion, reach the
same result for a different reason.

FEC v. Akins, 524 US. 11, 25 (1998). The Defendant
States’ legislatures would remain free to exercise
their plenary authority under the Electors Clause in
any constitutional manner they wish. For example,
they may review the presidential election results in
their State and determine that winner would be the
same, notwithstanding the violations of state law in
the conduct of the election. Or they may appoint the
Electors themselves, either appointing all for one
presidential candidate or dividing the State's Electors
and appointing some for one candidate and some for
another candidate. Or they may take any number of
actions that would be consistent with the
Constitution. Under Akins, the simple act of
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reconsideration under lawful means is redress
enough.

Fourth, the requested relief is consistent with
federal election law: “Whenever any State has held an
election for the purpose of choosing electors, and has
failed to make a choice on the day prescribed by law,
the electors may be appointed on a subsequent day in
such a manner as the legislature of such State may.
direct.” 3 USC. § 2. Regardless of the statutory
deadlines for the Electoral College to vote, this Court
could enjoin reliance on the results from the
constitutionally tainted November 3 election, remand
the appointment of Electors to the Defendant States,
and order the Defendant States’ legislatures to certify
their Electors in a manner consistent with the
Constitution, which could be accomplished well in
advance of the statutory deadlineofJanuary 6 for the
House to count the presidential electors’ votes. 3
US.C.§15.

4. Plaintiff State has prudential
standing.

Beyond the constitutional baseline, standing
doctrine also poses prudential limits like the zone-of-
interests test, Assnof Data Processing Serv. Org., Inc.
©. Camp, 397 US. 150, 153 (1970), and the need for
those secking to assert absent third parties’ rights to
have their own Auticle III standing and a close
relationship with the absent third partics, whom a
sufficient. “hindrance” keeps from asserting their
rights. Kowalski v. Tesmer, 543 U.S. 125, 128-30
(2004). Prudential doctrines pose no barrier here.

First, the injuries asserted here are “arguably
within the zone of interests to be protected or
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regulated by the ... constitutional guarantee in
question” Camp, 397 US. at 158. The Court has
relied on the structure of the Constitution to provide
the one-person, one-vote standard, Wesberry, 376 U.S.
at 7-8 & n.10, and this case is no different. The
structure of the Electoral College provides that cach
State is allocated a certain number of presidential
electors depending upon that State's representation in
Congress and that cach State must abide by
constitutional requirements in the appointment of its
Electors. When the elections in one State violate
those requirements in a presidential election, the
interests of the citizens in other States are harmed.

Second, even if parens patriae standing were not
available, States have their own injury, a close
relationship with their citizens, and citizens may
arguable lack standing to assert injuries under the
Electors Clause. Sec, ¢.¢., Bognel v. Sec’y Pa., No. 20
3214, 2020 U.S. App. LEXIS 35639, at *18-26 (3d Cir.
Nov. 13, 2020). States, by contrast, have standing to
assert such injuries. Lance, 549 US. at 442
(distinguishing citizen plaintiffs who suffer a
generalized grievance from citizen relators who sued
in the name of a state); o. Massachusetts, 549 U.S. at
520 (federal courts owe “special solicitude in standing
analysis”). Moreover, anything beyond Article III is
merely prudential. Caplin & Drysdale v. United
States, 491 U.S. 617, 623 n.3 (1989). Thus, States also
have third-party standing to assert their citizens’
injuries.
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5. Thisactionisnotmootandwillnot
becomemoot.

None of the looming election deadlines are
constitutional, and they all are within this Court's
power to enjoin. Indeed, if this Court vacated a State's
appointment or certification of presidential electors,
those Electors could not vote on December 14, 2020; if
the Court vacated their vote after the fact, the House
of Representatives could not count those votes on
January 6, 2021. There would be ample time for the
Defendant States’ legislatures to appoint new
presidential electors in a manner consistent with the
Constitution. Any remedial action can be complete
well before January 6, 2020. Indeed, even the
swearing in ofthe next President on January 20, 2021,
will not moot this case because review could outlast
even the selection of the nest President under “the
“capable of repetition, yet evading review’ doctrine,”
which applies “in the contextofelection cases ... when
there are ‘as applied challenges as well as in the more
typical case involving only facial attacks.” FEC v.
Wisconsin Right to Life, Inc., 551 U.S. 449, 463 (2007)
(internal quotations omitted); accord Norman v. Reed,
502 US. 279, 287-88 (1992). Mootness is not, and will
not become, an issue here

6. This matter is ripe for review.
The Plaintiff State's claims are clearly ripe now,

but they were not ripe before the election: “A claim is
not ripe for adjudication if it rests upon contingent
future events that may not occur as anticipated, or
indeed may not oceur at all.” Texas v. United States,
523 US. 296, 300 (1998) (internal quotations and
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citations omitted). Prior to the election, there was no
reason to know who would win the vote in any given
State.

Ripeness also raises the question of laches, which
Justice Blackmun called “precisely the opposite argu-
ment” from ripeness. Lujan v. Natl Wildlife Fed’n,
497 US. $71, 915 n16 (1990) (Blackmun, J.,
dissenting). Laches is an equitable defense against
unreasonable delay in commencing suit. Petrella ¢
MGM, 572 US. 663, 667 (2014). This action was
neither unreasonably delayed nor is prejudicial to the
Defendant States.

Before the election, the Plaintiff State had no ripe
claim against a Defendant State:

“One cannot be guilty of laches until his right
ripens into one entitled to protection. For only
then can his torpor be deemed inexcusable.”

What-A-Burger of Va. Inc. v. Whataburger, Inc., 357
F.3d 441, 449-50 (4th Cir. 2004) (quoting 5 J. Thomas
McCarthy, MCCARTHY ON TRADEMARKS AND UNFAIR
COMPETITION§ 31: 19 (4th ed. 2003); Gasser Chair Co.
©. Infanti Chair Mfg. Corp., 60 F.34 770, 777 (Fed. Cir.
1995) (same); Profitness Physical Therapy Ctr. v. Pro-
Fit Orthopedic & Sports Physical Therapy P.C., 314
F.3 62, 70 (2d Cir. 2002) (same). The Plaintiff State
could not have brought this action before the election
results. Nor did the full extent of the county-level
deviations from election statutes in the Defendant

© lis loss clear whether this miter became ripe on or soon
afte election night when the networks “called” the clection for
Nir. Biden or significantly later when enough States cortiied
their vote totals to give him 270-plus anticipated votes in the
electoral college.
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States become evident until days after the election.
Moreover, a State may reasonably assess the status of
litigation commenced by candidates to the
presidential election prior to commencing its own
litigation. Neither ripeness nor laches presents a
timing problem here.

7. Thisactiondoesnotraiseanon-
lusticiablepoliticalquestion.

“The “political questions doctrine” does not apply
here. Under that doctrine, federal courts will decline
to review issues that the Constitution delegates to one
of the other branches—the “political branches”—of
government. While appointing presidential electors
involves political rights, this Court has ruled in a line
of cases beginning with Baker that constitutional
claims related to voting (other than claims brought
under the Guaranty Clause of Article IV, §4) are
justiciable in the federal courts. As the Court held in
Baker, litigation over political rights is not the same
as a political question:

We hold that this challenge to an
apportionment presents no nonjusticiable
“political question.” The mere fact that the
suit secks protection of a political right does
not meanit presents a political question. Such
an objection “is little more than a play upon
words.”

Baker, 369 U.S. at 209. This is no political question; it
is a constitutional one that this Court should answer.

8. No adequate alternate remedy or

In determining whether to hear a case under this
Court's original jurisdiction, the Court has considered
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whether a plaintiff State “has another adequate forum
in which to settle fits] claim.” United States v. Nevada,
412 U.S. 534, 538 (1973). This equitable limit does not
apply here because Plaintiff State cannot sue
Defendant States in any other forum.

To the extent that Defendant States wish to avail
themselves of3 U.S.C. § 5's safe harbor, Bush I, 531
US. at 77-78, this action will not meaningfully stand
in their way:

The State, of course, after granting the
franchise in the special context of Article II,
can take back the powerto appoint electors. ..
There is no doubtof the rightofthe legislature
to resume the power at any time, for it can
neither be taken away nor abdicated[.]

Bush II, 531 US. at 104 (citations and internal
quotations omitted).s The Defendant States’ legisla-
ture will remain free under the Constitution to
appoint electors or vote in any constitutional manner
they wish. The only thing that they cannot do—and
should not wish to do—is to rely on an allocation
conducted in violation of the Constitution to
determine the appointment of presidential electors.

Moreover, if this Court agrees with the Plaintiff
State that the Defendant States’ appointment. of
presidential electors under the recently conducted
elections would be unconstitutional, then the
statutorily created safe harbor cannot be used as a

Indeed, the Constitutionalsoincludes another backstop: “if
70 person have such majority [of lectoral votes), then from the
persons having the highest numbers not exceeding three on the
list of those voted for as President, the House of Representatives.
shall choose immediately, by ballot” U.S. CONST. amend. XIL
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justification for a violation of the Constitution. The
safe-harbor framework ereated by statute would have
to yield in order to ensure that the Constitution was
not violated.

Itisof no moment that Defendants’ state laws may
purport to tether state legislatures to popular votes.
Those state limits on a state legislature's exercising
federal constitutional functions cannot block action
because the U.S. Constitution “transcends any
limitations sought to be imposed by the people of a
State” under this Court's precedents. Leser v. Garnet,
258 U.S. 130, 137 (1922); sec also Bush I, 531 U.S. at
77: United States Term Limits v. Thornton, 514 U.S.
779, 805 (1995) (‘the power to regulate the incidents
of the federal system is not a reserved power of the
States, but rather is delegated by the Constitution’).
As this Court recognized in McPherson v. Blacker, the
authority to choose presidential electors:

is conferred upon the legislaturesof the states
by the Constitution of the United States, and
cannot be taken from them or modified by
their state constitutions. ... Whatever
provisions may be made by statute, or by the
state_constitulion, lo choose electors by the
people, there is no doubt of the right of the
legislature to resume thepower at any time, for
it can neither be taken away or abdicated.

146 US. 1, 35 (1892) (emphasis added) (internal
quotations omitted). The Defendant States would
suffer no cognizable injury from this Court's enjoining
their reliance on an unconstitutional vote.
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B. The Plaintiff State is likely to prevail on

the merits.
For interim relief, the most important factor is the

likelihood of movants’ prevailing. Winter, 555 U.S. at
20. The Defendant States’ administration of the 2020
election violated the Electors Clause, which renders
invalid any appointment of presidential electors based
upon those election results. For example, even
without fraud or nefarious intent, a mail-in vote not
subjected to the State legislature's ballot-integrity
‘measures cannot be counted. It does not matter that a
judicial or executive officer sought to bypass that
screening in response to the COVID pandemic: the
choice was not theirsto make. “Government is not free
to disregard the [the Constitution] in times of crisis.”
Roman Catholic Diocese of Brooklyn, New York v.
Cuomo, 592 US. __ (Nov. 25, 2020) (Gorsuch, J.,
concurring). With all unlawful votes discounted, the
election result is an open question that this Court
must address. Under 3 USC. § 2, the State
legislatures may answer the question, but the
question must be asked here.

1. Defendant States violated the
Electors Clause by modifying their
legislatures’ election laws through
non-legislative action.

The Electors Clause grants authority to State
Legislatures under both horizontal and vertical
separation of powers. It provides authority to each
State—not to federal actors—the authority to dictate
the manner of selecting presidential electors. And
within each State, it explicitly allocates that authority
to a single branch of State government: to the
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“Legislature thereof.” U.S. Const. Art. II, § 1, cl. 2.
State legislatures’ primacy vis--tis non-legislative
actors—whether State or federal—is even more
significant than congressional primacy vis-a-vis State
legislatures.

The State legislatures’ authority is plenary. Bush
11,531 US. at 104. It “cannot be taken from them or
modified” even through “their state constitutions.”
McPherson, 146 U.S. at 35; Bush I, 531 U.S at 76-77;
Bush II, 531 US at 104. The Framers allocated
election authority to State legislatures as the branch
closest—and most accountable—to the People. See,
eg. Robert G. Natelson, The Original Scope of the
Congressional Power to Regulate Elections, 13 U. Pa.
J. CONST. L. 1, 31 (2010) (collecting Founding-cra
documents); cf. THE FEDERALIST No. 57, at 350 (C.
Rossiter, ed. 2003) (Madison, J) (House of
Representatives is so constituted as to support in its
‘members an habitual recollectionof their dependence
on the people”). Thus, only the State legislatures are
permitted to create or modify the respective State's
rules for the appointment of presidential electors. U.S.
CoN. art. 11, § 1, cl. 2.

Regulating election procedures is necessary both
to avoid chaos and to ensure fairness:

Common sense, as well as constitutional law,
compels the conclusion that government must.
play an active role in structuring elections; as
a practical matter, there must be a substan-
tial regulation ofelectionsifthey are to be fair
and honest and if some sort of order, rather
than chaos, is to accompany the democratic
processes.

FL-AG21:0220-4:001022



28
Burdick v. Takushi, 504 U.S. 428, 433 (1992) (interior
quotations omitted). Thus, for example, deadlines are
necessary to avoid chaos, even if some votes sent via
absentee ballot do not. arrive timely. Rosario v.
Rockefeller, 410 US. 752, 758 (1973). Even more
importantly in this pandemic year with expanded
mailin voting, ballot-integrity _measures—e.g.,
witness requirements, signature verification, and the
like—are an essential component of any legislative
expansion of mail-in voting. See CARTER-BAKER, at 46
(absentee ballots are “the largest source of potential
voter fraud’). Though it may be tempting to permit a
breakdown of the constitutional order in the face ofa
global pandemic, the rule of law demands otherwise.

Specifically, because the Electors Clause makes
clear that state legislative authority is exclusive, non.
legislative actors lack authority to amend statutes.
Republican Partyof Pa. v. Boockvar, No. 20-512, 2020
US. LEXIS 5188, at *4 (Oct. 28, 2020) (‘there is a
strong likelihood that the State Supreme Court
decision violates the Federal Constitution’) (Alito, J.,
concurring); Wisconsin State Legis., No. 20A66, 2020
US. LEXIS 5187, at *1l-14 (Oct. 26, 2020)
(Kavanaugh, J., concurring in denial of application to
vacate stay); cf. Grayned v. City of Rockford, 408 U.S.
104, 110 (1972) (“itis not within ourpower to construe
and narrow state laws"); Free Enter. Fund v. Pub. Co.
Accounting Oversight Bd., 561 U.S. 477, 509-10 (2010)
Ceditorial freedom ... [to “blue-pencil’ statutes]
belongs to the Legislature, not the Judiciary”). That
said, courts can enjoin elections or even enforcement
of unconstitutional election laws, but they cannot
rewrite the law in federal presidential elections.

FL-AG21:0220-4:001023



29
For example, if a state court enjoins or modifies

ballot-integrity measures adopted to allow absentee
or mail-in voting, that invalidates ballots cast under
the relaxed standard unless the legislature has—prior
to the election—ratified the new procedure. Without
pre-election legislative ratification, results based on
the treatment and tabulation of votes done in
violation of state law cannot be used to appoint
presidential electors.

Elections must be lawfulcontests, but they should
not be mere litigation contests where the side with the
most lawyers wins. As with the explosion of nation.
wide injunctions, the explosion of challenges to State
election law for partisan advantage in the lead-up to
the 2020 election “is not normal.” Dep't of Homeland
Sec. v. New York, 140'S. Ct. 599, 600 (2020) (Gorsuch,
J. concurring in the grant of stay). Nor is it healthy.
Under the “Purcell principle,” federal courts generally
avoid enjoining state election laws in the period close
to an election. Purcell, 549 U.S. at 4-5 (citing “voter
confusion and consequent incentive to remain away
from the polls”). Purcell raises valid concerns about
confusion in the run-up to elections, but judicial
clection-related injunctions also raise post-election
concerns. For example, if a state court enjoins ballot-
integrity measures adopted to secure absentee or
mail-in voting, that invalidates ballots cast under the
relaxed standard unless the State legislature has had
time to ratify the new procedure. Without either pre-
election legislative ratificationora severability clause
in the legislation that created the rules for absentee
voting by mail, the state court's actions operate to
violate the Electors Clause.
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2. Stateandlocaladministrator's
systemicfailuretofollowState

electionlawqualifiesasanunlawful
amendmentofStatelaw.

When non-legislative state and local executive
actors engage in systemic or intentional failure to
comply with their State's duly enacted election laws,
they adopt by executive fiata de facto equivalent of an
impermissible amendment of State election law by an
executive or judicial officer. See Section ILB.1, supra.
“This Court recognizes an executive's “consciously and
expressly adoptling] a general policy that is so
extreme as to amount to an abdication of its statutory
responsibilities” as another form of reviewable final
action, even if the policy is not a written policy.
Heckler v. Chaney, 470 US. 821, 833 n.d (1983)
(interior quotations omitted); accord id. at 839
(Brennan, J., concurring). Without a bona fide
amendment to State election law by the legislature,
executive officers must follow state law. Cf. Morton tv.
Ruiz, 415 U.S. 199, 235 (1974); Service v. Dulles, 354
USS. 363, 388-89 (1957). The wrinkle here is that the
non-legislative actors lack the authority under the
federal Constitution to enact a bona fide amendment,
regardless of whatever COVID-related emergency
power they may have.»

* To advance the principles enunciated in Jacobson o.
Massachuseits, 197 U.S. 11 (1905) concerning state plice power
0 enforce compulsory vaccination laws), as authority for non
legislative state actors re-wriing stato election statutes—in
direct conflict with the Electors Clause—isa nonstarter. Clearly.
the Constitution doesnotconflict withitselfby conferring, upon
the one hand, a... power. and taking the same power aay. on
the other, by the limitations of the due process clause.”
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This formof executive nullificationofState law by

statewide, county, or city officers is a variant of
impermissible amendment by a non-legislative actor.
See Section ILB.1, supra. Such nullification is always
unconstitutional, but it is especially egregious when it
eliminates legislative safeguards for election integrity
(e.2., signature and witness requirements for absentee
ballots, poll watchersv). Systemic failure by
statewide, county, or city election officials to follow
State election law is no more permissible than formal
amendments by an executiveorjudicial actor.
IL THE OTHER WINTER-HOLLINGSWORTH

FACTORS WARRANT INTERIM RELIEF.
Although Plaintiff State's likelihood of prevailing

would alone justify granting interim relief, relief is
also warranted by the other Winter-Hollingsworth
factors.

Brushaberv. Union Pac. R. Co. 210 US. 1. 21 (1916). In other.
words, the States” reserved police power does not abrogate the
Constitution's expressElectors Clause. Sec also Cool:v. Gralike,
531 USS. ai 522 (election authority is delegated to States, not
reserved by them): accord Story. 1 COMMENTARIES § 627.

Poll watchers are “prophylactic measures designed to pre-
vent election fraud.” Harris . Conradi, 675 F.24 1212, 1216 n.10
(11th Cir. 1982), and “to insure against tampering with the
voting process.” Baer v. Meyer, 728 F.2d 471, 476 (10th Cir
1981). For example, poll monitors reported that 199 Chicago
voters cast 300 pariy.line Democratic votes, as well as thece
party-line Republican votes in one election. Barr v. Chatman,
397 F.24 515, 515-16 & n.3 (7th Cir. 1968).
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A. PlaintiffState will suffer irreparable

harmif the Defendant States’
unconstitutional presidential electors
vote in the Electoral College.

Allowing the unconstitutional election results in
Defendant States to proceed would irreparably harm
Plaintiff State and the Republic both by denying
representation in the presidency and in the Senate in
the near term and by permanently sowing distrust in
federal elections. This Court has found such threats to
constitute irreparable harm on numerous occasions.
See note 2, supra (collecting cases). The stakes in this
case are too high to ignore.

B. The balance of equities tips to the
PlaintiffState.

All State parties represent citizens who voted in
the 2020 presidential election. Because of their
unconstitutional actions, Defendant States represent
some citizens who east ballots not in compliance with
the Electors Clause. It does not disenfranchise anyone
10 require the State legislatures to attempt to resolve
this matter as 3 US.C. § 2, the Electors Clause, and
even the Twelfth Amendment provide. By contrast, it
would irreparably harm Plaintiff State if the Court
denied interim relief.

In addition to ensuring that the 2020 presidential
election is resolved in a manner consistent with the
Constitution, this Court must review the violations
that occurred in the Defendant States to enable
Congress and State legislatures to avoid future chaos
and constitutional violations. Unless this Court acts
© review this presidential election, these
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unconstitutional and unilateral violations of state
election laws will continue in the future.

C. The public interest favors interim relief.

‘The last Winter factor is the public interest. When
parties dispute the lawfulness of government action,
the public interest collapses into the merits. ACLU v.
Ashcroft, 322 F.3d 240, 247 (3d Cir. 2003); Washington
v. Reno, 35 F.3d 1093, 1103 (6th Cir. 1994); League of
Women Votersof the United States v. Newby, 838 F.3d
1, 12 (D.C. Cir. 2016). If the Court agrees with
Plaintiff State that nonlegislative actors lack
authority to amend state statutes for selecting
presidential electors, the public interest requires
interim relief. Withholding relief would leave a taint
over the election, disenfranchise voters, and lead to
still more electoral legerdemain in future elections.

Electoral integrity ensures the legitimacy of not
just our governmental institutions, but the Republic
itself. See Wesberry, 376 U.S. at 10. “Voters who fear
their legitimate votes will be outweighed by
fraudulent ones will feel disenfranchised.” Purcell,
519 U.S. at 4. Against that backdrop, fow cases could
warrant this Court's review more than this
extraordinary case arising from a presidential
election. In addition, the constitutionality of the
process for selecting the President is of extreme
national importance. If the Defendant States are
permitted to violate the requirements of the
Constitution in the appointment of their presidential
electors, the resulting voteof the Electoral College not
only lacks constitutional legitimacy, but the
Constitution itself will be forever sullied.
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The nation needs this Cow's clarity: “It is

emphatically the province and duty of the judicial
department to say what the law is.” Marbury v.
Madison, 5 US. (1 Cranch) 137, 177 (1803). While
isolated irregularities could be “garden-variety”
election irregularities that do not raise a federal
question," the unconstitutional setting-aside of state
election statutes by non-legislative actors calls both
the result and the process into question, requiring this
Court's “unsought responsibility to resolve the federal
and constitutional issues the judicial system has been
forced to confront.” Bush II, 531 US. at 111. The
public interest requires this Court's action.
IV. ALTERNATIVELY, THIS CASE WARRANTS

SUMMARY DISPOSITION.
In liew of granting interim relief, this Court could

simply reach the merits summarily. C7. FED. R. CIV. P.
65()(2); S.Ct. Rule 17.5. Two things are clear from the
evidence presented at this initial phase: (1) non-
legislative actors modified the Defendant States
election statutes; and (2) the resulting uncertainty
casts doubt on the lawful winner. Those two facts are
enough to decide the merits of the Electors Clause
claim. The Court should thus vacate the Defendant
States’ appointment and impending certifications of
presidential electors and remand to their State
legislatures to allocate presidential electors via any
constitutional means that does not rely on 2020

1 “Tobe sure, garden variety election irregularities’ may not
present facts sufficient tooffend the Constitution's guarantee of
due processI unter v. Hamilion Ct. Bd. ofElections, 635 F.3d
219,232 Gth Cir. 2011) (quoting Griffin . Burns, 570 F.2d 1065,
1077 (1st Cir. 1975).
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election results that includes votes cast in violation of
State election statutes in place on Election Day.

CONCLUSION
This Court should first administratively stay or

temporarily restrain the Defendant States from
voting in the electoral college until further order of
this Court and then issue a preliminary injunction or
stay against their doing so until the conclusion of this
case on the merits. Alternatively, the Court should
reach the merits, vacate the Defendant States’ elector
certifications from the unconstitutional 2020 election
results, and remand to the Defendant States’
legislatures pursuant to 3 USC. § 2 to appoint
electors.

December 7, 2020 Respectfully submitted,

Ken Paxton”
Attorney General of Texas

Brent Webster
First Assistant Attorney
Generalof Texas

Lawrence Joseph
Special Counsel to the Attorney
General of Texas
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James Percival

From: James Percival
sent: Wednesday, December 9, 2020 9:54 AM
To: Kevin Golembiewski Christopher Baur; Jeffrey DeSousa; Evan Ezray; David Costello
ce Amit Agarwal
Subject: Time Sensitive Team Meeting

For those who can join, we are having a meeting on a time sensitive issue at 10:10. Il follow back with an
invite.

This is ahigherpriority than other office tasks so please join if you can.
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James Percival

Subject: OSG Meeting

Start: Wed 12/9/2020 10:10 AM
End: Wed 12/9/2020 10:40 AM

Recurrence: (none)

Meeting Status: Accepted

Organizer: Jeffrey DeSousa
Required Attendees: Amit Agarwal; Kevin Golembiewski; Evan Ezray; David Costello; Christopher Baur; James

Percival

hupse/ /us02eh zoom, /ySD
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To: Chiistopher Bau; James Percival; Dovid Costello; Evan Ezra: Kevin Golembiewski; Amit
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Subject: lectiondocs
Attachments: 2020-12-07 - Texas v. Pennsyhvaria, eta. - Bill of Complaintpf; 2020-12-08 - Texas v.

Pennsylvania - Amicus Brie of Missouri et al docx

Bill of comphint and drafe Mision amicus are attached, and here is the Boockrar amicus:

tps / svscotusblg comp content uploads /2020/1/20201 109134744257 2020.11.09. Republican Par
of Pav. Boockvar- Amicus Bricf-of Missouri ctal- inal With-Tables pdf

Jeffrey DeSousa
Chief Deputy Solicitor General
Florida Office of the Attorney General
107 W. Gaines Street
Tallahassee, Horida 32399

(850) 414.3830
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STATEMENT OF INTEREST OF AMICI

“In the context ofa Presidential election,” state
actions “implicate a uniquely important national
interest,” because “the impactof the votes cast in cach
State is affected by the votes cast for the various
candidates in other States.” Anderson v. Celebresze,
460 U.S. 780, 794-95 (1983). “For the President and
the Vice President of the United States are the only
elected officials who represent all the voters in the
Nation.” Id. “Every voter” in a federal election “has a
right under the Constitution to have his vote fairly
counted, without its being distorted by fraudulently
cast votes.” Anderson v. United States, 417 U.S. 211,
227 (1974).

Amici curiae are the States of Missouri,
! Amici have several important interests in

this case. First, the States have a strong interest in
safeguarding the separation of powers among state
actors in the regulation of Presidential elections. The
Electors Clause of Article II, § 1 carefully balances
power among state actors, and it assigns a specific
function to the “Legislature thereof’ in cach State.
U.S. Cons. art. 11, § 1, cl. 4. Our systemoffederalism
relies on separation of powers to preserve liberty at
every level of government, and the separation of
powers in the Electors Clause is no exception. The
States have a strong interest in preserving the proper
roles of state legislatures in the administration of
federal elections, and thus safeguarding the
individual libertyoftheir citizens.

This briefs fled under Supreme Court Rule 37.4, and all coun-
selofrecord received timely noice of the intentto ile this amicus

brief under Rule 37.2
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Second, amici States have a strong interest in
ensuring that the votes of their own citizens are not
diluted by the unconstitutional administration of
elections in other States. When non-legislative actors
in other States encroach on the authority of the
“Legislature thereof’ in that State to administer a
Presidential election, they threaten the liberty, not
just of their own citizens, but of every citizen of the
United States who casts a lawful ballot in that
election—including the citizens of amici States.

Third, for similar reasons, amici States have a
strong interest in safeguarding against fraud in
voting by mail during Presidential elections. “Every
voter” ina federal election, “has a right under the
Constitution to have his vote fairly counted, without
its being distorted by fraudulently cast votes.”
Anderson, 417 US. at 227. Plaintiffs Bill of
Complaint alleges that non-legislative actors in the
Defendant States stripped away important
safeguards against fraud in voting by mail that had
been enacted by the Legislature in each State. Amici
States share a vital interest in protecting the integrity
of the truly national election for President and Vice
President of the United States.

SUMMARY OFARGUMENT

The Bill of Complaint raises constitutional
questionsofgreat public importance that warrant this
Court's review. First, like every similar provision in
the Constitution, the separation-of-powers provision
of the Electors Clause provides an important
structural check on government designed to protect
individual liberty. By allocating authority over
Presidential electors to the “Legislature thereof” in
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cach State, the Clause separates powers both
vertically and horizontally, and it confers authority on
the branchofstate government most responsive to the
democratic will. Encroachments on the authority of
state Legislatures by other state actors violate the
separation of powers and threaten individual liberty.

The unconstitutional encroachments on the
authority of state Legislatures in this case raise
particularly grave concerns. For decades, responsible
observers have cautioned about the risks of fraud and
abuse in voting by mail, and they have urged the
adoption of statutory safeguards to prevent such
fraud and abuse. In the numerous cases identified in
the Bill of Complaint, non-legislative actors in cach
Defendant State repeatedly stripped away statutory
safeguards that the “Legislature thereof’ had enacted
to protect against fraud in voting by mail. These
changes removed protections that responsible actors
had recommended for decades to guard against fraud
and abuse in voting by mail, and they did so in a
‘manner that uniformly and predictably benefited one
candidate in the recent Presidential election. The
allegations in the Bill of Complaint raise grave
questions about election integrity and public
confidence in the administration of Presidential
elections. This Court should grant Plaintiff leave to
file the Bill of Complaint

ARGUMENT
The Electors Clause provides that each State

“shall appoint’ its Presidential electors ‘in such
Manner as the Legislature thereof may direct.” U.S.
Const. art. II, § 1, cl. 4 (emphasis added). Moreover,
“loJur constitutional system of representative
government only works when the worth of honest
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ballots is not diluted by invalid ballots procured by
corruption.” U.S. Dep't of Justice, Federal Prosecution
of Election Offenses, at 1 (8th ed. Dec. 2017). “When
the election process is corrupted, democracy is
jeopardized.” Id. The proposed Bill of Complaint
raises serious concerns about constitutionality and
ballot securityofelection procedures in the Defendant
States. Given the importance of public confidence in
American elections, these allegations raise questions
of great public importance that warrant this Court's
expedited review.

1. The Separation-of-Powers Provision of the
Electors Clause Is a Structural Check on
Government That Safeguards Liberty.
Article II requires that each State “shall appoint”

its Presidential clectors “in such Manner as the
Legislature thereof may direct” U.S. CONST. art. II,
§1, cl. 4 (emphasis added); see also id. art. 1, § 4, cl. 2
(providing that, in each State, the “Legislature
thereof’ shall establish “(the Times, Places and
Manner of holding Elections for Senators and
Representatives”).

Thus, “in the case of a law enacted by a state
legislature applicable not only to elections to state
offices, but also to the selection of Presidential
electors, the legislature is not acting solely under the
authority given it by the people of the State, but by
virtue ofa direct grantof authority made under Art.
11, § 1, cl. 2, of the United States Constitution.” Bush
v. Palm Beach Cty. Canvassing Bd., 531 U.S. 70, 76
(2000). “(The state legislatures power to select the
‘manner for appointing electors is plenary.” Bush v.
Gore, 531 U.S. 98, 104 (2000).
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Here, as set forth in the Bill of Complaint, non-
legislative actors in cach Defendant State have
purported to “alter(] an important statutory provision
enacted by the [State's] Legislature pursuant to its
authority under the Constitution of the United States
to make rules governing the conduct of elections for
federal office.” Republican Party of Pennsylvania v.
Boockvar, No. 20-542, 2020 WL 6304626, at *1 (U.S.
Oct. 28, 2020) (Statement of Alito, J). See Bill of
Complaint, 4§ 41-127. In doing so, these non-
legislative actors encroached upon the “plenary”
authority of those States’ respective legislatures over
the conduct of the Presidential election in each State.
Bush v. Gore, 531 U.S. at 104. This encroachment on
the authority of each State's Legislature violated the
separationof powers set forth in the Electors Clause.
“[iJn the context of a Presidential election, state-
imposed restrictions implicate a uniquely important
national interest. For the President and the Vice
President of the United States are the only elected
officials who represent all the voters in the Nation.”
Anderson, 460 U.S. at 794-795.

In every other context, this Court recognizes that
the Constitution's separation-of-powers provisions, _
which allocate authority to specific governmental
actors to the exclusion of others, are designed to
preserve liberty. “It is the proud boast of our
democracy that we have ‘a government of laws, and
not of men." Morrison v. Olson, 487 U.S. 654, 697
(1988) (Scalia, J., dissenting). “The Framers of the
Federal Constitution . . . viewed the principle of
separation of powers as the absolutely central
guarantee of a just Government” Id. “Without a
secure structure of separated powers, our Bill of
Rights would be worthless, as are the bills of rights of
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many nations of the world that have adopted, or even
improved upon, the mere words of ours.” Id. “The
purpose of the separation and equilibration of powers
in general . . . was not merely to assure effective
government but to preserve individual freedom.” 1d.
at 727.

This principle of preserving liberty applies both to
the horizontal separation of powers among the
branches of government, and the vertical separation
of powers between the federal government and the
States. “The federal system rests on what might at
first seem a counterintuitive insight, that ‘freedom is
enhanced by the creation of two governments, not
one.” Bond v. United States, 564 U.S. 211, 220-21

(2011) (quoting Alden v. Maine, 527 U.S. 706, 758
(1999). “[Flederalism secures to citizens the liberties
that derive from the diffusion of sovereign power.”
Bond, 564 US. at 221 (2011) (quoting New York v.
United States, 505 U.S. 144, 181 (1992). “Federalism
also protects the liberty of all persons within a State
by ensuring that laws enacted in excess of delegated
governmental power cannot direct or control their
actions.” Id. Moreover, “federalism enhances the
opportunity of all citizens to participate in
representative government.” FERC v. Mississippi,
456 U.S. 742, 789 (1982) (O'Connor, J., concurring in
part and dissenting in part). “Just as the separation
and independence of the coordinate branches of the
Federal = Government serve to prevent the
accumulationof excessive power in any one branch, a
healthy balance of power between the States and the
Federal Government will reduce the risk of tyranny
and abuse from cither front.” Gregory v. Asheroft, 501
U.S. 452, 458 (1991).
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The explicit grant of authority to state
Legislatures in the Electors Clause of Article II, §1
effects both a horizontal and a vertical separation of
powers. The Clause allocates to each State—not to
federal actors—the authority to dictate the manner of
selecting Presidential Electors. And within cach
State, it explicitly allocates that authority to a single
branch of state government: to the “Legislature
thereof.” U.S. Const. art. II, § 1, cl. 4.

It is no accident that the Constitution allocates
such authority to state Legislatures, rather than
executive officers such as Secretaries of State, or
judicial officers such as state Supreme Courts. The
Constitutional Convention's delegates frequently
recognized that the Legislature is the branch most
responsive to the People and most democratically
accountable. See, eg, Robert G. Natelson, The
Original Scopeofthe Congressional Power to Regulate
Elections, 13U. PA. J. CONST. L. 1, 31 (2010) (collecting.
ratification documents expressing that state
legislatures were most likely to be in sympathy with
the interests of the people); Federal Farmer, No. 12
(1788), reprinted in 2 THE FOUNDERS’ CONSTITUTION
(Philip B. Kurland & Ralph Lerner eds. 1987)
(arguing that electoral regulations “ought to be left to
the state legislatures, they coming far nearest to the
people themselves); THE FEDERALIST No. 57, at
350 (C. Rossiter, ed. 2003) (Madison, J.) (stating that
the “House of Representatives is so constituted as to
support in its members an habitual recollection of
their dependence on the people”); id. (stating that the
“vigilant and manly spirit that actuates the people of
America” is greatest restraint on the House of
Representatives).
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Democratic accountability in the method of
selecting the President of the United States is a
powerful bulwark safeguarding individual liberty. By
identifying the “Legislature thereof” in each State as
the regulator of elections for federal officers, the
Electors Clause of Article 11, § 1 prohibits the very
arrogation of power over Presidential elections by
non-legislative officials that the Defendant States
perpetrated in this case. By violating the
Constitution's separation of powers, these non-
legislative actors undermined the liberty of all
Americans, including the voters in amici States.
IL Stripping Away Safeguards From Voting by

Mail Exacerbates the Risks of Fraud.
By stripping away critical safeguards against

ballot fraud in voting by mail, non-legislative actors in
the Defendant States inflicted another grave injury on
the conduct of the recent election: They enhanced the
risks of fraudulent voting by mail without authority.
An impressive body of public evidence demonstrates
that voting by mail presents unique opportunities for
fraud and abuse, and that statutory safeguards are
critical to reduce such risks of fraud.

For decades prior to 2020, responsible observers
emphasized the risks of fraud in voting by mail, and
the importanceof imposing safeguards on the process
of voting by mail to allay such risks. For example, in
Crawfordv.Marion County Election Board, this Court
held that fraudulent voting “perpetrated using
absentee ballots” demonstrates “that not only is the
risk of voter fraud real but that it could affect the
outcome of a close election” Crawford v. Marion
County Election. Bd., 553 U.S. 181, 195-96 (2008)
(opinionofStevens, J.) (emphasis added).
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As noted by Plaintiff, the Carter-Baker
Commission on Federal Election Reform emphasized
the same concern. The bipartisan Commission—co-
chaired by former President Jimmy Carter and former
Secretary of State James A. Baker—determined that
“fajbsentee ballots remain the largest source of
potential voter fraud.” BUILDING CONFIDENCE IN U.S.
ELECTIONS: REPORT OF THE COMMISSION ON FEDERAL
ELECTION REFORM, at 46 (Sept. 2005) (‘Carter-Baker
Report’). According to the Carter-Baker Commission,
“[aJbsentee balloting is vulnerable to abuse in several
ways.” Id. “Blank ballots mailed to the wrong address
or to large residential buildings might bet
intercepted” Id. “Citizens who vote at home, at
nursing homes, at the workplace, or in church are
more susceptible to pressure, overt and subtle, or to
intimidation.” Id. “Vote buying schemes are far more
difficult to detect when citizens vote by mail.” Id.

Thus, the Commission noted that “absentee
balloting in other states has been a major source of
fraud.” Td. at 35. It emphasized that voting by mail
“increases the riskoffraud.” Id. And the Commission
recommended that “States .. need to do more to
prevent .. absentee ballot fraud.” Id. at v.

The Commission specifically recommended that
States should implement and reinforce safeguards to
prevent fraud in voting by mail. The Commission
recommended that “States should make sure that
absentee ballots received by election officials before
Election Day are kept secure until they are opened
and counted.” Id. at 46. It also recommended that
States “prohibit[] ‘third-party’ organizations,

© Avilable at hpsiiwwwlegislationline.orgidown-
Tond/id/1472/lel-3h507952403TAche529766256pdf.
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candidates, and political party activists from handling
absentee ballots” Id. And the Commission
highlighted that a particularstate “appearfed] to have
avoided significant fraud in its vote-by-mail elections
by introducing safeguards to protect ballot integrity,
including signature verification.” Id. at 35 (emphasis.
added). The Commission concluded that “[V]ote by
mail is ... likely to increase the risks of fraud and
contested elections ... where the safeguards for ballot
integrity are weaker.” Id.

The most recent editionofthe U.S. Department of
Justice's Manual on Federal Prosecution of Election.
Offenses, published by its Public Integrity Section,
highlights the very same concerns about fraud in
voting by mail. US. Dep't of Justice, Federal
Prosecution of Election Offenses (8th ed. Dec. 2017), at
2829 (‘DOJ Manual)? The Manual states:
“Absentee ballots are particularly susceptible to
fraudulent abuse because, by definition, they are
marked and cast outside the presence of election
officials and the structured environment of a polling
place.” Id. The Manual reports that “the more common
ways" that election-fraud “crimes are committed
include ... [o]btaining and marking absentee ballots
without the active input of the voters involved.” Id. at
28. And the Manual notes that “[a]bsentee ballot
frauds” committed both with and without the voter's
participation are “common.” Id. at 29.

Similarly, the U.S. Government Accountability
Office concluded that many crimes of election fraud
likely go undetected. In 2014, discussing election
fraud, the GAO reported that “crimes of fraud, in

5 Available at bupsiwww justice govirimi-
nalfle/ 029066 download.
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particular, are difficult to detect, as those involved are
engaged in intentional deception.” GAO-14-634,
Elections: Issues Related to State Voter Identification.
Laws 62-63 (U.S. Gov't Accountability Office Sept.
2014).

Despite the difficulties of detecting fraud
schemes, recent experience contains many well-
documented examples of absentee ballot fraud. For
example, the News21 database, which was compiled
to refute arguments that voter fraud is prevalent,
identified 491 casesofabsentee ballot over the 12-year
period from 2000 to 2012—approximately 41 cases per
year. See News21, Election Fraud in Americas This
database reports that “Absentee Ballot Fraud” was
“[t]he most prevalent fraud” in America, comprising
“24 percent (491 cases)’ of all cases reported in the
public records surveyed. Id. Moreover, the database
indicates that this number undercounts the total
incidence of reported cases of absentee ballot fraud,
because it was based on public-record requests to
state and local government entities, many of which
did not respond. Id.

Likewise, the Heritage Foundation's online
databaseofelection-fraud cases—which includes only
a “sampling”of cases that resulted in an adjudication.
of fraud, such as a criminal conviction or civil
penalty—identified 207 cases of proven “fraudulent
use of absentee ballots” in the United States. The

+ Available at https:/iwww. ao govlassets/6TO/6G5966.pdf.
5 Available at hitps:/ivotingrights news21. comfinteractivelelec
ton fraud-data.
base/&xid=17259,15700023,15700124, 15700149,15700186, 1570
0191,15700201,15700287, 15700242
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Heritage Foundation, Election Fraud Cases.5 Again,
this database undercounts the incidence of cases of
election fraud: “The Heritage Foundation’s Election
Fraud Database presents a sampling of recent proven
instances of election fraud from across the country.
This database is not an exhaustive or comprehensive
list” Id.

The public record abounds with recent examples
of such fraudulent absentee-ballot schemes. For
example, in November 2019, the mayor of Berkeley,
Missouri was indicted on five felony counts of
absentee ballot fraud for changing votes on absentee
ballots to help him and his political allies to get
clected. Brian Heffernan, Berkeley Mayor Hoskins
Charged with 5 Felony Counts of Election Fraud, ST.
Louis PUBLIC RADIO (Nov. 21, 2019).7 Mayor Hoskins’
scheme included “going to the home of elderly ...
residents” to harvest absentee ballots, “filling out
absentee ballot applications for voters and having his
campaign workers do the same,’ and ‘altering
absentee ballots” after he had procured them from
voters. Id. Again, in 2016, a state House race in
Missouri was overturned amid allegations of
widespread absentee-ballot fraud that had occurred
across multiple election cycles in the same
community. Sarah Fenske, FBI, Secretary of State
Asking Questions About St. Louis Statehouse Race,

© Available at hitps:iwww heritage orglvoterfraudisearchcom-
bine=&state=All&year=&case_type=All&fraud_type=24489&pa
ge=12.
7 Awilable at hutpedinews stpublieradio.org/postiberkeley-
‘mayor-hoskins-charged-5-felony-counts-election-fraud#istream/0
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RIVERFRONT TIMES (Aug. 16, 2016).8 One candidate
stated that it was widely known in the community
that the incumbent ran an “absentee game’ that
resulted in the mail-in votetipping the outcome in her
favor in multiple close elections. Id.

Other States have similar experiences. In 2018, a
federal Congressional race was overturned in North
Carolina, and eight political operatives were indicted
for fraud, in an absentee-ballot fraud scheme that
sufficed to change the outcome of the election.
Richard Gonzales, North Carolina GOP Operative
Faces New Felony Charges That Allege Ballot Fraud,
NPRORG, (July 30, 2019).9 The indicted operatives
“had improperly collected and possibly tampered with
ballots,” and were charged with “improperly mailing
in absentee ballots for someone who had not mailed it
themselves.” Id.

In the North Carolina case, the lead investigator
testified that the investigation was “a continuous
case” over two election cycles, and that the scheme
involved collecting absentee ballots from voters,
altering the absentee ballots, and forging witness
signatures on the ballots. See In re: Investigation of
Irregularities Affecting Counties Within the 9th
Congressional. District, North Carolina Board of
Elections, Evidentiary Hearing, at 2.310 The
investigators described it as a “coordinated, unlawful,

. Available at hitpsiwwriver-
fronttimes.com/newsblog/2016/08/16/bi-sccretary.ofstate-ask-
ing-questions-about-stouis-statehouserace.
9 Available at htps:/iwww.nprorg/2019/07/30/746800630/north-
carolina-gop-operative-faces.new.felony-charges-that-allege-bal-
lot fraud.
» Available at hitpsiimages.ra-

diocomfwbt/Voter%201D_%20Webite.paf.
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and substantially resourced absentee ballots scheme.”
Id. at 2. According to the investigators’ trial
presentation, the investigation involved 142 voter
interviews, 30 subject and witness interviews, and
subpoenasofdocuments, financial records, and phone
records. Id. at 3. The perpetrators collected absentee
ballots and falsified ballot witness. certifications
outside the presence of the voters. Id. at 10, 13. The
congressional election at issue was decided by margin
ofless than 1,000 votes. Id. at 4. The scheme involved
the submissionof well over 1,000 fraudulent absentee
ballots and request forms. Jd. at 11. The perpetrators
took extensive stepstoconceal the fraudulent scheme,
which lasted over multiple election cycles before it
was detected. Id. at 14.

Similarly, in 2016, a politician in the Bronx was
indicted and pled guilty to 242 countsofelection fraud
based on an absentee ballot fraud scheme. Ben
Kochman, Bronx politician pleads guilty in absentee
ballot scheme for Assembly election, NEW YORK DAILY
NEws (Nov. 22, 2016)."! Despite pleading guilty to 242
felonies involving absentee ballot fraud in an clection
that was decided by two votes, the defendant received
10 jail time and vowed to run for office again after a
short disqualification period. Id.

The increases in mail-in voting due to the COVID-
19 pandemic likewise increased opportunities for
fraud. For instance, in May 2020, the leader of the
New Jersey NAACP called for an election in Paterson,
New Jersey to be overturned due to widespread mail-
in ballot fraud. See Jonathan Dienst et al., NJ NAACP

a ———
crimerbrons:pal-pleadsguilty-absentce-balotschem.-article-
12884009
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Leader Calls for Paterson Mail-In Vote to Be Canceled.
Amid Corruption Claims, NBC New Yor (May 27,
2020).12 “Invalidate the election. Let's do it again,
[the NAACP leader] said amid reports more that 20
percent of all ballots were disqualified, some in
connection with voter fraud allegations.” Id.

Hundreds of other reported cases highlight the
same concerns about the vulnerability of voting by
mail to fraud and abuse. Recently, a Missouri court
considered extensive expert testimony reviewing
absentee-ballot fraud cases like these. Findings of
Fact, ConclusionsofLaw, and Final Judgment in Mo.
State Conference of the NAACP v. State, No. 20AC-
€C00169-01 (Circuit Court of Cole County, Missouri
Sept. 24, 2020), aff'd, 607 S.W.3d 728 (Mo. banc Oct.
9, 2020) (‘Mo. NAACP’). The court held that cases of
absentee-ballot fraud “have several common features
that persist across multiple recent cases: (1) close
elections; (2) perpetrators who are candidates,
campaign workers, or political consultants, not
ordinary voters; (3) common techniques of ballot
harvesting, (4) common techniques of signature
forging, (5) fraud that persisted across multiple
elections before it was detected, (6) massive resources
required to investigate and prosecute the fraud, and
(7) lenient criminal penalties.” Id. at 17. Thus, “fraud
in voting by mail is a recurrent problem, that itis hard
to detect and prosecute, that there are strong
incentives and weak penalties for doing so, and that it
has the capacity to affect the outcome of close

+ Available at https: nbenewyork cominewslpoliticsnj-
naacp-leader-callsfor-paterson-mail-in-vote-o-be-canceled-
amid.fraud-claime 24351621
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elections.” Id. The court concluded that “the threat of
mail-in ballot fraud is real.” Id. at 2.
IILThe Bill of Complaint Alleges that the

Defendant States Abolished Critical
Safeguards Against Fraud in Voting by Mail.
The Bill of Complaint alleges that non-legislative

actors in each Defendant State unconstitutionally
abolished or diluted statutory safeguards against
fraud enacted by the state legislature, in violation of
the Presidential Electors Clause. U.S. CONST. art. II,
§1,cl.4. All the unconstitutional changes to election
procedures identified in the Bill of Complaint have
two common features: (1) They abrogated statutory
safeguards against fraud that responsible observers
have long recommended for voting by mail, and (2)
they did so in a way that predictably conferred
partisan advantage on one candidate in the
Presidential election. Such allegations are serious,
and they warrant this Courts review.

Abolishing signature verification. First, the
proposed BillofComplaint alleges that non-legislative
actors in Pennsylvania, Georgia, and Michigan
unilaterally abolished or undermined signature-
verification requirements for mailed ballots. It
alleges that Pennsylvania's Secretary of State
abrogated Pennsylvania's statutory signature.
verification requirement for mail-in ballots in a
“friendly” settlement ofa lawsuit brought by activists.
Bill of Complaint, §§ 44-46. It alleges that Georgia's
Secretary of State unilaterally abrogated Georgia's
statute authorizing county registrars to engage in
signature verification for absentee ballots in a similar
settlement. Id. 99 66-72. It alleges that Michigan's
Secretary of State permitted absentee ballot
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applications online, with no signature at all, in
violation of Michigan statutes, id. 14 85-89; and that
election officials in Wayne County, Michigan simply
disregarded statutory signature verification
requirements, id. 19 92-95.

In addition to violating the Electors Clause, these
actions contradicted fundamental principles of ballot
security. As noted above, the Carter-Baker Report
highlighted the importanceof “signature verification”
as a critical “safeguard(] to protect ballot integrity” for
ballots cast by mail. Carter-Baker Report, supra, at
35 (emphasis added). Without safeguards such as
signature verification, the Report stated that “[vlote
by mail is ... likely to increase the risks of fraud and
contested elections ... where the safeguards for ballot
integrity are weaker” Id. The importance of
signature verification is hard to overstate, because
absentee-ballot fraud schemes commonly involve
“common techniques of signature forging” typically
by nefarious actors who are unfamiliar with the
voter's signature. Mo. NAACP, supra, at 17.
Verifying the voter's signature by comparison to the
signature on the voter rolls thus provides the most
critical safeguard against fraud.

Insecure ballot handling. The Bill of
Complaint alleges that non-legislative actors changed
or abolished statutory rules for the secure handling of
absentee and mailin ballots in Pennsylvania,
Michigan, and Wisconsin. It alleges that election
officials in Democratic areas of Pennsylvania violated
state statutes by opening and reviewing mail-in
ballots that were required to be kept locked and secure
until Election Day. Bill of Complaint, § 50-51. It
alleges that Michigan's Secretary of State, acting in
violation of state law, sent 7.7 million unsolicited
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absentee-ballot applications to Michigan voters, thus
“flooding Michigan with millions of absentee ballot
applications prior to the 2020 general election.” Id.
4180-84. And it alleges that the Wisconsin Election
Commission violated state law by placing hundreds of
unmonitored boxes for the submissionof absentee and
mail-in ballots around the State, concentrated in
heavily Democratic areas. Id. §4 107-114.

In addition to violating the Electors Clause,
these actions contradicted commonsense ballot-
security recommendations. The Department of
Justices Manual on Federal Prosecution of Election.
Offenses notes that vulnerability to mishandling is
what makes absentee ballots “particularly susceptible
to fraudulent abuse” because “they are marked and
cast outside the presence of election officials and the
structured environment of a polling place” DOJ
Manual, at 28-29. According to the Manual,
“[oJbtaining and marking absentee ballots without the
active input ofthe voters involved” is oneof “the more
common ways’ that election fraud ‘crimes are
committed” Id. at 28. For this reason, the Carter-
Baker Commission made a series of recommendations
in favorof preventing such insecurity in the handling
of ballots. For cxample, the Commission
recommended that “States should make sure that
absentee ballots received by election officials before
Election Day are kept secure until they are opened
and counted” Id. at 46. It also recommended that
States “prohibit]] ‘third-party organizations,
candidates, and political party activists from handling
absentee ballots.” Id.

Inconsistent Statewide Standards. The Bill
of Complaint alleges that the Defendant States
provided different standards and treatment for mail-
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in ballots submitted in different areas of cach State,
and that this differential treatment uniformly
provided a partisan advantage to one side in the
Presidential election. It alleges that election officials
in Philadelphia and Allegheny County, Pennsylvania,
applied different standards to voters in those
Democratic strongholds than applied to other voters
in Pennsylvania, in violation of state law. Bill of
Complaint, §{ 52-54. Similarly, it alleges that
Milwaukee, Wisconsin violated state law by
authorizing election officials to “correct” disqualifying
omissions on ballot envelopes by entering information
that the voter should have entered with a red pen,
while no similar “correction” process was granted to
other voters in that State. Id. § 123-127. And it
alleges that Wayne County, Michigan provided
favorable treatment to its voters, in violation of state
statutes, by simply ignoring statutorily required
signature-verification requirements. Id. 4 92-95.

Again, such differential treatment, under
circumstances raising concerns of partisan bias,
contradicts universal recommendations for integrity
and public confidence in elections. As this Court
stated in Bush v. Gore, “[t]he idea that one group can
be granted greater voting strength than another is
hostile to the one man, one vote basis of our
representative government.” 531 U.S. at 107 (quoting
Moore v. Ogilvie, 394 US 814 (1969)). The Carter.
Baker Report noted that “inconsistent or incorrect
applicationofelectoral procedures may have the effect
of discouraging voter participation and may, on
occasion, raise questions about bias in the way
elections are conducted.” Carter-Baker Report, at 49.
“Such problems raise public suspicions or may provide
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grounds for the losing candidate to contest the result
in a close election.” Id.

Excluding Bipartisan Observers. The Bill
of Complaint alleges that certain counties in
Defendant States excluded bipartisan observers from
the ballot-opening andballot-countingprocesses. For
example, it alleges that election officials in
Philadelphia and Allegheny County, Pennsylvania,
violated state law by excluding Republican observers
from the opening, counting, and recording of absentee
ballots in those counties. Bill of Complaint, § 49. And
it alleges that election officials in Wayne County,
Michigan violated state statutes by systematically
excluding poll watchers from the counting and
recording of absentee ballots. Id. 1Y 90-91.

Such actions, as alleged, raise grave concerns
about the integrityof the vote count in those counties.
As the Carter-Baker Report emphasized, States
should “provide observers with meaningful
opportunities to monitor the conduct of the election.”
Carter-Baker Report, at 47. “To build confidence in
the electoral process, it is important that elections be
administered in a neutral and professional manner,”
without the appearance of partisan bias.” Id. at 49.
When observersof one political party are illegally and
systematically excluded from observing the vote
count, “the appearanceofpartisan bias” is inevitable.
Id. For counties in Defendant States to exclude
Republican observers weakens public confidence in
the electoral process and raises grave concerns about
the integrityofballot counting in those counties.

Extending the deadline to receive ballots.
The Bill of Complaint alleges that a non-legislative
actor in Pennsylvania—its Supreme Court—extended
the statutory deadline to receive absentee and mail-in
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ballots without authorization of the “Legislature
thereof,” and directed that ballots with illegible
postmarks or no postmarks at all would be deemed
timely if received within the extended deadline. Bill
of Complaint, 9 48, 55. Again, these non-legislative
changes raise grave concerns about election integrity
in Pennsylvania. First, they created a post-election
window of time during which nefarious actors could
wait and see whether the Presidential election would
be close, and whether perpetrating fraud in
Pennsylvania would be worthwhile. Second, they
enhanced the opportunities for fraud by mandating
that late ballots must be counted even when they are
not postmarked or have no legible postmark, and thus
there is no evidence they were mailed by Election Day.

These changes created needless vulnerability to
actual fraud and undermined public confidence in a
Presidential election. As the Departmentof Justice's
Manual of Federal Prosecution. of Election Offenses
states, “the conditions most conducive to election
fraud are close factional competition within an
electoral jurisdiction for an elected position that
matters” DOJ Manual, at 2-3. “[E]lection fraud is
most likely to occur in electoral jurisdictions where
there is close factional competition for an clected
position that matters.” Id. at 27. That statement
exactly describes the conditions in cach of the
Defendant States in the recent Presidential election.

CONCLUSION

“Fraud in any degree and in any circumstance
is subversive to the electoral process.” Carter-Baker
Report, at 45. The allegations in the BillofComplaint
raise serious constitutional issues under the Electors
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Clause of Article IL, § 1. In addition, the long series
allegations of unconstitutional actions that stripped
away safeguards against fraud in voting by mail raise
concerns about the integrity of the recent election and
the public confidence in its outcome. These are
questionsofgreat public importance that warrant this
Court's attention. The Court should grant the
Plaintiff's Motion for Leave to File Bill of Complaint.
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No. ,Original

Fn the Supreme Court of the Enited States

STATE OF TEXAS,
Plaintiff,

COMMONWEALTH OF PENNSYLVANIA, STATE OF
GEORGIA, STATE OF MICHIGAN, AND STATE OF

‘WISCONSIN,
Defendants.

MOTION FOR PRELIMINARY
INJUNCTION AND TEMPORARY
RESTRAINING ORDER OR.

ALTERNATIVELY, FOR STAY AND
ADMINISTRATIVE STAY

Pursuant to S.Ct. Rules 21, 23, and 17.2 and pur-
suant to FED. R. CIV. P. 65, the State of Texas
(Plaintiff State’) respectfully moves this Court to
enter an administrative stay and temporary
restraining order (“TRO”) to enjoin the States of
Georgia, Michigan, and Wisconsin and the
Commonwealth of Pennsylvania (collectively, the
“Defendant States”) and all of their agents, officers,
presidential electors, and others acting in concert
from taking action to certify presidential electors or to
have such electors take any official action—including
without limitation participating in the electoral
college or voting for a presidential candidate—until
further orderofthis Court, and to preliminarily enjoin
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2
and to stay such actions pending the final resolution
of this action on the merits.

STATEMENT OF THE CASE
Lawful clections are the heart of our freedoms.

“No right is more precious in a frec country than that
of having a voice in the electionofthose who make the
laws under which, as good citizens, we must live.
Other rights, even the most basic, are illusory if the
right to vote is undermined.” Wesberry v. Sanders, 376
US. 1, 10 (1964). Trust in the integrityofthat process
is the glue that binds our citizenry and the States in
this Union.

Elections face the competing goals of maximizing
and counting lawful votes but minimizing and
excluding unlawful ones. Reynolds v. Sims, 377 U.S.
538, 554-55 (1964); Bush v. Gore, 531 US. 98, 108
(2000) (the votes eligible for inclusion in the
certification are the votes meeting the properly
established legal requirements”) (“Bush IT"); compare
52 USC. §205010)(1)1-(2) (018) with id.
§20501(5)(3)-(4). Moreover, “the right of suffrage can
be denied by a debasement or dilution of the weight of
a citizen's vote just as effectively as by wholly
prohibiting the free exercise of the franchise.”
Reynolds, 377 U.S. at 555. Reviewing election results
requires not only counting lawful votes but also
eliminating unlawful ones.

It is an understatement to say that 2020 was not
a good year. In addition to a divided and partisan
national mood, the country faced the COVID-19
pandemic. Certain officials in the Defendant States
presented the pandemic as the justification for
ignoring state laws regarding absentee and mail-in
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3
voting. The Defendant States flooded their citizenry
with tens of millions of ballot applications and ballots
in derogation of statutory controls as to how they are
lawfully received, evaluated, and counted. Whether
well intentioned or not, these unconstitutional acts
had the same uniform effect—they made the 2020
election less secure in the Defendant States. Those
changes are inconsistent with relevant state laws and
were made by non-legislative entities, without any
consent by the state legislatures. The acts of these
officials thus directly violated the Constitution. U.S.
CONST. axt. I § 4; id. art. IL, § 1, cl. 2.

This case presents a question of law: Did the
Defendant States violate the Electors Clause by
taking non-legislative actions to change the election
rules that would govern the appointment of
presidential electors? These non-legislative changes
to the Defendant States’ election laws facilitated the
casting and counting of ballots in violation of state
law, which, in turn, violated the Electors Clause of
Article II, Section 1, Clause 2 of the U.S. Constitution.
By these unlawful acts, the Defendant States have not
only tainted the integrity of their own citizens’ vote,
but their actions have also debased the votes of
citizens in Plaintiff State and other States that
remained loyal to the Constitution,

Elections for federal office must comport with
federal constitutional standards, sce Bush II, 531 U.S.
at 103-05, and executive branch government officials
cannot subvert these constitutional requirements, no
‘matter their stated intent. For presidential elections,
cach State must appoint its Electors to the electoral
college in a manner that complies with the
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Constitution,

specifically

the Electors
Clauserequirement

that only state
legislatures

may set therules
governing

the appointment

of electors
and theelections

upon
which

such
appointment

is based.tConstitutional

Background
The Electors

Clause
requires

that each
State“shall

appoint”
its Presidential

Electors
“in suchManner

as the Legislature

thereof
may direct.”

U.S.CONST.
art. IL § 1, cl. 2 (emphasis

added);
cf. id. ant. I,

§ 4 (similar
for time,

place,
and manner

of federallegislative

elections).

“(T]he
state

legislature's

powerto select
the manner

for appointing

electors
is

plenary.”
Bush

I1, 531 USS. at 104 (emphasis

added),and sufficiently

federal
for this Court's

review.
Bushv. Palm

Beach
Cty. Canvassing

Bd., 531 U.S. 70, 76
(2000)
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I). This
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of

the presidential

selection
process:

“Nothing
was moreto be desired

than
that every

practicable
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to cabal,
intrigue,

and corruption.”
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When
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to appoint
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must
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with
all constitutional

requirements.

Bush
11, 531 U.S. at 104. When
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election—for
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on a subsequent

day in such

! Subject
to override
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State
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and manner
forelecting
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of Congress,
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non-legislative
actors
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set State

election
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Clause.
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5
a manner as the legislature of such State may direct.”
3US.C.§ 2 (emphasis added).
Defendant States’ Violations of Electors Clause

As set forth in the Complaint, executive and
judicial officials made significant changes to the
legislatively defined election laws in the Defendant
States. See Compl. at 44 29-134. Taken together,
these non-legislative changes did away with statutory
ballotseeurity measures for absentee and mail-in
ballots such as signature verification, witness
requirements, and statutorily authorized secure
ballot drop-off locations.

Citing the COVID-19 pandemic, Defendant States
gutted the safeguards for absentee ballots through
non-legislative actions, despite knowledge that
absentee ballots are “the largest source of potential
voter fraud,” BUILDING CONFIDENCE IN U.S.
ELECTIONS: REPORT OF THE COMMISSION ON FEDERAL
ELECTION REFORM, at 46 (Sept. 2005) (hereinafter,
“CARTER-BAKER'), which is magnified when absentec
balloting is shornofballot-integrity measures such as
signature verification, witness requirements, or
outer-cnvelope protections, or when absentee ballots
are processed and tabulated without bipartisan
observation by poll watchers.
Factual Background

Without Defendant States’ combined 72 electoral
votes, President Trump presumably has 232 electoral
votes, and former Vice President Biden presumably
has 234. Thus, Defendant States’ electors will
determine the outcome of the election. Alternatively,
if Defendant States are unable to certify 37 or more
electors, neither candidate will have a majority in the
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6
Electoral College, in which case the election would
devolve to the U.S. House of Representatives under
the Twelfth Amendment to the U.S. Constitution.

STANDARDOFREVIEW.
Original actions follow the motions practiceofthe

Federal Rules ofCivil Procedure. S.Ct. 17.2, Plaintiffs
can obtain preliminary injunctions in original actions.
See California v. Texas, 459 US. 1067 (1982)
(‘[mJotion of plaintiff for issuance of a preliminary
injunction granted"); United States v. Louisiana, 351
U.S. 978 (1956) (enjoining named state officers “and
others acting with them ... from prosecuting any other
case or cases involving the controversy before this
Court until further order of the Court’). Similarly, a
moving party can seck a stay pending appeal under
this Court's Rule 23.2

Plaintiffs who scek interim relief under Federal
Rule 65 must establish that they likely will succeed on
the merits and likely will suffer irreparable harm
without interim relief, that the balance of equities
between their harm in the absence of interim relief
and the defendants’ harm from interim relief favors
the movants, and that the public interest favors
interim relief. Winter v. Natural Resources Def.
Council, Inc., 555 U.S. 7, 20 (2008). To obtain a stay
pending appeal under this Court's Rule 23, the
applicant must meet a similar test:

2 Swed, Frank v. Walker, 135 5.01. 7 2014); Husted v. Ohio
State Conf. ofthe NAACP, 135 S.C.42 (204): North Carolina v.
League of Women Voters, 135 S.CK. 6 (2010): Arizona Sects of
State's Office v. Feldman, 137 S.Ct. 446 (2016): North Carolinav. Covington, 138 S.CL. 971 018). Republican Nat Cont. .
Democratic Nat Com. 110 S.C. 1205 (2020),

FL-AG21:0220-A-001075



(1) a reasonable probability that four Justices
will consider the issue sufficiently meritorious
to grant certiorari; (2) a fair prospect that a
‘majority of the Court will vote to reverse the
judgment below; and (3) a likelihood that
irveparable harm will result from thedenial of
a stay. In close cases the Cireuit Justice or the
Court will balance the equities and weigh the
relative harms to the applicant and to the
respondent.

Hollingsworth v. Perry, 558 U.S. 183, 190 (2010).
ARGUMENT

1. THIS COURT IS LIKELY TO EXERCISE ITS
DISCRETION TO HEAR THIS CASE.
Although Plaintiff State disputes that this Court

has discretion to decide not to hear this case instituted
by a sovereign State, sce 28 US.C. § 1251() (this
Court's jurisdiction is exclusive for actions between
States); Nebraska v. Colorado, 136 S.Ct. 1034, 1035
(2016) (Thomas, J., dissenting, joined by Alito, J);
accord New Mexico v. Colorado, 137 S.Ct. 2319 (2017)
(Thomas, J., dissenting), this Court is nonetheless
likely to exercise its discretion to hear this case for two
reasons, which is analogous to the first Hollingsworth
factor for a stay.

First, in the analogous case of Republican Party v.
Boockar, No. 20A54, 2020 U.S. LEXIS 5181 (Oct. 19.
2020), four justices voted to stay a decision by the
Pennsylvania Supreme Court that worked an example
of the type of non-legislative revision to State election
law that the Plaintiff State challenges here. In
addition, since then, a new Associate Justice joined
the Court, and the Chief Justice indicated a rationale
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8
for voting against a stay in Democratic Nat'l Comm.
©. Wisconsin State Legis., No. 20A66, 2020 U.S. LEXIS
5187, at *1 (Oct. 26, 2020) (Roberts, C.J., concurring
in denial of application to vacate stay) thateither does
not apply to original actions or that was wrong for the
reasons set forth in Section ILA2, supra (non-
legislative amendment of State election statutes poses
a question that arises under the federal Constitution,
see Bush II, 531 US. at 113 (Rehnquist, CL.
concurring)

Second, this Court has repeatedly acknowledged
the “uniquely important national interest”in elections
for president and the rules for them. Bush 11, 531 U.S.
at 112 (interior quotations omitted); sec also Oregon v.
Mitchell, 400 U.S. 112 (1970) (original jurisdiction in
voting-rights cases). Few cases on this Court's docket
will be as important to our future as this case.

Third, no other remedy or forum exists for a State
to challenge multiple States’ maladministration of a
presidential clection, see Section ILA8, infra, and
some court must have jurisdiction for these
fundamental issues about the viability of our
democracy: “if there is no other mode of trial, that
alone will give the King's courts a jurisdiction.”
Mostyn v. Fabrigas, 98 Eng. Rep. 1021, 1028 (K.B.
1774) (Lord Mansfield).
11. THE PLAINTIFF STATE IS LIKELY TO

PREVAIL.
Under the  Winter-Hollingsworth test, the

plaintiffs likelihoodofprevailing is the primary factor
toassess the need for interim relief. Here, the Plaintiff
State will prevail because this Court has jurisdiction
and the Plaintiff State's merit case is likely to prevail.
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9
A. This Court has jurisdiction over

PlaintiffState’s claims
In ordertogrant leave to fle, this Court first must

assureitself of its jurisdiction, Steel Co. v. Citizens for
a Better Env, 523 U.S. 83, 95 (1998); cf. Foman v.
Davis, 371 USS. 178, 182 (1962) (courts deny leave to
file amended pleadings that would be futile). That
standard is met here. The Plaintiff State's
fundamental rights and interests are at stake. This
Court is the only venue that can protect the Plaintiff
State's Electoral College votes from being cancelled by
the unlawful and constitutionally tainted votes cast
by Electors appointed by the Defendant States.

1. The claims fall within this Court's
constitutional and statutory subject-
‘matter jurisdiction.

The federal judicial power extends to
“Controversies between two or more States.” U.S.
CONST. art. III, § 2, and Congress has placed the
jurisdiction for such suits exclusively with the
Supreme Court: “The Supreme Court shall have
original and exclusive jurisdiction of all controversies
between two or more States.” 28 US.C. § 1251)
(emphasis added). This Court not only is a permissible
court for hearing this action; it is the only court that
can hear this action quickly enough to render relief
sufficient to avoid constitutionally tainted votes in the
Electoral College and to place the appointment and
certification of the Defendant States’ presidential
electors before their legislatures pursuant to 3 U.S.C.
§§ 2,5, and 7 in time for a vote in the House of
Representatives on January 6, 2021. See3US.C. § 15.
With that relief in place, the House can resolve the

FL-AG21:0220-A-001078



10
election on January 6, 2021, in time for the President
to be selected by the constitutionally set date of
January 20. U.S. CONST. amend. XX, § 1.

2. The claims arise under the
Constitution.

When States violate their own election laws, they
may argue that these violations are insufficiently
federal to allow review in this Court. Cf. Foster v.
Chatman, 136 S.Ct. 1737, 1745-46 (2016) (this Court
lacks jurisdiction to review state-court decisions that
“rest[] on an adequate and independent state law
ground”). That attempted evasion would fail for two
reasons.

First, in the lection contest, a state-court remedy
ora state executive's administrative action purporting
to alter state election statutes implicates the lectors
Clause. See Bush II, 531 U.S. at 105. Even a plausible
federal-law defense to state action arises under
federal law within the meaning of Article IIL. Mesa v.
California, 489 U.S. 121, 136 (1989) (holding that “it
is the raising of a federal question in the officer's
removal petition that constitutes the federal law
under which the action against the federal officer
arises for Art. III purposes’). Constitutional arising-
under jurisdiction exceeds statutory federal-question
jurisdiction of federal district courts,” and—indeed—
we did not even have federal-question jurisdiction
until 1875. Merrell Dow: Pharm., 478 U.S. at 807. The

3 The statute for fedoraloffcr removal at issue in Mesaomits the wellpleaded complain rule. id, which is a statutory
restriction on federal.question jurisdiction under 25 US.C. §1331. See Merrell Dow Pharm. Inc. . Thompson,475 U.S. 501
508(1956).
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Plaintiff State's Electoral Clause claims arise under
the Constitution and so are federal, evenif the only
claim is that the Defendant States violated their own
state election statutes. Moreover, as is explained
below, the Defendant States’ actions injure the
interests of Plaintiff State in the appointment and
certification of presidential electors to the Electoral
College.

Given this federal-law basis against these state
actions, the state actions are not “independent” of the
federal constitutional requirements that provide this
Court jurisdiction. Fox Film Corp. v. Muller, 296 U.S.
207, 210-11 (1985); cf. City of Chicago v. Int'l Coll. of
Surgeons, 522 U.S. 156, 164 (1997) (noting that “even
though state law creates a party's causes of action, its.
case might still ‘arise under’ the laws of the United
States if a well-pleaded complaint established that its
right to relief under state law requires resolution of a
substantial question of federal law” and collecting
cases) (internal quotations and alterations omitted).
Plaintiff State's claims therefore fall within this
Court's arising-under jurisdiction.

Second, state election law is not purely a matter
ofstate law because it applies “not only to elections to
state offices, but also to the election of Presidential
electors,” meaning that state law operates, in part, “by
virtueof a direct grant of authority made under Aut.
IL § 1, cl. 2, of the United States Constitution.” Bush
1,531 US. at 76. Logically, “any state authority to
regulate election to [federal] offices could not precede
their very creation by the Constitution,” meaning that
any “such power had to be delegated to, rather than
reserved by, the States.” Cook v. Gralike, 531 U.S.
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510, 522 (2001) (internal quotations omitted). “It is no
original prerogative of State power to appoint a
representative, a senator, or President for the Union.”
J. Story, 1 COMMENTARIES ON THE CONSTITUTION OF
THE UNITED STATES § 627 (3d cd. 1858). For these
reasons, any “significant departure from the
legislative scheme for appointingPresidential electors
presents a federal constitutional question.” Bush II,
531 US. at 113 (Rehnquist, C.J., concurring).

Under these circumstances, this Court has the
power both to review and to remedy a violation of the
Constitution. Significantly, parties do not need
winning hands to establish jurisdiction. Instead,
jurisdiction exists when “the rightofthe petitioners to
recover under their complaint will be sustained if the
Constitution and laws of the United States are given
one construction,” evenifthe right “will be defeated if
they are given another.” Bell v. Hood, 327 U.S. 678,
685 (1946). At least as to jurisdiction, a plaintiff need
survive only the low threshold that “the alleged claim
under the Constitution or federal statutes [not] .. be
immaterial and made solely for the purpose of
obtaining jurisdiction or ... wholly insubstantial and
frivolous.” Id. at 682. The Bill of Complaint meets that,
test.

3. The claims raise a “case or
controversy” between the States.

Like any other action, an original action must
meet the Article III criteria for a case or controversy:
“it_must appear that the complaining State has
suffered a wrong through the action of the other State,
furnishing ground for judicial redress, or is asserting
a right against the other State which is susceptible of
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judicial enforcement according to the accepted
principles of the common law or equity systems of
jurisprudence.” Maryland v. Louisiana, 451 U.S. 725,
735-36 (1981) (internal quotations omitted). Plaintiff
State has standing under those rules.

With voting, “the right of suffrage can be denied
by a debasement or dilution of the weightof a citizen's
vote just as effectively as by wholly prohibiting the
fice exercise of the franchise.” Bush I1, 531 U.S. at
105 (quoting Reynolds, 377 US. at 535). In
presidential elections, “the impact of the votes cast in
each State is affected by the votes cast for the various
candidates in other States.” Anderson v. Celebrezze,
460 U.S. 780, 795 (1983). Thus, votes in the Defendant,
States affect the votes in the Plaintiff State, as set
forth in more detail below.

a. Plaintiff State suffers an injury
in fact,

The citizens of Plaintiff State have the right to
demand that all other States abide by the
constitutionally set rules in appointing Presidential
Electors to the Electoral College. “No right is more
precious in a free country than that of having a voice
in the election of those who make the laws under
which, as good citizens, we must live. Other rights,

+ Auits constitutional minimum, standing doctrine measures
the necessary cffect on plaintiffs under a tripartite test:
cognizable injury to the plaintifs, causation by the challenged
conduct, and redressable by a court. Lujan v. Defenders ofWildife, 501 U.S. 555, 561-62 (1992). The rules for standing in
state-versus-statc actions is the same as the rules in other
actions under Awticle IH. See Maryland v. Louisiana, 451 US.
725.756 (1981).
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even the most basic, are illusory if the right to vote is
undermined.” Wesberry, 376 US. at 10; Yick Wo v.
Hopkins, 118 U.S. 356, 370 (1886) (‘the political
franchise of voting” is “a fundamental political right,
because preservative of all rights”). “Every voter in a
federal ... election, whether he votes for a candidate
with little chance of winning or for one with little
chance of losing, has a right under the Constitution to
have his vote fairly counted.” Anderson v. United
States, 17 US. 211, 227 (1974); Baker v. Carr, 369
U.S. 186, 208 (1962). Put differently, “a citizen has a
constitutionally protected right to participate in
elections on an equal basis with other citizens in the
jurisdiction,” Dunn. v. Blumstein, 405 U.S. 330, 336
(1972), and—unlike the residency durations required
in Dunn—the “jurisdiction” here is the entire United
States. In short, the rights at issue are cognizable
under Article IIL.

Significantly, PlaintiffState presses its own form
of voting-rights injury as a State. As with the one-
person, onc-vote principle for congressional
redistricting in Wesberry, the equality of the States
arises from the structureof the Constitution, not from
the Equal Protection or Due Process Clauses. See
Wesberry, 376 US. at 7-8; id. n.10 (expressly not
reaching claims under Fourteenth Amendment).
Whereas the House represents the People
proportionally, the Senate represents the States. See
U.S. CONST. art. V, cl. 3 ("no state, without its consent,
shall be deprivedofits equal suffrage in the Senate”).
While Americans likely care more about whoiselected.
President, the States have a distinct interest in who
is elected Vice President and thus who can cast the tie-
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breaking vote in the Senate. Through that interest,
Plaintiff State suffers an Article III injury when
another State violates federal law to affect the
outcome of a presidential election. This injury is
particularly acute in 2020, where a Senate majority
often will hang on the Vice President's tie-breaking
vote because of the nearly equal—and, depending on
the outcome of Georgia run-off elections in January,
possibly equal—balance between political parties.
Quite simply, it is vitally important to the States who
becomes Vice President.

Because individual citizens may arguably suffer
only a generalized grievance from Electors Clause
violations, Plaintiff State has standing where its
citizen voters would not, Lance v. Coffman, 549 U.S.
437, 442 (2007) (distinguishing citizen plaintiffs from
citizen relators who sued in the name of a state). In
Massachusetts v. Environmental Protection Agency,
549 US. 497 (2007), this Court held that states
secking to protect their sovereign interests are
“entitled to special solicitude in our standing
analysis.” Id. at 520. While Massachuselts arose in a
different context—the same principles of federalism
apply equally here to require special deference to the
sovereign states on standing questions.

In addition to standing for their own injuries,
States can assert parens patriae standing for their
citizens who are Presidential Electors: Like

3 “The ‘parens patria’ doctrine.. is a recognition of the.
principle that the state, when a party to: sui involving matter
of sovereign interest, ‘must be deemed to represent all its
citizens” New Jersey v. New York, 345 U.S. 369, 372.73 (195)
(quotingKentucky v. Indiana, 281 US. 163, 173 (1930).
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legislators, Presidential Electors assert “legislative
injury” whenever allegedly improper actions deny
them a working majority. Coleman u. Miller, 307 U.S.
433, 435 (1939). The Electoral College is a zero-sum
game. If the Defendant. States’ unconstitutionally
appointed Electors vote for a presidential candidate
opposed by the Plaintiff State's presidential electors,
that operates to defeat the Plaintiff State's interests.
Indeed, even without an electoral college majority,
presidential electors suffer the same voting-debase.
ment injury as voters generally: “It must be
remembered that ‘the right of suffrage can be denied
by a debasement or dillution of the weight ofa citizen's
vote just as effectively as by wholly prohibiting the
free exercise of the franchise.” Bush II, 531 U.S. at
105 (quoting Reynold, 377 U.S. at 555). Those injuries
to electors serve as an Article IIT basis for a parens
patriae action by their States.

b. The Defendant States caused the
injuries.

Non-legislative officials in the Defendant States
cither directly caused the challenged violationsof the
Electors Clause or, in the case of Georgia, acquiesced
to them in settling a federal lawsuit. The Defendants
thus caused the Plaintiffs injuries.

© Because Plaintiff State appointed its presidential clectors
fully consistent with the Constitution, it suffers injury if its
presidential clectors are defeated by the Defendant States
unconstitutionall appointed presidential electors. This injury is
all the more acute because Plaintiff State has taken steps to
prevent fraud. Unlike the Defendant States, the Plaintiff State
neither weakened nor allowed the weakening of its ballot
integrity statutes by non-legisative means.
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c. The requested relief would
redresstheinjuries.

This Court has authority to redress the Plaintiff
State's injuries, and the requested relief will do so.

First, while the Defendant States are responsible
for their elections, this Court has authority to enjoin
reliance on unconstitutional elections:

When the state legislature vests the right to
vote for President in its people, the right to
vote as the legislature has prescribed is
fundamental; and one source of its funda-
mental nature lies in the equal weight
accorded to each vote and the equal dignity
owed to each voter,

Bush 11, 531 U.S. at 104; City of Boerne v. Flores, 521
US. 507, 524 (1997) (‘power to interpret the
Constitution in a case or controversy remains in the
Judiciary”). The Plaintiff State does not ask this Court
to decide who won the election; they only ask that the
Court enjoin the clear violationsof the Electors Clause
of the Constitution.

Second, the relief that the Plaintiff State
requests—namely, remand to the State legislatures to
allocate presidential electors in a manner consistent
with the Constitution—does not violate the Defendant
States’ rights or exceed this Court's power. The power
to selectpresidentialelectors is a plenary powerof the
legislatures, and this remains so, without regard to
state law:

This power is conferred upon the legislatures
ofthe States by the Constitutionof the United
States, and cannot be taken from them or
modified by their State constitutions....
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18
Whatever provisions may be made by statute,
or by the state constitution, to choose electors
by the people, there is no doubt of the right of
the legislature to resume the power at any
time, for it can neither be taken away nor
abdicated

McPherson v. Blacker, 146 USS. 1, 35 (1892) (internal
quotations omitted): accord Bush I, 531 U.S. at 76-77;
Bush 11, 531 U.S at 104.

Third, uncertainty of how the Defendant States’
legislatures will allocate their electors is irrelevant to
the question of redressability:

If a reviewing court agrees that the agency
misinterpreted the law, it will set aside the
agency's action and remand the case — even
though the agency ... might later, in the
exercise of its lawful discretion, reach the
same result for a different reason.

FEC v. Akins, 524 US. 11, 25 (1998). The Defendant
States’ legislatures would remain free to exercise
their plenary authority under the Electors Clause in
any constitutional manner they wish. For example,
they may review the presidential election results in
their State and determine that winner would be the
same, notwithstanding the violations of state law in
the conduct of the election. Or they may appoint the
Electors themselves, cither appointing all for one
presidential candidate or dividing the State's Electors
and appointing some for one candidate and some for
another candidate. Or they may take any number of
actions that would be consistent with the
Constitution. Under Akins, the simple act of
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reconsideration under lawful means is redress
enough.

Fourth, the requested relief is consistent with
federal election law: “Whenever any State has held an
election for the purpose of choosing electors, and has
failed to make a choice on the day prescribed by law,
the electors may be appointed on a subsequent day in
such a manner as the legislature of such State may
direct.” 3 US.C. § 2. Regardless of the statutory
deadlines for the Electoral College to vote, this Court
could enjoin reliance on the results from the
constitutionally tainted November 3 clection, remand
the appointment of Electors to the Defendant States,
and order the Defendant States’ legislatures to certify
their Electors in a manner consistent with the
Constitution, which could be accomplished well in
advance of the statutory deadline of January 6 for the
House to count the presidential electors’ votes. 3
USC.§15.

4. PlaintiffState has prudential
standing.

Beyond the constitutional baseline, standing
doctrine also poses prudential limits like the zone-of.
interests test, AssnofData Processing Serv. Org., Inc.
©. Camp, 397 U.S. 150, 153 (1970), and the need for
those secking to assert absent third parties’ rights to
have their own Atticle III standing and a close
relationship with the absent third parties, whom a
sufficient “hindrance” keeps from asserting their
rights. Kowalski v. Tesmer, 543 US. 125, 128-30
(2004). Prudential doctrines pose no barrier here.

First, the injuries asserted here are “arguably
within the zone of interests to be protected or
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regulated by the ... constitutional guarantee in
question” Camp, 397 US. at 153. The Court has
relied on the structure of the Constitution to provide
the one-person, onc-vote standard, Wesberry, 376 U.S.
at 7-8 & n.10, and this case is no different. The
structure of the Electoral College provides that each
State is allocated a certain number of presidential
electors depending upon that State's representation in
Congress and that cach State must abide by
constitutional requirements in the appointment of its
Electors. When the elections in one State violate
those requirements in a presidential election, the
interests of the citizens in other States are harmed.

Second, even if parens patriae standing were not
available, States have their own injury, a close
relationship with their citizens, and citizens may
arguable lack standing to assert injuries under the
Electors Clause. See, e.g., Bognet v. Secly Pa., No. 20-
3214, 2020 U.S. App. LEXIS 35639, at *18-26 (3d Cir.
Nov. 13, 2020). States, by contrast, have standing to
assert such injuries. Lance, 549 US. at 442
(distinguishing citizen plaintiffs who suffer a
generalized grievance from citizen relators who sued
in the nameof a state); o. Massachusetts, 519 U.S. at
520 (federal courts owe “special solicitude in standing
analysis"). Moreover, anything beyond Article III is
merely prudential. Caplin & Drysdale v. United
States, 491 U.S. 617, 623 n.3 (1989). Thus, States also
have third-party standing to assert their citizens’
injuries.
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5. This action is not moot and will not
becomemoot.

None of the looming election deadlines are
constitutional, and they all are within this Court's
power to enjoin. Indeed,if this Court vacated a State's
appointment or certification of presidential electors,
those Electors could not vote on December 14, 2020; if
the Court vacated their vote after the fact, the House
of Representatives could not count those votes on
January 6, 2021. There would be ample time for the
Defendant States’ legislatures to appoint new
presidential electors in a manner consistent with the
Constitution. Any remedial action can be complete
well before January 6, 2020. Indeed, even the
swearing in of the next President on January 20, 2021,
will not moot this case because review could outlast
even the selection of the next President under “the
‘capable of repetition, yet evading review’ doctrine,”
which applies “in the contextofelection cases ... when
there are ‘as applied” challenges as well as in the more
typical case involving only facial attacks.” FEC v.
Wisconsin Right to Life, Inc., 551 U.S. 449, 463 (2007)
(internal quotations omitted); accord Norman v. Reed,
502 U.S. 279, 287-88 (1992). Mootness is not, and will
not become, an issue here.

6. This matter is ripe for review.
The Plaintiff State's claims are clearly ripe now,

but they were not ripe before the election: “A claim is
not ripe for adjudication if it rests upon contingent
future events that may not occur as anticipated, or
indeed may not occur at all.” Texas v. United States,
523 US. 296, 300 (1998) (internal quotations and
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citations omitted). Prior to the election, there was no
reason to know who would win the vote in any given
State.

Ripeness also raises the question of laches, which
Justice Blackmun called “precisely the opposite argu-
ment” from ripeness. Lujan v. Natl Wildlife Fed’n,
497 US. 871, 915 n16 (1990) (Blackmun, dJ.,
dissenting). Laches is an equitable defense against
unreasonable delay in commencing suit. Petrella v.
MGM, 572 US. 663, 667 (2014). This action was
neither unreasonably delayed nor is prejudicial to the
Defendant States.

Before the election, thePlaintiff State had no ripe
claim against a Defendant State:

“One cannot be guilty of laches until his right
ripens into one entitled to protection. For only
then can his torpor be deemed inexcusable.”

What-A-Burger of Va., Inc. v. Whataburger, Inc., 357
F.3d 441, 449-50 (4th Cir. 2004) (quoting 5 J. Thomas
McCarthy, MCCARTHY ON TRADEMARKS AND UNFAIR
COMPETITION § 31: 19 (4th ed. 2003); Gasser Chair Co.
©. Infanti Chair Mfg. Corp. 60 F.3d 770, 777 (Fed. Cir.
1995) (same); Profitness Physical Therapy Clr. v. Pro-
Fit Orthopedic & Sports Physical Therapy P.C., 314
F.3d 62, 70 (2d Cir. 2002) (same). The Plaintiff State
could not have brought this action before the election
results. Nor did the full extent of the county-level
deviations from election statutes in the Defendant

© is loss clear whether this matter became ripe on or soon
after lection ight when the networks “called” the election for
Mie. Biden or significantly later when cough States certified
heir vote totals to give him 270-plus anticipated votes in the
electoral college.
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States become evident until days after the election.
Moreover, a State may reasonably assess the status of
litigation commenced by candidates to the
presidential election prior to commencing its own
litigation. Neither ripeness nor laches presents a
timing problem here.

7. Thisactiondoesnotraiseanon-
iusticiablepoliticalquestion.

The “political questions doctrine” does not apply
here. Under that doctrine, federal courts will decline
10 review issues that the Constitution delegates to one.
of the other branches—the “political branches’—of
government, While appointing presidential electors
involves political rights, this Court has ruled in a line
of cases beginning with Baker that constitutional
claims related to voting (other than claims brought
under the Guaranty Clause of Article IV, §4) are
justiciable in the federal courts. As the Court held in
Baler, litigation over political rights is not the same
asa political question:

We hold that this challenge to an
apportionment presents no nonjusticiable
“political question.” The mere fact that the
suit seeks protection of a political right does
not mean it presents a political question. Such
an objection “is little more than a play upon
words.”

Baker, 369 U.S. at 209. This is no political question; it
is a constitutional one that this Court should answer.

8. No adequate alternate remedy or
forum exists.

In determining whether to hear a case under this
Courts original jurisdiction, the Court has considered
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whether a plaintiff State “has another adequate forum
in whichto settle [its] claim.” United States v. Nevada,
412U.S. 534, 538 (197). This equitable limit does not
apply here because Plaintiff State cannot sue
Defendant States in any other forum.

To the extent that Defendant States wish to avail
themselves of 3 US.C. § 5's safe harbor, Bush I, 531
U.S. at 77-78, this action will not meaningfully stand
in their way:

The State, of course, after granting the
franchise in the special context of Article II,
can take back the power to appoint electors. ...
There is no doubtofthe rightof the legislature
to resume the power at any time, for it can
neither be taken away nor abdicated[.]

Bush II, 531 US. at 104 (citations and internal
quotations omitted).s The Defendant States’ legisla-
ture will remain free under the Constitution to
appoint electors or vote in any constitutional manner
they wish. The only thing that they cannot do—and
should not wish to do—is to rely on an allocation
conducted in violation of the Constitution to
determine the appointmentof presidential electors.

Moreover, if this Court agrees with the Plaintiff
State that the Defendant States’ appointment of
presidential electors under the recently conducted
elections would be unconstitutional, then the
statutorily created safe harbor cannot be used as a

© Indeed. the Constitution alsoincludes another backstop: it
no person have such majority [of electoral votes], then from the
persons having the highest numbers not exceeding three on the
Vistofthose votedfor as President, the Houseof Representatives
shallchoose immediately, byballot” U.S. CONST. amend. XII
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justification for a violation of the Constitution. The
safe-harbor framework created by statute would have
to yield in order to ensure that the Constitution was
not violated.

Itisof no moment that Defendants’ state laws may
purport to tether state legislatures to popular votes.
Those state limits on a state legislature's exercising
federal constitutional functions cannot. block action
because the U.S. Constitution “transcends any
limitations sought to be imposed by the people of a
State” under this Court's precedents. Leser v. Garnet,
258 U.S. 130, 137 (1922); see also Bush I, 531 US. at
7; United States Term Limits v. Thornton, 514 U.S.
779, 805 (1995) (“the power to regulate the incidents
of the federal system is not a reserved power of the
States, but rather is delegated by the Constitution’).
As this Court recognized in McPherson v. Blacker, the
authority to choose presidential electors:

is conferred upon the legislaturesof the states
by the Constitution of the United States, and
cannot be taken from them or modified by
their state constitutions. ... Whatever
provisions may be made by statute, or by the
state constitution, to choose electors by the
people, there is no doubt of the right of the
legislature to resume thepower at any time, for
it can neither be taken away orabdicated.

146 US. 1, 35 (1892) (emphasis added) (internal
quotations omitted). The Defendant. States would
suffer no cognizable injury from this Court's enjoining
their reliance on an unconstitutional vote.
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B. The Plaintiff State is likely to prevail on

the merits.
For interim relief, the most important factor is the

likelihood of movants’ prevailing. Winter, 555 U.S. at
20. The Defendant States’ administrationof the 2020
election violated the Electors Clause, which renders
invalid any appointmentof presidentialelectors based
upon those election results. For example, even
without fraud or nefarious intent, a mail-in vote not
subjected to the State legislatures ballot-integity
measures cannot be counted. It does not matter that a
judicial or executive officer sought to bypass that
screening in response to the COVID pandemic: the
choice was not theirs to make. “Government is not free
to disregard the [the Constitution] in times of crisis.”
Roman Catholic Diocese of Brooklyn, New York v.
Cuomo, 592 US. __ (Nov. 25, 2020) (Gorsuch, J.,
concurring). With all unlawful votes discounted, the
election result is an open question that this Court
must address. Under 3 USC. § 2, the State
legislatures may answer the question, but the
question must be asked here.

1. DefendantStatesviolatedthe
Electors Clause by modifying their
legislatures’ election laws through
non-legislative action.

The Electors Clause grants authority to State
Legislatures under both horizontal and vertical
separation of powers. It provides authority to cach
State—not to federal actors—the authority to dictate
the manner of selecting presidential clectors. And
within each State, it explicitlyallocates that authority
to a single branch of State government: to the
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“Legislature thereof” U.S. Const. Art. IL, § 1, cl. 2.
State legislatures’ primacy vis-d-vis non-legislative
actors—whether State or federal—is even more
significant than congressional primacy vis-d-vis State
legislatures.

The State legislatures’ authority is plenary. Bush
11,531 US. at 104. It “cannot be taken from them or
modified” even through “their state constitutions.”
McPherson, 146 US. at 35; Bush 1, 531 U.S at 76-17;
Bush II, 531 US at 104. The Framers allocated
election authority to State legislatures as the branch
closest—and most. accountable—to the People. See,
eg. Robert G. Natelson, The Original Scope of the
Congressional Power to Regulate Elections, 13 U. Pa.
J. CONST. L. 1, 31 (2010) (collecting Founding-cra
documents); cf. THE FEDERALIST No. 57, at 350 (C.
Rossiter, ed. 2003) (Madison, J) (‘House of
Representatives is so constituted as to support in its
‘members an habitual recollection of their dependence
on the people”). Thus, only the State legislatures are
permitted to create or modify the respective State's
rules for the appointment of presidential electors. U.S.
CoN. art. IL,§ 1, cl. 2

Regulating election procedures is necessary both
to avoid chaos and to ensure faimess:

Common sense, as well as constitutional law,
compels the conclusion that government must
play an active role in structuring elections; as
a practical matter, there must be a substan-
tial regulationofelections if they are to be fair
and honest and if some sort of order, rather
than chaos, is to accompany the democratic
Processes.
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Burdick v. Takushi, 504 U.S. 428, 433 (1992) (interior
quotations omitted). Thus, for example, deadlines are
necessary to avoid chaos, even if some votes sent via
absentee ballot do not arrive timely. Rosario tv.
Rockefeller, 410 US. 752, 758 (1973). Even more
importantly in this pandemic year with expanded
mailin voting, ballot-integrity _measures—e.g.,
witness requirements, signature verification, and the
like—are an essential component of any legislative
expansion of mail-in voting. Sec CARTER-BAKER, at 46
(absentee ballots are “the largest source of potential
voter fraud"). Though it may be tempting to permit a
breakdown of the constitutional order in the face ofa
global pandemic, the rule of law demands otherwise.

Specifically, because the Electors Clause makes
clear that state legislative authority is exclusive, non-
legislative actors lack authority to amend statutes.
Republican Party of Pa. v. Boockuar, No. 20-542, 2020
USS. LEXIS 5188, at *4 (Oct. 28, 2020) (‘there is a
strong likelihood that the State Supreme Court
decision violates the Federal Constitution”) (Alito, J.,
concurring); Wisconsin State Legis., No. 20A66, 2020
US. LEXIS 5187, at *11-14 (Oct. 26, 2020)
(Kavanaugh, J., concurring in denial of application to
vacate stay); cf. Grayned v. City of Rockford, 408 U.S.
104, 110 (1972) Cit is not within our power to construe
and narrow state laws"); Free Enter. Fund v. Pub. Co.
Accounting Oversight Bd., 561 U.S. 477, 509-10 (2010)
(editorial freedom ... [to “blue-pencil’ statutes]
belongs to the Legislature, not the Judiciary”). That
said, courts can enjoin elections or even enforcement,
of unconstitutional election laws, but they cannot
rewrite the law in federal presidential elections.
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For example, ifa state court enjoins or modifies

ballot-integrity measures adopted to allow absentee
or mail-in voting, that invalidates ballots cast under
the relaxed standard unless the legislature has—prior
to the election—ratified the new procedure. Without
pre-clection legislative ratification, results based on
the treatment and tabulation of votes done in
violation of state law cannot be used to appoint
presidential electors.

Elections must be lawfulcontests, but they should
not be mere litigation contests where the side with the
most lawyers wins. As with the explosion of nation-
wide injunctions, the explosion of challenges to State
election law for partisan advantage in the lead-up to
the 2020 election “is not normal.” Dep't of Homeland.
Sec. v. New York, 140'S. Ct. 599, 600 (2020) (Gorsuch,
J., concurring in the grant of stay). Nor is it healthy.
Under the “Purcell principle,”federalcourts generally
avoid enjoining state election laws in the period close
to an election. Purcell, 549 U.S. at 4-5 (citing “voter
confusion and consequent incentive to remain away
from the polls”). Purcell raises valid concerns about
confusion in the run-up to elections, but judicial
election-related injunctions also raise post-election
concerns. For example, if a state court enjoins ballot-
integrity measures adopted to secure absentee or
mail-in voting, that invalidates ballots cast under the
relaxed standard unless the State legislature has had
time to ratify the new procedure. Without cither pre-
election legislative ratification or a severability clause
in the legislation that created the rules for absentee
voting by mail, the state court's actions operate to
violate the Electors Clause.
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2. State and local administrator's

systemic failure to follow State
election law qualifies as an unlawful
amendmentofState law.

When non-legislative state and local executive
actors engage in systemic or intentional failure to
comply with their State's duly enacted election laws,
they adopt by executive fiat adefacto equivalentof an
impermissible amendment of State election law by an
executive or judicial officer. See Section ILB.1, supra.
This Court recognizes an executive's “consciously and
expressly adoptfing] a general policy that is so
extreme ais to amount to an abdication of its statutory
responsibilities” as another form of reviewable final
action, even if the policy is nota written policy.
Heckler v. Chaney, 470 US. 821, 833 nd (1985)
(interior quotations omitted); accord id. at 839
(Brennan, J., concurring). Without a bona fide
amendment to State election law by the legislature,
exeutive officers must follow state law. Cf. Morton v.
Ruiz, 415 US. 199, 235 (1974); Servicev. Dulles, 351
U.S. 363, 388-89 (1957). The wrinkle here is that the
nonlegislative actors lack the authority under the
federal Constitution to enact a bona fide amendment,
regardless of whatever COVID-related emergency
power they may have.»

2 To advance the principles. enunciated in Jacobson
Massachusets, 197 U.S. 11 (1905) (concerningstate plice power
to enforce compulsory vaccination laws). as authority for non-
legislative state actors re-vriting state election statutes-—in
direct confit with the BectorsClause —is a nonstarter. Clearly,
“the Constitution docs not conflict with itselfby conferring, upon
the one hand, a... power. and taking the same power away. on
the other, by the limitations of the due process. clause.”
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This formof executive nullification of State law by

statewide, county, or city officers is a variant of
impermissible amendment by a non-legislative actor.
See Section ILB.1, supra. Such nullification is always
unconstitutional, but it is especially egregious when it
climinates legislative safeguards for election integrity
(e.2.signature and witness requirements for absentee
ballots, poll watchersw). Systemic failure by
statewide, county, or city election officials to follow
State election law is no more permissible than formal
amendments by an executive or judicial actor.
111. THE OTHER WINTER-HOLLINGSWORTH

FACTORS WARRANT INTERIM RELIEF.
Although Plaintiff State's likelihoodof prevailing

would alone justify granting interim relief, relief is
also warranted by the other Winter-Hollingstcorth
factors.

Brushaber v. Union Pac. R. Co., 210 US.1. 21 (1916). In other.
words, the States” escrved police power does not abrogate the
Constitution's express Electors Clause. Seealso Cool:v. Gralike,
531 US. at 522 (election authority is delegated to States, not
reservedby them): accord Story, 1 COMMENTARIES § 621.

Poll watchers are “prophylactic measures designed to pre-
vent election fraud.” Harriv. Conrad, 675 F.2d 1212, 1216 0.10
(11th Cir. 1982). and “to insure against tampering with the
voting process.” Baer v. Meyer, 728 F.2d 471, 476 (10th Cir.
1981). For example, poll monitors reported that 199 Chicago
voters cast 300 party-ine Democratic votes, as well as three.
party-line Republican votes in one clection. Barr v. Chatman,
397 F20515,51516.& 03 (th Cir. 1968),
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A. Plaintiff State will suffer irreparable

harmif the Defendant States’
unconstitutional presidential electors
vote in the Electoral College.

Allowing the unconstitutional election results in
Defendant States to proceed would irreparably harm
Plaintiff State and the Republic both by denying
representation in the presidency and in the Senate in
the near term and by permanently sowing distrust in

federalelections. This Court has found such threats to
constitute irreparable harm on numerous occasions.
See note 2, supra (collceting eases). The stakes in this
case are too high to ignore.

B. The balanceofequities tips to the
Plaintiff State.

All State parties represent citizens who voted in
the 2020 presidential election. Because of their
unconstitutional actions, Defendant States represent
some citizens who cast ballots not in compliance with
the Electors Clause. It does not disenfranchise anyone
0 require the State legislatures to attempt to resolve
this matter as 3 US.C. § 2, the Electors Clause, and
even the Twelfth Amendment provide. By contrast, it
would irreparably harm Plaintiff State if the Court
denied interim relief.

In addition to ensuring that the 2020 presidential
election is resolved in a manner consistent with the
Constitution, this Court must review the violations
that occurred in the Defendant States to enable
Congress and State legislatures to avoid future chaos
and constitutional violations. Unless this Court acts
to review this presidential election, these
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unconstitutional and unilateral violations of state
election laws will continue in the future.

C. The public interest favors interim relief.
The last Winter factor is the public interest. When

parties dispute the lawfulness of government action,
the public interest collapses into the merits. ACLU v.
Asheroft, 322 F.3d 240, 247 (3d Cir. 2003); Washington
©. Reno, 35 F.3d 1093, 1103 (6th Cir. 1994); League of
Women Voters of the United States v. Newby, 838 F.3d
1, 12 (D.C. Cir. 2016). If the Court agrees with
Plaintiff State that non-legislative actors lack
authority to amend state statutes for selecting
presidential clectors, the public interest requires
interim relief. Withholding relief would leave a taint
over the election, disenfranchise voters, and lead to
still more electoral legerdemain in future elections.

Electoral integrity ensures the legitimacy of not
just our governmental institutions, but the Republic
itself. See Wesberry, 376 U.S. at 10. “Voters who fear
their legitimate votes will be outweighed by
fraudulent ones will feel disenfranchised.” Purcell,
549 U.S. at 4. Against that backdrop, few cases could
warrant this Court's review more than this
extraordinary case arising from a presidential
election. In addition, the constitutionality of the
process for selecting the President is of extreme
national importance. If the Defendant States are
permitted to violate the requirements of the
Constitution in the appointment of their presidential
electors, the resulting vote of the Electoral College not
only lacks constitutional legitimacy, but the
Constitutionitself will be forever sullied.
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The nation needs this Court's clarity: “It is

emphatically the province and duty of the judicial
department to say what the law is." Marbury v.
Madison, 5 US. (1 Cranch) 137, 177 (180). While
isolated irregularities could be “garden-varicty”
election irregularities that do not raise a federal
question, the unconstitutional setting-aside of state
election statutes by non-legislative actors calls both
the result and the process into question, requiring this
Court's “unsought responsibility to resolve the federal
and constitutional issues the judicial system has been
forced to confront.” Bush II, 531 USS. at 111. The
public interest requires this Court's action.
IV. ALTERNATIVELY, THIS CASE WARRANTS

SUMMARY DISPOSITION.
In lieuof granting interim relief, this Court could

simply reach the merits summarily. C/. FED. R. CIV. P.
65()(2); S.Ct. Rule 17.5. Two things ave clear from the
evidence presented at this initial phase: (1) non-
legislative actors modified the Defendant States’
election statutes; and (2) the resulting uncertainty
casts doubt on the lawful winner. Those two facts are
enough to decide the merits of the Electors Clause
claim. The Court should thus vacate the Defendant
States’ appointment and impending certifications of
presidential electors and remand to their State
legislatures to allocate presidential electors via any
constitutional means that does not rely on 2020

“Tobe sure, ‘garden variety election irregularities’ may not
present facts sufficient (0 offend the Constitution's guarantee of
due processLI" Hunterv. Hamilton Cty. Bd.ofElections, 635 F.3d
219, 232 6th Cir. 2011) (quoting Grifin . Burns, 570 F.2d 1065,
1077 (1s Cir. 1978).
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election results that includes votes cast in violation of
State election statutes in place on Election Day.

CONCLUSION
This Court should first administratively stay or

temporarily restrain the Defendant States from
voting in the electoral college until further order of
this Court and then issue a preliminary injunction or
stay against their doing so until the conclusionof this
case on the merits. Alternatively, the Court should
reach the merits, vacate the Defendant States’ elector
certifications from the unconstitutional 2020 election
results, and remand to the Defendant States’
legislatures pursuant to 3 USC. § 2 to appoint
electors.

December 7, 2020 Respectfully submitted,

Ken Paxton”
Attorney GeneralofTexas

Brent Webster
First Assistant Attorney
Generalof Texas

Lawrence Joseph
Special Counsel to the Attorney
Generalof Texas
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No. , Original
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Fn the Supreme Court of the Tnited States

STATE OF TEXAS,
Plaintiff,

v
COMMONWEALTH OF PENNSYLVANIA, STATE OF
GEORGIA, STATE OF MICHIGAN, AND STATE OF

WISCONSIN,
Defendants.

MOTION FOR LEAVE TO FILE
BILL OF COMPLAINT

Pursuant to 28 US.C. § 1251(a) and this Court's
Rule 17, the StateofTexas respectfully seeks leave to
file the accompanying Bill of Complaint against the
States of Georgia, Michigan, and Wisconsin and the
Commonwealth of Pennsylvania (collectively, the
“Defendant States”) challenging their administration
of the 2020 presidential election.

As set forth in the accompanying brief and
complaint, the 2020 election suffered from significant
and unconstitutional irregularities in the Defendant
States:
+ Non-egislative actors’ purported amendments to

States’ duly enacted election laws, in violation of
the Electors Clauses vesting State legislatures
with plenary authority regarding the
appointment of presidential electors.
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«Intrastate differences in the treatment of voters,
with more favorable allotted to voters — whether
lawful or unlawful in areas administered by
local government under Democrat. control and
with populations with higher ratios of Democrat
voters than other areas of Defendant States.
The appearance of voting irregularities in the
Defendant States that would be consistent with
the unconstitutional relaxation of ballot-integrity
protections in those States’ election laws.

All these flaws — even the violations of state election
law — violate one or more of the federal requirements
for elections (i.e., equal protection, due process, and
the Electors Clause) and thus arise under federal lay.
See Bush v Gore, 531 U.S. 98, 113 (2000) (‘significant
departure from the legislative scheme for appointing
Presidential electors presents a federal constitutional
question’) (Rehnquist, C.J., concurring). Plaintiff
State respectfully submits that the foregoing types of
electoral irregularities exceed the hanging-chad saga
of the 2000 election in their degree of departure from
both state and federal law. Moreover, these flaws
cumulatively preclude knowing who legitimately won
the 2020 election and threaten to cloud all future
elections.

Taken together, these flaws affect an outcome-
determinative numbers of popular votes in a group of
States that cast outcome-determinative numbers of
electoral votes. This Court should grant leave to file
the complaint and, ultimately, enjoin the use of
unlawful election results without review and
ratification by the Defendant States’ legislatures and
remand to the Defendant States’ respective
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legislatures to appoint Presidential Electors in a
manner consistent with the Electors Clause and
pursuant to 3 US.C. § 2.
December 7, 2020 Respectfully submitted,

Ken Paxton”
Attorney General ofTexas

Brent Webster
First Assistant Attorney
GeneralofTexas

Lawrence Joseph
Special Counsel to the
Attorney General ofTexas

Office of the Attorney General
P.0. Box 12548 (MC 059)
Austin, TX 78711-2548
kennethpaxton@oag.texas.gov
(512) 936-1414

* CounselofRecord
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1
“[TIhat form ofgovernment which is best contrived to
secure an impartial and exact execution of the law, is
the best of republics.”

—John Adams

BILLOFCOMPLAINT
Our Country stands at an important crossroads.

Either the Constitution matters and must be followed,
even when some officials consider it inconvenient or
out of date, or it is simply a piece of parchment on
display at the National Archives. We ask the Court to
choose the former.

Lawful elections are at the heart of our
constitutional democracy. The public, and indeed the
candidates themselves, have a compelling interest in
ensuring that the selection of a President—any
President—is legitimate. If that trust is lost, the
American Experiment will founder. A dark cloud
hangs over the 2020 Presidential election.

Here is what we know. Using the COVID-19
pandemic as a justification, government officials in
the defendant states of Georgia, Michigan, and
Wisconsin, and the Commonwealth of Pennsylvania
(collectively, “Defendant. States”), usurped their
legislatures’ authority and unconstitutionally revised
their state's clection statutes. They accomplished
these statutory revisions through exceutive fiat or
friendly lawsuits, thereby weakening ballot integrity.
Finally, these same government officials flooded the
Defendant States with millions of ballots to be sent
through the mails, or placed in drop boxes, with little
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or no chain of custody! and, at the same time,
weakened the strongest security measures protecting
the integrity of the vote—signature verification and
witness requirements.

Presently, evidence of material illegality in the
2020general elections held in Defendant States grows
daily. And,tobe sure, the two presidential candidates
who have garnered the most votes have an interest in
assuming the dutiesof the OfficeofPresident without.
a taint of impropriety threatening the perceived
legitimacy of their election. However, 3 U.S.C. § 7
requires that presidential electors be appointed on
December 14, 2020. That deadline, however, should
not cement a potentially illegitimate election result in
the middle of this storm—a storm that is of the
Defendant States’ own making by virtue of their own
unconstitutional actions.

This Court is the only forum that can delay the
deadline for the appointment of presidential electors
under 3 U.S.C. §§ 5, 7. To safeguard public legitimacy
at this unprecedented moment and restore public
trust in the presidential election, this Court should
extend the December 14, 2020 deadline for Defendant
States’ certification of presidential electors to allow
these investigations to be completed. Should one of
the two leading candidates receive an absolute
majority of the presidential electors’ votes to be cast
on December 14, this would finalize the selection of
our President. The only date that is mandated under

tee hupsiigeorgiastarnesss.com/ 2020/12/05 dekalb.
countycannot.find-chain-ofcustody-records-for-absentee-
ballots-deposited-in-drop-boxes-it-has-not-been.determined:if.
responsive-records-to-your.request-exist/
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the Constitution, however, is January 20, 2021. U.S.
Const. amend. XX.

Against that background, the State of Texas
Plaintiff State’) brings this action against
Defendant States based on the following allegations:

NATUREOFTHEACTION
1 Plaintiff State challenges Defendant

States’ administration of the 2020 election under the
Electors Clause of Article II, Section 1, Clause 2, and
the Fourteenth Amendment of the U.S. Constitution.

2. This case presents a questionoflaw: Did
Defendant States violate the Electors Clause (or, in
the alternative, the Fourteenth Amendment) by
taking—or  allowing—non-legislative actions to
change the election rules that would govern the
appointment of presidential electors?

3. Those unconstitutional changes opened
the door to election irregularities in various forms.
Plaintiff State alleges that each of the Defendant
States flagrantly violated constitutional rules
governing the appointmentofpresidential electors. In
doing so, seedsofdep distrust have been sown across
the country. In the spirit of Marbury v. Madison, this
Court's attention is profoundly neededto declare what
the law is and to restore public trust in this election.

4. As Justice Gorsuch observed recently,
“Government is mot free to disregard the
[Constitution] in times of crisis. ... Yet recently,
during the COVID pandemic, certain States seem to
have ignored these long-settled principles.” Roman
Catholic Diocese of Brooklyn, New York v. Cuomo, 592
USS. __ (2020) (Gorsuch, J., concurring). This case is
no different.
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5. Each

of Defendant

States
acted

in a
common

pattern.
State

officials,
sometimes

throughpending
litigation

(c.g,
settling

“friendly”

suits)
andsometimes

unilaterally

by exceutive

fiat, announced
new rules

for the conduct
of the 2020

election
thatwere

inconsistent

with
existing

state
statutes

definingwhat
constitutes

a lawful
vote.6. Defendant

States
also failed

to segregate
ballots

in a manner
that would

permit
accurateanalysis

to determine

which
ballots

were
cast in

conformity

with
the legislatively

set rules
and whichwere

not. This
is especially

true of the mail-in
ballotsin these

States.
By waiving,

lowering,

and otherwise
failing

to follow
the state

statutory

requirements

forsignature

validation

and other
processes

for ballotsecurity,
the entire

body
of such

ballots
is nowconstitutionally

suspect
and may not be legitimately

used
to determine

allocation

of the Defendant

States’presidential

electors.7. ‘The rampant
lawlessness

arising
out of

Defendant

States’
unconstitutional

acts is deseribed
in a number

of currently

pending
lawsuits

in
Defendant

States
or in public

view including:
«Dozens

of witnesses

testifying

under
oath about:the physical

blocking
and kicking

out of
Republican

poll challengers;

thousands

of thesame
ballots

run multiple
times

throughtabulators;

mysterious

late night
dumps

of
thousands

of ballots
at tabulation

centers;illegally
backdating

thousands

of ballots:signature

verification

procedures

ignored;
more
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than 173,000 ballots in the Wayne County, MI
center that cannot be tied to a registered voter;

«Videos of: poll workers erupting in cheers as poll
challengers are removed from vote counting
centers; poll watchers being blocked from entering
vote counting centers—despite even having a
court order to enter; suitcases full of ballots being
pulled out from underncath tables after poll
watchers were told to leave.

« Facts for which no independently verified
reasonable explanation yet exists: On October 1,
2020, in Pennsylvania a laptop and several USB
drives, used to program Pennsylvania's Dominion
voting machines, were mysteriously stolen from a
warehouse in Philadelphia. The laptop and the
USB drives were the only items taken, and
potentially could be used to alter vote tallies; In
Michigan, which also employed the same
Dominion voting system, on November 4, 2020,
Michigan election officials have admitted that a
purported “glitch” caused 6,000 votes for
President Trump to be wrongly switched to
Democrat Candidate Biden. A flash drive
containing tens of thousands of votes was left
unattended in the Milwaukee tabulations center
in the early morning hours of Nov. 4, 2020,
without anyone aware it was not in a proper chain
of custody.

© All exhibits cited in this Complaint are in the Appendix to
the PlaintiffState's forthcoming motion to expedite CApp. 1a-
1514"). See Complaint. (Doc. No. 1). Donald J. Trump for
President, Inc. v. Benson, 1:20-v1083 OV.D. Mich. Nov. 11,

2020) at $5 26.55&Doc. Nos. 12, 1.1,
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8. Nor was this Court immune from the

blatant disregard for the rule of law. Pennsylvania
itself played fast and loose with its promise to this
Court. Ina classic bait and switch, Pennsylvania used
guidance from its SecretaryofState to argue that this
Court should not expedite review because the State
would segregate potentially unlawful ballots. A court
of law would reasonably rely on such a representation.
Remarkably, before the ink was dry on the Court's 4.
4 decision, Pennsylvania changed that guidance,
breaking the State's promise to this Court. Compare
Republican PartyofPa. v. Boockar, No. 20-542, 2020
U.S. LEXIS 5188, at *5-6 (Oct. 28, 2020) (“we have
been informed by the Pennsylvania Attorney General
that the Secretary of the Commonwealth issued
guidance today directing county boards of elections to
segregate [late-arriving] ballots’) (Alito, J.
concurring) with Republican Party v. Boockvar, No.
20A84, 2020 U.S. LEXIS 5345, at *1 (Nov. 6, 2020)
(this Court was not informed that the guidance
issued on October 28, which had an important bearing
on the question whether to order special treatment of
the ballots in question, had been modified’) (Alito, J.
Circuit Justice).

9. Expert analysis using a commonly
accepted statistical test further raises serious
questions as to the integrity of this election.

10. The probability of former Vice President
Biden winning the popular vote in the four Defendant
States—Georgia, Michigan, Pennsylvania, and
Wisconsin—independently given President Trump's
carly lead in those States as of3a.m. on November 4,
2020, is less than one in a quadrillion, or 1 in
1,000,000,000,000,000. For former Vice President
Biden to win these four States collectively, the odds of
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that event happening decrease to less than one in a
quadrillion to the fourth power (ie, 1 in
1,000,000,000,000,0009). See Decl. of Charles J.
Cicchetti, Ph.D. (“Cicchetti Decl.) at 94 14-21, 30-31.
See App. 4a-Ta, 9a.

11. The same less than one in a quadrillion
statistical improbability of Mr. Biden winning the
popular vote in the four Defendant States—Georgia,
Michigan, Pennsylvania, and Wisconsin—
independently exists when Mr. Biden's performance
in cach of those Defendant States is compared to
former Secretary of State Hilary Clintons
performance in the 2016 general election and
President Trump's performance in the 2016 and 2020
general elections. Again, the statistical improbability
of Mr. Biden winning the popular vote in these four
States collectively is 1 in 1,000,000,000,000,0005. /d.
10-13, 17-21, 30-31.

12. Put simply, there is substantial reason to
doubt the voting results in the Defendant States.

13. By purporting to waive or otherwise
modify the existing state law in a manner that was
wholly ultra vires and not adopted by cach state's
legislature, Defendant States violated not only the
Electors Clause, U.S. CONST. art. IL § 1, cl. 2, but also
the Elections Clause, id. art. I, § 4 (to the extent that
the Article I Elections Clause textually applies to the
Article II processofselecting presidential electors).

14. Plaintiff States and their voters are
entitled to a presidential election in which the votes
from each of the states are counted only if the ballots
are cast and counted in a manner that complies with
the pre-existing laws of each state. See Anderson ¢
Celebrezze, 460 US. 780, 795 (1983) (‘for the
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President and the Vice President of the United States
are the only elected officials who represent all the
voters in the Nation.”). Voters who cast lawful ballots
cannot have their votes diminished by states that
administered their 2020 presidential elections in a
manner where it is impossible to distinguish a lawful
ballot from an unlawful ballot.

15. The number of absentee and mail-in
ballots that have been handled unconstitutionally in
Defendant States greatly exceeds the difference
between the vote totals of the two candidates for
President of the United States in each Defendant
State.

16. In addition to injunctive relief for this
election, Plaintiff State seeks declaratoryrelieffor all
presidential clections in the future. This problem is
clearly capable of repetition yet evading review. The
integrity of our constitutional democracy requires
that states conduct presidential elections in
accordance with the rule of law and federal
constitutional guarantees.

JURISDICTIONANDVENUE
17. This Cowt has original and exclusive

jurisdiction over this action because it is a
“controvers[y] between two or more States” under
Article II,§ 2, cl. 2 of the U.S. Constitution and 28
U.S.C. § 1251(a) (2018).

18. In a presidential election, “the impact of
the votes cast in each State is affected by the votes
cast for the various candidates in other States.”
Anderson, 460 U.S. at 795. The constitutional failures
of Defendant States injure Plaintiff States because
“the rightof suffrage can be denied by a debasement
or dilution of the weight of a citizen's vote just as
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effectively as by wholly prohibiting the free exercise of
the franchise.” Bush v. Gore, 531 U.S. 98, 105 (2000)
(quoting Reynoldsv. Sims, 377 U. S. 533, 555 (1964)
(Bush I). Tn other words, Plaintiff State is acting to
protect the interests of its respective citizens in the
fair and constitutional conduct of elections used to
appoint presidential electors.

19. This Court's Article III decisions indicate
that only a state can bring certain claims. Lance tv.
Coffman, 549 U.S. 437, 442 (2007) (distinguishing
citizen plaintiffs from citizen relators who sued in the
name of a state); cf. Massachusetts v. EPA, 549 U.S.
497, 520 (2007) (courts owe states “special solicitude
in standing analysis”). Moreover, redressability likely
would undermine a suit against a single state officer
or State because no one State's electoral votes will
‘make a difference in the election outcome. This action
against multiple State defendants is the only
adequate remedy for Plaintiff States, and this Court
is the only court that can accommodate such a suit.

20. Individual state courts do not—and
under the circumstance of contested elections in
multiple states, cannot—offer an adequate remedy to
resolve election disputes within the timeframe set by
the Constitution to resolve such disputes and to
appoint a President via the electoral college. No
court—other than this Court—can redress
constitutional injuries spanning multiple States with
the sufficient numberofstates joined as defendants or
respondents to make a difference in the Electoral
College.

21. This Court is the sole forum in which to
exercise the jurisdictional basis for this action.
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PARTIES

22. Plaintiffis the Stateof Texas, which is a
sovereign Stateofthe United States.

23. Defendants are the Commonwealth of
Pennsylvania and the States of Georgia, Michigan,
and Wisconsin, which are sovereign States of the
United States.

LEGALBACKGROUND
24. Under the Supremacy Clause, the “Con-

stitution, and the laws of the United States which
shall be made in pursuance thereof .. shall be the
supreme law of the land.” U.S. CONST. Art. VI, cl. 2.

25. “The individual citizen has no federal
constitutional right to vote for electors for the
President of the United States unless and until the
state legislature chooses a statewide election as the
means to implement its power to appoint members of
the electoral college.” Bush 11, 531 U.S. at 104 (citing
U.S. Const. art. II,§ 1.

26. State legislatures have plenary power to
set the process for appointing presidential electors:
“Each State shall appoint, in such Manner as the
Legislature thereof may direct, a NumberofElectors.”
U.S. CONST. ant. IL, §1, cl. 2; see also Bush II, 531 U.S.
at 104 ({Tjhe state legislature's power to select the
‘manner for appointing electors is plenary.” (emphasis
added).

27. At the time of the Founding, most States
did not appoint electors through popular statewide
elections. In the first presidential election, six of the
ten States that appointed electors did so by direct
legislative appointment. McPherson v. Blacker, 146
US. 1, 29-30 (1892).
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28. In the second presidential election, nine

of the fifteen States that appointed electors did so by
direct legislative appointment. Id. at 30.

29. In the third presidential election, nine of
sixteen States that appointed electors did so by direct
legislative appointment. Id. at 31. This practice
persisted in lesser degrees through the Election of
1860. Id. at 32.

30. Though “[hlistory has now favored the
voter,” Bush II, 531 U.S. at 104, “there is no doubt of
the right of the legislature to resume the power [of
appointing presidential electors] at any time, forit can
neither be taken away nor abdicated.” McPherson, 146
US. at 35 (emphasis added): of. 3 USC. § 2
(“Whenever any State has held an election for the
purposeof choosing electors, and has failed to make a
choice on the day prescribed by law, the electors may
be appointed on a subsequent day in such a manner
as the legislatureof such State may direct”).

31. Given the State legislatures’
constitutional primacy in selecting presidential
electors, the ability to set rules governing the casting
of ballots and counting of votes cannot be usurped by
other branches of state government.

32. The Framers of the Constitution decided
to select the President through the Electoral College
“to afford as little opportunity as possible to tumult
and disorder” and to place “every practicable obstacle
[to] cabal, intrigue, and corruption,” including “foreign
powers” that might try to insinuate themselves into
our elections. THE FEDERALIST No. 68, at 410-11 (C.
Rossiter, cd. 1961) (Madison, J.).

33. DefendantStates’ applicable laws are set
out under the facts for cach Defendant State.

FLAG21:0220-A:001121



12
FACTS

31. The use of absentee and mail-in ballots
skyrocketed in 2020, not only as a public-health
response to the COVID-19 pandemic but also at the
urging of mail-in voting's proponents, and most
especially executive branch officials in Defendant
States. According to the Pew Research Center, in the
2020 general election, a record number of votes—
about 65 million—were cast via mail compared to 33.5
million mail-in ballots cast in the 2016 general
election—an increase of more than 94 percent.

35. In the wake of the contested 2000
election, the bipartisan Jimmy Carter-James Baker
commission identified absentee ballots as “the largest
source of potential voter fraud.” BUILDING
CONFIDENCE IN U.S. ELECTIONS: REPORT OF THE
COMMISSION ON FEDERAL ELECTION REFORM, at 46
(Sept. 2005).

36. Concern over the use of mail-in ballots is
not novel to the modern era, Dustin Waters, Mail-in
Ballots Were Part ofa Plot to Deny Lincoln Reelection
in 1864, WASH. POST (Aug. 22, 2020), but it remains a
current. concern. Crawford v. Marion. Cty. Election
Bd.,553 U.S. 181, 194-96 & n.11 (2008);secalso Texas
Office of the Attorney General, AG Paxton Announces
Joint Prosecution of Gregg County Organized Election
Fraud in Mail-In Balloting Scheme (Sept. 24, 2020);
Harriet Alexander & Ariel Zilber, Minneapolis police
opens investigation into reports that lthan Omar's
supporters illegally harcested Democrat ballots in
Minnesota, DAILY MAIL, Sept. 28, 2020.

© hupsiivww. washingtonpostcomhistory2020/08/22mail.
inting civil-war-lection-conspiracy-lincoln/
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37. Absentee and mail-in voting ave the
primary opportunities for unlawful ballots to be cast.
As a result of expanded absentee and mail-in voting
in Defendant States, combined with Defendant States’
unconstitutional modification of statutory protections
designed to ensure ballot integrity, Defendant States
created a massive opportunity for fraud. In addition,
the Defendant States have made it difficult or
impossible to separate the constitutionally tainted
‘mail-in ballots from all mail-in ballots.

38. Rather than augment safeguards
against illegal voting in anticipation of the millions of
additional mail-in ballots flooding their States,
Defendant States all materially weakened, or did
away with, security measures, such as witness or
signature verification procedures, required by their
respective legislatures. Their legislatures established
thosecommonsensesafeguardstoprevent—oratleast
reduce—fraudulent mail-in ballots.

39. Significantly, in Defendant States,
Democrat voters voted by mail at two to three times
the rate of Republicans. Former Vice President Biden
thus greatly benefited from this unconstitutional
usurpation of legislative authority, and the
weakening of legislative mandated ballot security
measures.

40. The outcomeof the Electoral College vote
is directly affected by the constitutional violations
committed by Defendant States. Plaintiff State
complied with the Constitution in the process of
appointing presidential electors for President Trump.
Defendant States violated the Constitution in the
process of appointing presidential clectors by
unlawfully abrogating state election laws designed to
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protect the integrity of the ballots and the electoral
process, and those violations proximately caused the
appointment of presidential electors for former Vice
President Biden. Plaintiff State will therefore be
injured if Defendant States’ unlawfully certify these
presidential electors.
Commonwealth of Pennsylvania

41. Pennsylvania has 20 electoral votes,
with a statewide vote tally currently estimated at
3,363,951 for President Trump and 3,445,548 for
former Vice President Biden, a marginof81,597 votes.

42. The number of votes affected by the
various constitutional violations exceeds the margin
of votes separating the candidates.

43. Pennsylvania'sSceretaryofState, Kathy
Boockvar, without legislative approval, unilaterally
abrogated several Pennsylvania statutes requiring
signature verification for absentee or mail-in ballots.
Pennsylvania's legislature has not ratified these
changes, and the legislation did not include a
severability clause.

44. On August 7, 2020, the League ofWomen
Voters of Pennsylvania and others filed a complaint
against Secretary Boockvar and other local election
officials, secking “a declaratory judgment that
Pennsylvania existing signature verification
procedures for mail-in voting” were unlawful for a
number of reasons. League of Women Volers of
Pennsylvania. v. Boockear, No. 2:20-cv-03850-PBT,
(ED. Pa. Aug. 7, 2020).

45. The Pennsylvania Department of State
quickly settled with the plaintiffs, issuing revised
guidance on September 11, 2020, stating in relevant
part: “The Pennsylvania Election Code does not
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authorize the county board of elections to set aside
returned absentee or mail-in ballots based solely on
signature analysis by the county boardofelections.”

46. This guidance is contrary to
Pennsylvania law. First, Pennsylvania Election Code
mandates that, for non-disabled and non-military
voters, all applications for an absentee or mail-in
ballot “shall be signed by the applicant.” 25 PA. STAT.
§§ 3146.2) & 3150.12(). Second, Pennsylvania's
voter signature verification requirements are
expressly set forth at 25 PA. STAT. 350(a.3)(1)-(2) and
§ 3146.83).

47. The Pennsylvania Department of States
guidance unconstitutionally did away with
Pennsylvania's statutory signature verification
requirements. Approximately 70 percent of the
requests for absentee ballots were from Democrats
and 25 percent from Republicans. Thus, this
unconstitutional abrogation of state election law
greatly inured to former Vice President Biden's
benefit.

48. In addition, in 2019, Pennsylvania's
legislature enacted bipartisan election reforms, 2019
Pa. Legis. Serv. Act 2019-77, that set inter alia a
deadline of 8:00 p.m. on election day for a county
board of elections to receive a mail-in ballot. 25 Pa.
STAT. §§ 3146.60), 3150.16(). Acting under a
generally worded clause that “Elections shall be free
and equal,” PA. CONST. ant. I, § 5, cl. 1, a 4-3 majority
of Pennsylvania's Supreme Court in Pa. Democratic
Party v. Boockuar, 238 A.3d 345 (Pa. 2020), extended
that deadline to three days after Election Day and
adopted a presumption that even non-postmarked
ballots were presumptively timely.
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49. Pennsylvania's election law also requires

that poll-watchers be granted access to the opening,
counting, and recordingofabsentee ballots: “Watchers
shall be permitted to be present when the envelopes
containing official absentee ballots and mail-in ballots
are opened and when such ballots are counted and
recorded” 25 PA. STAT. § 3146.80). Local election
officials in Philadelphia and Allegheny Counties
decided not to follow 25 PA. STAT. § 3146.80) for the
opening, counting, and recording of absentee and
mail-in ballots.

50. Prior tothe election, Secretary Boockvar
sent an email to local election officials urging them to
provide opportunities for various persons—including
political parties—to contact voters to “cure” defective
mail-in ballots. This process clearly violated several
provisions of the state election code.
«Section 3146.8(a) requires: “The county boards of

election, upon receiptofofficial absentee ballots in
sealed official absentee ballot envelopes as
provided under this article and mail-in ballots as
in sealed official mail-in ballot envelopes as
provided under Article XIII-D,1 shall safely keep
the ballots in sealed or locked containers until
they are to be canvassed by the county board of
elections.”

«Section 31468@)1G provides that mail-in
ballots shall be canvassed Gfthey are received by
eight o'clock p.m. on election day) in the manner
prescribed by this subsection.

«Section 3146.8(&)(1.1) provides that the first look
at the ballots shall be “no earlier than seven
oclock a.m. on election day.” And the hour for this
“pre-canvas” must be publicly announced at least
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48 hours in advance. Then the votes are counted
on election day.

51. By removing the ballots for examination
prior to seven o'clock a.m. on election day, Secretary
Boockvar created a system whereby local officials
could review ballots without the proper
announcements, observation, and security. This
entire scheme, which was only followed in Democrat
majority counties, was blatantly illegal in that it
permitted the illegal removal of ballots from their
Tocked containers prematurely.

52. Statewide election officials and local
election officials in Philadelphia and Allegheny
Counties, awareof the historical Democrat advantage
in those counties, violated Pennsylvania's election
code and adopted the differential standards favoring
voters in Philadelphia and Allegheny Counties with
the intent to favor former Vice President Biden. See
Verified Complaint (Doc. No. 1), Donald J. Trump for
President, Inc. v. Boockvar, 4:20-cv-02078-MWB (M.D.
Pa. Nov. 18, 2020) at 14 3-6, 9, 11, 100-143.

53. Absence and mailin ballots in
Pennsylvania were thus evaluated under an illegal
standard regarding signature verification. It is now.
impossible to determine which ballots were properly
cast and which ballots were not.

54. The changed process allowing the curing
of absentee and mail-in ballots in Allegheny and
Philadelphia counties is a separate basis resulting in
an unknown number of ballots being treated in an
unconstitutional manner inconsistent with
Pennsylvania statute. Id.

55. In addition, a great number of ballots
were received after the statutory deadline and yet
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were counted by virtue of the fact that Pennsylvania .
did not segregate all ballots received after 8:00 pm on
November 3, 2020. Boockvar's claim that only about
10,000 ballots were received after this deadline has no
way of being proven since Pennsylvania broke its
promise to the Court to segregate ballots and co-
mingled perhaps tens, or even hundredsof thousands,
of illegal late ballots.

56. On December 4, 2020, fifteen members of
the Pennsylvania House of Representatives led by
Rep. Francis X. Ryan issued a report to Congressman
Scott Perry (the “Ryan Report,” App. 139a-14da)
stating that “(tlhe general election of 2020 in
Pennsylvania was fraught with inconsistencies,
documented irregularitics and impropricties
associated with mail-in balloting, pre-canvassing, and
canvassing that the reliability of the mail-in votes in
the Commonwealth of Pennsylvania is impossible to
rely upon.”

57. The Ryan Report's findings are startling,
including:

«Ballots with NO MAILED date. That total is
9.005.

«Ballots Returned on or BEFORE the Mailed
Date. That total s 58.221.

+ Ballois Retwmed one day after Mailed Date.
“That otal is 51.200.

1d. 143a
58. These nonsensical numbers alone total

118,426 ballots and exceed Mr. Biden's margin of
SL660 votes over President Trump. But these
discrepancies pale in comparison to the discrepancies
in Pennsylvania's reported data concerning the
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number of mail-in ballots distributed to the
populace—now with no longer subject to legislated
mandated signature verification requirements.

59. The Ryan Report also states as follows:
{110 a data file received on November 4. 2020, the
Commonwealth's PA Open Data sites reported over
3.1 million mail in ballots sent out. The CSV file
from the state on November 4 depicts 3.1 million
mail in ballots sent out but on November 2. the
information was. provided that only 2.7 million
ballots had been sent out. This discrepancy of
approximately 400,000 ballots from November 2 to
November 4 has not been explained.

1d. at 143a-44a. (Emphasis added).
60. These stunning figures illustrate the

out-of-control mature of Pennsylvania's mail-in
balloting scheme. Democrats submitted mail-in
ballots at more than two times the rate of
Republicans. ‘This numberofconstitutionally tainted
ballots far exceeds the approximately 81,660 votes
separating the candidates.

61. This blatant disregard of statutory law
renders all mailin ballots constitutionally tainted
and cannot form the basis for appointing or certifying
Pennsylvania's presidential electors to the Electoral
College.

62. According to the US. Election
Assistance Commission's report to Congress Election
Administration and Voting Survey: 2016
Comprehensive Report, in 2016 Pennsylvania received
266,208 mail-in ballots; 2,534 of them were rejected
(95%). Id. at p. 24. However, in 2020, Pennsylvania
received more than 10 times the number of mail-in
ballots compared to 2016. As explained supra, this
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much larger volume of mail-in ballots was treated in
an unconstitutionally modified manner that included:
(1) doing away with the Pennsylvania's signature
verification requirements; (2) extending that deadline
to three days after Election Day and adopting a
presumption that even non-postmarked ballots were
presumptively timely; and (3) blocking poll watchers
in Philadelphia and Allegheny Countiesinviolation of
State law.

63. These non-legislative modifications to
Pennsylvania's election rules appear to have
generated an outcome-determinative number of
unlawful ballots that were cast in Pennsylvania.
Regardless of the number of such ballots, the non.
legislative changes to the election rules violated the
Electors Clause.
State of Georgia

64. Georgia has 16 electoral votes, with a
statewide vote tally currently estimated at 2,458,121
for President Tramp and 2,472,098 for former Vice
President Biden, a margin of approximately 12,670
votes.

65. The number of votes affected by the
various constitutional violations exceeds the margin
of votes dividing the candidates.

66. Georgia's Secretary of State, Brad
Raffensperger, without legislative approval,
unilaterally abrogated Georgia's statute governing
the signature verification process for absentee ballots.

67. 0.CGA. § 21-2:386@)(2) prohibits the
opening of absentee ballots until after the polls open
on Election Day: In April 2020, however, the State
Election Board adopted Secretary of State Rule 183-1-
14-0.9-.15, Processing Ballots Prior to Election Day.

FLAG21:0220-4-001130



21
That rule purports to authorize county election
officials to begin processing absentee ballots up to
three weeks before Election Day.

68. Georgia law authorizes and requires a
single registrar or clerk—after reviewing the outer
envelope—to reject an absentee ballot if the voter
failed to sign the required oath or to provide the
required information, the signature appears invalid,
or the required information does not conform with the
information on file, or if the voter is otherwise found
ineligible to vote. 0.C.G.A. § 21-2-386(a)(1)(B)-(C).

69. Georgia law provides absentee voters the
chance to “cure a failure to sign the oath, an invalid
signature, or missing information” on a ballots outer
envelope by the deadline for verifying provisional
ballots (i.c., three days after the election). 0.C.C.A. §§
21-2:386@(D(C), 21-2-4190)(2). To facilitate cures,
Georgia law requires the relevant election official to
notify the voter in writing: “The board of registrars or
absentee ballot clerk shall promptly notify the elector
of such rejection, a copy of which notification shall be
retained in the files of the board of registrars or
absentee ballot clerk for at least two years.” 0.C.G.A.
§ 21-2:386()()(B).

70. On March 6, 2020, in Democratic Party
of Georgia v. Raffensperger, No. 1:19-cv-5028-WMR
(ND. Ga), Georgia's Secretary of State entered a
Compromise Settlement Agreement and Release with
the Democratic Party of Georgia (the *Settlement’) to
materially change the statutory requirements for
reviewing signatures on absentee ballot envelopes to
confirm the voter's identity by making it far more
difficult to challenge defective signatures beyond the
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express mandatory procedures set forth at Ga. CODE §
21-2:386)(1)(B).

71. Among other things, before a ballot could
be rejected, the Settlement required a registrar who
found a defective signature to now seek a review by
two other registrars, and only if a majority of the
registrars agreed that the signature was defective
could the ballot be rejected but not before all three
registrars’ names were written on the ballot envelope
along with the reason for the rejection. These
cumbersome procedures are in direct conflict with
Georgia's statutory requirements, as is the
Settlement's requirement that notice be provided by
telephone (i.c., not in writing)if a telephone number
is available. Finally, the Settlement purports to
require State election officials to consider issuing
guidance and training materials drafted by an expert
retained by the Democratic Party of Georgia.

72. Georgia's legislature has not ratified
these material changes to statutory law mandated by
the Compromise Settlement Agreement and Release,
including altered signature verification requirements
and carly opening of ballots. The relevant legislation
that was violated by Compromise Settlement
Agreement and Release did not include a severability
clause.

73. This unconstitutional change in Georgia
law materially benefitted former Vice President
Biden. According to the Georgia Secretary of State's
office, former Vice President Biden had almost double
the number of absentee votes (65.32%) as President
Trump (34.68%). See Cicchetti Decl. at § 25, App. Ta-
8a.
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74. The effect of this unconstitutional

change in Georgia election law, which made it more
likely that ballots without matching signatures would
be counted, had a material impact on the outcome of
the election.

75. Specifically, there were  12305,659
absentee mail-in ballots submitted in Georgia in 2020.
There were 4,786 absentee ballots rejected in 2020.
This is a rejection rate of 37%. In contrast, in 2016,
the 2016 rejection rate was 6.42% with 13,677
absentee mail-in ballots being rejected outof 213,083
submitted, which more than seventeen times greater
than in 2020. See Cicchetti Decl. at § 24, App. 7a.

76. Ifthe rejection rate of mailed-in absentee
ballots remained the same in 2020 as it was in 2016,
there would be 83,517 less tabulated ballots in 2020.
The statewide split of absentee ballots was 34.68% for
Trump and 65.2% for Biden. Rejecting at the higher
2016 rate with the 2020 split between Trump and
Biden would decrease Trump votes by 28,965 and
Biden votes by 54,552, which would be a net gain for
Trump of 25,587 votes. This would be more than
needed to overcome the Biden advantage of 12,670
votes, and Trump would win by 12917 votes. Id.
Regardless of the number of ballots affected, however,
the non-legislative changes to the election rules
violated the Electors Clause.
StateofMichigan

77. Michigan has 16 electoral votes, with a
statewide vote tally currently estimated at 2,650,695
for President Tramp and 2,796,702 for former Vice
President Biden, a margin of 146,007 votes. In Wayne
County, Mr. Biden's margin (322,925 votes)
significantly exceeds his statewide lead.
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75. The number of votes affected by the

various constitutional violations exceeds the margin
of votes dividing the candidates.

79. Michigan's Secretary of State, Jocelyn
Benson, without legislative approval, unilaterally
abrogated Michigan election statutes related to
absentee ballot applications and signature
verification. Michigan's legislature has not ratified
these changes, and its election laws do not include a
severability clause.

80. As amended in 2018, the Michigan
Constitution provides all registered voters the right to
request and vote by an absentee ballot without giving
a reason. MICH. CONST. an. 2. §4.

81. On May 19, 2020, however, Secretary
Benson announced that her office would send
unsolicited absentee-voter ballot applications by mail
to all 7.7 million registered Michigan voters prior to
the primary and general elections. Although her office
repeatedly encouraged voters to vote absentee
because of the COVID-19 pandemic, it did not ensure
that Michigan's election systems and procedures were
adequate to ensure the accuracy and legality of the
historic flood of mail-in votes. In fact, it did the
opposite and did away with protections designed to
deter voter fraud.

82. Secretary Benson's flooding of Michigan
with millions of absentee ballot applications prior to
the 2020 general election violated M.C.L. § 168.759(3).
That statute limits the procedures for requesting an
absentee ballot to three specified ways:

An application for an absent voter ballot under this
section may be made in any of the following ways:
(@) By a writen request signed by the voter.
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(®) On an absent voter ballot application form
provided for that purpose by the clerk of the city or
township.
(¢) Ona federal posteard application.

MCL. § 168.759(3) (emphasis added).
83. The Michigan Legislature thus declined

to include the Secretary of State as a means for
distributing absentee ballot applications. Id. §
168.759(3)(b). Under the statute's plain language, the
Legislature explicitly gave only local clerics the power
to distribute absentee voter ballot applications. /d.

81. Because the Legislature declined to
explicitly include the Secretary of State as a vehicle
for distributing absentee ballots applications,
Secretary Benson lacked authority to distribute even
a single absentee voter ballot application—much less
the millions of absentee ballot applications Secretary
Benson chose to flood across Michigan.

85. Seerctary Benson also violated Michigan
law when she launched a program in June 2020
allowing absentee ballots to be requested online,
without signature verification as expressly required
under Michigan law. The Michigan Legislature did
not approve or authorize Secretary Benson's
unilateral actions.

86. MCL§ 168.759) states in relevant part:
“An applicant for an absent voter ballot shall sign the
application. Subject to section 761(2), a clerk or
assistant clerk shall not deliver an absent voter ballot
to an applicant who does not sign the application.”

87. Further, MCL § 168.761(2) states in
relevant part: “The qualified voter file must be used to
determine the genuineness of a signature on an
application for an absent voter ballot”, and if “the
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signatures do not agree sufficiently or [if] the
signature is missing” the ballot must be rejected.

88. In 2016 only 587,618 Michigan voters
requested absentee ballots. In stark contrast, in 2020,
3.2 million votes were cast by absentee ballot, about
57% of total votes cast — and more than five times the
number of ballots even requested in 2016.

89. Scoretary Benson's unconstitutional
modifications of Michigan's election rules resulted in
the distribution of millions of absentee ballot
applications without verifying voter signatures as
required by MCL §§ 168.759(1) and 168.761(2). This
means that millions of absentee ballots were
disseminated in violation of Michigan's statutory
signature-verification requirements. Democrats in
Michigan voted by mail at a ratio of approximately
two to one compared to Republican voters. Thus,
former Vice President Biden materially benefited
from these unconstitutional changes to Michigan's
election law.

90. Michigan also requires that poll
watchers and inspectors have access to vote counting.
and canvassing. M.C.L. §§ 168.674- 675.

91. Local election officials in Wayne County
made a conscious and express policy decision not to
follow MCL. §§ 168.674-675 for the opening,
counting, and recording of absentee ballots.

92. Michigan also has strict signature
verification requirements for absentee ballots,
including that the Elections Department place a
written statement or stamp on each ballot envelope
where the voter signature is placed, indicating that
the voter signature was in fact checked and verified
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with the signature on file with the State. See MCL §
168.7652(6).

93. However, Wayne County made the policy
decision to ignore Michigan's statutory signature-
verification requirements for absentee ballots. Former
Vice President Biden received approximately 587,074,
or 68%, of the votes cast there compared to President
Trump's receiving approximate 264,149, or 30.59%, of
the total vote. Thus, Mr. Biden materially benefited
from these unconstitutional changes to Michigan's
election law.

94. Numerous poll challengers and an
Election Department employee whistleblower have
testified that the signature verification requirement
was ignored in Wayne County in a case currently
pending in the Michigan Supreme Court.: For
example, Jesse Jacob, a decades-long City of Detroit
employee assigned to work in the Elections Department for
the 2020 election testified that:

Absentee ballots that were received inthe mail would
have the voter's signature on the envelope. While |
was at the TCF Center, | was instructed not to look at
any of the signatures on the absentee ballots. and |
was instructed not to compare the signature on the
absentee ballot with the signature on file.

+ Johnson v. Benson, Petition or Extraordinary Writs &
Declaratory Relieffled Nov. 26, 2020 (Mich. Sup. C0) at $¢ 71,
138.39, App. 2on.51a.

Id, AMidavitof Jessy Jacob, Appendix 14 at 15, attached at
Ap. Hac36a
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95. The TCF was the only facility within

Wayne County authorized to count ballots for the City
ofDetroit.

96. These non-legislative modifications to
Michigan's election statutes resulted in a number of
constitutionally tainted votes that far exceeds the
margin of voters separating the candidates in
Michigan.

97. Additional public information confirms
the material adverse impact on the integrity of the
vote in Wayne County caused by these
unconstitutional changes to Michigan's election law.
For example, the Wayne County Statement of Votes
Report lists 174,384 absentee ballots out of 566,694
absentee ballots tabulated (about 30.8%) as counted
without a registration number for precincts in the
City of Detroit. See Cicchetti Decl. at § 27, App. 8a.
The number of votes not tied to a registered voter by

itselfexceeds Vice President Biden's margin ofmargin
of 146,007 votes by more than 28,377 votes.

98. The extra ballots cast most likely
resulted from the phenomenon of Wayne County
election workers running the same ballots through a
tabulator multiple times, with Republican poll
watchers obstructed or denied access, and election
officials ignoring poll watchers challenges, as
documented by numerous declarations. App. 25a-51a.

99. In addition, a member of the Wayne
County Board of Canvassers (‘Canvassers Board"),
William Hartman, determined that 71% of Detroit's
Absent. Voter Counting Boards (‘AVCBS) were
unbalanced—i.c., the number of people who checked
in did not match the number of ballots cast—without
explanation. Id. at § 29.
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100. On November 17, 2020, the Canvassers

Board deadlocked 2-2 over whether to certify the
results of thepresidential election based on numerous
reports of fraud and unanswered material
discrepancies in the county-wide election results. A
few hours later, the Republican Board members
reversed their decision and voted to certify the results
after severe harassment, including threatsof violence.

101. The following day, the two Republican
members of the Board rescinded their votes to certify
the vote and signed affidavits alleging they were
bullied and misled into approving election results and
do mot believe the votes should be certified until
serious irregularities in Detroit votes are resolved. See
Cicchetti Decl. at § 29, App. 8a.

102. Regardless of the number of votes that
were affected by the unconstitutional modification of
Michigan's election rules, the non-legislative changes
to the election rules violated the Electors Clause.
StateofWisconsin

103. Wisconsin has 10 electoral votes, with a
statewide vote tally currently estimated at 1,610,151
for President Trump and 1,630,716 for former Vice
President Biden (i.c., a margin of 20,565 votes). In two.
counties, Milwaukee and Dane, Mr. Biden's margin
(364,298 votes) significantly exceeds his statewide
lead.

104. In the 2016 general election some
146,932 mail-in ballots were returned in Wisconsin
out of more than 3 million votes cast.s In stark
contrast, 1,275,019 mail-in ballots, nearly a 900

© Soc: US. Elections Project, available at
hpi electprojec orglarly_2016.
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percent increase over 2016, were returned in the
November 3, 2020 election.”

105. Wisconsin statutes guard against fraud
in absentee ballots: “[Vloting by absentee ballot is a
privilege exercised wholly outside the traditional
safeguards of the polling place. The legislature finds
that the privilege of voting by absentee ballot must be
carefully regulated to prevent the potential for fraud
or abuse[.]" Wisc. STAT. § 6.84(1).

106. In direct contraventionofWisconsin law,
leading up to the 2020 general election, the Wisconsin
Elections Commission (‘WEC") and other local
officials unconstitutionally modified Wisconsin
election laws—each time taking steps that weakened,
or did away with, established security procedures put
in place by the Wisconsin legislature to ensure
absentee ballot integrity.

107. For example, the WEC undertook a
campaign to position hundreds of drop boxestocollect

absentee ballots—includingtheuseofunmanneddrop
boxes.”

108. The mayors of Wisconsin's five largest
cities—Green Bay, Kenosha, Madison, Milwaukee,
and Racine, which all have Democrat majoritics—
joined in this effort, and together, developed a plan
use purportedly “secure drop-boxes to facilitate return

© Source: US. Elections Project, available at:
hupsilelectproject.github.io/Early-Vote- 2020G/WL htm.
© Wisconsin Elections Commission Memoranda, To: All
Wisconsin Election Officials, Aug. 19, 2020, available a:
hitpsielections.wigovisiteslelections. i gov/files/2020-
08/Drop20Box?%20Finalpdf. at p. 3 of 4
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ofabsentee ballots.” Wisconsin Safe Voting Plan 2020,
at 4 (June 15, 2020).2

109. Itis alleged in an action recently filed in
the United States District Court for the Eastern
District of Wisconsin that over five hundred
unmanned, illegal, absentee ballot drop boses were
used in the Presidential election in Wisconsin.»

110. However, the use of any drop box,
manned or unmanned, is directly prohibited by
Wisconsin statute. The Wisconsin legislature
specifically described in the Election Code “Alternate
absentee ballot sitels]” and detailed the procedure by.
which the governing body of a municipality may
designate a site or sites for the delivery of absentee
ballots “other than the office of the municipal clerk or.
board of election commissioners as the location from
which electors of the municipality may request and
vote absentee ballots and to which voted absentee
ballots shall be returned by electors for any election.”
Wis. Stat. 6.855(1).

111. Any alternate absentee ballot site “shall
be staffed by the municipal clerk or the executive
director of the board of election commissioners, or
employees of the clerk or the board of election
commissioners.” Wis. Stat. 6.855(3). Likewise, Wis.

“Wisconsin Safe Voting Plan 2020 Submitted to the Center
for Tech & Civic Life, June 15, 2020, by the Mayors of Madison.
Milwaukee, Racine, Kenosha and Green Bay available af

hipstechandeiviclife.org/wp
content/uploads/2020007Approved-Wisconsin-Safe-Voting-Plan-
2020p.

See Complaint (Doc. No. 1), DonaldJ. Trump, Candidatefor
President of the United States of America v. The Wisconsin
Election Commission, Case 2:20.¢v-01785-BHL(ED. Wise. Dec.
2.2020) (Wisconsin Tramp Campaign Complaint”) at €¢ 185.89,
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Stat. 7.15(2m) provides, “(ijn a municipality in which
the governing body has elected to an establish an
alternate absentee ballot sit under s. 6.855, the
municipal clerk shall operate such site as though it
were his or her office for absentee ballot purposes and
shall ensure that such site is adequately staffed.”

112. Thus, the unmanned absentee ballot
drop-off sites are prohibited by the Wisconsin
Legislature as they do not comply with Wisconsin law
expressly defining “[allternate absentee ballot site(s]".
Wis. Stat. 6.855(1), (3).

113. In addition, the use of drop boxes for the
collection of _absentce ballots, positioned
predominantly in Wisconsin's largest cities, is directly
contrary to Wisconsin law providing that absentee
ballotsmayonly be “mailed by the elector, or delivered
in person to the municipal clerk issuing the ballot or
ballots.” Wis. Stat. § 6.874)(b)1 (emphasis added).

114. The fact that other methodsofdelivering
absentee ballots, such as through unmanned drop
boxes, are not permitted is underscored by Wis. Stat.
§ 6.8766) which mandates that, “(any ballot not
mailed or delivered as provided in this subsection may
not be counted” Likewise, Wis. Stat. § 6.84(2)
underscores this point, providing that Wis. Stat. §
6.87(6) “shall be construed as mandatory.” The
provisioncontinues—Ballots cast in contravention of
the procedures specified in those provisions may not
be counted. Ballots counted in contravention. of the
procedures specified. in those provisions may not be
included in the certified resull of any election.” Wis.
Stat.§ 6.84(2) (emphasis added).

115. These were not the only Wisconsin
election laws that the WEC violated in the 2020
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general clection. The WEC and local election officials
also took it upon themselves to encourage voters to
unlawfully declare themselves “indefinitely
confined’—which under Wisconsin law allows the
voter to avoid security measures like signature
verification and photo ID requirements

116. Specifically, registering to vote by
absentee ballot requires photo identification, except
for those who register as “indefinitely confined” or
“hospitalized” WISC. STAT. § 6.86@)), (a)
Registering for indefinite confinement requires
certifying confinement “because of age, physical
illness or infirmity or [because the voter] is disabled
for an indefinite period.” Id. § 6.86(2)(a). Should
indefinite confinement cease, the voter must notify
the county clerk, id., who must remove the voter from
indefinite-confinement status. Id. § 6.86(2)(b).

117. Wisconsin election procedures for voting
absentee based on indefinite confinement enable the
voter to avoid the photo ID requirementand signature
requirement. Id. § 6.86(1a0I(B)a)2).

118. On March 25, 2020, in clear violation of
Wisconsin law, Dane County Clerk Scott McDonnell
and Milwaukee County Clerk George Christensen
both issued guidance indicating that all voters should
‘mark themselves as “indefinitely confined” because of
the COVID-19 pandemic.

119. Believing this to be an attempt to
circumvent Wisconsin's strict voter ID laws, the
Republican Party of Wisconsin petitioned the
Wisconsin Supreme Court to intervene. On March 31,
2020, the Wisconsin Supreme Court unanimously
confirmed that the clerks’ “advice was legally
incorrect” and potentially dangerous because “voters
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may be misled to exercise their right to vote in ways
that are inconsistent with Wisc. STAT. § 6.86(2).”

120. On May 13, 2020, the Administrator of
WEC issued a directive to the Wisconsin clerks
prohibiting removal of voters from the registry for
indefinite-confinement status if the voter is no longer
“indefinitely confined.”

121. The WECs directive violated Wisconsin
law. Specifically, WISC. STAT. § 6.86(2)(a) specifically
provides that “any [indefinitely confined] elector [who]
is no longer indefinitely confine ... shall so notify the
‘municipal clerk.” WISC. STAT. § 6.86(2)(b) further
provides that the municipal clerk “shall remove the
name of any other elector from the list upon request
of the clector or upon receipt of reliable information
that an elector no longer qualifies for the service.”

122. According to statistics kept by the WEC,
nearly 216,000 voters said they were indefinitely
confined in the 2020 clection, nearly a fourfold
increase from nearly 57,000 voters in 2016. In Dane
and Milwaukee counties, more than 68,000 voters
said they were indefinitely confinedin2020, a fourfold
increase from the roughly 17,000 indefinitely confined
voters in those counties in 2016.

123. Under Wisconsin law, voting by absentee
ballot also requires voters to complete a certification,
including their address, and have the envelope
witnessed by an adult who also must sign and indicate
their address on the envelope. See WISC. STAT. § 6.87.
The sole remedy to cure an “improperly completed
certificate or [ballot] with no certificate” is for “the
clerk [to] return the ballot to the elector(]" Id. §
6.8709). “If a certificate is missing the address of a
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witness, the ballot may not be counted.” Id. § 6.87(6d)
(emphasis added)

124. However, ina training video issued April
1, 2020, the Administrator of the City of Milwaukee
Elections Commission unilaterally declared that a
“witness address may be written in red and that is
because we were able to locate the witnesses’ address
for the voter” to add an address missing from the
certifications on absentee ballots. The Administrator's
instruction violated WISC. STAT.§ 6.87(6d). The WEC
issued similar guidance on October 19, 2020, in
violation of this statute as well

125. In the Wisconsin Trump Campaign
Complaint, it is alleged, supported by the sworn
affidavits of poll watchers, that canvas workers
carried out this unlawful policy, and acting pursuant
to this guidance, in Milwaukee used red-ink pens to
alter the certificates on the absentee envelope and
then cast and count the absentee ballot. These acts
violated Wisc. STAT. § 6.87(6d) (If a certificate is
missing the address of a witness, the ballot may not.
be counted’). See also WISC. STAT. § 6.87(9) (If a
municipal clerk receives an absentee ballot with an
improperly completed certificateor with no certificate,
the clerk may return the ballot to the elector . . .
whenever time permits the elector to correct the defect.
and return the ballot within the period authorized.”).

126. Wisconsin's legislature has not ratified
these changes, and its election laws do not include a
severability clause.

127. In addition, Ethan J. Pease, a box truck
delivery driver subcontracted to the U.S. Postal
Service (‘USPS’) to deliver truckloads of mail-in
ballots to the sorting center in Madison, WI, testified
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that USPS employees were backdating ballots
received after November 3, 2020. Decl. of Ethan J.
Pease at 11 3-13. Further, Pease testified how a
senior USPS employee told him on November 4, 2020
that “fan order came down from the
Wisconsin/Illinois Chapter of the Postal Service that
100,000 ballots were missing” and how the USPS
dispatched employees to “find ... the ballots.” Id. 49
810. One hundred thousand ballots supposedly
“found” after election day would far exceed former
Vice President Biden margin of 20,565 votes over
President Trump.

COUNTI:ELECTORSCLAUSE
128. Plaintiff State repeats and re-alleges the

allegations above, as if fully set forth herein.
129. The Electors Clause of Article II, Section

1, Clause 2,of the Constitution makes clear that only
the legislatures of the States are permitted to
determine the rules for appointing presidential
electors. The pertinent rules here are the state
election statutes, specifically those relevant to the
presidential election.

130. Nonlegislative actors lack authority to
amend or nullify election statutes. Bush 11, 531 U.S.
at 104 (quoted supra).

131. Under Hecklerv. Chaney, 470 US. 821,
833 nd (1985), conscious and express executive
policies—even if unwritten—to nullify statutes or to
abdicate statutory responsibilities are reviewable to
the same extent as if the policies had been written or
adopted. Thus, conscious and express actions by State
or local clection officials to nullify or ignore
requirements of election statutes violate the Electors
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Clause to the same extent as formal modifications by
judicial officers or State executive officers.

132. Theactions set out in Paragraphs41-128
constitute non-legislative changes to State election
law by executive-branch State election officials, or by
judicial officials, in Defendant States Pennsylvania,
Georgia, Michigan, and Wisconsin, in violation of the
Electors Clause.

133. Electors appointed to Electoral College
in violation of the Electors Clause cannot cast
constitutionally valid votes for the office of President.

COUNT II: EQUAL PROTECTION
134. Plaintiff State repeats and re-alleges the

allegations above, as if fully set forth herein.
135. The Equal Protection Clause prohibits

the useof differential standards in the treatment and
tabulation of ballots within a State. Bush II, 531 U.S.
at 107.

136. The one-person, one-vote principle
requires counting valid votes and not counting invalid
votes. Reynolds, 377 U.S. at 554-55; Bush II, 531 U.S.
at 103 (‘the votes eligible for inclusion in the
certification are the votes meeting the properly
established legal requirements”).

137. The actions set out in Paragraphs 66-73
(Georgia), 80-93 (Michigan), 44-55 (Pennsylvania),
and 106-24 (Wisconsin) created differential voting
standards in Defendant States Pennsylvania,
Georgia, Michigan, and Wisconsin in violation of the
Equal Protection Clause.

138. The actions set out in Paragraphs 66-73
(Georgia), 80-93 (Michigan), 44-55 (Pennsylvania),
and 106-24 (Wisconsin) violated the one-person, one
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vote principle in Defendant States Pennsylvania,
Georgia, Michigan, and Wisconsin.

139. By the shared enterprise of the entire
nation electing the President and Vice President,
equal protection violations in one State can and do
adversely affect and diminish the weight of votes cast
in States that lawfully abide by the election structure
set forth in the Constitution. Plaintiff State is
therefore harmed by this unconstitutional conduct in
violation of the Equal Protection or Due Process
Clauses.

COUNT Ii: DUE PROCESS
140. Plaintiff State repeats and re-alleges the

allegations above, asiffully set forth herein.
141. When election practices reach “the point

of patent and fundamental unfairness,” the integrity
of the election itself violates substantive due process.
Griffin v. Burns, 570 F.2d 1065, 1077 (1st Cir. 1978);
Duncan. v. Poythress, 657 F.2d 691, 702 (sth Cir.
1981); Florida State Conference of NAACP. v.
Browning, 522 F.3d 1153, 1183-84 (11th Cir. 2008);
Roe v. Stateof Ala. By & Through Evans, 43 F.3d 574,
580-82 (11th Cir. 1995); Roe v. Stateof Ala., 68 F.3d
404, 407 (11th Cir. 1995); Marksv. Stinson, 19 F. 3d
873, 878 (3rd Cir. 1994).

142. Under this Court's precedents on proced-
ural due process, not only intentional failure to follow
election law as enacted by a State's legislature but
also random and unauthorized acts by state election
officials and their designees in local government can
violate the Due Process Clause. Parratt v. Taylor, 451
US. 527, 537-41 (1981), overruled in part on other
grounds by Daniels v. Williams, 474 U.S. 327, 330-31
(1986); Hudson v. Palmer, 468 U.S. 517, 532 (1981).
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The difference between intentional acts and random
and unauthorized acts is the degrecof pre-deprivation
review.

143. Defendant States acted
unconstitutionally to lower their election standards—
including to allow invalid ballots to be counted and
valid ballots to not be counted—vith the express
intent to favor their candidate for President and to
alter the outcome of the 2020 election. In many
instances these actions occurred in areas having a
historyofelection fraud.

144. The actions set out in Paragraphs 66-73
(Georgia), 80-93 (Michigan), 44-55 (Pennsylvania),
and 106-24 (Wisconsin) constitute intentional
violations of State election law by State election
officials and their designees in Defendant States
Pennsylvania, Georgia, Michigan, and Wisconsin, in
violation of the Due Process Clause.

PRAYER FOR RELIEF
WHEREFORE, Plaintiff States respectfully

request that this Cowrt issue the following relief:
A. Declare that Defendant States

Pennsylvania, Georgia, Michigan, and Wisconsin
administered the 2020 presidential election in
violation of the Electors Clause and the Fourteenth
Amendment of the U.S. Constitution.

B. Declare that any electoral college votes
cast by such presidential electors appointed in
Defendant States Pennsylvania, Georgia, Michigan,
and Wisconsin are in violation of the Electors Clause
and the Fowteenth Amendment of the U.S.
Constitution and cannot be counted.
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C. Enjoin Defendant States’ use of the 2020

election results for the Office of President to appoint
presidential electors to the Electoral College.

D.  Enjoin Defendant States’ use of the 2020
election results for the Office of President to appoint
presidential clectors to the Electoral College and
authorize, pursuant to the Court's remedial authority,
the Defendant States to conduct a special election to
appoint presidential electors.

E.  Ifany of Defendant States have already
appointed presidential electors to the Electoral
College using the 2020 election results, direct such
States’ legislatures, pursuant to 3 U.S.C.§ 2 and U.S.
CONST. ant. II, § 1, cl. 2, to appoint a new set of
presidential electors in a manner that does not violate
the Electors Clause and the Fourteenth Amendment,
or to appoint no presidential electors at all.

F.  Enjoin the Defendant States from
certifying presidential electors or otherwise meeting
for purposes of the electoral college pursuant to 3
US.C. § 5, 3 USC. § 7, or applicable law pending
further order of this Court.

G. Award costs to Plaintiff State
H. Grant such other relief as the Court

deems just and proper.
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No.___, Original

Fn the Supreme Court of the Enited States

STATE OF TEXAS,

Plaintiff,
v.

COMMONWEALTH OF PENNSYLVANIA, STATE OF
STATE OF GEORGIA, STATE OF MICHIGAN, AND

STATE OF WISCONSIN,

Defendants.

BRIEF IN SUPPORT OF
MOTION FOR LEAVE TO FILE

Pursuant to S.Ct. Rule 17.3 and U.S. CONST. art.
HI, § 2, the State of Texas (‘Plaintiff State”)
respectfully submits this brief in support of its Motion
for Leave to File a Bill of Complaint against the
Commonwealth of Pennsylvania and the States of
Georgia, Michigan, and Wisconsin (collectively,
“Defendant States”).

STATEMENT OF THE CASE

Lawful elections are at the heart of our freedoms.
“No right is more precious in a free country than that
of having a voice in the election of those who make the
laws under which, as good citizens, we must live.
Other rights, even the most basic, are illusory if the
right to vote is undermined.” Wesberry v. Sanders, 376
U.S. 1, 10 (1964). Trustin the integrityofthatprocess
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is the glue that binds our citizenry and the States in
this Union.

Elections face the competing goals of maximizing
and counting lawful votes but minimizing and
excluding unlawful ones. Reynolds v. Sims, 377 U.S.
533, 554-55 (1964); Bush v. Gore, 531 U.S. 98, 103
(2000) (the votes eligible for inclusion in the
certification are the votes meeting the properly
established legal requirements”) (“Bush II"); compare
52 USC. §20501(0)(1)(2) (2018) with id.
§20501(b)(3)-(4). Moreover, “the right of suffrage can
be denied by a debasement or dilution of the weight of
a citizen's vote just as effectively as by wholly
prohibiting the free exercise of the franchise.”
Reynolds, 377 U.S. at 555. Reviewing election results
requires not only counting lawful votes but also
eliminating unlawful ones.

It is an understatement to say that 2020 was not
a good year. In addition to a divided and partisan
national mood, the country faced the COVID-19
pandemic. Certain officials in Defendant States
presented the pandemic as the justification for
ignoring state laws regarding absentee and mail-in
voting. Defendant States flooded their citizenry with
tens of millions of ballot applications and ballots
ignoring statutory controls as to how they were
received, evaluated, and counted. Whether well
intentioned or not, these unconstitutional and
unlawful changes had the same uniform effect—they
made the 2020 election less secure in Defendant
States. Those changes were made in violation of
relevant state laws and were made by non-legislative
entities, without any consent by the state legislatures.
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These unlawful acts thus directly violated the
Constitution. U.S. CONST. art. I, § 4; id. art. IL, § 1, cl.
2.

This case presents a question of law: Did
Defendant States violate the Electors Clause by
taking non-legislative actions to change the election
rules that would govern the appointment of
presidential electors? Each of these States flagrantly
violated the statutes enacted by relevant State
legislatures, thereby violating the Electors Clause of
Article I1, Section 1, Clause 2 of the Constitution. By
these unlawful acts, Defendant States have not only
tainted the integrity of their own citizens’ votes, but
their actions have also debased the votes of citizens in
the States that remained loyal to the Constitution.

Elections for federal office must comport with
federal constitutional standards, see Bush 11, 531 U.S.
at 103-105, and executive branch governmentofficials
cannot subvert these constitutional requirements, no
matter their stated intent. For presidential elections,
cach State must appoint its electors to the electoral
college in a manner that complies with the
Constitution, specifically the Electors Clause
requirement that only state legislatures may set the
rules governing the appointment of electors and the
elections upon which such appointment is based.!

"Subject to override by Congress, state legislatures have the
exclusive power to regulate the time, place, and manner for
electing Membersof Congress, see U.S. CONST. art. I,§ 4, which
is distinct. from legislatures” exclusive and plenary authority on
the appointment. of presidential electors. When non-legislative
actors purport tosot state election law for presidential elections,
they violate both the Elections Clause and the Electors Clause,
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Constitutional

Background
The right

to vote is protected

by the by the EqualProtection

Clause
and the Due Process

Clause.
U.S.Coxst.

amend.
XIV,

§ 1, cl. 3-4. Because
“the right

to
vote is personal,”

Reynolds,

377 U.S. at 561-62
(alter-ations

omitted),
“[e]very

voter
in a federal

.. election,whether
he votes

for a candidate

with
little

chance
of

winning
or for one with

little
chance

of losing,
has a

right
under

the Constitution

to have
his vote fairlycounted.”

Anderson

v. United
States,

417 U.S. 211,227(974);
Baker

v. Carr,
369 US. 186, 208 (1962).Invalid

or fraudulent

votes
debase

or dilute
the weightof each

validly
cast vote.

Bush
11, 531 U.S. at 105. Theunequal

treatment

of votes
within

a state,
andunequal

standards

for processing

votes
raise

equalprotection

concerns.

Id. Though
Bush

II did notinvolve
an action

between
States,

the concern
thatillegal

votes
can cancel

out lawful
votes

does
not stopat a State's

boundary

in the contest
of a Presidential

election.The Electors
Clause

requires
that each

State“shall
appoint”

its presidential

electors
“in suchManner

as the Legislature

thereof
may direct.”

U.S.CoNsT.
art. IL § 1, cl. 2 (emphasis

added);
of. id. art. I,

§4,cl.
1 similar

for time,
place,

and manner
of federallegislative

elections).

“(T]he
state

legislature's

powerto select
the manner

for appointing

electors
is

plenary,”
Bush

II, 531 U.S. at 104 (cmphasis

added),and sufficiently

federal
for this Court's

review.
Bush¢. Palm

Beach
Cty. Canvassing

Bd., 531 U.S. 70, 76(2000)
(Bush

I). This
textual

feature
of ourConstitution

was adopted
to ensure

the integrity
of

the presidential

selection
process:

“Nothing
was more
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to be desired than that every practicable obstacle
should be opposed to cabal, intrigue, and corruption.”
FEDERALIST NO. 68 (Alexander Hamilton). When a
State conducts a popular election to appoint electors,
the State must comply with all constitutional
requirements. Bush 11, 531 U.S. at 104. When a State
fails to conduct a valid election—for any reason—"the
electors may be appointed on a subsequent day in such
a manner as the legislatureof such State may direct.”
3US.C.§ 2 (emphasis added).
Non-Legislative Changes Made in Violation of
the Electors Clause

As set forth in the Complaint, executive and
judicial officials made significant changes to the
legislatively defined clection rules in Defendant
States. See Compl. at 44 66-73 (Georgia), 80-93
(Michigan), 44-55 (Pennsylvania), 106-24 (Wisconsin).
Taken together, these non-legislative changes did
away with statutory ballot-security measures for
absentee and mail-in ballots such as signature
verification, witness requirements, and statutorily
authorized secure ballot drop-off locations.

Citing the COVID-19 pandemic, Defendant States
gutted the safeguards for absentee ballots through
non-legislative actions, despite knowledge that
absentee ballots are “the largest source of potential
voter fraud,’ BUILDING CONFIDENCE IN USS.
ELECTIONS: REPORT OF THE COMMISSION ON FEDERAL
ELECTION REFORM, at 46 (Sept. 2005) (hereinafter,
“CARTER-BAKER'), which is magnified when absentee
balloting is shornof ballot-integrity measures such as
signature verification, witness requirements, or
outer-cnvelope protections, or when absentee ballots

FL-AG21:0220-A-001165
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are processed and tabulated without bipartisan
observation by poll watchers.

Without Defendant States’ combined 62 electoral
votes, President Trump presumably has 232 electoral
votes, and former Vice President Biden presumably
has 244. Thus, Defendant States’ presidential electors,
will determine the outcome of the election.
Alternatively, if Defendant States are unable to
certify 37 or more presidential electors, neither
candidate will have a majority in the electoral college,
in which case the election would devolve to the House
of Representatives under the Twelfth Amendment.

Defendant States experienced serious voting
irregularities. See Compl. at 94 75-76 (Georgia), 97-
101 (Michigan), 55-60 (Pennsylvania), 122-28
(Wisconsin). At the time of this filing, Plaintiff State
continues to investigate allegations of not only
unlawful votes being counted but also fraud. Plaintiff
State reserves the right to seek leave to amend the
complaint as those investigations resolve. See S.CL.
Rule 17.2; FED. R. CIV. P. 15@(DA)-(B), (@)(2). But
even the appearance of fraud ina close election is
poisonous to democratic principles: “Voters who fear
their legitimate votes will be outweighed by
fraudulent ones will feel disenfranchised.” Purcell uv.
Gonzalez, 549 US. 1, 4 (2006); Crawford v. Marion
County Election Bd., 553 U.S. 181, 189 (2008) (States
have an interest in preventing voter fraud and
ensuring voter confidence).

STANDARD OF REVIEW
This Court considers two primary factors when it

decides whether to grant a State leave to file a bill of
complaint against another State: (1) “the nature of the
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interest of the complaining State,” and (2) the
availability of an alternative forum in which the issue
tendered can be resolved.” Mississippi v. Louisiana,
506 U.S. 73, 77 (1992) (internal quotations omitted)
Because original proceedings in this Court follow the
Federal Rules of Civil Procedure, S.Ct. Rule 17.2, the
facts for purposes of a motion for leave to file are the
wellpleaded facts alleged in the complaint
Hernandez v. Mesa, 137 S.Ct. 2003, 2005 (2017).

ARGUMENT
I. THIS COURT HAS JURISDICTION OVER

PLAINTIFF STATE'S CLAIMS.
In order to grant leave to file, this Court first must

assureitselfof its jurisdiction, Steel Co. v. Citizens for
a Better Encl, 523 U.S. 83, 95 (1998); cf. Foman v.
Davis, 371 U.S. 178, 182 (1962) (courts deny leave to
file amended pleadings that would be futile). That
standard is met here. Plaintiff State's fundamental
sights and interests are at stake. This Court is the
only venue that can protect Plaintiff State's electoral
college votes from being cancelled by the unlawful and
constitutionally tainted votes cast by electors
appointed and certified by Defendant States.

A. The claims fall within this Court's
constitutional and statutory subject-
matter jurisdiction.

The federal judicial power extends to
“Controversies between two or more States.” U.S.
CONST. at. II, § 2, and Congress has placed the
jurisdiction for such suits exclusively with the
Supreme Court: “The Supreme Court shall have
original and exclusive jurisdiction of all controversies
between two or more States.” 28 US.C. § 1251a)
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(emphasis added). This Court not only is a permissible
court for hearing this action: it is the only court that
can hear this action quickly enough to render relief
sufficient to avoid constitutionally tainted votes in the
electoral college and to place the appointment of
Defendant States’ electors before their legislatures
pursuant to3 U.S.C. § in time for a vote in the House
of Representatives on January 6, 2021. See 3 U.S.C. §
15. With that reliefin place, the House can resolve the
election on January 6, 2021, in time for the president
to be selected by the constitutionally set date of
January 20. U.S. CONST. amend. XX, § 1.

B. The claims arise under the Constitution.
When States violate their own election laws, they

may argue that these violations are insufficiently
federal to allow review in this Court. Cf. Foster v.
Chatman, 136 S.Ct. 1787, 1745-46 (2016) (this Court
lacks jurisdiction to review state-court decisions that
“rest(] on an adequate and independent state law
ground”). That attempted evasion would fail for two
reasons.

First, in the election context, a state-court remedy
ora state executive's administrative action purporting
to alter state election statutes implicates the Electors
Clause. See Bush II, 531 U.S. at 105. Even a plausible
federal-law defense to state action arises under
federal law within the meaning of Article IIL. Mesa v.
California, 489 U.S. 121, 136 (1989) (holding that “it
is the raising of a federal question in the officer's
removal petition that constitutes the federal law
under which the action against the federal officer
avises for Art. III purposes”). Constitutional arising-
under jurisdiction exceeds statutory federal-question
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9

jurisdiction of federal district courts, and—indeed—
we did not even have federal-question jurisdiction
until 1875. Merrell Dow Pharm., 478 U.S. at 807.
Plaintiff States’ Electoral Clause claims arise under
the Constitution and so are federal, even if the only
claim is that Defendant States violated their own
state election statutes. Moreover, as is explained
below, Defendant States” actions injure the interests
of Plaintiff State in the appointment of electors to the
electoral college in a manner that is inconsistent with
the Constitution.

Given this federal-law basis against these state
actions, the state actions ave not “independent” of the
federal constitutional requirements that provide this

Court jurisdiction. Fox Film Corp. v. Muller, 296 U.S.
207, 210-11 (1935); of. City of Chicago v. Int Coll. of
Surgeons, 522 U.S. 156, 164 (1997) (noting that “even
though state law creates a party's causesof action, its
case might still ‘arise under’ the laws of the United
States if a well-pleaded complaint established that its
right to relief under state law requires resolution ofa
substantial question of federal law” and collecting
cases) (internal quotations and alterations omitted).
Plaintiff State's claims therefore fall within this
Court's jurisdiction.

Second, state election law is not purely a matter
ofstate law because it applies “not only to elections to
state offices, but also to the election of Presidential

= The statute forfederal officer removalatissue in Mesa omits
the wellpleaded complaint rule, id, which is a statutory
restriction on federal question jurisdiction under 28 USC, §1331. See Merrell Dow Pharos. Inc. v. Thompson, 478 US. $04,
5051956).
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electors,” meaning that state law operates, in part, “by
virtue of a direct grantof authority made under Art.
IL, § 1, cl. 2, of the United States Constitution.” Bush
1,531 US. at 76. Logically, “any state authority to
regulate election to [federal] offices could not precede
theirverycreation by the Constitution,” meaning that
any “such power had to be delegated to, rather than
reserved by, the States.” Cook v. Gralike, 531 U.S.
510,522 (2001) (internal quotations omitted). “It is no
original prerogative of State power to appoint a
representative, a senator, or President for the Union.”
J. Story, 1 COMMENTARIES ON THE CONSTITUTION OF
THE UNITED STATES § 627 (3d cd. 1858). For these
reasons, any “significant departure from the
legislative scheme for appointing Presidential electors.
presents a federal constitutional question.” Bush I,
531 U.S. at 113 (Rehnquist, C.J., concurring).

Under these circumstances, this Court has the
power both to review and to remedy a violation of the
Constitution. Significantly, parties do not need
winning hands to_establish jurisdiction. Instead,
jurisdiction exists when “the rightofthe petitioners to
recover under their complaint will be sustained if the
Constitution and laws of the United States are given
one construction,” evenif the right “will be defeated if
they are given another.” Bell v. Hood, 321 U.S. 678,
685 (1946). At least as to jurisdiction, a plaintiff need
survive only the low threshold that “the alleged claim
under the Constitution or federal statutes [not] ... be
immaterial and made solely for the purpose of
obtaining jurisdiction or ... wholly insubstantial and
frivolous.” Id. at 682. The billof complaint meets that
test.
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C. The claims raise a “case or controversy”

between the States.
Like any other action, an original action must

meet the Article II eriteria for a case or controversy:
“it must appear that the complaining State has
suffereda wrong through the actionof the other State,
furnishing ground for judicial redress, or is asserting
aight against the other State which is susceptible of
judicial enforcement according to the accepted
principles of the common law or equity systems of
jurisprudence.” Maryland v. Louisiana, 451 U.S. 725,
735-36 (1981) (internal quotations omitted). Plaintiff
State has standing under those rules.

With voting, “the right of suffrage can be denied
by a debasement or dilutionofthe weightof a citizen's
vote just as effectively as by wholly prohibiting the
free exercise of the franchise.” Bush 11, 531 US. at
105 (quoting Reynolds, 377 US. at 555). In
presidential elections, “the impact of the votes cast in
each State is affected by the votes cast for the various
candidates in other States.” Anderson v. Celebrezze,
460 U.S. 780, 795 (1983). Thus, votes in Defendant
States affect the votes in Plaintiff State, as set forth
in more detail below.

5 Aits constitutional minimum, standing doctrine measures.
the necessary effect on plaintiffs under a tripartite test:
cognizable injury to the plaintifls, causation by the challenged
conduct, and redressable by a court. Lujan v. Defenders of
Wildlife 501 U.S. 555, 561.62 (1992). The rules for standin in
state-versus-state actions is the same as the rules in other
actions under Awtice 111. See Maryland v. Louisiana, 451 US.
725,736 (1981),
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1. PlaintiffStatesuffersaninjuryin

fact.
The citizens of Plaintiff State have the right to

demand that all other States abide by the
constitutionally set rules in appointing presidential
electors to the electoral college. “No right is more
precious in a free country than that of having a voice
in the election of those who make the laws under
which, as good citizens, we must live. Other rights,
even the most basic, are illusory ifthe right to vote is
undermined.” Wesberry, 376 U.S. at 10; Yick Wo v.
Hopkins, 118 USS. 356, 370 (1886) (‘the political
franchise of voting” is “a fundamental political right,
because preservative of all rights"). “Every voter in a
federal ... election, whether he votes for a candidate
with little chance of winning or for one with little
chance of losing, has a right under the Constitution to
have his vote fairly counted.” Anderson v. United
States, 417 U.S. at 227; Baker, 369 U.S. at 208. Put
differently, “a citizen has a constitutionally protected
right to participate in elections on an equal basis with
other citizens in the jurisdiction,” Dunn v. Blumstein,
405 U.S. 330, 336 (1972), and—unlike the residency
durations required in Dunn—the “jurisdiction” here is
the entire United States. In short, the rights at issue
are congeable under Article I11.

Significantly, Plaintiff State presses its own form
of voting-rights injury as States. As with the one-
person, onc-vote principle for congressional
redistricting in Wesberry, the equality of the States
arises from the structureof the Constitution, not from
the Equal Protection or Due Process Clauses. See
Wesberry, 376 USS. at 7-8; id. n.10 (expressly not
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reaching claims under Fourteenth Amendment).
Whereas the House represents the People
proportionally, the Senate represents the States. See
U.S. CONST. axt. V, cl. 3 ("no state, without its consent,
shall be deprived of its equal suffrage in the Senate”).
While Americans likely care more about who s elected
President, the States have a distinct interest in who
is elected Vice President and thus whocan cast the tie-
breaking vote in the Senate. Through that interest,
States suffer an Article [Il injury when another State
violates federal law to affect the outcome of a
presidential election. This injury is particularly acute
in 2020, where a Senate majority often will hang on
the Vice Presidents tie-breaking vote because of the
nearly equal—and, depending on the outcome of
Georgia run-offelections in January, possibly equal—
balance between political parties. Quite simply, it is
vitally important to the States who becomes Vice
President.

Because individual citizens may arguably suffer
only a generalized grievance from Electors Clause
violations, States have standing where their citizen
voters would not, Lance v. Coffman, 549 U.S. 437, 442
(2007) (istinguishing citizen plaintiffs from citizen
relators who sued in the name of a state). In
Massachusetts v. Environmental Protection. Agency,
549 US. 497 (2007), this Court held that states
seeking to protect their sovereign interests are
“entitled to special solicitude in our standing
analysis.” Id. at 520. While Massachusetts arose in a
different context—the same principles of federalism
apply equally here to require special deference to the
sovereign states on standing questions.
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In addition

to standing
for their

own injuries,States
can assert

parens
patriae

standing
for their

citizens
who are presidential

electors!
Like

legislators,

presidential

electors
assert

“legislativeinjury”
whenever

allegedly
improper

actions
deny

them
a working

majority.
Coleman

v. Miller,
307 U.S.

433, 435 (1939).
The electoral

college
is a zero-sumgame.

If Defendant

States’
unconstitutionally

appointed
electors

vote for a presidential

candidateopposed
by the Plaintiff

State's electors,
that operatesto defeat

Plaintiff
State's

interests.”

Indeed,
even

without
an electoral

college
majority,

presidentialelectors
suffer

the same
voting-debasement

injury
as

voters generally:
“It must be remembered

that ‘the
+ “The parens patriae doctrine... is a recognition

of theprinciple
that the state, when

a arty (04 suit involving
a matterof sovereign

interest, ‘must be doomed to represent
al itscitizens.”

New Jersey . Netw York, 315 U.S. 369, 372.73 (1959)quoting Kentucky
. Indiana, 281 0.5. 163, 173 (1930),* Because Plaintiff

Sate appainted
its electors consistentwith the Constitution,

they suffer injury if its electors aredefeated
by Defendant

States’ unconstitutionally
appointedlector. This injuryi all the more acute because Plaintiff

Statehas taken steps to prevent fraud, For example,
Texas does notallow no excuse vote by mail (Texas Blection Code Sections52001:82.001)

has trict signature
verification

procedures
(Tex

Election
Code §87.027();

Earlyvoting
ballot

boxes
have two locksand different

keys and other trie. security measures
(Tex.Election Code §§55.032()

& 87.063): require voter ID (HouseComm. on Elections,
Bill Analysis,

Tox. HB. 118, $34 RS.(2013): hia witness requirements
for assisting

those in need(Tex. Election Code §§ 86.0052 & 86.0105),
and does not allowballot. harvesting

Tes. Election Code. S6.006(01-6).
UnlikeDefendant

States, Plaintiff
State neither weakened

nor allowedthe weakening
of is balloLintegrity

statutes by non-egisltive
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right of suffrage can be denied by a debasement or

dilution of the weight of a citizen's vote just as

effectively as by wholly prohibiting the free exercise of

the franchise.” Bush II, 531 U.S. at 105 (quoting
Reynolds v. Sims, 377 U. S. 533, 555 (1964) (“Bush

Ir). Finally, once Plaintiff State has standing to

challenge Defendant States’ unlawful actions,

Plaintiff State may do so on any legal theory that
undermines those actions. Duke Power Co. v. Carolina

Enutl. Study Group, Inc., 438 U.S. 59, 78-81 (1978);

DaimlerChrysler Corp. v. Cuno, 547 U.S. 332, 353 &

n.5 (2006). Injuries to Plaintiff State's electors serve

as an Article III basis for a parens patriae action.

2. Defendant States caused the

Non-legislative officials in Defendant States

either directly caused the challenged violations of the

Electors Clause or, in the case of Georgia, acquiesced

to them in settling a federal lawsuit. The Defendants
thus caused the Plaintiffs injuries.

3. Therequestedreliefwouldredress
the injuries.

This Court has authority to redress Plaintiff
State's injuries, and the requested relief will do so.

First, while Defendant States are responsible for
their elections, this Court has authority to enjoin

reliance on unconstitutional elections:
When the state legislature vests the right to

vote for President in its people, the right to

vote as the legislature has prescribed is

fundamental; and one source of its funda-

mental nature lies in the equal weight
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accorded to each vote and the equal dignity
owed to each voter

Bush I1, 531 US. at 104; City of Boerne uv. Flores, 521
US. 507, 524 (1997) (‘power to interpret the
Constitution in a case or controversy remains in the
Judiciary”). Plaintiff State does not ask this Court to
decide who won the election; they only ask that the
Court enjoin the clear violationsofthe Electors Clause
of the Constitution.

Second, thereliefthat Plaintiff State requests—
namely, remand to the State legislatures to allocate
clectors in a manner consistent with the
Constitution—does not violate Defendant States’
rights or exceed this Court's power. The power to
select clectors is a plenary power of the State
legislatures, and this remains so, without regard to
state law:

This power is conferred upon the legislatures
ofthe States by the Constitution of the United
States, and cannot be taken from them or
modified by their State constitutions...
Whatever provisions may be made by statute,
or by the state constitution, to choose electors
by the people, there is no doubt of the right of
the legislature to resume the power at any
time, for it can neither be taken away nor
abdicated.

McPherson v. Blacker, 146 US. 1, 35 (1892) (internal
quotations omitted); accord Bush 1, 531 U.S. at 76-77;
Bush I1, 531 U.S at 104.

Third, uncertainty of how Defendant States’
legislatures will allocate their electors is irrelevant to
the question of redressability:
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If a reviewing court agrees that the agency
misinterpreted the law, it will set aside the
agency's action and remand the case —even
though the agency ... might later, in the
exercise of its lawful discretion, reach the
same result for a different reason.

FEC v. Akins, 524 US. 11, 25 (1998). Defendant
States’ legislatures would remain free to exercise
their plenary authority under the Electors Clause in
any constitutional manner they wish. Under Akins,
the simple act of reconsideration under lawful means
is redress enough.

Fourth, the requested relief is consistent with
federal election law: “Wheneverany State has held an
election for the purpose of choosing electors, and has
failed to make a choice on the day prescribed by law,
the electors may be appointed on a subsequent day in
such a manner as the legislature of such State may
direct.” 3 US.C. § 2. Regardless of the statutory
deadlines for the electoral college to vote, this Court
could enjoin reliance on the results from the
constitutionally tainted November 3 election, remand
the appointment of electors to Defendant States, and
order Defendant States’ legislatures to cortify their
electors in a manner consistent with the Constitution,
which could be accomplished well in advance of the
statutory deadlineofJanuary 6 for House to count the
presidential electors’ votes. 3 U.S.C. § 15.

D. This action is not moot and will not
become moot.

None of the looming election deadlines are
constitutional, and they all are within this Court's
power to enjoin. Indeed,if this Court vacated a State's

FLAG21-0220-A-001177



18
appointment of presidential clectors, those electors
could not vote on December 14, 2020; if the Court
vacated their vote after the fact, the House of
Representatives could not count those votes on
January 6, 2021. Moreover, any remedial action can
be complete well before January 6, 2020. Indeed, even
the swearing in of the next President on January 20,
2021, will not moot this case because review could
outlast even the selection of the next President under
“the ‘capable of repetition, yet evading review’
doctrine,” which applies “in the context of election
cases ... when there are ‘as applied” challenges as well
as in the more typical ease involving only facial
attacks.” FEC v. Wisconsin Right to Life, Inc., 551 U.S.
449, 463 (2007) (internal quotations omitted); accord
Norman v. Reed, 502 US. 279, 287-88 (1992).
Mootness is not, and will not become, an issue here.

E. This matter is ripe for review.
Plaintiff State's claims are clearly ripe now, but

they were not ripe before the election: “A claim is not
ripe for adjudication if it rests upon contingent future
events that may not occur as anticipated, or indeed
may not occur at all.” Texas v. United States, 523 U.S.
296, 300 (1998) (internal quotations and. citations
omitted). Prior to the election, there was no reason to
know who would win the vote in any given State.

Ripeness also raises the question of laches, which
Justice Blackmun called “precisely the opposite argu-
ment” from ripeness. Lujan c. Natl Wildlife Fed’,
497 US. 871, 915 n16 (1990) (Blackmun, J,
dissenting). Laches is an equitable defense against
unreasonable delay in commencing suit. Petrella v.
MGM, 572 US. 663, 667 (2014). This action was
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neither unreasonably delayed nor is prejudicial to
Defendant States.

Before the election, Plaintiff States had no ripe
claim against a Defendant State:

“One cannot be guilty of laches until his right
ripens into one entitled to protection. For only
then can his torpor be deemed inexcusable.”

What-A-Burger of Va, Inc. v. Whataburger, Inc., 357
F.3d 441, 449-50 (4th Cir. 2004) (quoting 5 J. Thomas
McCarthy, MCCARTHY ON TRADEMARKS AND UNFAIR
COMPETITION§ 31: 19 (4th ed. 2003); Gasser Chair Co.
©. Infanti Chair Mfg. Corp., 60 F.3d 770, 777 (Fed. Cir.
1995) (same); Profitness Physical Therapy Ctr. v. Pro-
Fit Orthopedic & Sports Physical Therapy P.C., 314
F.3d 62, 70 (2d Cir. 2002) (same). PlaintiffState could
not have brought this action before the election
results. The extentof the county-level deviations from
election statutes in Defendant States became evident
well after the election. Neither ripeness nor laches
presents a timing problem here.

F. This action does not raise a non-
justiciable political question.

The “political questions doctrine” does not apply
here. Under that doctrine, federal courts will decline
to review issues that the Constitution delegates to one
of the other branches—the “political branches™—of
government. While picking electors involves political
rights, the Supreme Court has ruled in a lineofcases
beginning with Baker that constitutional claims
relatedtovoting (other than claims brought under the
Guaranty Clause) are justiciable in thefederal courts.
As the Court held in Baker, litigation over political
rights is not the same as a political question:
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We hold that this challenge to an
apportionment presents no nonjusticiable
“political question.” The mere fact that the
suit seeks protection of a political right does
not mean it presents a political question. Such
an objection “is little more than a play upon
words.”

Baker, 369 U.S. at 209. This is no political question; it
is a constitutional one that this Court should answer.

G. No adequate alternate remedy or forum
exists.

In determining whether to hear a case under this
Court's original jurisdiction, the Court has considered
whethera plaintiff State “has another adequate forum
in which to settle [its] claim.” United States v. Nevada,
412 U.S. 534, 538 (1973). This equitable limit does not
apply here because Plaintiff State cannot sue
Defendant States in any other forum.

To the extent that Defendant States wish to avail
themselves of 3 U.S.C. § 5's safe harbor, Bush I, 531
US. at 77-78, this action will not meaningfully stand
in their way:

The State, of course, after granting the
franchise in the special context of Article II,
can take back the powerto appoint electors. ..
There is no doubtofthe rightofthe legislature
to resume the power at any time, for it can
neither be taken away nor abdicated(.]

Bush 11, 531 US. at 104 (citations and internal
quotations omitted)> Defendant States’ legislature

© Indeed. the Constitution alsoincludes another backstop: if
70 person have such majority [ofelectoral votes], then from the
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will remain free under the Constitution to appoint
electors or vote in any constitutional manner they
wish. The only thing that they cannot do—and should
not wish to do—is to rely on an allocation conducted
in violation of the Constitution to determine the
appointment of presidential electors.

Moreover, if this Court agrees withPlaintiff State
that Defendant States’ appointment of presidential
electors under the recently conducted elections would
be unconstitutional, then the statutorily created safe
harbor cannot be used as a justification for a violation
of the Constitution. The safe-harbor framework
created by statute would have to yield in order to
ensure that the Constitution was not violated.

tisofno moment that Defendants’ state laws may
purport to tether state legislatures to popular votes.
Those state limits on a state legislature's exercising
federal constitutional functions cannot. block action
because the federal Constitution “transcends any
limitations sought to be imposed by the people of a
State” under this Court's precedents. Leser v. Garnett,
258 U.S. 130, 137 (1922); see also Bush I, 531 U.S. at
77; United States Term Limits v. Thornton, 514 U.S.
779, 805 (1995) (“the power to regulate the incidents
of the federal system is not a reserved power of the
States, but rather is delegated by the Constitution”).
As this Court recognized in McPherson v. Blacker, the
authority to choose presidential electors:

persans having the highest numbers not exceeding three on the.
list of those voted for as President, the House of Representatives.
shall choose immediately, by ball.” U.S. Cox. amend. X11.
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is conferred upon the legislatures of the states
by the Constitution of the United States, and
cannot be taken from them or modified by
their state constitutions. ... Whatever
provisions may be made by statute, or by the
state constitution, to choose electors by the
people, there is no doubt of the right of the
legislature to resume thepower at any time, for
it can neither be taken away or abdicated.

146 US. 1, 35 (1892) (emphasis added) (internal
quotations omitted). Defendant States would suffer no
cognizable injury from this Court's enjoining their
reliance on an unconstitutional vote.
IL. THIS CASE PRESENTS CONSTITUTIONAL

QUESTIONS OF IMMENSE NATIONAL
CONSEQUENCE THATWARRANT THIS
COURT'S DISCRETIONARY REVIEW.
Electoral integrity ensures the legitimacy of not

just our governmental institutions, but the Republic
itself. See Wesberry, 376 U.S. at 10. “Voters who fear
their legitimate votes will be outweighed by
fraudulent. ones will feel disenfranchised.” Purcell,
549 U.S. at 4. Against that backdrop, few cases could
warrant this Court's review more than this one. In
addition, the constitutionality of the process for
selecting the President is of extreme national
importance. If Defendant States are permitted to
violate the requirements of the Constitution in the
appointment of their electors, the resulting vote of the
clectoral college not only lacks constitutional
legitimacy, but the Constitution itself will be forever
sullied.
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Though the Court claims “discretion when

accepting original cases, even as to actions between
States where [its] jurisdiction is exclusive,” Wyoming
v. Oklahoma, 502 U.S. 437, 450 (1992) (internal
quotations omitted), this is not a case where the Court
should apply that discretion “sparingly.” Id. While
Plaintiff State disputes that exercising this Court's
original jurisdiction is discretionary, see Section III,
infra, the clear unlawful abrogation of Defendant
States election laws designed to ensure election
integrity by a few officials, and examples of material
irregularities in the 2020 election cumulatively
warrant this Court's exercising jurisdiction as this
Court's “unsought responsibility to resolve the federal
and constitutional issues the judicial system has been
forced to confront.” Bush II, 531 U.S. at 111; see also
Marbury v. Madison, 5 U.S. (1 Cranch) 137, 177 (1803)
CIt is emphatically the province and duty of the
judicial department to say what the law is.”). While
isolated irregularities could be “garden-variety”
election irregularities that do not raise a federal
question,” the closeness of the presidential election
results, combined with the unconstitutional setting-
aside of state election laws by non-legislative actors
call both the result and the process into question.

F “To be sure, garden variety election irregularities’ may not
present facts sufficient to offend theConstitution'sguarantee of
due processL I Hiner v. Hamilton Cty. Bd. of Elections, 635 F.3d
219,232 (6th Cir. 2011) (quoting Griffin, 570 F.2d at 1077.79).
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A. The 2020 election suffered from serious

irregularities that constitutionally
prohibit using the reported results.

Defendant States administration of the 2020
election violated several constitutional requirements
and, thus, violated the rights that Plaintiff State
seeks to protect. “When the state legislature vests the
right to vote for President in its people, the right to
vote as the legislature has prescribed is fundamental;
and one source of its fundamental nature lies in the
equal weight accorded to each vote and. the equal
dignity owed to each voter.” Bush II, 531 US. at 104:
Even a State legislature vested with authority to
regulate election procedures lacks authority to
“abridgle ...] fundamental rights, such as the right to
vote.” Tashjian v. Republican Party, 479 U.S. 208, 217
(1986). As demonstrated in this section, Defendant
States’ administration of the 2020 election violated
the Electors Clause, which renders invalid any
appointment of electors based upon those election
results, unless the relevant State legislatures review
and modify or expressly ratify those results as
sufficient to determine the appointment of electors.
For example, even without fraud or nefarious intent,
a mail-in vote not subjected to the State legislature's
ballot-integrity measures cannot be counted.

It does not matter that a judicial or executive
officer sought to bypass that screening in response to
the COVID pandemic: the choice was not. theirs to

The right o vote is “a fundamental political right, because
preservative ofall rights” Reynolds, 377 U.S.at 561.62 ternal
quotationsomitted).
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make. “Government is not free to disregard the [the
Constitution] in times of crisis.” Roman Catholic
Diocese of Brooklyn, New York v. Cuomo, 592 U.S. _
(Nov. 25, 2020) (Gorsuch, J., concurring). With all
unlawful votes discounted, the election result is an
open question that this Court must address. Under 3
USC. § 2, the State legislatures may answer the
question, but the question must be asked here.

1. Defendant States violated the
Electors Clause by modifying their
legislatures’ election laws through

non-legislativeaction.
The Electors Clause grants authority to state

legislatures under both horizontal and vertical
separation of powers. It provides authority to each
State—not to federal actors—the authority to dictate
the manner of selecting presidential electors. And
within each State, it explicitly allocates that authority
to a single branch of State government: to the
“Legislature thereof.” U.S. CONST. art. II, § 1, cl. 2.
State legislatures’ primacy vis-a-vis non-legislative
actors—whether State or federal—is even more
significant than congressional primacy vis-a-vis State
legislatures.

‘The State legislatures’ authority is plenary. Bush
11,531 U.S. at 104. It “cannot be taken from them or
modified” even through “their state constitutions.”
McPherson, 146 U.S. at 35; Bush I, 531 U.S at 76-77;
Bush II, 531 US at 104. The Framers allocated
election authority to State legislatures as the branch
closest—and most accountable—to the People. See,
e.g., Robert G. Natelson, The Original Scope of the
Congressional Power to Regulate Elections, 13 U. Pa.
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J. CONST. L. 1, 31 (2010) (collecting Founding-cra
documents); cf. THE FEDERALIST No. 57, at 350 (C.
Rossiter, ed. 2003) (J. Madison) (‘House of
Representatives is so constituted as to support in its
members a habitual recollection of their dependence
on the people”). Thus, only the State legislatures are
permitted to create or modify the respective State's
rules for the appointmentofpresidential electors. U.S.
CONS. art. 11, § 1, cl. 2.

“There must be a substantial regulation of
elections if they are to be fair and honest and if some
sort of order, rather than chaos, is to accompany the
democratic processes.” Burdick v. Takushi, 504 U.S.
428, 433 (1992) (interior quotations omitted). Thus,
for example, deadlines are necessary, even if some
votes sent via absentee ballot do not arrive timely.
Rosario v. Rockefeller, 410 U.S. 752, 758 (1973). Even
more importantly in this pandemic year with
expanded mail-in voting, ballot-integrity measures—
e.g. witness requirements, signature verification, and
the like—are an essential component of any
legislative expansion of mail-in voting. See CARTER-
BAKER, at 46 (absentee ballots are “the largest source
of potential voter fraud’). Though it may be tempting
to permit a breakdown of the constitutional order in
the face ofa global pandemic, the rule of law demands
otherwise.

Specifically, because the Electors Clause makes
clear that state legislative authority is exclusive, non-
legislative actors lack authority to amend statutes.
Republican Partyof Pa. v. Boockuar, No. 20-542, 2020
US. LEXIS 5188, at *4 (Oct. 28, 2020) (‘there is a
strong likelihood that the State Supreme Court
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decision violates the Federal Constitution”) (Alito, J.,
concurring): Wisconsin. State Legis., No. 20A66, 2020
US. LEXIS 5187, at *11-14 (Oct. 26, 2020)
(Kavanaugh, J. concurring in denial of application to
vacate stay); ¢f. Grayned v. City of Rockford, 408 U.S.
104, 110 (1972) (“it is not within our power to construe
and narrow state laws"); Free Enter. Fund v. Pub. Co.
Accounting Oversight Bd., 561 U.S. 477, 509-10 (2010)
(“editorial freedom ... [to “blue-pencil” statutes]
belongs to the Legislature, not the Judiciary”). That
said, courts can enjoin elections or even enforcement
of unconstitutional election laws, but they cannot
rewrite the law in federal presidential elections.

For example, if a state court enjoins or modifies
ballot-integrity measures adopted to allow absentee
or mail-in voting, that invalidates ballots cast under
the relaxed standard unless the legislature has—prior
to the election—ratified the new procedure. Without
pre-election legislative ratification, results based on
the treatment and tabulation of votes done in
violation of state law cannot be used to appoint
presidential electors.

Elections must be lawful contests, but they should
not be mere litigation contests where the side with the
most lawyers wins. As with the explosion of nation-
wide injunctions, the explosion of challenges to State
election law for partisan advantage in the lead-up to
the 2020 election “is not normal.” Dep't of Homeland
Sec. v. New York, 140 S. Ct. 599, 600 (2020) (Gorsuch,
J., concurring in the grant of stay). Nor is it healthy.
Under the “Purcell principle,” federal courts generally
avoid enjoining state election laws in the period close
to an election. Purcell, 549 U.S. at 4-5 (citing “voter
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confusion and consequent incentive to remain away
from the polls”). Purcell raises valid concerns about
confusion in the run-up to elections, but judicial
clection-related injunctions also raise post-election
concerns. For example, ifa state court enjoins ballot-
integrity measures adopted to secure absentee or
‘mail-in voting, that invalidates ballots cast under the
relaxed standard unless the State legislature has had
time to ratify the new procedure. Without either pre-
election legislative ratification or a severability clause
in the legislation that created the rules for absentee
voting by mail, the state court's actions operate to
violate the Electors Clause.

2. Stateandlocaladministrator's
systemic failure to follow State
election qualifies as an unlawful
amendmentof State law.

When non-legislative state and local executive
actors engage in systemic or intentional failure to
comply with their State's duly enacted election laws,
they adopt by executive fiat a de facto equivalentofan
impermissible amendmentof State election law by an
executive or judicial officer. See Section ILA.1, supra.
This Court recognizes an exceutive’s “consciously and
expressly adoptfing] a general policy that is so
extreme as to amountto an abdicationofits statutory
responsibilities” as another form of reviewable final
action, even if the policy is not a written policy.
Heckler v. Chaney, 470 US. 821, 833 n4 (198%)
(interior quotations omitted); accord id. at 839
(Brennan, J., concurring). Without a bona fide
amendment to State election law by the legislature,
excutive officers must follow state law. Cf. Morton v.
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Ruiz, 415 U.S. 199, 235 (1974); Service v. Dulles, 354
U.S. 363, 388-89 (1957). The wrinkle here is that the
nonlegislative actors lack the authority under the
federal Constitution to enacta bona fide amendment,
regardless of whatever COVID-related emergency
power they may have.

‘This formofexecutive nullificationofstate law by
statewide, county, or city officers is a variant of
impermissible amendment by a non-legislative actor.
See Section ILA.1, supra. Such nullification is always
unconstitutional, but it is especially egregious when it
eliminates legislative safeguards for election integrity
(e.g., signature and witness requirements for absentee
ballots, poll watchers?). Systemic failure by statewide,
county, or city election officials to follow State election
law is no more permissible than formal amendments
by an executive or judicial actor.

3. Defendant States’ administration of
the 2020 election violated the
Fourteenth Amendment.

In cach of Defendant States, important rules
governing the sending, receipt, validity, and counting
ofballots were modified in a manner that varied from
county to county. These variations from county to
county violated the Equal Protection Clause, as this

© Poll watchers are “prophylactic measures designed to pre-
vent lection raw.” Harris i. Conrad, 675 F.24 1212, 1216 n.10
(11th Cir. 1952), and “to insure against. tampering with the
voting process Baer c. Meyer, 728 F.2d 471, 476 (10th Cir.
1984). For example, poll monitors reported that 199 Chicago
voters cast 300 party-ine Democratic votes, as wel as threeparty line Republican votes in one election. Horr v. Chatman,
307 F.20 515, 515-16 & n.3 (7th Cir. 1968).
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Court explained at length in Bush I1. Each vote must.
be treated equally. “When the state legislature vests
the right to vote for President in its people, the right
to vote as the legislature has prescribed is
fundamental; and one source of its fundamental
nature lies in the equal weight accorded to cach vote
and the equal dignity owed to each voter.” Bush II, 531
US. at 104. The Equal Protection Clause demands
uniform “statewide standards for determining what is
a legal vote.” Id. at 110.

Differential intrastate voting standards are
“hostile to the one man, one vote basis of our
representative government.” Bush I1, 531 U.S. at 107
(internal quotations omitted). These variations from
county to county also appear to have operated to affect
the election result. For example, the obstruction of
poll-watcher requirements that occurred in
Michigan's Wayne County may have contributed to
the unusually high number of more than 173,000
votes which are not tied to a registered voter and that
71 percent of the precincts are out of balance with no
explanation. Compl. § 97.

Regardless of whether the modification of legal
standards in some counties in Defendant States tilted
the election outcome in those States, it is clear that
the standards for determining what is a legal vote
varied greatly from county to county. That constitutes
a clear violation of the Equal Protection Clause; and
it calls into question the constitutionality of any
Electors appointed by Defendant States based on such
an unconstitutional election.

The Fourteenth Amendment's due process clause
protects the fundamental right to vote against “(t]he
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disenfranchisement of a state electorate.” Duncan v.
Poythress, 657 F.2d 691, 702 (5th Cir. 1981).
Weakening or eliminating  signature-validating
requirements, then restricting poll watchers also
undermines the 2020 election's integrity—especially
as practiced in urban centers with histories of
electoral fraud—also violates substantive due process.
Griffin v. Burns, 570 F.2d 1065, 1077 (Ist Cir. 1978)
(violation of the due process clause may be indicated”
if “election process itself reaches the point of patent
and fundamental unfairness"); see also Florida State
Conference of N.A.A.C.P. v. Browning, 522 F.3d 1153,
1183-84 (11th Cir. 2008); Roc v. State of Ala. By &
Through Evans, 43 F.3d 574, 580-82 (11th Cir. 1995);
Roe v. Stateof Ala. 68 F.3d 404, 407 (11th Cir. 1995);
Marks v. Stinson, 19 F. 3 873, 878 (3rd Cir. 1994).
Defendant States made concerted efforts to weaken or
nullify their legislatures’ ballot-integrity measures for
the unprecedented deluge of mail-in ballots, citing the
COVID-19 pandemic as a rationale. But “Government
is not free to disregard the [the Constitution] in times
of crisis.” Roman Catholic Diocese of Brooklyn, 592
USS. at __ (Gorsuch, J., concurring).

Similarly, failing to follow procedural require-
ments for amending election standards violates
procedural due process. Brown v. O'Brien, 469 F.2d
563,567 (D.C. Cir.), vacated as moot, 409 U.S. 816
(1972). Under this Court's precedents on procedural
due process, not only intentional failure to follow
election law as enacted by a States legislature but
also random and unauthorized acts by state election
officials and their designees in local government can
violate the Due Process Clause. Parratt v. Taylor, 451
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US. 527, 537-41 (1981), overruled in part on other
grounds by Daniels v. Williams, 474 U.S. 327, 330-31
(1986); Hudson v. Palmer, 468 U.S. 517, 532 (1984).
Here, the violations all were intentional, even if done
for the reason of addressing the COVID-19 pandemic.

While Plaintiff State disputes that exercising this
Court's original jurisdiction is discretionary, see
Section III, infra, the clear unlawful abrogation of
Defendant States’ election laws designed to ensure
election integrity by a few officials, and examples of
material irregularities in the 2020 election
cumulatively warrant exercising jurisdiction.
Although isolated irregularities could be “garden.
variety” election disputes that do not raise a federal
question," the closeness of election results in swing
states combines with unprecedented expansion in the
use of fraud-prone mail-in ballots—millions of which
were also mailed out—and received and counted—
without verification—often in violation of express
state laws by non-legislative actors, see Sections
ILA.LILA2, supra, call both the result and the
Process into question. For an office as important as the
presidency, these clear violations of the Constitution,
coupled with a reasonable inference of unconstit-
utional ballots heing cast in numbers that far exceed
the margin of former Vice President Biden's vote tally
over President Trump demands the attention of this
Court.

“Tobe sure, ‘garden variety election irregularities’ may not
present facts sufficient tooffend the Constitution's guarantee of
due processLI Hunter, 635 F.3d at 232 (quoting Griffin, 570 F.2d
at 1077.79),
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While investigations into allegations of unlawful

votes being counted and fraud continue, even the
appearance of fraud in a close election would justify
exercising the Court's discretion to grant the motion
for leave to file. Regardless, Defendant States
violations of the Constitution would warrant this
Courts review, evenif no election fraud had resulted.

B. A ruling on the 2020 election would
preserve the Constitution and help
prevent irregularities in future
elections.

In addition to ensuring that the 2020 presidential
election is resolved in a manner consistent with the
Constitution, this Court must review the violations
that occurred in Defendant States to enable Congress
and State legislatures to avoid future chaos and
constitutional violations. Unless this Court acts to
review this presidential election, these
unconstitutional and unilateral violations of state
election laws will continue in the future.

Regardless of how the 2020 election resolves and
whatever this Court does with respect to the 2020
election, itis imperative for our system of government
that elections follow the clear constitutional mandates
for all future elections. Just as this Court in Bush II
provided constitutional guidance to all states
regarding the equal treatment of ballots from county
to county in 2000, this Court should now provide a
clear statement that non-legislative modification of
rules governing presidential clections violate the
Electors Clause. Such a ruling will discourage in the
futwe the kind of nonlegislative election
modifications that proliferated in 2020.
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IILREVIEWIS NOT DISCRETIONARY.

Although this Court's original jurisdiction prece-
dents would justify the Court's hearing this matter
under the Court's discretion, see Section II, supra.
Plaintiff State respectfully submits that the Court's
review is not discretionary. To the contrary, the plain
text of § 1251(a) provides exclusive jurisdiction, not

discretionary jurisdiction. See 28 U.S.C. § 1251(a). In
addition, no other remedy exists for these interstate
challenges, sce Section LG, supra, and some court
must have jurisdiction for these weighty issucs. See
Mostyn v. Fabrigas, 98 Eng. Rep. 1021, 1028 (KB.
1774) (if there is no other mode of trial, that alone
will give the King's courts a jurisdiction’). As
individual Justices have concluded, the issue “bears
reconsideration.” Nebraska v. Colorado, 136 S.Ct.
1034, 1035 (2016) (Thomas, J., dissenting, joined by
Alito, J); accord New Mexico v. Colorado, 137 S.Ct.
2319 (2017) (Thomas, J., dissenting) (same). Plaintiff
State respectfully submits that that reconsideration
would be warranted to the extent that the Court does
not elect to hear this matter in its discretion.
IV. THIS CASE WARRANTS SUMMARY

DISPOSITION OR EXPEDITED BRIEFING.
The issues presented here are neither fact-bound

nor comples, and their vital importance urgently
needs a resolution. Plaintiff State will move this Court
for expedited consideration but also suggest that this
case is a prime candidate for summary disposition
because the material facts—namely, that the COVID-
19 pandemic prompted non-legislative actors to
unlawfully modify Defendant States” election laws,
and carry out an election in violation of basic voter
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integrity statutes—are not in serious dispute.
California v. United States, 457 U.S. 273, 278 (1982);
South Carolina v. Katzenbach, 383 US. 301, 307
(1966). This case presents a pure and straightforward
question of law that requires neither finding
additional facts nor briefing beyond the threshold
issues presented here.

CONCLUSION
Leave to file the Bill of Complaint should be

granted.
December 7, 2020 Respectfully submitted,

Ken Paton”
Attorney General of Texas

Brent Webster
First Assistant Attorney
GeneralofTexas

Lawrence Joseph
Special Counsel to the
Attorney General of Texas

Office of the Attorney General
P.O. Box 12548 (MC 059)
Austin, TX 78711-2548
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No. 20A , Original

In the Supreme Court of the United States

STATE OFTEXAS,

Plaintiff,

(COMMONWEALTH OF PENNSYLVANIA, STATE OF GEORGIA,

STATE OF MICHIGAN, AND STATE OF WISCONSIN,

Defendants.

MOTION FOR EXPEDITED CONSIDERATION OF THE
MOTION FOR LEAVE TO FILE A BILL OF COMPLAINT AND
FOR EXPEDITION OF ANY PLENARY CONSIDERATION OF

THE MATTER ON THE PLEADINGS IF PLAINTIFFS’

FORTHCOMING MOTION FOR INTERIM RELIEF IS NOT

GRANTED

The State of Texas (“Plaintiff State”) hereby moves, pursuant to Supreme

Court Rule 21, for expedited consideration of the motion for leave to file a bill of

complaint, filed today, in an original action on the administration of the 2020

presidential election by defendants Commonwealth of Pennsylvania, et al.

(collectively, “Defendant States”). The relevant statutory deadlines for the

defendants’ action based on unconstitutional election results are imminent:

(a) December 8 is the safe harbor for certifying presidential electors, 3 U.S.C.§ 5;

(b) the electoral college votes on December 14, 3 U.S.C. § 7; and (c) the House of

Representatives counts votes on January 6, 3 U.S.C. § 15. Absent some form of relief,

the defendants will appoint electors based on unconstitutional and deeply uncertain

election results, and the House will count those votes on January 6, tainting the

election and the future of free elections.

1
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Expedited consideration of the motion for leave to file the bill of complaint is

needed to enable the Court to resolve this original action before the applicable

statutory deadlines, as well as the constitutional deadline of January 20, 2021, for

the next presidential term to commence. U.S. CONST. amend. XX, § 1, cl. 1. Texas

respectfully requests that the Court order Defendant States to respond to the motion

for leave to file by December 9. Texas waives the waiting period for reply briefs under

this Courts Rule 17.5,so that the Court couldconsider the case on an expedited basis

at its December 11 conference.

Working in tandem with the merits briefing schedule proposed here, Texas also

will move for interim relief in the form of a temporary restraining order, preliminary

injunction, stay, and administrative stay to enjoin Defendant States from certifying

their presidential electors or having them vote in the electoral college. See S.Ct. Rule

17.2 (“The form of pleadings and motions prescribed by the Federal Rules of Civil

Procedure is followed); ¢/. S.Ct. Rule 23 (stays in this Court). Texas also asked in

their motion for leave to file that the Court summarily resolve this matter at that

threshold stage. Any relief that the Court grants under those two alternate motions

would inform the expedited briefing needed on the merits.

Enjoining or staying Defendant States’ appointment of electors would be an

especially appropriate and efficient way to ensure that the eventual appointment and

vote of such electors reflects a constitutional and accurate tally of lawful votes and

otherwise complies with the applicable constitutional and statutory requirements in

time for the House to act on January 6. Accordingly, Texas respectfully requests
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expedition of this original action on one or more of these related motions. The degree

ofexpedition required depends, in part, on whether Congress reschedules the day set

for presidential electors to vote and the day set for the House to count the votes. See

3US.C.§§7, 15; US. Const. art. TL, §Im cl. 4.

STATEMENT

Like much else in 2020, the 2020 election was compromised by the COVID-19

pandemic. Even without Defendant States’ challenged actions here, the election

nationwide saw a massive increase in fraud-prone voting by mail. See BUILDING

CONFIDENCE IN U.S. ELECTIONS: REPORT OF THE COMMISSION ON FEDERAL ELECTION

REFORM, at 46 (Sept. 2005) (absentee ballots ave “the largest source of potential voter

fraud). Combined with that increase, the election in Defendant States was also

compromised by numerous changes to the State legislatures’ duly enacted election

statutes by non-legislative actors—including both “friendly” suits settled in courts

and executive fiats via guidance to election officials—in ways that undermined state

statutory ballot-integrity protections such as signature and witness requirements for

casting ballots and poll-watcher requirements for counting them. State legislatures

have plenary authority to set the method for selecting presidential electors, Bush v.

Gore, 531 USS. 98, 104 (2000) (“Bush IT), and “significant departure from the

legislative scheme for appointing Presidential electors presents a federal

constitutional question.” Id. at 113 (Rehnquist, C.J., concurring); accord Bush v. Palm

Beach Cty. Canvassing Bd., 531 U.S. 70, 76 (2000) (‘Bush I').

Plaintiff State has not had the benefit of formal discovery prior to submitting

this original action. Nonetheless, Plaintiff State has uncovered substantial evidence

3
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discussed below that raises serious doubts as to the integrityof the election processes

in Defendant States. Although new information continues to come to light on a daily

basis, as documented in the accompanying Appendix (‘App.), the voting

irregularities that resulted from Defendant States’ unconstitutional actions include

the following:

+ Jesse Jacob, a decades-long City of Detroit employee assigned to work in the

Elections Department for the 2020 election testified (App. 34a-36a) that she

was “instructed not to look at any of the signatures on the absentee ballots,

and I was instructed not to compare the signature on the absentee ballot with

the signature on file” in direct contravention of MCL § 168.765a(6), which

requires all signatures on ballots be verified.

+ Ethan J. Pease, a box truck delivery driver subcontracted to the U.S. Postal

Service (“USPS”) to deliver truckloads of mail-in ballots to the sorting center

in Madison, WI, testified that USPS employees were backdating ballots

received after November 3, 2020. Decl. of Ethan J. Pease at {4 3-13. (App.

149a-51a). Further, Pease testified how a senior USPA employee told him on

November 4, 2020 that “An order came down from the Wisconsin/Illinois

Chapter of the Postal Service that 100,000 ballots” and how the USPSA

dispatched employees to “find(] ... the ballots” 1 8-10. One hundred

thousand ballots “found” after election day far exceeds former Vice President

Biden margin of 20,5365 votes over President Trump.

4
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© On August 7, 2020, the League of Women Voters of Pennsylvania and others

filed a complaint against Secretary Boockvar and other local election officials,

seeking “a declaratory judgment that Pennsylvania existing signature

verification procedures for mail-in voting” were unlawful for a number of

reasons, League of Women Volers of Pennsylvania v. Boockvar, No. 2:20-cv-

03850-PBT, (B.D. Pa. Aug. 7, 2020), which the Pennsylvania defendants

quickly settled resulting in guidance (App. 109a-114a)! issued on September

11, 2020, stating in relevant part: “The Pennsylvania Election Code does not

authorize the county boardofelections to set aside returned absentee or mail-

in ballots based solely on signature analysis by the county board of elections.”

App. 1138,

© Acting under a generally worded clause that “Elections shall be free and

equal” PA. CONST. art. I, §5, cl. 1, a 4-3 majority of Pennsylvania's Supreme

Court in Pa. Democratic Party v. Boockuar, 238 A.3d 345 (Pa. 2020), extended

the statutory deadline for mail-in ballots from Election Day to three days after

Election Day and adopted a presumption that even non-postmarked ballots

were presumptively timely. In addition, a great number of ballots were

received after the statutory deadline. Because Pennsylvania misled this Court

! Although the materials cited here are a complaint, that complaint is verified
(i.c., declared under penalty of perjury), App. 75a, which is evidence for purposesof a
motion for summary judgment. Neal v. Kelly, 963 F.2d 453, 457 (D.C. Cir. 1992)
(allegations in [the] verified complaint should have been considered on the motion
for summary judgment as if in a new affidavit’).
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about segregating the late-arriving ballots and instead commingled those

ballots, it is now impossible to verify Pennsylvania's claim about the number

of ballots affected.

+ Contrary to Pennsylvania election law on providing poll-watchers access to the

opening, counting, and recording of absentee ballots, local election officials in

Philadelphia and Allegheny Counties decided not to follow 25 PA. STAT. §

3146.80). App. 127a-28a.

+ Priortothe election, Secretary Boockvar sent an email to local election officials

urging them to provide opportunities for various persons—including political

parties—to contact voters to “cure” defective mail-in ballots. This process

clearly violated several provisionsofthe state election code. App. 122a-24a. By

removing the ballots for examination prior to seven o'clock a.m. on election day,

Secretary Boockvar created a system whereby local officials could review

ballots without the proper announcements, observation, and security. This

entire scheme, which was only followed in Democrat majority counties, was

blatantly illegal in that it permitted the illegal removal of ballots from their

locked containers prematurely. App. 122a-24a.

+ On December 4, 2020, fifteen members of the Pennsylvania House of

Representatives issued a report (App. 139a-45a) to Congressman Scott Perry

stating that “[t]he general election of 2020 in Pennsylvania was fraught with

documented irregularities and improprieties associated with mail-in

balloting ... [and] that the reliabilityof the mail-in votes in the Commonwealth

6
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of Pennsylvania is impossible to rely upon.” The report detailed, inter alia,

that more than 118,426 mail-in votes either had no mail date, were returned

before they were mailed, or returned one day after the mail date. The Report

also stated that, based on government reported data, the number of mail-in

ballots sent by November 2, 2020 (2.7 million) somehow ballooned by 400,000,

t03.1 million on November 4, 2020, without explanation.

+ On March 6, 2020, in Democratic Party of Georgia v. Raffensperger, No. 1:19-

v-5028-WMR (N.D. Ga), Georgia's Secretary of State entered a Compromise

Settlement Agreement and Release (App. 19a-24a) with the Democratic Party

of Georgia (the “Settlement”) to materially change the statutory requirements

for reviewing signatures on absentee ballot envelopes to confirm the voter's

identity by making it far more difficult to challenge defective signatures

beyond the express mandatory procedures set forth at GA. CODE § 21-2-

386(@)(1)(B), which is particularly disturbing because the legislature allowed

persons other than the voter to apply for an absentee ballot, Ga. CODE § 21-2-

381(2)(1)(C), which means that the legislature likely was relying heavily on the

signature-verification on ballots under GA. CODE§ 21-2-386.

+ Numerous poll challengers and an Election Department employee

whistleblower have testified that the signature verification requirement was

ignored in Wayne County in a case currently pending in the Michigan Supreme

Court. App. 25a-51a.
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«The probability of former Vice President Biden winning the popular vote in the

four Defendant States—Georgia, Michigan, Pennsylvania, and Wisconsin—

independently given President Trump's early lead in those States as of3a.m.

on November 4, 2020, is less than one in a quadsillion, or 1 in

1,000,000,000,000,000. For former Vice President Biden to win these four

States collectively, the odds of that event happening decrease to less than one

ina quadrillion to the fourth power (i.¢., 1in 1,000,000,000,000,0009. See Decl.

of CharlesJ. Cicchetti, Ph.D. (‘Cicchetti Decl.) at 14 14-21, 30-31 (App. da-Ta,

9a).

+ The same less than one in a quadrillion statistical improbability of Mr. Biden

winning the popular vote in the four Defendant States—Georgia, Michigan,

Pennsylvania, and Wisconsin—independently exists when Mr. Biden's

performance in eachof those Defendant States is compared to former Secretary

of State Hilary Clinton's performance in the 2016 general election and

President Trump's performance in the 2016 and 2020 general elections. Again,

the statistical improbability of Mr. Biden winning the popular vote in these

four States collectively is 1 in 1,000,000,000,000,000%. Id. 10-13, 17-21, 30-31

(App. 3a-Ta, 9a).

+ Georgia's unconstitutional abrogationof the express mandatory procedures for

challenging defective signatures on ballots set forth at Ga. CODE§ 21.2-

386()(1)(B) resulted in far more ballots with unmatching signatures being

counted in the 2020 election thanif the statute had been properly applied. The

s
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2016 rejection rate was more than seventeen times greater than in 2020. See

Cicchetti Decl. at § 24 (App. 7a). As a consequence, applying the rejection rate

in 2016, which applied the mandatory procedures, to the ballots received in

2020 would result ina net gain for President Trumpof25,587 votes. This would

be more than needed to overcome the Biden advantage of 12,670 votes, and

Trump would win by 12,917 votes. See App. 8a.

+ The two Republican members of the Board rescinded their votes to certify the

vote in Wayne County, and signed affidavits alleging they were bullied and

misled into approving election results and do not believe the votes should be

certified until serious irregularities in Detroit votes are resolved. See Cicchetti

Decl. at § 29 (App. 8a).

+ The Wayne County Statement of Votes Report lists 174,384 absentee ballots

out of 566,694 absentee ballots tabulated (about 30.8%) as counted without a

registration number for precincts in the City of Detroit. See Cicchetti Decl. at

4 27 (App. 8a). The number of votes not tied to a registered voter by itself

exceeds Vice President Biden's marginofmargin of 146,007 votes by more than

28,377 votes. The extra ballots cast most likely resulted from the phenomenon

of Wayne County election workers running the same ballots through a

tabulator multiple times, with Republican poll watchers obstructed or denied

access, and election officials ignoring poll watchers’ challenges, as documented

by numerous declarations. App. 25a-51a.

As a net result of these challenges, the close election result in Defendant States—on

9
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which the presidential election turns—is indeterminate. Put another way, Defendant

States’ unconstitutional actions affect outcome-determinative numbers of popular

votes, that in turn affect outcome-determinative numbersofelectoral votes.

To remedy Texas's claims and remove the cloud over the results of the 2020

election, expedited review and intexim relief are required. December 8, 2020 is a

statutory safe harbor for States to appoint presidential electors, and by statute the

electoral college votes on December 14. See 3 U.S.C. §§ 7, 15. In a contemporancous.

filing, Texas asks this Court to vacate or enjoin—either permanently, preliminaxily,

or administratively—Defendant States from certifying their electors and

participating in the electoral college vote. As permanent relief, Texas asks this Court

to remand the allocation of electors to the legislatures of Defendant States pursuant

to the statutory and constitutional backstop for this scenario: “Whenever any State

has held an election for the purpose of choosing electors, and has failed to make a

choice on the day prescribed by law, the electors may be appointed on a subsequent

day in such a manner as the legislature of such State may direct.” 3 US.C. § 2

(emphasis added); U.S. CONST. art. I1, § 1, cl. 2.

Significantly, State legislatures retain the authority to appoint electors under

the federal Blectors Clause, even if state laws or constitutions provide otherwise.

McPherson v. Blacker, 146 U.S. 1, 35 (1892); accord Bush I, 531 U.S. at 76-77; Bush

11,531 U.S at 104. For its part, Congress could move the December 14 date set for the

electoral college's vote, as it has done before when faced with contested elections. Ch,

37, 19 Stat. 227 (1877). Alternatively, the electoral college could vote on December 14

10
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without Defendant States’ electors, with the presidential election going to the House

of Representatives under the Twelfth Amendment if no candidate wins the required

270-vote majority.

What cannot happen, constitutionally, is what Defendant States appear to

want (namely, the electoral college to proceed based on the unconstitutional election

in Defendant States):

When the state legislature vests the right to vote for
President in its people, the right to vote as the legislature
has prescribed is fundamental; and one source of its funda-
mental nature lies in the equal weight accorded to each
vote and the equal dignity owed to each voter.

Bush 11, 531 US. at 104. Proceeding under the unconstitutional election is not an

option.

Pursuant to 28 U.S.C. 1251), Plaintiff State has filed a motion for leave to

file a bill of complaint today. As set forth in the complaint and outlined above, all

Defendant States ran their 2020 election process in noncompliance with the ballot-

integrity requirements of their State legislature's election statutes, generally using

the COVID-19 pandemic as a pretext or rationale for doing so. In so doing, Defendant

States disenfranchised not only their own voters, but also the voters of all other

States: “the impact of the votes cast in each State is affected by the votes cast for the

various candidates in other States.” Anderson v. Celebrezze, 460 U.S. 780, 795 (1983).

ARGUMENT

The Constitution vests plenary authority over the appointing of presidential

electors with State legislatures. McPherson, 146 U.S. at 35; Bush I, 531 US. at 76-

7%; Bush II, 531 US at 104. While State legislatures need not proceed by popular

1
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vote, the Constitution requires protecting the fundamental right to vote when State

legislatures decide to proceed via elections. Bush IT, 531 U.S. at 104. On the issue of

the constitutionality of an election, moreover, the Judiciary has the final say: “It is

emphatically the province and duty of the judicial department to say what the law

is.” Marbury v. Madison, 5 U.S. (1 Cranch) 137, 177 (1803); Bush 11, 531 U.S. at 104.

For its part, Congress has the ability to set the time for the electoral college to vote.

USS. Cons. ant. IL, § 1, cl. 3. To proceed constitutionally with the 2020 election, all

three actors potentially have a role, given the complications posed by Defendant

States unconstitutional actions.

With this year's election on November 3, and the electoral college's vote set by

statute for December 14, 3 US.C. § 7, Congress has not allowed much time to

investigate irregularities like those in Defendant States before the electoral college

is statutorily set to act. But the time constraints are not constitutional in nature—

the Constitution's only time-velated provision is that the President's term ends on

January 20, U.S. CoNsT. amend. XX, § 1, cl. 1—and Congress has both the obvious

authority and even a history of moving the date of the electoral college's vote when

election irregularities require it.

Expedited consideration of this matter is warranted by the seriousness of the

issues raised here, not only for the results of the 2020 presidential election but also

for the implications for our constitutional democracy going forward.If this Court does

not halt the Defendant States’ participation in the electoral colleges vote on

December 14, a grave cloud will hang over not only the presidency but also the

12
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Republic.

With ordinary briefing, Defendant States would not need to respond for 60

days, S.Ct. Rule 17.5, which is after the next presidential term commences on

January 20, 2021. Accordingly, this Court should adopt an expedited briefing

schedule on the motion for leave to file the bill of complaint, as well as the

contemporaneously filed motion for interim relief, including an administrative stay

or temporary restraining order pending further order of the Court. If this Court

declines to resolve this original action summarily, the Court should adopt an

expedited briefing schedule for plenary consideration, allowing the Court to resolve

this matter before the relevant deadline passes. The contoursof that schedule depend

on whether the Court grants interim relief. Texas respectfully proposes two alternate

schedules.

If the Court has not yet granted administrative relief, Texas proposes that the

Court order Defendant States to respond to the motion for leave to file a bill of

complaint and motion for interim relief by December 9. See S.Ct. Rule 17.2 (adopting

Federal RulesofCivil Procedure); FED. R. CIV. P. 65; cf. S.Ct. Rule 23 (stays). Texas

waives the waiting period for reply briefs under this Court's Rule 17.5 and would

reply by December 10, which would allow the Court to consider this case on an

expedited basis at its December 11 Conference.

With respect to the merits if the Court neither grants the requested interim

relief nor summarily resolves this matter in response to the motion for leave to file

the bill of complaint, thus requiring briefingof the merits, Texas respectfully proposes

13
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the following schedule for briefing and argument:

December 8, 2020 Plaintiffs’ opening brief

December 8, 2020 Amicus briefs in support of plaintiffs or of neither party

December 9, 2020 Defendants’ response brief(s)

December 9, 2020 Amicus briefs in support of defendants

December 10,2020 Plaintiffs’ reply brief(s) to each response brief

December 11,2020 Oral argument, if needed

Ifthe Court grants an administrative stay or other interim relief, but does not

summarily resolve this matter in response to the motion for leave to file the bill of

complaint, Texas respectfully proposes the following schedule for briefing and

argument on the merits:

December 11,2020 Plaintiff’ opening brief

December 11,2020 Amicus briefs in support of plaintiffs or of neither party

December 17, 2020 Defendants’ response brief(s)

December 17,2020 Amicus briefs in support of defendants

December 22, 2020 Plaintiffs reply briefs) to each response brief

December 2020 Oral argument,ifneeded

In the event that Congress moves the date for the electoral college and the House to

Vote or count votes, then the parties could propose an alternate schedule. If any

motions to intervene are granted by the applicable deadline, intervenors would file

by the applicable deadline as plaintiffs-intervenors or defendants-intexvenors, with

any stillpending intervenor filings considered as amicus briefs unless such

1
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prospective intervenors file or seck leave to file an amicusbriefin lieuof their still-

pending intervenor filings.

CONCLUSION

Texas respectfully requests that the Court expedite consideration of its motion

for leave to file a bill of complaint based on the proposed schedule and, if the Court

neither stays nor summarily resolves the matter and thus sets the case for plenary

consideration, that the Court expedite briefing and oral argument based on the

proposed schedule.

Dated: December 7, 2020 Respectfully submitted,

Isl Ken Paxton
Ten Paton”
Attorney General of Texas

Brent Webster
First Assistant Attorney Generalof Texas

Lawrence Joseph
Special Counsel to the Attorney General of
Texas

Officeof the Attorney General
P.0. Box 12548 (MC 059)
Austin, TX 78711-2548
Kennethpaston@oag.texas.gov
(512) 986-1414

* Counsel of Record

Counsel for Plaintiffs
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CERTIFICATE AS TO FORM

Pursuant to Sup. Ct. Rules 22 and 33, I certify that the foregoing motion are

proportionately spaced, has a typeface of Century Schoolbook, 12 points, and contains

15 pages (and 3,550 words), excluding this Certificate as to Form, the Table of

Contents, and the Certificate of Service.

Dated: December 7, 2020 Respectfully submitted,

Is Ken Paxton

Ken Paxton
Counsel of Record

Attorney GeneralofTexas
Officeofthe Attorney General
P.O. Box 12548 (MC 059)
Austin, TX 78711-2548
Kenneth paxton@oag.texas.gov
(512) 936-1414

Counsel for Plaintiffs

FLAG21-0220-A001211



CERTIFICATE OF SERVICE

The undersigned certifies that, on this 7th day of December 2020, in addition

to filing the foregoing document via the Court's electronic filing system, one true and

correct copy of the foregoing document was served by Federal Express, with a PDF

courtesy copy served via electronic mail on the following counsel and parties:

[Brian Kemp Anthony 8. Evers
Office of the Governor Office of the Governor
206 Washington Street 115 East, State Capitol
Suite 203, State Capitol Madison WI 53702
Atlanta, GA 30334 Tel: (414) 227-4344
Tel: (404) 656-1776. Email: Eversinfo@wisconsin gov
Email: governorsoffice@michigan.gov

Joshua L. Kaul
Christopher M. Carr Wisconsin Departmentof Justice
Office of the Attorney General 17 West Main Street, P.0. Box 7857
40 Capitol Square, SW Madison, WI 53707-7857
Atlanta, GA 30334 Tel: (608) 287-4202
Tel: (404) 458-3600 Email: kauljladoj.state.wi.us
Email: can@lawga.gov

Tom Wolf
Gretchen Whitmer Officeofthe Governor
Office of the Governor 508 Main Capitol Building
P.0. Box 30013 Harrisburg, PA 17120
Lansing, MI 48909 Tel: 717-787-2500
Tel: 517-373-3400 Email: goveorresperm@pa.gov
Email: governorsoffice@michigan.gov

Josh Shapiro
Dana Nessel Officeof Attorney General
G. Mennen Williams Building Strawberry Square
525 W. Ottawa Street Harrisburg, PA 17120
P.O. Box 30212 Tel. 717.787.3391
Lansing, MI 48909 Email: jshapiro@attorneygeneral gov
Tel: 517-373-1110
Email: dnessel@michigan.gov
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Executed December 7, 2020, at Washington, DC,

Is/ Lawrence J. Joseph
Lawrence J. Joseph

FLAG21:0220-A-001213



James Percival

From: Amit Agarwal
Sent: Wednesday, December 9, 2020 2:37 PM.
To: Evan xray
ca James Percival Jeffrey DeSousa
Subject: Re: RE:

Evan,

Thanks for taking the time to do this, and for the quick and helpful analysis.

Amit

From: Evan Exray <Evan.Earay@myfloridalegal com> So
Sent: Wednesday, December9, 2020 9:51 AM
To: Amit Agarwal <AmitAgarwal @myfloridalegal.com>
Ce: James Percival <ames.Percival@myfioridalegal.com>; Jeffrey DeSousa <leffrey.DeSousa@myfloridalegal.com>
Subject: RE:

Amit,

“The safe harbor deadline provides that if a state has a pre-election procedure for appointing electors and,
consistent with that pre-election law, makes a determination of the appointment of electors “at least six
days before the time fixed for the meeting of the electors,” then that determination “shall govern in the
countingofthe electoral votes.” 3 U.S.C. § 5. This year, the meetingofelectors will take place on December
14 (which is the first Monday after the second Wednesday in December). 3 U.S.C. § 7. That made the safe
harbor day December8.

‘The upshot is that ifa state meets the safe harbor deadline and then its electors met, those electors “shall
govern” in the counting of electoral votes.

As far as 1 can tell every state save Wisconsin met the safe harbor. See
httpsiiwwiw.jsonline.com/story/news/politics/elections/2020/12/08/wisconsin-only-state-miss-election-safe-
‘harbor-deadline/6496378002/.

Last, | would note that the safe harbor provision played a key role in Bush v. Gore. To summarize, the
majority thought that Florida had a legislatively-expressed desire to meet the safe harbor, and therefore,
was unwilling to allow a recount to extend beyond the deadline. The dissent gave the safe harbor a much
‘smaller role

I have included the full text of the safe harbor and some key quotes from the Bush v. Gore debate below.
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Happy to answer any additional questions,
Evan

«Safe harbor text. “If any State shall have provided, by laws enacted prior to the day fixed for the
appointment of the electors, for its final determination of any controversy or contest concerning the
appointment of all or any of the electors of such State, by judicial or other methods or procedures,
and such determination shall have been made at least six days before the time fixed for the meeting
of the electors, such determination made pursuant to such law so existing on said day, and made at
least six days prior to said time of meeting of the electors, shall be conclusive, and shall govern in
the countingofthe electoral votes as provided in the Constitution, and as hereinafter regulated, so
far as the ascertainment of the electors appointed by such State is concerned.” 3 U.S.C. § 5.

© Meetingofelectors is the first Monday after the second Wednesday in December. 3 U.S. 7.
That is December 14, so the safe harbor is December 8.

«Bush v. Gore debate on safe harbor
© PC: "Seven Justices of the Court agree that there are constitutional problems with the

recount ordered by the Florida Supreme Court that demand a remedy. The only disagreement
isasto the remedy. Because the Florida Supreme Court hassaid that the Florida Legislature
intended to obtain the safe-harbor benefits of 3 US.C. § 5, Justice BREYER's proposed
remedy—remanding to the Florida Supreme Court for its ordering of a constitutionally
proper contest until December 18-contemplates action in violation of the Florida Election
Code, and hence could not be part of an “appropriate” order authorized by Fla. Stat. Ann. §
102.168(8) (Supp.2001)."

© Rehnquist concurrence:
+ “Ifwe are to respect the legislature's Article II powers, therefore, we must ensure that

postelection state-court actions do not frustrate the legislative desire to attain the
“safe harbor’ provided by § 5.”

* “in light of the legislative intent identified by the Florida Supreme Court to bring
Florida within the “safe harbor” provision of 3 U.S.C. § 5, the remedy prescribed by
the Supreme CourtofFlorida cannot be deemed an “appropriate” one as of December
8. It significantly departed from the statutory framework in place on November 7, and
authorized open-ended further proceedings which could not be completed by
December 12, thereby preventing a final determination by that date.”

© Stevens dissent:
+ “It hardly needs stating that Congress, pursuant to 3 U.S.C. § 5, did not impose any

affirmative duties upon the States that their governmental branches could “violate.”
Rather, § 5 provides a safe harbor for States to select electors in contested elections
“by judicial or other methods” established by laws prior to the election day. Section 5,
like Article 11, assumes the involvement of the state judiciary in interpreting state
election laws and resolving election disputes under those laws. Neither § 5 nor Article
11 grants federal judges any special authority to substitute their views for thoseof the
state judiciary on matters of state law.”

© Souter dissent:
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+ “The 3 US.C. § 5 issue is not serious. That provision sets certain conditions for
treating a State's certification of Presidential electors as conclusive in the event that
a dispute over recognizing those electors must be resolved in the Congress under 3
US.C. § 15. Conclusiveness requires selection under a legal scheme in place before
the election, with results determined at least six days before the date set for casting
electoral votes. But no State is required to conform to§ 5 if it cannot do that (for
whatever reason); the sanction for failing to satisfy the conditions of§ 5 is simply loss
of what has been called its “safe harbor.” And even that determination is to be made,
if made anywhere, in the Congress.”

© Ginsburg dissent:
+ “the December 12 “deadline” for bringing Florida's electoral votes into 3 US.C. § 5's

safe harbor lacks the significance the Court assigns it. Were that date to pass, Florida
would still be entitled to deliver electoral votes Congress must count unless both
Houses find that the votes "ha [d] not been ... regularly given.” 3 US.C. § 15. The
statute identifies other significant dates. See, e.g. § 7 (specifying *144 December 18
as the date electors “shall meet and give their votes”); § 12 (specifying “the fourth
Wednesday in December’—this year, December 27—as the date on which Congress,
iit has not received a State's electoral votes, shall request the state secretaryof state
to send a certified return immediately). But none of these dates has ultimate
significance in lightofCongress’ detailed provisions for determining, on “the sixth day.
of January,” the validity of electoral votes.”

© Breyer dissent:
+ “However, § ispartofthe rules that govern Congress’ recognitionofslatesofelectors.

Nowhere in Bush I did we *149 establish that this Court had the authority to enforce
§ 5. Nor did we suggest that the permissive “counsel against’ could be transformed
into the mandatory “must ensure.” And nowhere did we intimate, as the concurrence
does here, that a state-court decision that threatens the safe harbor provision of§ 5
does so in violation of Article I1.”

= “The parties before us agree that whatever else may be the effect of this section, it creates a “safe
harbor” for a State insofar as congressional consideration of its electoral votes is concerned. If the
state legislature has provided for final determination of contests or controversies by a law made
prior to election day, that determination shall be conclusive if made at least six days prior to said
time of meeting *78 of the electors. The Florida Supreme Court cited 3 U.S.C. §§ 1-10 in a footnote
of its opinion, 772 S0.2d, at 1238, n. 55, but did not discuss § 5. Since § 5 contains a principle of
federal law that would assure finality of the State's determination if made pursuant to a state law
in effect before the election, a legislative wish to take advantage of the “safe harbor” would counsel
against any construction of the Election Code that Congress might deem to be a change in the law.”
Bush v. Palm Beach Cty. Canvassing Bd., 531 U.S. 70, 77-78 (2000).

From: Amit Agarwal<Amit Agarwal@myfioridalegal.com>
Sent: Wednesday, December9,202012:19 AM
To: van Ezray <Evan.Exray@myforidalegal.com>
Subject: Fu:

Can you please take a look at this tomorrow morning?
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From: John Guard <John Guard @myfloridalegal com>
Sent: Wednesday, December 3, 2020 12:15 AM
“To: Amit Agarwal <Amit Agarwal@myfloridalegal com>
‘Subject:

Canyou have someone look at thesafe harbor and its effect here?

Get Outlookfor05
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James Percival

From: Evan Ezray
Sent: ‘Wednesday, December 9, 2020 2:46 PM
To: Amit Agarwal
ca James Percival Jeffrey DeSousa

Subject: RE:RE

‘Thanks Amit, glad it was helpful.

From: Amit Agarwal <Amit Agarwal @myfloridalegal com>
Sent: Wednesday, December 9, 2020 2:37 PM
To: EvanExray <Evan Ezray@myfloridalegal com>
Cc: James Percival<lames Percival@myfioridalegal.com>; Jeffrey DeSousa <lefirey.DeSousa@myfloridalegal.com>
Subject: Re: RE:

Evan,

Thanks for taking the time to do this, and for the quick and helpful analysis.

Amit

From:Evan Exray <Evan Ezray@mfioricalegal com>
Sent: Wednesday, December9, 2020 9:51 AM
To: Amit Agarwal <AmitAgarwal @myfloridalegal com>
Cc James Percival<James Percival@myfloridalegalcom>; Jeffrey DeSousa <Jefirey.DeSousa@myfloridalegal.com>
Subject: RE:

Amit,

‘The safe harbor deadline provides that ifa state has a pre-election procedure for appointing electors and,
consistent with that pre-election law, makes a determination of the appointment of electors “at least six
days before the time fixed for the meeting of the electors,” then that determination “shall govern in the
counting of the electoral votes.” 3 U.S.C. § 5. This year, the meetingofelectors will take place on December
14 (which is the first Monday after the second Wednesday in December). 3 U.S.C. § 7. That made the safe
harbor day December 8.

“The upshot is that if a state meets the safe harbor deadline and then its electors meet, those electors “shall
govern” in the counting of electoral votes.

As far as 1 can tell every state save Wisconsin met the safe harbor. See
hitpss/Avwy jsonline comstoryews/polities/elections/2020/12/08visconsin-only:state:miss-clection-safe-
harbor-deadline/64963780021
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Last, I would note that the safe harbor provision played a key role in Bush v. Gore. To summarize, the
‘majority thought that Florida had a legislatively-expressed desire to meet the safe harbor, and therefore,
was unwilling to allow a recount to extend beyond the deadline. The dissent gave the safe harbor a much
smaller role.

Ihave included the full text of the safe harbor and some key quotes from the Bush v. Gore debate below.

Happy to answer any additional questions,
Evan

«Safe harbor text. “If any State shall have provided, by laws enacted prior to the day fixed for the
appointment of the electors, for its final determinationofany controversy or contest concerning the
appointment of all or any of the electors of such State, by judicial or other methods or procedures,
and such determination shall have been made at least six days before the time fixed for the meeting
of the electors, such determination made pursuantto such law so existing on said day, and made at
least six days prior to said time of meeting of the electors, shall be conclusive, and shall govern in
the counting of the electoral votes as provided in the Constitution, and as hereinafter regulated, so
far as the ascertainment of the electors appointed by such State is concerned.” 3 U.S.C. § 5.

© Meetingofelectors is the first Monday after the second Wednesday in December. 3 US. 7.
“That is December 14, so the safe harbor is December 8.

+ Bush. Gore debate on safe harbor

© PC: "Seven Justices of the Court agree that there are constitutional problems with the
recount ordered by the Florida Supreme Court that demand a remedy. The only disagreement
is as to the remedy. Because the Florida Supreme Court has said that the Florida Legislature
intended to obtain the safe-harbor benefits of 3 U.S.C. § 5, Justice BREYER's proposed
remedy—remanding to the Florida Supreme Court for its ordering of a constitutionally
proper contest until December 18-contemplates action in violation of the Florida Election
Code, and hence could not be partofan “appropriate” order authorized by Fla. Stat. Ann. §
102.168(8) (Supp.2001."

© Rehnquist concurrence:
+ “Ifwe are to respect the legislature's Article II powers, therefore, we must ensure that

postelection state-court actions do not frustrate the legislative desire to attain the
‘safe harbor’ provided by § 5."

+ “in light of the legislative intent identified by the Florida Supreme Court to bring
Florida within the “safe harbor” provision of 3 U.S.C. § 5, the remedy prescribed by
the Supreme Court of Florida cannot be deemed an “appropriate” one as of December
8. It significantly departed from the statutory framework in place on November 7, and
authorized open-ended further proceedings which could not be completed by
December 12, thereby preventing a final determination by that date.”

© Stevens dissent:
+ “It hardly needs stating that Congress, pursuant to 3 US.C. § 5, did not impose any

affirmative duties upon the States that their governmental branches could “violate.”
2
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Rather, § 5 provides a safe harbor for States to select clectors in contested elections
“by judicial or other methods” established by laws prior to the election day. Section 5,
like Article II, assumes the involvement of thestate judiciary in interpreting state
election laws and resolving election disputes under those laws. Neither § 5 nor Article
11 grantsfederal judges any special authority to substitutetheirviews for thoseof the

state judiciary on matters of state law.”
© Souter dissent:

+ “The 3 US.C. § 5 issue is not serious. That provision sets certain conditions for
treating a State's certification of Presidential electors as conclusive in the event that
a dispute over recognizing those electors must be resolved in the Congress under 3
U.S.C. § 15. Conclusiveness requires selection under a legal scheme in place before
the election, with results determined at least six days before the date set for casting
electoral votes. But no State is required to conform to§ 5 if it cannot do that (for
whatever reason); the sanction for failing to satisfy the conditions of§ 5 is simply loss
ofwhat has been called its “safe harbor.” And even that determination is to be made,
if made anywhere, in the Congress.”

© Ginsburg dissent
+ “the December 12 “deadline” for bringing Florida's electoral votes into 3 U.S.C. § 5s

safe harbor lacks the significance the Court assigns it. Were that dateto pass, Florida
would still be entitled to deliver electoral votes Congress must count unless both
Houses find that the votes “ha (d] not been ... regularly given.” 3 US.C. § 15. The
statute identifies other significant dates. See, e.g. § 7 (specifying *144 December 18
as the date electors “shall meet and give their votes’); § 12 (specifying “the fourth
Wednesday in December”—this year, December 27—as the date on which Congress,
iit has not received a State's electoral votes, shall request the state secretaryofstate
to send a certified return immediately). But none of these dates has ultimate
significance in light of Congress’ detailed provisions for determining, on “the sixth day
of January,” the validityofelectoral votes.”

© Breyer dissent:
= “However, § 5is partofthe rules that govern Congress' recognitionofslates ofelectors.

Nowhere in Bush I did we *149 establish that this Court had the authority to enforce
§ 5. Nor did we suggest that the permissive “counsel against” could be transformed
into the mandatory “must ensure.” And nowhere did we intimate, as the concurrence
does here, that a state-court decision that threatens the safe harbor provision of§ 5
does so in violation of Article 11.”

+ “The parties before us agree that whatever else may be the effect of this section, it creates a “safe
harbor” for a State insofar as congressional consideration of its electoral votes is concerned. If the
state legislature has provided for final determination of contests or controversies by a law made
prior to election day, that determination shall be conclusive if made at least six days prior to said
time of meeting *78 of the electors. The Florida Supreme Court cited 3 U.S.C. §§ 1-10 in a footnote
of its opinion, 772 S0.2d, at 1238, n. 55, but did not discuss § 5. Since § 5 contains a principle of
federal law that would assure finality of the State's determination if made pursuant to a state law
in effect before the election, a legislative wish to take advantage of the “safe harbor” would counsel
against any construction of the Election Code that Congress might deem to be a change in the law.”
Bush v. Palm Beach Cty. Canvassing Bd., 531 U.S. 70, 77-78 (2000).
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roms Amit Agarwal<AmitAgarwal @mylordalegsl com>
Sent: Wednesday, December 9, 2020 12:19 AM
Tos Evan Exray <Evan Ezray@mfloridslegal com>
‘Subject: Fw:

Can you please takea look at this tomorrow moming?

romsJohnGuard<JohnGuard@myforidslegalcom> oo To
Sent: Wednesday, December 3, 2020 12:15 AM
os Amit Agarwal <AmitAgarwal @mylordalegal com>
Subject:

Can you have someone looka the safe harbor and its effect here?

Get Qutlook for 05

a FLAG-21-0220-A001221



Jenna Hodges

From: Evan xray
Sent: ‘Wednesday, December 3, 2020 256 AM

To: Amit Agarwal
Subject: Re

will do.

Get Qutiookfor05

From: Amit Agarwal<AmitAgarwal @myforicalegal com>
Sent: Wednesday, December 9, 2020 12:19:23 AM
Tos Evan Ezray<Evan. Ezray@myfloridalegal com>
Subject: Fw:

Can you please take a look at this tomorrow moming?

From: John Guard<John Guard@myfloridalegal.com>
Sent: Wednesday, December 3, 2020 12:15 AM
To: Amit Agarwal <Amit Agarwal@myfloridalegal.com>
Subject:

Can you have someone look at the safe harbor and ts effect here?

Get Outlook for0
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Jenna Hodges

From: Evan Ezray
sent: ‘Wednesday, December 9, 2020 10.00 AM
To: Jeffrey DeSousa

Subject: Accepted: 0G Meeting
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JennaHodges

Subject: 056 Meeting
start: Wed 12/9/2020 1000 AM
Ends Wed 12/9/2020 1030 AM
ShowTimeAs: Tentative

Recurrence: (none)

Organizer: firey DeSousa
Required Attendees: Amit Agar; Kevin Golembieski Evan Ezray; David Costello; Chiistopher Baum James

Percival

hips /an2xechzooms
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Jeffrey DeSousa

From: Evan Ezray
sent: Wednesday, December 9, 2020 538 PM
To: James Percival
Subject: AZ Amicus

itps//www.supremecourt gov/DocketPDF/22/220155/163258/20201209171850333_TX%20v320PA%20Motion%20f0
1%20Leave%20FINAL pdf
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John GuardJohnGuaed
Subject: 056 Meeting

start: Wed 12/9/2020 1010 AM
end: Wed 12/9/2020 1040 AM
ShowTimeAs: Tentative

Recurrence: (one)
Mating Status: Notyet responded

Organizer: Jefirey DeSousa
Required Attendees: Amit Agarwal Kevin Golembiewski Evan Exray; David Costello; Christopher Baur James

Percival; John Guard

hitpsi//us02weh zoom.us/i/ SE
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John Guard

From: Robertson, Katherine <Katherine Robertson@AlabamaAG.gov>
Sent: Wednesday, December 9, 2020 102 PM
To: John Guard
Subject: Your call

Just tried you back. Call my desk again or my cell 205-535-0815.

Get Outlook for i05

Confidentiality Notice: The information contained in this email and the documents attached hereto contain confidential
information intended only for the use of the intended recipients. If the reader of the message i not the intended
recipient,youare hereby notified that any dissemination, distribution or copying of the information contained herein is
strictly prohibited. If you have received this communication inerror, please immediately notify me by reply email.
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John Guard

From: Sauer, John <John Sauer@ago.mogov>
Sent: Wednesday, December 5, 2020 106 PM
To: John Guard
Subject: FW Texas v. Pennsylvania, etal. - Amicus Brief of Missouri, at al. - Joins requested by

1:00 pm. Central Tomorrow, 12/9
Attachments: 2020-12-09 - Texasv. Pennsylvania - Amicus Brief of Missouri et al. - Circulation

Redinedocx

Missouri
Arkansas
Louisiana
issisppl
Nebraska
West Virginia

From: Sauer, John
Sent: Wednesday, December 9, 2020 11:21 AM
os Mithun Mansinghani <mithunmansinghani@oag.okgov»; Murti, Elizabeth <MurrilE@ag louisiana gov»; Melissa
Holyoal' <melissaholyoak@3gutahgov»; nicholas bronni@arkansasag gov’ <nicholas.bronni@arkansasag gov; Vincent
Wagner <incent wagner @arkansasag gov; ed.sniffen@alaska.gov’ <ed sniffen@alaska.gov>; Smith, Justin
<justn.smith @ago.mo.gov>; ‘AmitAgarwal @myfloridalegal.com’ <AmitAgarwal @myfloridalegal.com>; Kane, Brian’
<brian kane@ag idaho gov»; tom. fisher@atg.in gov’<tom fisher@atg.in.gov>; julia payne@atg.ngov"
<Jula.payne@atg.n gov>; toby. Crouse@ag ks gov’ <toby.Crouse@ag.ks.gov>; Chad.Meredith@ky gov
<Chad Meredith@ky.gov>; Andrew Pinson’ <APinson@LAW.GA.GOV>; fe chanay' <jeff.chanay@ag.ks gov»; st. John,
Joseph’ <Stiohni@ag louisiana gov>; KristJohnson@ago.ms.gov Kristi Johinson@2gomsgov; Burton@mtgov’
<ABuMton@Mtgov; ‘MSCHichting@mtgov’ <MSchiichting@mt gov»; Lindsay S. See’ <Lindsay.S See@wvagogov>;
“jonbennion@mtgov’<jonbennion@t gova; wtenehjem@nd gov’ <wstenehjem@nd.gov>;
“Benjamin flowers@hioattorneygeneral gov’ <Benjamin flowers@ohioattorneygeneral gov»; ESMIth@scaggov
<ESmith@scaggov>; BCook@scag.gov’ <BCook@scag gov>; steven blair@state sd.us' <steven.blair@state sd.us>;
“Sherri Wald @state sd.us' <Sherr.Wald@state.sd.us>; Sarah.Compbell@ag.tn.gov'<Sarah.Campbell@ag.tn.§0v>;
“tomfisher@atg in gov’ <tom.fisher@atg.n gov>; ‘Andree. Blumstein@ag.tn gov’ <Andree Blumstein@3g.tnov>;
“matthewfrederick @texasattomeygeneral.gov’ <matthenw. frederick @texasattorneygeneral gov>;
“Kyle Hawkins@0ag.texas gov’ KyleHawkins@ag.texas gov»; ic Cantrell <rcantrell@agutah.gov>;“james kaste@wyo gov’ <james Kaste@wyo.gov>; im Campbell@nebraska gov’ <im.Campbell@nebraska gov»;
“Thomas T. Lampman' <Thomas.TLampman@wyago.gov>; Jessica A. Lee’ Jessica.A Lee @wvago gov»; Lindsay S. See’
<lindsay.S See@wago.gov>; Roysden, Beau’ <BeauRoysden@azaggov>; ‘Bash, Zina’ <Zina.Bash @0ag.texas. §0v>;
‘masagsve@nd.gov; HarleyKirkland’<HKirkland@scag,gov>; Eddie Lacour<elacour@ago state.al.us>; Hudson, Kian"
<Kan Hudson@atg in gov; "Kuhn, Matt F (KYOAG)<MattKuhn@ky gov; "Michelle Willams’
<Michelle Willams@ago.ms.80v>; krissy nobile @2go.ms gov’ <krissy.nobile@ago.ms.gov>
‘Subject: RE: Texas v. Pennsylvania, et al.- Amicus Brief of Missouri at al. - Joins requested by 1:00p.m. Central
Tomorrow, 12/3

Al

Attached please finda redline with minor changes to this brief to address sues raisedbyseveral States. Thankyou to
Nebrask andWest Virginiafor proposing these changes. Arkansas, Louisiana, and Mississippi have oined, with many
others expressing interest. Our printer has given a hard deadline of 1:00 pm, 50 please do et us know by then if you
would ike to Join!
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Thanks a ot, loin Sauer

From: Sauer, John
Sent: Wednesday, December 9, 2020 9:04 AM
To: Mithun Mansinghani’ <mithun.mansinghani @0a ok.gov>; "Murti, Elizabeth’ <MurrlE@aglouisiana.ov; ‘Melissa
Holyoak' <melissaholyosk@agutah.gov>; nicholas bronni@arkansasaggov’<nicholas bronni@arkansasag.gov>; Vincent
Wagner’ <vincentwagner@arkansasaggov>; ‘ed.sniffen@alaska.gov’ <ed.sniffen@alaska.gov>; Smith, Justin
<justinsmith@ago mogov>; ‘AmitAgarwal @myfloridalegal com’ <Amit Agarwal@myloridalegal.com>; ‘Kane, Brian’
<briankane@ag.daho go>; tom fisher @atg.in. gov’ <tom.fisher @atg.ngov; ulapayne @atg in gov’
<juliapayne@ate in gov>; oby.crouse@ag ks gov’ <toby.crouse@ag ks.gov>; ‘Chad Meredith@ky.gov'
«Chad Meredith@ky.gov>; ‘Andrew Pinson’ <APinson@LAW.GA.GOV>; jeffchanay’<ieff chanay@ag.ks.gov>; St. John,
Joseph’ <Stjohni@ag louisiana.gov>; Kristi Johnson @ago.ms, gov’ <KristiJohnson@3go.ms.gov>; ‘ABurton@mt gov’
<ABurton@mt.gov>; ‘Mschlichting@mt gov’ <MSchiichting@m go>; "LindsayS. See’ <Lindsay.SSee@WVaRO.OV;
‘jonbennion@mt gov’ <ionbennion@mtgov>; wstenehjem@nd.gov*<wstenehiem@ndgov>;
“Benjamin flowers@ohioattorneygeneralgov’ Benjaminflowers@ohioattomeygeneral gov>; ‘Smith@scag 80’
<ESmith@scag gov>; 'BCook@scag gov’ <BCook@scag.ov>; steven. blair@state.sc.us' steven blair@state sd.us>;
“Sherri Wald@state.sd.us' <Sherri.Wald@state sd.us>; ‘Sarah. Campbell@ag.tn.gov' <SarahCampbell@ag.tngov>;
“tom. fisher @at.in gov’ <tom fisher@atgin.gov>; ‘Andree. Blumstein@ag.tn gov’ <Andree, Blumstein@ag.tn gov>;
‘matthew frederick@texasattomeygeneralgov <mattheuw.frederick@texasattomeygeneralgov>;
“Kyle Hawkins @0ag.texas.gov’<j. Hawkins@oa.texas gov»; ‘Ric Cantrell <tcantrell@agutah.gov>;
“james kaste@wyo,gov’ <iames.kaste @wyo.gov>; Jim. Campbell @nebraska.gov' <im.Campbell@nebraska£0v>;
“Thomas T. Lampman' <Thomas.T Lampman(@wvago.gov>; Jessica A. Lee’ <Jessica.ALee@wvago.gov>; Lindsay S. See”
<Lindsay5See@wvago gov>; Roysden, Beau <Beau,Roysden@azaggov>; ‘Bash, Zina' <Zina Bash@02g.texas.£0v>;
‘masagsve@nd.gov; Harley Kirkland’ <Hiirkland @scas gov>; ‘Eddie Lacour<elacour@ago state.alus>; Hudson, Kian'
<Kian,Hudson@atg.in gov»; "Kun, MattF (KYOAG)' <MattKuhn@ky.gov>; ‘Michelle Willams’
<MichelleWilliams@ago.ms gov; krissy.nobile@ago.ms.gov' <issy.nobile@3g0.ms.gov>
Subject: RE: Texasv. Pennsylvania, et a. - Amicus Brief of Missouri atal.- Joins requested by 1:00 p.m. Central
Tomorrow, 12/9

Al

Thank you for considering this amicusbrief on such short notice. So far, Louisiana and Arkansas have joined, with
Severalothers expressing Interest. | have attached an updated draft that includes minor, non-substantive edits, and
which adjusts the languageof the concluding paragraphs in response to comments from an interested state. The
Supreme Court sued an order ast night ordering the Defendant States (MI, PA, WS, GA) to fle a response for the
Motion for Leave to File Bil of Complaint and request for Interim injunctive relief by 3:00 pm tomorrow. Given this
highly accelerated briefing schedule, we would like to fl tisbrief as soon as possible this afternoon to give the Court
themosttime possible to read it. Accordingly, we would prefer notto extend the deadline past 1:00 p.m. Central today,
50 please let us know by thenifyou are interested. Thanks3 lot!

Best, John Sauer

From: Sauer, John
Sent; Tuesday, December8, 2020 6:11 PM
To: Mithun Mansinghani’ <mithun mansinghani@oag. ok gov>; "Murr, Elizabeth’ <MurrilE@ag louisiana.gov; ‘Melissa
Holyoak' <melissaholvoak@agutah.gov>; nicholas.bronni@arkansasag gov’ <nicholas bronni@arkansasaggov>; Vincent
Wagner’ <vincentwagner @arkansasag.gov>;‘edsiffen@alaska.gov’ <ed.sniffen@alaska gov>; Smith, Justin
<justin.smith@ago.mogov>; ‘Amit Agarwal @myfloridalegal.com’ <AmitAgarwal @mi/floridalegal com>; 'Kane, Brian’
<briankane @ag.idaho.gov>; ‘tom.fisher @atg.ingov’ <tom. fisher@atg.in g0v>; ula payne@atg.in.gov'
<julia.payne@atg.n gov>; toby crouse@ag ks gO’ <toby.crouse@agks £0v>; ‘Chad.Meredith@kygov’
<ChadMeredith@ky.gov>; ‘Andrew Pinson’ <APinson@LAW,GA GOV; jeff. chanay'<ieffchanay@sg.ksgow; st. John,
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Joseph’<Stiohn@aglouisianagov»; Krist Johnson@ago.ms.gov’ <Kristi.Johnson@ago.ms.gov>; ‘ABuTton@mtgov"
<ABurton@mt.gov>; "MSchiichting@mt gov’ <MSchiichting@mt.gov>; ‘Lindsay. See’ <Lindsay.SSee@wvago.g0v>;
‘jonbennion@mt.gov’ <jonbennion@mt.gov>; ‘wstenehjem@nd.gov’ <wstenehjem@nd.gov>;

‘Benjamin.flowers@ahioattorneygeneralgov’ <Benjamin flowers@ohioattorneygeneralgov>; ‘ESMith@Scag.£0V'
<ESmith@scag gov; ‘BCOOk@scag gov’ <BCook@scag gov ‘steven. blair @state.sd.us' <steven.blair@state.sd.us>;
“Sherri Wald@state.sd.us' <SherriWald@state.sd.us>; ‘Sarah. Campbell@ag.tn gov’ <Sarah.Campbell@ag.tn£0v>;
“tom fisher@atg.in.gov’ <tom fisher@atg.in gov>; ‘Andree Blumstein@ag.tn.gov' <Andree Slumstein@ag.tn.£0v>;
‘matthew frederick@texasattorneygeneral.gov' <matthew. frederick texasattorneygeneral gov>;

“KyleHawkins@oag texas. gov’ <yleHawkins@oag texas gov; ‘Ric Cantrell <rcantrell@agutah gov;
“jameskaste@wyo gov’ <james.kaste@wyo.gov>; ‘im Campbell@nebraska, gov<lim Campbell@nebraska g0v>;
“Thomas T. Lampman’ <Thomas.T.Lampman@wyago.gov>; essica A. Lee’ <lessica.A.Lee@wvago.£0v>; 'Lindsay S. See’
<Lindsay.S.See@wvago gov>; "Roysden, Beau’ <Beau.Roysden@azag gov>; ‘Bash, Zina’ <Zina Bash@0ag.texas.EOV>;
‘masagsve@nd.gov’; ‘Harley Kirkland’ <HKirkland@scaggo>; Eddie Lacour' <elacour@3go.state.al.us>; "Hudson, Kian"
<KianHudson@atg.in.gov>; "Kuhn, Matt F (KYOAG)' <Matt.Xuhn@ky.gov>
Subject: Texas v. Pennsylvania, et al. - AmicusBriefof Missouri, at al. - Joins requested by 1:00 p.m. Central Tomorrow,
2/5

al

Attached please find a draft multistate amicus brief in support of Texas's motion for leave to file a bill of complaint in the
US. Supreme Court challenging the administrationof the recent Presidential election in Pennsylvania, Michigan,
‘Wisconsin, and Georgia. Thebrief argues that (1) the separation-of-powers provision of the Electors Clause ofArticle I}
Section Lis an important structural check on government that safeguards individual liberty; (2) voting by mail presents.
real concerns for fraud and abuse that require statutory safeguardsto protect against such fraud and abuse; and (3) the
abrogationofstatutory safeguards against fraud in voting by mail by non-legilative actors violates the Electors Clause.
‘and undermines public confidence in elections. For your reference, | have also attached Texas's Motionfor Leave to File
Bill of Complaint and related documents.

With apologies for the short deadline, given the time-sensitvity of this case, we are requesting oins by 1:00 p.m.
Central TOMORROW, 12/9. We are planning to file tomorrowafternoon.

Thanks a lot,

John Saver
“This email message, including the attachments, is from the Missouri Attorney General's Office. Its for the sole use of
the intended recipient(s) and may contain confidential and privileged information, including that coveredby § 32.057,
RSMo. Any unauthorized review, use, disclosure or distribution Is prohibited. If you are not the intended recipient,
please contact the senderbyreply email and destroy all copiesofthe original message. Thank you.
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No. 220155, Original

Fn the Supreme Court of the United States

STATE OF TEXAS,
Plaintiff,

v
COMMONWEALTH OF PENNSYLVANIA, STATE OF
GEORGIA, STATE OF MICHIGAN, AND STATE OF

WISCONSIN,
Defendants.

On Motion for Leave to File Bill of Complaint

| BRIEF OF STATES OF MISSOURI, ARKANSAS,
LOUISIANA, AND MISSISSIPPL AND

AS AMICI CURIAE IN SUPPORT OF
PLAINTIFF'S MOTION FOR LEAVE TO FILE

BILL OF COMPLAINT

OFFICE OF THE MISSOURI ERIC S. SCHMITT
ATTORNEY GENERAL~~ Attorney General
Supreme Court Building
P.O. Box 899 D. John Sauer
Jefferson City, MO 65102 Solicitor General

| John.Sauer@ago.mo.gov Counselof Record

Counsel for Amici Curiae
(additional counsel listed on signature page)
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1

STATEMENT OF INTEREST OF AMICI

“In the context of a Presidential election,” state

actions “implicate a uniquely important national
interest,” because “the impactofthe votes cast in each
State is affected by the votes cast for the various
candidates in other States.” Anderson v. Celebrezze,
460 U.S. 780, 794-95 (1989). “For the President and
the Vice Presidentofthe United States are the only
elected officials who represent all the voters in the
Nation.” Id.

Amici curiae are the States of Missouri,
| Arkansas, Louisiana, _and—Mississippi, and
—_—1 Amici have several important interests
in this case. First, the States have a strong interest
in safeguarding the separationof powers among state
actors in the regulationofPresidential elections. The
Electors Clause of Article 11, § 1 carefully separates.
power among state actors, and it assigns a specific
function to the “Legislature thereof” in each State.
U.S. CONST. art. IL, § 1, cl. 4. Our systemoffederalism
relies on separation of powers to preserve liberty at
every level of government, and the separation of
powers in the Electors Clause is no exception. The
States have a strong interest in preserving the proper
roles of state legislatures in the administration of
federal elections, and thus safeguarding the
individual liberty of their citizens.

Second, amici States have a strong interest in
ensuring that the votes of their own citizens are not
diluted by the unconstitutional administration of

This briefi filed under Supreme Court Rule 37.4, and all coun.
solofrecord received timelynoticeofthe intent ofl this amicus
brief under Rule 37.2.
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2

elections in other States. When non-legislative actors
in other States encroach on the authority of the
“Legislature thereof in that State to administer a
Presidential election, they threaten the liberty, not
just of their own citizens, but of every citizen of the
United States who casts a lawful ballot in that

election—including the citizensof amici States.
Third, for similar reasons, amici States have a

strong interest in safeguarding against fraud in
voting by mail during Presidential elections. “Every
voter” in a federal election, “has a right under the
Constitution to have his vote fairly counted, without
its being distorted by fraudulently cast votes.”
Anderson v. United States, 417 U.S. 211, 227 (1974).
Plaintiffs Bill of Complaint alleges that non-
legislative actors in the Defendant States stripped
away important safeguards against fraud in voting by
‘mail that had been enacted by the Legislature in each
State. Amici States share a vital interest in
protecting the integrity of the truly national election
for President and Vice Presidentofthe United States.

SUMMARY OF ARGUMENT

The Bill of Complaint raises constitutional
questionsofgreat public importance that warrant this
Court's review. First, like every similar provision in
the Constitution, theseparation-ofpowers provision
of the Electors Clause provides an important
structural check on government designed to protect
individual liberty. By allocating authority over
Presidential electors to the “Legislature thereof” in
each State, the Clause separates powers both
vertically and horizontally, and it confers authority on

FLAG21-0220-A.001238
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the branchofstate government most responsive to the
democratic will. Encroachment on the authority of
state Legislatures by other state actors violate the
separationofpowers and threaten individual liberty.

The unconstitutional encroachments on the
authority of state Legislatures in this case raise
particularly grave concerns. For decades, responsible
observers have cautioned about the risks of fraud and
abuse in voting by mail, and they have urged the
adoption of statutory safeguards to prevent such
fraud and abuse. In the numerous cases identified in
the Bill of Complaint, non-legislative actors in cach
Defendant State repeatedly stripped away the
statutory safeguards that the “Legislature thereof”
had enacted to protect against fraud in voting by mail.
These changes removed protections that responsible
actors had recommended for decades to guard against

| fraud and abuse in voting by mail-and-they-did-so in
a-manner-that-uniformly-and-predictably-benefited
onccandidatein-the-recont Presidentialeleetion. The
allegations in the Bill of Complaint raise important
questions about election integrity and public
confidence in the administration of Presidential
elections. This Court should grant Plaintiff leave to
file the Bill of Complaint.

ARGUMENT

The Electors Clause provides that each State
“shall appoint’ its Presidential electors “in such
Manner as the Legislature thereof may direct.” US.
Const. art. 11, § 1, cl. 4 (emphasis added). Moreover,
“folur constitutional system of representative
government only works when the worth of honest
ballots is not diluted by invalid ballots procured by
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corruption.” U.S. Dep'tof Justice, Federal Prosecution
of Election Offenses, at 1 (8th ed. Dec. 2017). “When
the election process is corrupted, democracy is
jeopardized” Id. The proposed Bill of Complaint

| raises serious concerns about both__the
constitutionality and ballot security of election
procedures in the Defendant States. Given the
importanceofpublic confidence in American elections,
these allegations raise questions of great public
importance that warrant this Court's expedited
review.
L The Separation-of-Powers Provision of the

Electors Clause Is a Structural Check on
Government That Safeguards Liberty.
Article II requires that each State “shall appoint”

its Presidential electors “in such Manner as the
Legislature thereof may direct.” U.S. CONST. art. II,
§ 1, cl. 4 (emphasis added);seealso id. art. 1, § 4, cl. 2
(providing that, in cach State, the “Legislature
thereof’ shall establish “[t}he Times, Places and
Manner of holding Elections for Senators and
Representatives”).

Thus, “in the case of a law enacted by a state
legislature applicable not only to elections to state
offices, but also to the selection of Presidential
electors, the legislature is notactingsolely under the
authority given it by the people of the State, but by
virtue of a direct grant of authority made under Ar.
IL, § 1, cl. 2, ofthe United States Constitution.” Bush
v. Palm Beach Cty. Canvassing Bd., 531 U.S. 70, 76
(2000). “[Tjhe state legislature's power to select the
‘manner for appointing electors is plenary.” Bush v.
Gore, 531 U.S. 98, 104 (2000).

FLAG21-0220-A.001240



5

Here, as set forth in the Bill of Complaint, non-
legislative actors in each Defendant State have
purported to “alter([] an important statutory provision
enacted by the [State's] Legislature pursuant to its
authority under the Constitutionofthe United States
to make rules governing the conduct of elections for
federal office.” Republican Party of Pennsylvania v.
Boockvar, No. 20-542, 2020 WL 6304626, at *1 (U.S.
Oct. 28, 2020) (Statement of Alito, J.). See Bill of
Complaint, § 41-127. In doing so, these non-

| legislative actors may have encroached upon the
“plenary” authority of those States’ respective
legislatures over the conduct of the Presidential
election in each State. Bush v. Gore, 531 U.S. at 104.
This encroachment on the authority of each State's
Legislature violated the separationof powers set forth
in the Electors Clause. “{Jn the context of a
Presidential election, ~state-imposed restrictions
implicate a uniquely important national interest. For
the President and the Vice President of the United
States are the only elected officials who represent all
the voters in the Nation.” Anderson, 460 U.S. at 794—

795.
In every other context, this Court recognizes that

the Constitution's separation-of-powers provisions are
designed to preserve liberty. “It is the proud boast of
our democracy that we have ‘a government of laws,
and not of men.” Morrison v. Olson, 487 U.S. 654, 697
(1988) (Scalia, J., dissenting). “The Framers of the
Federal Constitution . . . viewed the principle of
separation of powers as the absolutely central
guaranteeof a just Government” Id. “Without a
secure structure of separated powers, our Bill of
Rights would be worthless, as are the bills of rights of
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many nations of the world that have adopted, or even
improved upon, the mere words of ours.” Id. “The
purpose of the separation and equilibration of powers
in general . . . was not merely to assure effective
government but to preserve individual freedom.” Id.
at 727.

This principleofpreserving liberty applies both to
the horizontal separation of powers among the
branches of government, and the vertical separation
of powers between the federal government and the
States. “The federal system rests on what might at
first seem a counterintuitive insight, that ‘freedom is
enhanced by the creation of two governments, not
one.” Bond v. United States, 564 U.S. 211, 220-21
(2011) (quoting Alden v. Maine, 521 U.S. 706, 758
(1999). “[Flederalism secures to citizens the liberties
that derive from the diffusion of sovereign power."
Bond, 564 U.S. at 221 (2011) (quoting New York v.
United States, 505 U.S. 144, 181 (1992)). “Federalism
also protects the liberty of all persons within a State
by ensuring that laws enacted in excess of delegated
governmental power cannot direct or control their
actions.” Id. Moreover, “federalism enhances the
opportunity of all citizens to participate in
representative government.” FERC v. Mississippi,
456 U.S. 742, 789 (1982) (O'Connor, J., concurring in
part and dissenting in part). “Just as the separation
and independence of the coordinate branches of the
Federal Government serve to prevent the
accumulation of excessive power in any one branch, a
healthy balance of power between the States and the
Federal Government will reduce the risk of tyranny
and abuse from either front.” Gregory v. Asheroft, 501
USS. 452, 458 (1991).
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The explicit grant of authority to state
Legislatures in the Electors Clause effects both a
horizontal and a vertical separation of powers. The
Clause allocatesto each State—not to federal actors—
the authority to dictate the manner of selecting
Presidential Electors. And within each State, it
explicitly allocates that authority to a single branch of
state government: to the “Legislature thereof” U.S.
CONST. art. IT, § 1,cl.4.

It is no accident that the Constitution allocates
such authority to state Legislatures, rather than
excoutive officers such as Secretaries of State, or
judicial officers such as state Supreme Courts. The
Constitutional Convention's delegates frequently
recognized that the Legislature is the branch most
responsive to the People and most democratically
accountable. See, eg. Robert G. Natelson, The
Original Scopeofthe Congressional Power to Regulate
Elections, 13U.Pa. J. CONST. L. 1, 31 (2010) (collecting
ratification documents expressing that state
legislatures were most likely to be in sympathy with
the interests of the people); Federal Farmer, No. 12
(1788), reprinted in 2 THE FOUNDERS’ CONSTITUTION
(Philip B. Kurland & Ralph Lerner eds. 1987)
(arguing that electoral regulations “ought to be left to
the state legislatures, they coming far nearest to the
people themselves”); THE FEDERALIST No. 57, at
350 (C. Rossiter, ed. 2003) (Madison, J.) (stating that,
the “House of Representatives is so constituted as to
support in its members an habitual recollection of
their dependence on the people’); id. (stating that the
“vigilant and manly spirit that actuates the people of
America” is greatest restraint on the House of
Representatives).
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Democratic accountability in the method of
selecting the President of the United States is a
powerful bulwark safeguarding individual liberty. By
identifying the “Legislature thereof” in each State as
the regulator of elections for federal officers, the
Electors Clause of Article IL, § 1 prohibits the very
arrogation of power over Presidential elections by
non-legislative officials that the Defendant States
perpetrated in this case. By violating the
Constitution's separation of powers, these non-
legislative actors undermined the liberty of all
Americans, including the voters in amici States.
IL Stripping Away Safeguards From Voting by

Mail Exacerbates the Risks of Fraud.
By stripping away critical safeguards against

ballot fraud in voting by mail, non-legislative actors in
the Defendant States inflicted another grave injury on
the conduct of the recent election: They enhanced the
risks of fraudulent voting by mail without authority.
An impressive body of public evidence demonstrates
that voting by mail presents unique opportunities for
fraud and abuse, and that statutory safeguards are
critical to reduce such risksoffraud.

For decades prior to 2020, responsible observers
emphasized the risks of fraud in voting by mail, and
the importance of imposing safeguards on the process.
of voting by mail to allay such risks. For example, in
Crawford. Marion County Election Board, this Court
held that fraudulent voting ‘perpetrated using
absentee ballots” demonstrates “that not only is tho
risk of voter fraud real but that it could affect the
outcome of a close election.” Crawford v. Marion
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County Election. Bd., 553 US. 181, 195.96 (2008)
(opinion of Stevens, J) (emphasis added),

As noted by Plaintiff, the Carter-Baker
Commission on Federal Election Reform emphasized
the same concern. The bipartisan Commission—co-
chaired by former President Jimmy Carter and former
Secretary of State James A. Baker determined that
“lalbsentee ballots remain the largest source of
potential voter fraud.” BUILDING CONFIDENCE IN US.
ELECTIONS: REPORT OF THE COMMISSION ON FEDERAL
ELECTION REFORM, at 46 (Sept. 2005) (“Carter-Baker
Report’).2 Accordingto the Carter-Baker Commission,
“[albsentee balloting is vulnerable to abuse in several
ways.” Id. “Blank ballots mailed to the wrong address
or to large residential buildings might be intercepted.”
Id. “Citizens who vote at home, at nursing homes, at
the workplace, or in church are more susceptible to
pressure, overt and subtle, or to intimidation.” Id.
“Vote buying schemes are far more difficult to detect
when citizens vote by mail.” Id.

Thus, the Commission noted that “absentee
balloting in other states has been a major source of
fraud” Id. at 35. It omphasized that voting by mail
“increases the risk offraud.” Id. And the Commission
recommended that “States ... need to do more to
prevent ... absentee ballot fraud.” Id. at v.

The Commission specifically recommended that
States should implement and reinforce safeguards to
prevent fraud in voting by mail. The Commission
recommended that “States should make sure that
absentee ballots received by election officials before

© Awilable at httpsiiwww legislationline org/down.
londid/1472/Flel-3307952403cbe5e29766256.pdf.
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Election Day are kept secure until they are opened
and counted” Id. at 46. It also recommended that
States “prohibit[] ‘third-party’ organizations,
candidates, and political party activists from handling
absentee ballots.” Id. And the Commission
highlighted that a particular state “appearfed] to have
avoided significant fraud in its vote-by-mail elections
by introducing safeguards to protect ballot integrity,
including signature verification.” Id. at35 (emphasis
added). The Commission concluded that “[vlote by
mail is ... likely to increase the risks of fraud and
contested elections ... where the safeguards for ballot
integrity are weaker.” Id.

‘The mostrecentedition of the U.S. Department of
Justice's Manual on Federal Prosecution. of Election
Offenses, published by its Public Integrity Section,
highlights the very same concerns about fraud in
voting by mail. US. Dep't of Justice, Federal
Prosecution ofElection Offenses (8th ed. Dec. 2017), at
28-29 (‘DOJ Manual)? The Manual states:
“Absentee ballots are particularly susceptible to
fraudulent abuse because, by definition, they are
marked and cast outside the presence of election
officials and the structured environment of a polling
place.” Id. The Manual reports that “the more common
ways" that election-fraud “crimes are committed
include ... [o]btaining and marking absentee ballots
without the active inputofthe voters involved.” Id. at
28. And the Manual notes that “[ajbsentee ballot
frauds” committed both with and without the voter's
participation are “common.” Id. at 29.

© Available at hepsiiwww justios govierimi-
nalfile/1029068/download.
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Similarly, the U.S. Government Accountability
Office concluded that many crimes of election fraud
likely go undetected. In 2014, discussing election
fraud, the GAO reported that “crimes of fraud, in
particular, are difficult to detect, as those involved are
engaged in intentional deception.” GAO-14-634,
Elections: Issues Related to State Voter Identification
Laws 62.63 (U.S. Govt Accountability Office Sept
2014).4

Despite the difficulties of detecting fraud
schemes, recent experience contains many well:
documented examples of absentee ballot fraud. For
example, the News21 database, which was compiled
to refute arguments that voter fraud is prevalent,
identified 491 cases of absentee ballot over the 12-year
‘period from 2000 to 2012—approximately 41 cases per
year. See News21, Election Fraud in America.$ This
database reports that “Absentee Ballot Fraud” was
“[t]he most prevalent fraud” in America, comprising
“24 percent (491 cases)” of all cases reported in the
public records surveyed. Id. Moreover, the database
indicates that this number undercounts the total
incidence of reported cases of absentee ballot fraud,
because it was based on public-record requests to
state and local government entities, many of which
did not respond. Id.

Likewise, the Heritage Foundation's online
databaseof election-fraud cases—which includes only
a “sampling”of cases that resulted in an adjudication

“ Available at https: guo.gov/aseeta/6T0I6G5966pdf.
+ Available at hupsiotingrightanews2]com/intaractivellec-
tonfeaud-data-
basoldxid-17259,15700023,15700124,15700149,15700186,1570
0191,15700201,16700237,15700242
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of fraud, such as a criminal conviction or civil
penalty—identified 207 cases of proven “fraudulent
use of absentee ballots in the United States. The
Heritage Foundation, Election Fraud Cases.S Again,
this database undercounts the incidence of cases of
election fraud: “The Heritage Foundation's Election
Fraud Database presents a sampling of recent proven
instances of election fraud from across the country.
This database is not an exhaustive or comprehensive
list.” Id.

The public record abounds with recent examples
of such fraudulent absentee-ballot schemes. For
example, in November 2019, the mayor of Berkeley,
Missouri was indicted on five felony counts of
absentee ballot fraud for changing votes on absentee
ballots to help him and his political allies to get
elected. Brian Heffornan, Berkeley Mayor Hoskins
Charged with 5 Felony Counts of Election Fraud, ST.
Louis PUBLIC RADIO (Nov. 21, 2019).7 Mayor Hoskins’
scheme included “going to the home of elderly ...
residents” to harvest absentee ballots, “filling out
absentee ballot applications for voters and having his
campaign workers do the same,’ and “altering
absentee ballots” after he had procured them from
voters. Id. Again, in 2016, a state House race in
Missouri was overturned amid allegations of
widespread absentee-ballot fraud that had occurred
across multiple election cycles in the same
community. Sarah Fenske, FBI, Secretary of State

© Available at hetpaciwww heritage org/voterfraudlsoarchloom.
bine=Setate=Alléyear=&case_type-All&fraud_type=24489&pa
ge=l2.
* Available at httpsinewsstlpublicradio org/postiberkeley-
‘mayorhoskins-charged-5-felony-counto-clection-frauddstream)0
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Asking Questions About St. Louis Statehouse Race,
RIVERFRONT TIMES (Aug. 16, 2016) One candidate
stated that it was widely known in the community
that the incumbent ran an “absentee game’ that
resulted in the absentee vote tipping the outcome in
her favor in multiple close elections. Id.

Other States have similar experiences. In 2018,
federal Congressional race was overturned in North
Carolina, and eight political operatives were indicted
for fraud, in an absentee-ballot scheme that sufficed
to change the outcome of the election. Richard
Gonzales, North Carolina GOP Operative Faces New
Felony Charges That Allege Ballot Fraud, NPR.ORG,
@uly 30, 2019)% The indicted operatives “had
improperly collected and possibly tampered with
ballots,” and were charged with “improperly mailing
in absentee ballots for someone who had not mailed it
themselves.” Id.

In the North Carolina case, the lead investigator
testified that the investigation was “a continuous
case” over two election cycles, and that the scheme
involved collecting absentee ballots from voters,
altering the absentee ballots, and forging witness
signatures on the ballots. See In re: Investigation of
Irregularities Affecting Counties Within the 9th
Congressional. District, North Carolina Board of

. Available a betpawwew iver.
frontiimes.com/newsblog/2016/08/16/fbi-secretary.-of state-ask

ingquestions-about-atlouis-atatehouse-race.
© Available at httpaiwww. npr ory2019/07/30/74G800630north.

carolina: gop-operative-faces now.felony.-charges that-allege-bal.
Tot-fraud.
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Elections, Evidentiary Hearing, at 23.0 The
investigators described it as a “coordinated, unlawful,
and substantially resourced absentee ballots scheme.”
Id. at 2. According to the investigators’ trial
presentation, the investigation involved 142 voter
interviews, 30 subject and witness interviews, and
subpoenasof documents, financial records, and phone
records. Id. at 3. The perpetrators collected absentee
ballots and falsified ballot witness certifications
outside the presenceofthe voters. Id. at 10, 13. The
congressional election at issue was decided by margin
ofless than 1,000 votes. Id. at 4. The scheme involved
the submissionofwell over 1,000 fraudulent absentee
ballots and request forms. Id. at 11. The perpetrators
took extensive steps to conceal the fraudulent scheme,
which lasted over multiple election cycles before it
was detected. Id. at 14.

Similarly, in 2016, a politician in the Bronx was
indicted and pledguiltyto 242 countsofelection fraud
based on an absentee ballot fraud scheme. Ben
Kochman, Bronx politician pleads guilty in absentee
ballot scheme for Assembly election, NEW YORK DAILY
News (Nov. 22, 2016).11 Despite pleading guilty to 242
felonies involving absentee ballot fraud in an election
that was decided by two votes, the defendant received
no jail time and vowed to run for office again after a
short disqualification period. /d.

The increases in mail-in voting dueto the COVID-
19 pandemic likewise increased opportunities for

wo Available at hupsimages.ra-
diocom/wbt/Voter%201D,_%20Website ps.

 Auailable at hetpiwww.nydailynews com/new-yorkinye-
crimofbrons.polplead guilty-ubsenteeballot. scheme-article-
1.288109,
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fraud. For instance, in May 2020, the leader of the
New Jersey NAACPcalled for an election in Paterson,
New Jersey to be overturned due to widespread mail
in ballot fraud. See Jonathan Dienst et al., NJNAACP
Leader Calls for Paterson Mail-In Vote to Be Canceled.
Amid Corruption Claims, NBC NEW YORK (May 27,
2020).12 “Invalidate the election. Let's do it again,’
[the NAACP leader] said amid reports more that 20
percent of all ballots were disqualified, some in
connection with voter fraud allegations.” Id.

Hundreds of other reported cases highlight the
same concerns about the vulnerability of voting by
mail to fraud and abuse. Recently, a Missouri court
considered extensive expert testimony reviewing
absentee-ballot fraud cases like these. Findings of
Fact, Conclusions ofLaw, and Final Judgment in Mo.
State Conference of the NAACP v. State, No. 20AC-

€C00169-01 (Circuit Court of Cole County, Missouri
Sept. 24, 2020), affd, 607 S.W.3d 728 (Mo. bane Oct.
9, 2020) (‘Mo. NAACP). The court held that cases of
absentee-ballot fraud “have several common features
that persist across multiple recent cases: (1) close
elections; (2) perpetrators who are candidates,
campaign workers, or political consultants, not
ordinary voters; (3) common techniques of ballot
harvesting; (4) common techniques of signature
forging; (5) fraud that persisted across multiple
elections before it was detected; (6) massive resources
required to investigate and prosecute the fraud; and
(7) lenient criminal penalties.” Id. at 17. Thus, the

= Auailable at hitps:/wwwabenewyork cominewalpoliticsnj
nancp-lender-calleforpatersonmailin-vote-to-be-canceled
amid.fraudclaim/2435162.
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court concluded “that fraud in voting by mail is a
recurrent problem, that it is hard to detect and
prosecute, that there are strong incentives and weak
penalties for doing so, and that it has the capacity to
affect the outcome of close elections.” Id. The court
held that “the threat of mail-in ballot fraud is real”
Id. at 2.
ILThe Bill of Complaint Alleges that the

Defendant States _ Unconstitutionally
Abolished Critical Safeguards Against
Fraud in Voting by Mail.
The Bill of Complaint alleges that non-legislative

actors in each Defendant State unconstitutionally
abolished or diluted statutory safeguards against
fraud enacted by their state Legislatures, in violation
of the Presidential Electors Clause. U.S. CONST. art.
IL § 1, cl 4. All the unconstitutional changes to
election procedures identified in the Bill of Complaint
have two common features: (1) They abrogated
statutory safeguards against fraud that responsible
observers have long recommended for voting by mail,
and (2) they did so in a way that predictably conferred
partisan advantage on one candidate in the
Presidential election. Such allegations are serious,
and they warrant this Court's review.

Abolishing signature verification. First, the
‘proposed Bill of Complaint alleges that non-legislative
actors in Pennsylvania, Michigan, and Georgia
unilaterally abolished or weakened ~signature-
verification requirements for mailed ballots. It
alleges that Pennsylvania's Secretary of State
abrogated Pennsylvania's statutory signature-
verification requirement for mail-in ballots in a
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“friendly” settlementof a lawsuit brought by activists.
Billof Complaint, 91 44-46. 1t alleges that Michigan's
Secretary of State permitted absentee ballot
applications online, with no signature at all, in
violation of Michigan statutes, id. 11 85-89; and that
election officials in Wayne County, Michigan simply
disregarded statutory signature verification
requirements, id. §{ 92-95. And it alleges that
Georgia's Secretary of State unilaterally abrogated
Georgia's statute authorizing county registrars to
engage in signature verification for absentee ballots
in another lawsuit settlement. 1d. 11 66-72.

In addition to violating the Electors Clause, these
| actions, as alleged, contradicted fundamental

principles of ballot security. As noted above, the
Carter-Baker Report highlighted the importance of
“signature verification” as a critical “safeguard]] to
protect ballot integrity” for ballots cast by mail.
Carter-Baker Report, supra, at 35 (emphasis added).
Without safeguards such as signature verification, the
Report stated that “[vlote by mail is ... likely to
increase the risks of fraud and contested elections ...
where the safeguards for ballot integrity are weaker.”
Id. The importanceof signature verification is hard
to overstate, because absentee-ballot fraud schemes
commonly involve “common techniques of signature
forging,” typically by nefarious actors who are
unfamiliar with the voter's signature. Mo. NAACP,
supra, at 17. Verifying the voter's signature thus
provides a fundamental safoguard against fraud.

Insecure ballot handling. The Bill of
Complaint alleges that non-legislative actors changed
or abolished statutory rules for the secure handling of
absentee and mail-in ballots in Pennsylvania,
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Michigan, and Wisconsin. It alleges that election
officials in Democratic areas of Pennsylvania violated
state statutes by opening and reviewing mail-in
ballots that were requiredto be kept locked and secure
until Election Day. Bill of Complaint, 1f 50-51. It
alleges that Michigan's Secretary of State, acting in
violation of state law, sent 7.7 million unsolicited
absentee-ballot applications to Michigan voters, thus
“flooding Michigan with millions of absentee ballot
applications prior to the 2020 general election.” Id.
4980-84. And it alleges that the Wisconsin Election
Commission violated state law by placing hundreds of
‘unmonitored boxes for the submissionof absentee and
mail-in ballots around the State, concentrated in
heavily Democratic areas. 1d. §9 107-114.

In addition to violating the Electors Clause,
| these actions, as alleged, contradicted commonsense

ballot-security recommendations. The Department of
Justice's Manual on Federal Prosecution. of Election
Offenses notes that vulnerability to mishandling is
what makes absentee ballots ‘particularly susceptible
to fraudulent abuse” because “they are marked and
cast outside the presence of election officials and the
structured environment of a polling place.” DOJ
Manual, at 28-29. According to the Manual,
“[ofbtaining and marking absentee ballots without the
active input of the voters involved” is one of “the more
common ways” that election fraud ‘crimes are
committed” Id. at 28. For this reason, the Carter.
Baker Commission made recommendations in favor of
preventing such insecurity in the handling of ballots.
For example, the Commission recommended that
“States should make sure that absentee ballots
received by election officials before Election Day are
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kept secure until they are opened and counted.” 1d. at
46. It also recommended that States “prohibit(] ‘third-
party’ organizations, candidates, and political party
activists from handling absentee ballots.” Id.

Inconsistent Statewide Standards. The Bill
of Complaint alleges that the Defendant States
provided different standards and treatment for mail-
in ballots submitted in different areas of each State,
and that this differential treatment uniformly
provided a partisan advantage to one side in the
Presidential election. It alleges that lection officials
in Philadelphia and Allegheny County, Pennsylvania,
applied different standards to voters in those
Democratic strongholds than applied to other voters
in Pennsylvania, in violation of state law. Bill of
Complaint, §§ 52-54. Similarly, it alleges that
Milwaukee, Wisconsin violated state law by
‘authorizing election officials to “correct” disqualifying
omissions on ballot envelopes by entering information
that the voter should have entered with a red pen,
while no similar “correction” process was granted to
other voters in that State. Id. 19 123-127. And it
alleges that Wayne County, Michigan provided
differential treatment of its voters, in violation of
state statutes, by simply ignoring statutorily required
signature-verification requirements. Id. 1 92-95.

| Such differential treatment, as alleged under
circumstances raising concerns of partisan bias,
contradicts universal recommendations for integrity
and public confidence in elections. As this Court
stated in Bush v. Gore, “[t]he idea that one group can
be granted greater voting strength than another is
hostile to the one man, one vote basis of our
representative government.” 531 U.S. at 107 (quoting
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Moore v. Ogilvie, 394 US 814 (1969). The Carter-
Baker Report noted that “inconsistent or incorrect
applicationofelectoral procedures may have the effect
of discouraging voter participation and may, on
occasion, raise questions about bias in the way
elections are conducted.” Carter-Baker Report, at 49.
“Such problems raise public suspicions or may provide
grounds for the losing candidate to contest the result
in a close election.” Id.

Excluding Bipartisan Observers. The Bill
of Complaint alleges that certain counties in
Defendant States excluded bipartisan observers from
the ballot-opening and ballot-counting processes. For
example, it alleges that election officials in
Philadelphia and Allegheny County, Pennsylvania,
violated state law by excluding Republican observers
from the opening, counting, and recording of absentee
ballots in those counties. Bill of Complaint, § 49. And
it alleges that election officials in Wayne County,
Michigan violated state statutes by systematically
excluding poll watchers from the counting and
recording of absentee ballots. Id. § 90-91.

Such actions, as alleged, raise concerns about
the integrity of the vote count in those counties. As
the Carter-Baker Report emphasized, States should
“provide observers with meaningful opportunities to
‘monitor the conduct of the election.” Carter-Baker
Report, at 47. “To build confidence in the electoral
process, it is important that elections be administered
in a neutral and professional manner,” without the
appearance of partisan bias” Id. at 49. When
observers of one political party are illegally and
systematically excluded from observing the vote
count, “the appearance of partisan bias” is inevitable.
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Id. For counties in Defendant States to exclude
Republican observers weakens public confidence in
the electoral process and raises grave concerns about
the integrity of ballot counting in those counties.

Extending the Deadline to Receive Ballots.
The Bill of Complaint alleges that a non-legislative
actor in Pennsylvania—its Supreme Court—extended
the statutory deadlinetoreceive absentee and mail-in
ballots without authorization from the “Legislature
thereof,” and that it directed that ballots with illegible
postmarks or no postmarks at all would be deemed
timelyifreceived within the extended deadline. Bill
of Complaint, 19 48, 55. Again, these non-legislative
changes raise concerns about election integrity in
Pennsylvania. They created a post-election window of
time during which nefarious actors could wait and see
‘whether the Presidential election would be close, and
‘whether perpetrating fraud in Pennsylvania would be
worthwhile. And they enhanced the opportunities for
fraud by mandating that late ballots must be counted
even when they are not postmarked or have no legible
postmark, and thus there is no evidence they were
‘mailed by Election Day.

These changes created needless vulnerability to
actual fraud and undermined public confidence in the
election. As the Department of Justice's Manual of
Federal Prosecution of Election Offenses states, “the
conditions most conducive to election fraud are close
factional competition within an electoral jurisdiction
for an elected position that matters.” DOJ Manual, at
23. “(Ellection fraud is most likely to occur in
electoral jurisdictions where there is close factional
competition for an elected position that matters.” Id.
at 27. That statement exactly describes the conditions
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in cach of the Defendant States in the recent
Presidential election.

CONCLUSION

The allegations in the Bill of Complaint raise
important constitutional issues under the Electors
Clause of Article II, § 1. They also raise serious
concerns relating to election integrity and public
confidence in elections. These are questions of great,
public importance that warrant this Court's attention.
The Court should grant the Plaintiffs Motion for
Leave to File Bill of Complaint.
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John Guard

From: Amit Agarwal
sent: Wednesday, December , 2020 924 AM
To: John Guard
Subject: sorry|missedyour call.

... was on phone with AG. Please call my cell when you have a minute.

Amit Agarwal
Officeof the Attomey General
Solicitor General
PL-01, The Capitol
Tallahassee, FL 32399-1050
AmitAgarwal @myfloridalegal.com
Office: (850) 414-3688.
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John Guard

From: Sauer, John <John Sauer@ago.mo.gov>
Sent: Wednesday, December 9, 2020 1:40 PM
To: John Guard
ca Johnson,Jeff, Smith,Justin
Subject: RE:

Great, thanksa lotll

From: John Guard <ohn. Guard@myforidalegal.com>
Sent: Wednesday, December 9, 2020 12:40 PM
To: Sauer, John <lohn.Sauer@ago.mo.gov>
Subject:

Florida joins.
This emal message, including the attachments, is from the Missouri Attorney General'sOffice. It is for the sole use of
the intended recipients) and may containconfidentialand privileged information, including that covered by § 32.057,
RSMo. Any unauthorized review, use, disclosure or distributionis prohibited. If youare not the intended recipient,
please contact the sender by reply emailand destroyall copiesofthe original message. Thank you.
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John Guard

From: Lauren Cassedy
Sent: Wednesday, December 9, 2020 8:17 AM
To: John Guard
Subject: Fwd: AG Moody on Fox today?

Get Outlookfori05

From: Robbins, Christina Svolopoulos <Christina.Robbins@FOXNEWS.COM>
Sent: Wednesday, December 9, 20207:32:14 AM
To: Lauren Cassedy <Lauren Cassedy@myfloridalegal com>
Subject: AG Moody on Fox today?

Hit
I hope you are doing welll
Can you the Florida Attorney General join Harris Faulkner today for an interview in the1p hour?
We want to talk about her support of TX’ case before the Supreme Court regarding the election.
This is for the 1p ET hour today on Outnumbered Overtime on Fox News Channel.

‘We want to talk about this http://agiefflandry.com/Files/Article/10808/ Documents/2020-11-09-
‘RepublicanPartyofPa.v.Boockvar-AmicusBriefof\issourietal-Fina WithTables. pdfiipage23

Thanks for checking and letting me know!

Christina Svolopoulos Robbins
DC Booking Supervisor/ Producer
Fox News Channel
Direct: 202 824 6321
Cell:2022629493
Emall: Chistina Robbins@FoxNews. com
This message and its attachments may contain legally privilegedor confidential information. It s intended solely for the
‘named addressee. Ifyou are not the addressee indicated in this message (or responsible for delivery ofthe message to
the addressee), you may not copy or deliver this message or its attachments to anyone. Rather, you should permanently
delete this message and its attachments and kindly notify the sender by reply e-mail. Any contentofthis message and its
attachments that does not relate to the official business of Fox News or Fox Business must not be taken to have been
sent or endorsed by either of them. No representation is made thatthisemailo ts attachments are without defect.
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John Guard

From: Kyle Mason
Sent: Wednesday, December , 2020 219 PM
To: Lauren Cassedy; Gerald Whitney Ray; John Guard
Subject: RE: DRAFT STATEMENT - NOT READY TO SEND YET
Attachments: Election Statementng

Please see attached.

Fiylie Masen
Pross Secretary

CE4 cr Office ofthe Aomey General Ashiy Moody
nN A Kylie. Mason@MyFloridal egal com

(e501 245.0150
PLOT. The Captal

Ve 1 Tallahassee. Fora 32309

From: LaurenCassedy <Lauren Cassedy@myfloridalegal.com>
Sent: Wednesday, December9,2020 2:12 PM
To: Gerald Whitney Ray <Whitney Ray@myflordalegal.com>; Kylie Mason <Kylie.Mason@myforidalegal.com; John
Guard <lohn.Guard@myfloridaiegal.com>
Subject: Re: DRAFT STATEMENT- NOT READY TO SEND YET

‘Adding in John so he can see the graphic before it goes out and advise on if we are ready to send

From: Gerald Whitney Ray <Whitney Ray@myloridalegal.com> oT -
Sent: Wednesday, December 3, 2020 2:02 PM
Tos Kylie Mason <KylieMason@myfloridalegalcom>; Lauren Cassedy<LaurenCassedy@myforidalegalcom>Subject: RE: DRAFT STATEMENT - NOT READY TO SEND YET

like t

- Whitney Ray
SET Director of Communications
5 Qo

bf 7 Office of the Attomey General Ashley Moody
Whitney.Ray@MyFloridalegal.com

: 850) 2450150a)
ES PLOY,The Capitol

Tallahassee, Florida 32369
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From: Kylle Mason <KylieMason@myfioridslegal.com>
Sent:Wednesday, December9, 2020 2:01 PM
To: Gerald Whitney Ray <Whitney.Ray@myfioridalegal.com>; Lauren Cassedy <Lauren.Cassedy@myfloridalegalcom>
Subject: RE: DRAFT STATEMENT - NOT READY TO SEND YET

‘We usually bold important parts.Thoughts on the following bolded?

“The Integrity and resolution ofthe 2020 electionsofparamount importance. The United States Supreme Cour should weigh thelegal argumentsoftheTexas motion and all pending matters 50 that Americans can be assured the elecion was fairy reviewed anddecided”

From: Gerald Whitney Ray <Whitney Ray@myfioridalegal.com>
Sent: Wednesday, December 9, 2020 1:59 PM
To: Lauren Cassedy <Lauren Cassedy@myfloridalegal com>; Kylie Mason <KylieMason@myfloridalegal.com>
Subject: Re: DRAFT STATEMENT- NOT READY TO SEND YET

Looks good to me.

Get Outlook for 105

From: LaurenCassedy <Lauren Cassedy@myfloridalegal.com>
Sent: Wednesday, December 9, 2020 1:54:29 PM
To: Kylie Mason <Kylie Mason@myloridalegal com; Gerald Whitney Ray <Whitney Ray@myfloridalegal com>
Subject: DRAFT STATEMENT - NOT READY TO SEND YET

DRAFT TWEET: Statement on Florida joining amicustieurging the Supreme Court to consider Texas's motion-
LANGUAGE FOR THE GRAPHIC - “The integrity and resolution ofthe 2020 election of paramount importance. The United States.Supreme Court shoud weigh the legal argumentsofthe Texas motion and al pending maters so that Americans can be assured theelection was fairy reviewed and decided.”

z FLAG21-0220-4-001265



I he INLECGURENNDE e]MIR[oN] of the 2020 electior

is of paramount importance.

The United States Supreme Court should weigh the lega

arguments of the Texas motion and all pending matter

so that Americans can be assured the election wa

FAIRLY REVIEWED AND DECIDED

—Ashley Moody

Attorney General



John Guard

From: Gerald Whitney Ray
Sent: Wednesday, December 9, 2020 220 PM
To: Kylie Mason; Lauren Cassedy: John Guard
Subject: RE DRAFT STATEMENT - NOT READY TO SEND VET

ike it

Whitney Ray
Director of CommunicationsTT

5. QD Office ofthe Atomey General Ashley Moody
5 RA | WhitnevRay@MyForidatesalcom

E50 150150
ala PLOY, The Copia

EE Tatanassee, Florida 32399

From: Kylie Mason <Kylie.Mason@myforidalegalcom>
Sent: Wednesday, December 9, 2020 2:19 PM
To: Lauren Cassedy <Louren.Cassecy@myforidalegal.com>; Gerald Whitney Ray<WhitneyRay@myforidalegal com;
John Guard <John Guard@myflordalegal.com>
Subject: RE: DRAFT STATEMENT- NOT READY TO SEND YET

Please see attached.

Hytie Mason
Press SecretarySS

6 , Officof the Atirney General Ashley Moody
i A KylieMason@MyFloridaLegal.com

(801 2050150
PLOT, The Captol

: Tolohassee, Florida 12399

From: Lauren Cassedy <Lauren Cassedy@myfloridalegal. com>
Sent: Wednesday, December 9, 2020 2:12 PM
Tos Gerald Whitney Ray <Whitney.Ray@myfloridalegal.com>; Kylie Mason <Kylle Mason@myfioridalegal com; John
Guard <john. Guard @myfloridalegal.com>
Subject: Re: DRAFT STATEMENT- NOT READY TO SEND YET
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Adding in John so he can see the graphic beforeit goes out and advise on if we are ready to send

From: Gerald Whitney Ray <Whitney Ray@myfloridalegal com>
Sent: Wednesday, December9, 2020 2:02 PM
To: Kylie Mason <Kylie.Mason@myfloridalegal.com>; Lauren Cassedy <Lauren.Cassedy@myloridalegalcom>
Subject: RE: DRAFT STATEMENT- NOT READY TO SEND YET

ket

Whitney Ray
Director of CommunicationsST

5 QQ Ofcofthe Atomey General Ashley Moody
g BA | Whitney Ray@MyFioridaLegal.com

850) 2650150

, 5 PLOT, The Capitol
a Talahassoe, Flrda 32399

From: Kylie Mason <Kylie Mason@myfioridalegal.com>
Sent: Wednesday, December9, 2020 2:01 PM
To: Gerald Whitney Ray <Whitney Ray@myfloridalegal.com>; Lauren Cassedy <Lauren.Cassedy@myfloridslegal.com>
Subject: RE: DRAFT STATEMENT- NOT READY TO SEND YET

We usually bold important parts. Thoughts on the following bolded?

“The ntagrty and resolution of he 2020 electionof paramount importance. The Untad States Supreme Court shouldweigh helegal arguments of he Texas motion and all pending maters so al Americans can bo assured the election was fail reviewed anddecided”

From: Gerald Whitney Ray<Whitney.Ray@myforidalegal com>
Sent: Wednesday, December 9, 2020 1:59 PM
To: Lauren Cassedy <LaurenCassedy@myfloridalegalcom>; Kylie Mason <KylieMason@myfloridalegal.com>
Sublect: Re: DRAFT STATEMENT - NOT READYTOSEND YET

Looks good to me.

Get Qutiook for 05

From: Lauren Cassedly <Lauren Cassedy@myfloridalegal.com> o
Sent: Wednesday, December 9, 2020 1:54:29 PM
To: Kylie Mason <Klie.Mason@myfioridalegal.com>; Gerald Whitney Ray <Whitney.Ray@myfioridalegal.com>
Subject: DRAFT STATEMENT - NOT READY TO SEND YET

DRAFT TWEET: Statement on Florida joining amicus bref urging the Supreme Cour to consider Texas's moon -
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LANGUAGE FOR THE GRAPHIC - The integrty and resolution ofthe 2020 electionisof paramount importance. The United States‘Supreme Courtshouldweigh the legal arguments of the Texas motion and ail ending maters so that Americans canbe assured theelection was fairy reviewed and decided.”
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John Guard

From: Lauren Cassedy
Sent: Wednesday, December9, 2020 2:34 PM
To: Gerald Whitney Ray: Kylie Mason; John Guard
Subject: Re: DRAFT STATEMENT - NOT READY TO SEND YET

Johnisdriving but has approved this to goimmediately.

GetOutlookfor05

From: Gerald Whitney Ray <Whitney Ray@mfloridalegalcom>
Sent: Wednesday, December 9, 2020 2:19:39 PM
Tos Kylie Mason <Kylie.Mason@myfloridalegal.com>; Lauren Cassedy <Lauren.Cassedy@myforidalegal com John
Guard <John.Guard@myfioridalegal.com>
Subject; RE: DRAFT STATEMENT-NOT READYTO SEND YET

tikeit

Whitney Ray
— Director of Communications.=

Officeof the Atmey General Ashley Maody
‘Whitney Ray@MyFlridalegal.com
5012450150

PLOY. The Capit!
Talanassoe, Florida 32369

From: Kylie Mason <Kylie Mason@myfioridalegal.com>
Sent: Wednesday, December 9, 2020 2:19 PM
To Lauren Cassedy <Lauren.Cassedy@myfloridalegalcom; Gerald Whitney Ray <Whitney.Ray@myfloridalegal.coms;
John Guard <lohn Guard@my/floridalegal.com>
Subject: RE: DRAFT STATEMENT- NOT READY TO SEND YET

Please see attached.

Fg |Hylie Masen
Pros Secretary

Offic of the Atomey Genera Ashiey Moody
Kylie.Mason@WyForidaLegalcom
(650) 245.0150

PLOT, The Capitol
Tallahassee, Florida 32369
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From: Lauren Cassedy <Lauren.Cassedy@myfloridalegal.com>

‘Sent: Wednesday, December 9, 2020 2:12 PM
To: Gerald Whitney Ray <Whitney.Ray@myfloridalegal.com>; Kylie Mason <Kylie.Mason@myfloridalegal.com>; John

Guard<john,Guard@myflordalegs.com>
Subject: Re: DRAFTSTATEMENT - NOT READY TO SEND YET

Addingin John so he can see the graphic before it goes out and advise on if we are ready to send

From: Gerald Whitney Ray<WhitneyRay@myfioridalegal.com>
Sent: Wednesday, December 3, 20202:02 PM
Tos Kyle Mason Kylie. Mason @mifioridalegal.com> Lauren Cassedy <LaurenCassedy@myfloridalegalcom>Subject: RE: DRAFT STATEMENT- NOT READY TO SEND YET

Tike.

Whitney Ray
a Directorof Communications

=
Officeofthe Attomey General Ashley MoodyWhitney. Ray@MyFioridategal.com
Es 250150
PLOY, The Captol
Tallahassee, Florida 32109

From: Kyle Mason <Kylie Mason@myflordalegal.com>
Sent: Wednesday, December 9, 2020 2:01 PM
Tos Gerald Whitney Ray <Whitney Aay@mylorislegalcom; Lauren Cassedy <Lauren,Cassedy@myfloridalegalcom>
Subject: RE: DRAFT STATEMENT-NOT READY TO SEND YET

We usually bold Important parts. Thoughts on the following bolded?
“The intogrity and resolutionofthe 2020 lection s of paramount importance. The United Sates Supreme Cot should weigh he{aga arguments of he Tee moton and 3 pond mars s hat Amercans cn 5sie he clocion was fry oviewed and

From: Gerald Whitney Ray <Whitney.Ray@myflordalegal.com>
Sent: Wednesday, December9, 2020 159 PM
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Tos Lauren Cssedy <lauren, ordalegal com Kyle Mason <yieMason@myfoidalegal.com>
Subject: Re: DRAFT STATEMENT - NOT READY TO SEND YET

Looks good to me.

Get Outook or 05
From:Lauren Cassedy <Lauren.Cassedy@myfioridalegal.com> - oo
Sent: Wednesday, December 9, 2020 1:54:29 PM

To: Kyle Mason kyle Mason@myfoidalegal.com; Gerald Whitney Ray <Whitney Ray@mfloidlegal com>
Sublect: DRAFT STATEMENT- NOT READY TO SEND YET
ORAFT TWEET. Sstementan Flora ring sics bff rigfhe SupremeCour consider To's moon
LANGUAGE FOR THE GRAPHIC “Tne integely ad esotion ofthe 2020 lection sof aramauntImporance. The nied SasSueCotauwoh1 og Guam1hTox Folioi1 pening mars so hl Areas can 5Sod 0mwasar rved on dosed?
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John Guard

From: Sauer, John <John Sauer@ago.mogov>
Sent: Wednesday, December 9, 2020 303 PM
To: LaCour, Edmund; nicholasbronni@arkansasag gov’ John Guard; Fisher, Tom; ‘Chanay,

Jef; Marl, Elizabeth; ‘Michelle Williams: ‘Schichting, Melissa; ‘Campbell, im; ‘Seibel,
Troy T; Mithun Mansinghani; Emory Smith’; Ravnsborg, Jason: ‘Andree S. Blumstein’
Melissa Holyoak' ‘LindsayS. See’

Subject: 220155 - Texas v. Pennsylvania (US)-Amicus Brief of Missouri and 16 Other States -
Final

Attachments: 2020-12-09 - Texas v. Pennsylvania - Amicus Brief of Missouri et al.- Final with
Tables pdf; 2020.12.09 Certificate of Compliance pl; 2020.12.09 Certificate of
Service pdf

Al

Thank you ail for joining this amicus brief on such short notice. Attached are the final PDFs of the Amicus Brief and
Certificates. We ended up with a 17-State coalition, which is an extremely strong group for such a short
tumaround. Our press officer has requested that this be embargoed until 3:30 pm Central. Thank you al for your
support on this important project!

Thankyou,

John Saver

This email message, including the attachments s from the Missouri Attorney General's Offce. I is for the sole use of
the intended recipient(s) and may containconfidential and privileged information, including that covered by § 32.057,
RSMo. Any unauthorized review, use, disclosure or distribution is prohibited.If you are not the Intended recipient,
please contact the sender by reply email and destroy all copies of the original message. Thank you.
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No. 220155

Fn the Supreme Court of the Wnited States

STATE OF TEXAS,
Plaintiff,

v.
COMMONWEALTH OF PENNSYLVANIA, STATE OF GEORGIA, STATE OF

MICHIGAN, AND STATE OF WISCONSIN,
Defendants.

On Motion for Leave to File Bill of Complaint

CERTIFICATE OF COMPLIANCE

As required by Supreme Court Rule 33.1), I certify that theBrief of Missouri
and 16 Other States as Amici Curiae in Support of Plaintiff's Motion for Leave to File
Bill of Complaint in the above captioned case contains 5,166 words as determined by
the word counting featureofMicrosoft Word, excluding the parts of the brief that are
exempted by Supreme Court Rule 33.1(d).
December 9, 2020 Respectfully submited,

5D. John Sauer

ERIC S. SCHMITT
Attorney General

D. John Sauer
Solicitor General
Counsel of Record

OFFICE OF THE MISSOURI
ATTORNEY GENERAL
Supreme Court Building
207 West High Street
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P.0. Box 899
Jefferson City, MO 65102
John.Sauer@ago.mo.gov.
(573) 751-8870
Counsel for Amici Curiae
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No. 220155, Original

BntheSupreme CourtoftheHnited States

STATE OF TEXAS,
Plaintiff,

v.
COMMONWEALTH OF PENNSYLVANIA, STATE OF
GEORGIA, STATE OF MICHIGAN, AND STATE OF

‘WISCONSIN,
Defendants.

On Motion for Leave to File Bill of Complaint

BRIEF OF STATE OF MISSOURIAND
16 OTHER STATES AS AMICI CURIAE IN
SUPPORT OF PLAINTIFF'S MOTION FOR
LEAVE TO FILE BILL OF COMPLAINT

OFFICE OF THE MISSOURI ERIC S. SCHMITT
ATTORNEY GENERAL Attorney General
Supreme Court Building
P.O. Box 899 D. John Sauer
Jefferson City, MO 65102 Solicitor General
John Sauer@ago.mo.gov Counsel of Record

Counsel for Amici Curiae
(additional counsel listed on signature page)
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1

STATEMENT OF INTEREST OF AMICI
“In the context of a Presidential election,” state

actions “implicate a uniquely important national
interest,” because ‘the impactof the votes cast in cach
State is affected by the votes cast for the various
candidates in other States.” Anderson v. Celebrezze,
460 U.S. 780, 794-95 (1983). “For the President and
the Vice President of the United States are the only
elected officials who represent all the voters in the
Nation” Id.

Amici curiae are the States of Missouri,
Alabama, Arkansas, Florida, Indiana, Kansas,
Louisiana, Mississippi, Montana, Nebraska, North
Dakota, Oklahoma, South Carolina, South Dakota,
Tennessee, Utah, and West Virginia! Amici have
several important interests in this case. First, the
States have a strong interest in safeguarding the
separation of powers among state actors in the
regulation of Presidential elections. The Electors
Clause of Article II, §1 carefully separates power
among state actors, and it assigns a specific function
tothe “Legislature thereof” in each State. U.S. CONST.
art IL, § 1, cl. 4. Our system of federalism relies on
separation of powers to preserve liberty at every level
of government, and the separation of powers in the
Electors Clause is no exception. The States have a.
strong interest in preserving the proper roles of state
legislatures in the administration of federal elections,
and thus safeguarding the individual liberty of their
citizens.

Thisbriefs filed under Supreme Court Rule 37.4, and all coun-
selof record received timely notice oftho intento le tia amicus
brief under Rule 37.2.

FLAG210220.A.001282
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Second, amici States have a strong interest in
ensuring that the votes of their own citizens are not
diluted by the unconstitutional administration of
elections in other States. When non-legislative actors
in other States encroach on the authority of the
“Legislature thereof” in that State to administer a
Presidential election, they threaten the liberty, not
just of their own citizens, but of every citizen of the
United States who casts a lawful ballot in that
clection—including the citizens of amici States.

Third, for similar reasons, amici States have a
strong interest in safeguarding against fraud in
voting by mail during Presidential elections. “Every
voter” in a federal election, “has a right under the
Constitution to have his vote fairly counted, without
its being distorted by fraudulently cast votes”
Anderson v. United States, 417 U.S. 211, 227 (1974).

Plaintiffs Bill of Complaint alleges that non-
legislative actors in the Defendant States stripped
away important safeguards against fraud in voting by
‘mail that had been enacted by the Legislature in cach.
State. Amici States share a vital interest in
protecting the integrity of the truly national election
for President and Vice President of the United States.

SUMMARY OFARGUMENT

The Bill of Complaint raises constitutional
questionsofgreat public importance that warrant this
Court's review. First, like every similar provision in
the Constitution, the separation-of-powers provision
of the Electors Clause provides an important
structural check on government designed to protect
individual liberty. By allocating authority over

FLAG21-0220.A.001283
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Presidential electors to the “Legislature thereof’ in
cach State, the Clause scparates powers both
vertically and horizontally, and it confers authority on
the branchofstate government most responsive to the
democratic will. Encroachments on the authority of
state Legislatures by other state actors violate the
separation of powers and threaten individual liberty.

The unconstitutional encroachments on the
authority of state Legislatures in this case raise
particularly grave concerns. For decades, responsible
observers have cautioned about the risks of fraud and
abuse in voting by mail, and they have urged the
adoption of statutory safeguards to prevent such
fraud and abuse. In the numerous cases identified in
the Bill of Complaint, non-legislative actors in each
Defendant State repeatedly stripped away the
statutory safeguards that the “Legislature thereof”
had enacted to protect against fraud in voting by mail.
These changes removed protections that responsible
actors had recommended for decades to guard against
fraud and abuse in voting by mail. The allegations in
the Billof Complaint raise important questions about
election integrity and public confidence in the
administration of Presidential elections. This Court
should grant Plaintiff leave to file the Bill of
Complaint.

ARGUMENT
The Electors Clause provides that each State

“shall appoint” its Presidential electors “in such
Manner as the Legislature thereof may direct.” U.S.
CONST. art. II,§ 1, cl. 4 (emphasis added). Moreover,
“lolur constitutional system of representative
government only works when the worth of honest

FLAG21-0220-A.001284
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ballots is not diluted by invalid ballots procured by
corruption.” U.S. Dep'tof Justice, Federal Prosecution
ofElection Offenses, at 1 (8th ed. Dec. 2017). “When
the election process is corrupted, democracy is
jeopardized.” Id. The proposed Bill of Complaint
raises serious concerns about both the
constitutionality and ballot security of election
procedures in the Defendant States. Given the
importanceof public confidence inAmericanelections,
these allegations raise questions of great public
importance that warrant this Courts expedited
review.
I The Separation-of-Powers Provision of the

Electors Clause Is a Structural Check on
Government That Safeguards Liberty.
Article IT requires that each State “shall appoint”

its Presidential electors “in such Manner as the
Legislature thereof may direct.” U.S. CONST. art. 11,
§ 1, cl. 4 (emphasis added); see also id. art. I, § 4, cl. 2
(providing that, in each State, the ‘Legislature
thereof” shall establish “(tlhe Times, Places and
Manner of holding Elections for Senators and
Representatives”).

Thus, “in the case of a law enacted by a state
legislature applicable not only to elections to state
offices, but also to the selection of Presidential
electors, the legislature is not acting solely under the
authority given it by the people of the State, but by
virtue of a direct grant of authority made under Art.
IL § 1, cl. 2, of the United States Constitution.” Bush
v. Palm Beach Cty. Canvassing Bd., 531 U.S. 70, 76
(2000). “[Tjhe state legislatures power to select the
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‘manner for appointing electors is plenary.” Bush v.
Gore, 531 U.S. 98, 104 (2000).

Here, as set forth in the Bill of Complaint, non-
legislative actors in each Defendant State have
purported to “alter[] an important statutory provision
enacted by the [State's] Legislature pursuant to its
authority under the Constitutionof the United States
to make rules governing the conduct of elections for
federal office.” Republican Party of Pennsyluania v.
Boockuar, No. 20-542, 2020 WL 6304626, at *1 (U.S.
Oct. 28, 2020) (Statement of Alito, J). See Bill of
Complaint, f 41127. In doing so, these non-
legislative actors may have encroached upon the
“plenary” authority of those States’ respective
legislatures over the conduct of the Presidential
election in each State. Bush v. Gore, 531 U.S. at 104.
This encroachment on the authority of each State's
Legislature violated the separationofpowers set forth
in the Electors Clause. “(ln the context of a
Presidential election, ~state-imposed restrictions
implicate a uniquely important national interest. For
the President and the Vice President of the United
States are the only elected officials who represent all
the voters in the Nation.” Anderson, 460 U.S. at 794—
95.

In every other context, this Court recognizes that
the Constitution's separation-of-powers provisions are
designed to preserve liberty. “It is the proud boast of
our democracy that we have ‘a government of laws,
and not ofmen.” Morrison v. Olson, 487 U.S. 654, 697
(1988) (Scalia, J, dissenting). “The Framers of the
Federal Constitution. .. viewed the principle of
separation of powers as the absolutely central
guarantee of a just Government.” Id. “Without a
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secure structure of separated powers, our Bill of
Rights would be worthless, as are the billsofrights of
many nations of the world that have adopted, or even
improved upon, the mere words of ours” Id. “The
‘purpose of the separation and equilibration of powers
in general .. . was not merely to assure effective
government but to preserve individual freedom.” Id.
at 727.

‘This principle of preserving liberty applies both to
the horizontal separation of powers among the
branches of government, and the vertical separation
of powers between the federal government and the
States. “The federal system rests on what might at
first seema counterintuitive insight, that freedom is
enhanced by the creation of two governments, not
one.” Bond v. United States, 564 U.S. 211, 220-21

(2011) (quoting Alden v. Maine, 527 U.S. 706, 758

(1999)). “(Federalism secures to citizens the liberties
that derive from the diffusion of sovereign power.”
Bond, 564 US. at 221 (2011) (quoting New York v.
United States, 505 U.S. 144, 181 (1992). “Federalism
also protects the liberty of all persons within a State
by ensuring that laws enacted in excess of delegated
governmental power cannot direct or control their
actions.” Id. Moreover, “federalism enhances the
opportunity of all citizens to participate in
representative government.” FERC v. Mississippi,
456 U.S. 742, 789 (1982) (O'Connor, J., concurring in

part and dissenting in part). “Just as the separation
and independence of the coordinate branches of the
Federal Government serve to prevent the
accumulation of excessive power in any one branch, a
healthy balance of power between the States and the
Federal Government will reduce the risk of tyranny
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and abuse from either front.” Gregory v. Ashcroft, 501
USS. 452, 458 (1991)

The explicit grant of authority to state
Legislatures in the Electors Clause effects both a
horizontal and a vertical separation of powers. The
Clause allocates to each State—notto federal actors—
the authority to dictate the manner of selecting
Presidential Electors. And within each State, it
explicitly allocates that authority to a single branch of
state government: to the “Legislature thereof.” U.S.
CONST. art. II, § 1, cl. 4.

It is no accident that the Constitution allocates
such authority to state Legislatures, rather than
executive officers such as Secretaries of State, or
judicial officers such as state Supreme Courts. The
Constitutional Convention's delegates frequently
recognized that the Legislature is the branch most
responsive to the People and most democratically
accountable. See, eg. Robert G. Natelson, The
Original Scopeof the Congressional Power to Regulate
Elections, 13 U. PA. J. CONST. L. 1, 31 (2010) (collecting
ratification documents exprossing that state
legislatures were most likely to be in sympathy with
the interests of the people); Federal Farmer, No. 12
(1788), reprinted in 2 THE FOUNDERS’ CONSTITUTION
(Philip B. Kurland & Ralph Lerner eds. 1987)
(arguing that electoral regulations “ought to be left to
the state legislatures, they coming far nearest to the
people themselves’); THE FEDERALIST No. 57, at
350 (C. Rossiter, ed. 2008) (Madison, J) (stating that
the “House of Representatives is so constituted as to
support in its members an habitual recollection of
their dependence on the people”); id. (stating that the
“vigilant and manly spirit that actuates the people of
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America” is greatest restraint on the House of
Representatives).

Democratic accountability in the method of
selecting the President of the United States is a
powerful bulwark safeguarding individual liberty. By
identifying the “Legislature thereof” in each State as
the regulator of elections for federal officers, the
Electors Clause of Article II, § 1 prohibits the very
arrogation of power over Presidential elections by
non-legislative officials that the Defendant States
perpetrated in this case. By violating the
Constitution's separation of powers, these non-
legislative actors undermined the liberty of all
Americans, including the voters in amici States.

IL Stripping Away Safeguards From Voting by
Mail Exacerbates the Risks of Fraud.
By stripping away critical safeguards against

ballot fraudin voting by mail, non-legislative actors in
the Defendant States inflicted another grave injuryon
the conductof the recent election: They enhanced the
risks of fraudulent voting by mail without authority.
An impressive body of public evidence demonstrates
that voting by mail presents unique opportunities for
fraud and abuse, and that statutory safeguards are
critical to reduce such risksoffraud.

For decades prior to 2020, responsible observers
emphasized the risks of fraud in voting by mail, and
the importanceofimposing safeguards on the process
ofvoting by mail to allay such risks. For example, in
Crawford v. Marion County Election Board, this Court
held that fraudulent voting “perpetrated using
absentee ballots” demonstrates “that not only is the
risk of voter fraud real but that it could affect the
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outcome of a close election.” Crawford v. Marion
County Election Bd., 553 U.S. 181, 195-96 (2008)
(opinion of Stevens, J.) (emphasis added).

As noted by Plaintiff, the CarterBaker
Commission on Federal Election Reform emphasized
the same concern. The bipartisan Commission—co-
chaired by former President Jimmy Carter and former
Secretary of State James A. Baker—determined that
“(absentee ballots remain the largest source of
potential voter fraud." BUILDING CONFIDENCE IN U.S.
ELECTIONS: REPORT OF THE COMMISSION ON FEDERAL
ELECTION REFORM, at 46 (Sept. 2005) (‘Carter-Baker
Report").2 Accordingtothe Carter-Baker Commission,
“{albsentee balloting is vulnerable to abuse in several
ways.” Id. “Blank ballots mailedtothe wrong address
ortolarge residential buildings might be intercepted.”
Id. “Citizens who vote at home, at nursing homes, at
the workplace, or in church are more susceptible to
pressure, overt and subtle, or to intimidation.” Id.
“Vote buying schemes are far more difficult to detect
‘when citizens vote by mail” Id.

Thus, the Commission noted that “absentee
balloting in other states has been a major source of
fraud” Id. at 35. It emphasized that voting by mail
“increases theriskoffraud” Id. And the Commission
recommended that “States ... need to do more to
prevent ... absentee ballot fraud.” Id. atv.

The Commission specifically recommended that
States should implement and reinforce safeguards to
prevent fraud in voting by mail. The Commission
recommended that “States should make sure that

Available at hupsiiwww legislationline.org/down:
Toadid/1472/6el3h30795b240374cbef5c29766236.pdll.

FLAG21-0220.A.001250



10

absentee ballots received by election officials before
Election Day are kept secure until they are opened
and counted.” Id. at 46. It also recommended that
States “prohibitl] ‘third-party organizations,
candidates, and political party activists from handling
absentee ballots” Id. And the Commission
highlighted that a particular state “appearled] to have
avoided significant fraud in its vote-by-mail elections
by introducing safeguards to protect ballot integrity,
including signature verification.” Id. at 35 (emphasis
added). The Commission concluded that “[vlote by
mail is ... likely to increase the risks of fraud and
contested elections ... where the safeguards for ballot
integrity are weaker.” Id.

The most recent edition of the U.S. Department of
Justice's Manual on Federal Prosecution of Election
Offenses, published by its Public Integrity Section,
highlights the very same concerns about fraud in
voting by mail. U.S. Dep't of Justice, Federal
Prosecutionof Election Offenses (8th ed. Dec. 2017), at
28.29 (DOJ Manual). The Manual states:
“Absentee ballots are particularly susceptible to
fraudulent abuse because, by definition, they are
marked and cast outside the presence of election

officials and the structured environment of a polling
place.” Id. The Manual reports that “the more common
ways” that election-fraud “crimes are committed
include ... [o]btaining and marking absentee ballots

without the active input of the voters involved.” Id. at

28. And the Manual notes that “[ajbsentes ballot

5 Available at hutpsliwwwjustice govierimi-
‘nalfile/1029066/download.
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frauds” committed both with and without the voter's
participation are “common.” Id. at 29.

Similarly, the U.S. Government Accountability
Office concluded that many crimes of election fraud
likely go undetected. In 2014, discussing election
fraud, the GAO reported that “crimes of fraud, in
particular, are difficult to detect, as those involved are
engaged in intentional deception.” GAO-14-634,
Elections: Issues Related to State Voter Identification
Laws 62:63 (US. Gov't Accountability Office Sept.
2014).4

Despite the difficulties of detecting fraud
schemes, recent experience contains many well:
documented examples of absentee ballot fraud. For
example, the News21 database, which was compiled
to refute arguments that voter fraud is prevalent,
identified 491 cases of absentee ballot over the 12-year
period from 2000 to 2012—approximately 41 cases per
year. See News21, Election Fraud in America.5 This
database reports that “Absentee Ballot Fraud” was
“{t]he most prevalent fraud” in America, comprising
“24 percent (491 cases)” of all cases reported in the
public records surveyed. Id. Moreover, the database
indicates that this number undercounts the total
incidence of reported cases of absentee ballot fraud,
because it was based on public-record requests to
state and local government entities, many of which
did not respond. 1d.

+ Available at hutpawwrw aogovIassets/670/665966.pdf.
+ Available at hiipsivotingrightsnews? conlinteractivelelec-
sonfraud data-
base/&axid=17259,15700023,15700124,15700149,15700186,1570
0191,15700201,15700287,15700242
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Likewise, the Heritage Foundation's online
database of election-fraud cases—which includes only
a “sampling” of cases that resulted in an adjudication
of fraud, such as a criminal conviction or civil
penalty—identified 207 cases of proven “fraudulent
use of absentee ballots” in the United States. The
Heritage Foundation, Election Fraud Cases.® Again,
this database undercounts the incidence of cases of
election fraud: “The Heritage Foundation's Election
Fraud Database presents a sampling of recent proven
instances of election fraud from across the country.
This database is not an exhaustive or comprehensive
list.” Id.

‘The public record abounds with recent examples
of such fraudulent absentee-ballot schemes. For
example, in November 2019, the mayor of Berkeley,
Missouri was indicted on five felony counts of
absentee ballot fraud for changing votes on absentee
ballots to help him and his political allies to get
elected. Brian Heffernan, Berkeley Mayor Hoskins
Charged with 5 Felony Counts of Election Fraud, St.
Louts PUBLIC RADIO (Nov. 21,2019).” Mayor Hoskins’
scheme included “going to the home of elderly ...
residents” to harvest absentee ballots, “filling out
absentee ballot applications for voters and having his
campaign workers do the same,’ and “altering
absentee ballots” after he had procured them from
voters. Id. Again, in 2016, a state House race in
Missouri was overturned amid allegations of

© Available athttps:iwww.heritage.orghoterfraudisearchlcom.
bine=tstate=All&ycar=&ease_type=All&fraud_type=24489&pa
ge12.
T Available at httpsimews.stipublicradioorg/postberkeley-
mayor hoskins.charged-5-felony-counts-election- raudfistream/0
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widespread absentee-ballot fraud that had occurred
across multiple election cycles in the same
community. Sarah Fenske, FBI, Secretary of State
Asking Questions About St. Louis Statehouse Race,
RIVERFRONT TIMES (Aug. 16, 20168 One candidate
stated that it was widely known in the community
that the incumbent ran an “absentee game’ that
resulted in the absentee vote tipping the outcome in
her favor in multiple close elections. Id.

Other States have similar experiences. In 2018, a
federal Congressional race was overturned in North
Carolina, and eight political operatives were indicted
for fraud, in an absentee-ballot scheme that sufficed
to change the outcome of the election. Richard
Gonzales, North Carolina GOP Operative Faces New
Felony Charges That Allege Ballot Fraud, NPR.ORG,
uly 30, 2019)° The indicted operatives ‘had
improperly collected and possibly tampered with
ballots,” and were charged with “improperly mailing
in absentee ballots for someone who had not mailed it
themselves.” Id.

In the North Carolina case, the lead investigator
testified that the investigation was ‘a continuous
case” over two election cycles, and that the scheme
involved collecting absentee ballots from voters,
altering the absentee ballots, and forging witness
signatures on the ballots. See In re: Investigation of
Irregularities Affecting Counties Within the 9th

. Available at bitpsiwenw.siver-
fronttimes.com/newsblog/2016/08/16/Mbi-secrecary-of-state-usk-
ing-questions-about-st-louis-statchouse-race.
* Available at https:/sww.npr.org/2019/07/30/746800630 north
carolina-gop-operative-faces-new-felony.charges-that-allege bal.Tot fraud.
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Congressional District, North Carolina Board of
Elections, Evidentiary Hearing, at 2:31 The
investigators described it as a “coordinated, unlawful,
and substantially resourced absentee ballots scheme.”
Id. at 2. According to the investigators’ trial
presentation, the investigation involved 142 voter
interviews, 30 subject and witness interviews, and
subpoenas of documents, financial records, and phone
records. Id. at 3. The perpetrators collected absentee
ballots and falsified ballot witness certifications
outside the presence of the voters. Id. at 10, 13. The
congressional election at issue was decided by margin
ofless than 1,000 votes. 1d. at 4. The scheme involved
the submission of well over 1,000 fraudulent absentee
ballots and request forms. Id. at 11. The perpetrators
took extensive steps to conceal the fraudulent scheme,
which lasted over multiple election cycles before it
‘was detected. Id. at 14.

Similarly, in 2016, a politician in the Bronx was

indicted and pled guilty to 242 countsofelection fraud
based on an absentee ballot fraud scheme. Ben
Kochman, Bronz politician pleads guilty in absentee
ballot schemeforAssembly election, NEW YORK DAILY
NEWS (Nov. 22, 2016). Despite pleading guilty to 242
felonies involving absentee ballot fraud in an election
that was decided by two votes, the defendant received
no jail time and vowed to run for office again after a
short disqualification period. Id.

o Available at hizpsiimages ra.
dio.com/wb/Voter%20ID_%20Website. pdf.

% Available at hutpifwww.nydailypews comfnew-yorkinyc:
crime/bronx-pol-pleads-guilty-absentee-ballot-scheme-article-
12884009.
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The increases in mail-in voting due to the COVID-
19 pandemic likewise increased opportunities for
fraud. For instance, in May 2020, the leader of the
New Jersey NAACP called for an election in Paterson,
New Jersey to be overturned due to widespread mail-
in ballot fraud. See Jonathan Dienst et al., No NAACP
Leader Calls for Paterson Mail-In Vote to Be Canceled
Amid Corruption Claims, NBC NEW YORK (May 21,
2020).12 “Invalidate the election. Let's do it again,’
[the NAACP leader] said amid reports more that 20
percent of all ballots were disqualified, some in
connection with voter fraud allegations.” Id.

Hundreds of other reported cases highlight the
same concerns about the vulnerability of voting by
mail to fraud and abuse. Recently, a Missouri court
considered extensive expert testimony reviewing
absentee-ballot fraud cases like these. Findings of
Fact, ConclusionsofLaw, and Final Judgment in Mo.
State Conference of the NAACP v. State, No. 20AC-
©C00169-01 (Circuit Court of Cole County, Missouri
Sept. 24, 2020), affd, 607 S.W.3d 728 (Mo. banc Oct.
9, 2020) (Mo. NAACP"). The court held that cases of
absentee-ballot fraud “have several common features
that persist across multiple recent cases: (1) close
elections; (2) perpetrators who are candidates,
campaign workers, or political consultants, not
ordinary voters; (3) common techniques of ballot
harvesting; (1) common techniques of signature
forging; (5) fraud that persisted across multiple
elections before it was detected; (6) massive resources

* Available at_https:/iwww.nbenewyorkcommews/politiciny-
naacp leader calls-for-paterson-mail-in-vote-to-be-canceled-
amidfraud-caims/2435162,
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required to investigate and prosecute the fraud; and
(7) lenient criminal penalties.” Id. at 17. Thus, the

court concluded “that fraud in voting by mail is a
recurrent problem, that it is hard to detect and
prosecute, that there are strong incentives and weak
penalties for doing so, and that it has the capacity to

affect the outcome of close elections.” d. The court
held that “the threat of mail-in ballot fraud is real.”
Id. at2.
ILThe Bill of Complaint Alleges that the

Defendant States _ Unconstitutionally
Abolished Critical Safeguards Against
Fraud in Voting by Mail.
The Bill of Complaint alleges that non-legislative

actors in each Defendant State unconstitutionally
abolished or diluted statutory safeguards against
fraud enacted by their state Legislatures, in violation
of the Presidential Electors Clause. U.S. CONST. art.
IL § 1 cl. 4 All the unconstitutional changes to
election procedures identified in the Billof Complaint.
have two common features: (1) They abrogated
statutory safeguards against fraud that responsible
observers have long recommended for voting by mail,
and (2) theydid so in a way that predictably conferred
partisan advantage on one candidate in the
Presidential election. Such allegations are serious,
and they warrant this Court's review.

Abolishing signature verification. First, the

proposed Billof Complaint alleges that non-legislative
actors in Pennsylvania, Michigan, and Georgia
unilaterally abolished or weakened signature:
verification requirements for mailed ballots. It
alleges that Pennsylvania's Secretary of State
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abrogated Pennsylvania's statutory signature:
verification requirement for mail-in ballots in a
“friendly” settlementof a lawsuit brought by activists.
Bill of Complaint, §f 44-46. It alleges that Michigan's
Secretary of State permitted absentee ballot
applications online, with no signature at all, in
violation of Michigan statutes, id. {4 85-89; and that
election officials in Wayne County, Michigan simply
disrogarded statutory signature verification
requirements, id. 11 92-95. And it alleges that
Georgia's Secretary of State unilaterally abrogated
Georgia's statute authorizing county registrars to
engage in signature verification for absentee ballots
in another lawsuit settlement. Id. 19 66-72.

In addition to violating the Electors Clause, these
actions, as alleged, contradict fundamental principles
ofballot security. As noted above, the Carter-Baker
Report highlighted the importance of “signature
verification” as a critical “safeguard]] to protect ballot
integrity” for ballots cast by mail. Carter-Baker
Report, supra, at 35 (emphasis added). Without
safeguards such as signature verification, the Report
stated that “[vjote by mail is ... likely to increase the
risks of fraud and contested elections ... where the
safeguards for ballot integrity are weaker.” Id. The
importance of signature verification is hard to
overstate, because absentee-ballot fraud schemes
commonly involve “common techniques of signature
forging,” typically by nefarious actors who are
unfamiliar with the voter's signature. Mo. NAACP,
supra, at 17. Verifying the voter's signature thus
provides a fundamental safeguard against fraud.

Insecure ballot handling. The Bill of
Complaint alleges that non-legislative actors changed
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or abolished statutory rules for the secure handling of
absentee and mailin ballots in Pennsylvania,
Michigan, and Wisconsin. It alleges that election
officials in Democratic areas of Pennsylvania violated
state statutes by opening and reviewing mail-in
ballots that were required to be kept locked and secure
until Election Day. Bill of Complaint, {9 50-51. It
alleges that Michigan's Secretary of State, acting in
violation of state law, sent 7.7 million unsolicited
absentee-ballot applications to Michigan voters, thus
“flooding Michigan with millions of absentee ballot
applications prior to the 2020 general election.” Id.
180-84. And it alleges that the Wisconsin Election
Commission violated state law by placing hundreds of
unmonitored boxes for thesubmissionofabsentee and
mail-in ballots around the State, concentrated in
‘heavily Democratic areas. Id. §1 107-114.

In addition to violating the Electors Clause,
these actions, as alleged, contradict commonsense
ballot-security recommendations. The Department of
Justice's Manual on Federal Prosecution of Election
Offenses notes that vulnerability to mishandling is
‘what makes absentee ballots “particularly susceptible
to fraudulent abuse” because “they are marked and
cast outside the presence of election officials and the
structured environment of a polling place.” DOJ
Manual, at 2829. According to the Manual,
“[obtaining and marking absentee ballots without the
active input of the voters involved is one of “the more
common ways’ that election fraud ‘crimes are
committed.” Id. at 28. For this reason, the Carter-
Baker Commission made recommendations in favor of
preventing such insecurity in the handlingofballots.
For example, the Commission recommended that
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“States should make sure that absentee ballots
received by election officials before Election Day are
kept secure until they are opened andcounted.” Id. at
46. Tt also recommended that States “prohibit]] ‘third
party’ organizations, candidates, and political party
activists from handling absentee ballots.” Id.

Inconsistent Statewide Standards. The Bill
of Complaint alleges that the Defendant States
provided different standards and treatment for mail-
in ballots submitted in different areas of each State,
and that this differential treatment uniformly
provided a partisan advantage to one side in the
Presidential election. It alleges that election officials
in Philadelphia and Allegheny County, Pennsylvania,
applied different standards to voters in those
Democratic strongholds than applied to other voters
in Pennsylvania, in violation of state law. Bill of
Complaint, {{ 52-54. Similarly, it alleges that
Milwaukee, Wisconsin violated state law by
authorizing election officials to “correct” disqualifying
omissions on ballot envelopes by entering information
that the voter should have entered with a red pen,
while no similar “correction” process was granted to
other voters in that State. Id. 19 123-127. And it
alleges that Wayne County, Michigan provided
differential treatment of its voters, in violation of
state statutes, by simply ignoring statutorily required
signature-verification requirements. Id. 11 92-95.

Such differential treatment, as alleged under
circumstances raising concerns of partisan bias,
contradicts universal recommendations for integrity
and public confidence in elections. As this Court
stated in Bush v. Gore, “{t]he idea that one group can
be granted greater voting strength than another is
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hostile to the one man, one vote basis of our
representative government.” 531 U.S. at 107 (quoting
Moore v. Ogilvie, 394 US 814 (1969). The Carter
Baker Report noted that “inconsistent or incorrect
application of electoral procedures may have the effect
of discouraging voter participation and may, on
occasion, raise questions about bias in the way
elections are conducted.” Carter-Baker Report, at 49.
“Such problems raise public suspicions or may provide
grounds for the losing candidate to contest the result
in a close election.” Id.

Excluding Bipartisan Observers. The Bill
of Complaint alleges that certain counties in
Defendant States excluded bipartisan observers from
the ballot-opening and ballot-counting processes. For
example, it alleges that election officials in
Philadelphia and Allegheny County, Pennsylvania,
violated state law by excluding Republican observers
from the opening, counting, and recording of absentee
ballots in those counties. Bill of Complaint, § 49. And
it alleges that election officials in Wayne County,
Michigan violated state statutes by systematically
excluding poll watchers from the counting and
recording of absentee ballots. Id. 9 90-91.

Such actions, as alleged, raise concerns about,
the integrity of the vote count in those counties. As
the Carter-Baker Report emphasized, States should
“provide observers with meaningful opportunities to
‘monitor the conduct of the election.” Carter-Baker
Report, at 47. “To build confidence in the electoral
process, it is important that elections be administered
in a neutral and professional manner,” without the
appearance of partisan bias Id. at 49. When
observers of one political party are illegally and
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systematically excluded from observing the vote
count, “the appearance of partisan bias” is inevitable.
Id. For counties in Defendant States to exclude
Republican observers weakens public confidence in
the electoral process and raises grave concerns about
the integrity of ballot counting in those counties.

Extending the Deadline to Receive Ballots.
The Bill of Complaint alleges that a non-legislative
actor in Pennsylvania—its Supreme Court—extended
the statutory deadline to receive absentee and mail-in
ballots without authorization from the “Legislature
thereof,” and that it directed that ballots with illegible
postmarks or no postmarks at all would be deemed
timely if received within the extended deadline. Bill
of Complaint, 1 48, 55. Again, these non-legislative
changes raise concerns about election integrity in
Pennsylvania. They created a post-election window of
time during which nefarious actors could wait and see
whether the Presidential election would be close, and
whether perpetrating fraud in Pennsylvania would be
worthwhile. And they enhanced the opportunities for
fraud by mandating that late ballots must be counted
even when they are not postmarked or have no legible
postmark, and thus there is no evidence they were
mailed by Election Day.

These changes created needless vulnerability to
actual fraud and undermined public confidence in the
election. As the Department of Justice's Manual of
Federal Prosecution of Election Offenses statcs, “the
conditions most conducive to election fraud are close
factional competition within an electoral jurisdiction
for an elected position that matters.” DOJ Manual, at
2-3. “[Ellection fraud is most likely to occur in
electoral jurisdictions where there is close factional
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competition for an elected position that matters.” Id.
at 27. That statement exactly describes the conditions
in cach of the Defendant States in the recent
Presidential election.

CONCLUSION

The allegations in the Bill of Complaint raise
important constitutional issues under the Electors
Clause of Article IL, § 1. They also raise serious
concerns relating to election integrity and public
confidence in elections. These are questions of great
public importance that warrant this Court's attention.
The Court should grant the Plaintiffs Motion for
Leave to File Bill of Complaint.
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in Support of Plaintiffs Motion for Leave to File a Bill of Complaint in the above
captioned case have been sent to the U.S. Supreme Court by commercial overnight
delivery, and electronic copies were served by electronic mail on the following parties
listed below on December 9, 2020.
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Tom Wolf Josh Shapiro
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(717) 787-2500 Harrisburg, PA 17120
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FLAG21-0220-A.001308



For the State of Georgia:
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Office of the Governor Officeofthe Attorney General
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Suite 203, State Capitol Atlanta, GA 30334
Atlanta, GA 30834 (404) 458-3600
(404) 656-1776

For the State of Michigan

Gretchen Whitmer Dana Nessel
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Lansing, MI 48909 P.O. Box 30212

(517) 373-3400 Lansing, MI 48909
(517) 373-1110

For the State of Wisconsin:

Anthony S. Evers Joshua L. Kaul
‘WISCONSIN GOVERNOR WISCONSIN ATTORNEY GENERAL

Office of the Governor Wisconsin Departmentof Justice
115 East, State Capitol 17 West Main Street, P.O. Box 7857
Madison WI 53702 Madison, WI 53707-7857
(414) 227-4344 (608) 287-4202

For the State of Texas:

Greg Abbott Ken Paxton

TEXAS GOVERNOR TEXAS ATTORNEY GENERAL
Office of the Governor Office of the Attorney General
P.O. Box 12428 P.O. Box 12548

Austin, Texas 78711 Austin, Texas 78711
(512) 463-2000 (512) 463-2100
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From: John Guard
Sent: Wednesday, December 9, 2020 140 PM
To: John Saver

Florida joins.
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John Guard

From: John Guard
Sent: ‘Wednesday, December 9, 2020 107 PM
Tor Erica Geiger
Subject: FW: Texas v. Pennsylvania, et a. - Amicus Briefof Missouri at a. - Joins requested by

1:00 p.m. Central Tomorrow, 12/9
Attachments: 2020-12-09 - Texas v. Pennsylvania-Amicus Brief of Missouri et al. - Circulation

Rediinedoox

From: Sauer, John <lohnSauer @ago.mo.gov>
Sent: Wednesday, December 9, 2020 1:06 PM
To: John Guard <John.Guard@myfloridalegal com>
Subject: FW. Texas v. Pennsylvania, et a. - Amicus Brief of Missouri, at al. Joins requestedby1:00 p.m. Central
Tomorrow, 12/9

Missouri
Arkansas
Louisiana
Missisippi
Nebraska
West Virginia

From: Sauer, John
Sent: Wednesday, December 9, 2020 11:21 AM
To: Mithun Mansinghani’ <mithun,mansinghani@oag.okgov>; Muri, Elizabeth’<Murril@aglouisianagov>; Melissa
Holyoak' <melissaholyoak@agutah.gov>; ‘nicholasbronni@arkansasag gov’ nicholas bronni@arkansasag.gov>; Vincent
Wagner’ <vincent wagner@arkansasag gov»; ‘ed.sniffen@alaska gov’ <ed.snlffen alaska gov>; Smith, Justin
<justin.smith@ago.mo.gov>; ‘Amit Agarwal @myforidalegal.com' <Amit. Agarwal@myfioridalegalcom>; ‘Kane, Brian
<brian.kane@ag.idaho gov»; ‘tom.fisher @atg.ingov’ <torm. fisher @atg.in.gov>; ‘juliapayne@atg.in gov’
<{ulia.payne@atg.in.gov>; toby.crouse@g.KsBo’ <toby.crouse@ag ks gov>; ‘ChadMeredith@kygov’
<Chad Meredith@Ly.gov>; ‘Andrew Pinson’ <APinson@LAW.GA.GOV>; jeff chanay <jeff.chanay@ag.ks.gov>; St. John,
Joseph’ <Stiohn)@3g louisiana gov>; KristiJohnson@ago.msgov’ <Kiisti.Johnson@ago.ms. gov>; ‘ABurton@mt gov’
<ABurton@m gov»; ‘Mschlichting@mtgov’<MSchiichting@mt gov>; Lindsay S. See’ <Lindsav.SSee@wvago fov>;
‘jonbennion@mt gov’ <ionbennion@mt.gov>; wstenehjem@nd.gov’ <wstenehjem@nd.gov>;
“Benjamin flowers@ahioattorneygeneralgov’<Benjaminflowers@ohioattorneygeneral.gov>; ESMith@scaggov”
<ESmith@scag gov>; 'BCook@scaggov’ <BCO0k@scaggov; steven blair@state sd.us'<steven blair@state.sd.us>;
“Sherri\Wald@state.sd.us' <Sherri Wald@state.sq.us>;‘SarahCampbell@ag.tngov’ <Satah.Campbell @ag.tn.g0v>;
"tom fisher@atg.in.gov’ <tomfisher@atg.n.gov>; ‘Andree Blumstein@ag.tn gov’ <Andree.Blumstein@ag.n.ov>;
‘matthew.frederick@ texasattomeygeneral.gov <matthew.frederick@texasattorneygeneral.£ov>;
“KyleHawkins@oagtexas.gov’ <Kyle Hawkins@oagtexas gov; ‘Ric Cantrell <tcantrell@agutah gov>;
jameskaste@wyo gov’ <james kaste@uyo gov>; “im Campbell@nebraskagov’ im, Campbell@nebraska g0v>;
“Thomas T. Lampman’ <Thomas.T.Lampman@wyagogov»; lessica A. Lee' <lessica.A Lee@wvago gov>; Lindsay S. See”
<Lindsay.S See@wvago gov>; 'Roysden, Beau’ <BeauRoysden@azag.gov>; Bash, Zina' <Zina. Bash @oag texas. gov>;
‘masagsve@nd.gov’; Harley Kirkland’ <HKirkland@scaggov»; ‘Eddie Lacour’ <elacour@ago state.alus>; Hudson, Kian'
<Kian Hudson@atg ingov>; Kuhn, MattF (KYOAG) <Matt Kuhn@ky.gov>; Michelle Willams
<Michelle Williams @3go.ms gov>; risy.nobile@ago.ms.gov' <krissy.nobile@ago.ms.gov>
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‘Subject: RE: Texas v. Pennsylvania, et al. - Amicus Brief of Missouri, at al.  oins requested by 1:00 p.m. Central
Tomorrow, 12/9

Ar

Attached please find a redline with minor changes to this brief to address issues raised by several States. Thank you to
Nebraska and West Virginia for proposing these changes. Arkansas, Louisiana, and Mississippi have joined, with many
others expressing interest. Ourprinter hasgiven a hard deadiine of 1:00 pm, so please do let us know by then if you
would like to join!

Thanks aot, John Saver

From: Sauer, John
Sent: Wednesday, December 9, 20209:04 AM

To: "Mithun Mansinghani’ <mithun.mansinghani@0agok£ov>; Muril, Elizabeth’ <Murril @ag louisiana. gov>; Melissa
Holyoak <melissaholyoak@agutah gov>; nicholas.bronni@arkansasag.gov' <nicholas bronni@arkansasag.gov; Vincent
Wagner <vincent wagner@arkansasag gov>; 'ed.sniffen@alaska gov’ <ed.sniffen@alaska gov>; Smith, Justin
<justin.smith@ago.mo.gov>; ‘AmitAgarwal @myfloridalegal.com’ <Amit Agarwal@myforidalegalcom>; Kane, Brian’
<brian kane @ag.dsho £ov>; “tom fisher@atgin gov’ tom. fisher @atg.n gov>; julia payne@at.ingov
<{ulia.payne@atg in gov; tobycrouse@agksgov’<toby.crouse@agks.gov>; ‘Chad. Meredith@kygov’
ChadMeredith@ky.govs; ‘Andrew Pinson’ <APinson@LAW. GA.GOV>; jeff.chanay' <eff.chanay@agks gov>; ‘St. John,
Joseph <Stiohn@g ouisians.gov>; Krist Johnson @ago.msgov’ <KrisiJohnson@3go ms.gov>; ‘ABUton@mt gov
<ABurton@mt.gov>; ‘MSchiichting@mtgov’ <MSchiichting@mt.gov>; ‘Lindsay S. See <Lindsay.S See@wago £0v>;
‘jonbennion@mtgov’ <jonbennion@mt gov>; wstenehjem@nd.gov’ <wstenehjem @ndgov>;
“Benjamin flowers@hioatiomeygeneral gov' Benjamin flowers@ohioattomeygeneral gov; ‘ESmith@scaggov”
<Esmith@scaggov>; 'BCook@scag gov’ <BCOOK@scagov; 'steven.blair@state.sd.us' <steven.blair@state sd.us>;
‘Sherri Wald@state.sd.us' SherriWald @state sd.us>; "Sarah Campbell@ag.tn.gov’ <Sarah Campbell@ag. tn gov>;
‘tom.fisher@atg.in gov’ <tom. fisher @atg.in.gov>; ‘Andree Blumstein@ag.n gov’ <Andree. Blumstein@ag tn gov>;
‘matthew frederick@texasattorneygeneralgov'mathew. frederick @texasattomeygeneral £0;
“Kyle Hawkins@0ag texas.gov’ <yle Hawkins@oag. texas gov»; ‘ic Cantrell <rcantrell@agutah.gov>;
‘james kaste@wyo gov’ <james kaste@wyo.gov>; imCampbell @nebraska.gov’ <im.Campbell@nebraskagov>;
“Thomas T. Lampman’ <Thomas.T Lampman@uago.gov>; Jessica A. Lee’ <Jessica.A.Lee@wvago.gov>; Lindsay S. See’
<Lindsay.S See@uvago.gov>; Roysden, Beau’ <Beau Roysden@azag gov>; ‘Bash, Zina’ Zina,Bashi@oag texas 01>;
‘masagsve@nd.gov’ Harley Kirkland’ <HKirkiand@scag.gov>; ‘Eddie Lacour <glacour@ago,state.al.us>; Hudson, Kian’
<Kian.Hudson@ats.in.gov>; Kuhn, MattF(KYOAG)' <Matt Xuhn@ky.gov>; Michelle Willams’
<Michelle Williams@ago.ms gov>; krissy.nobile@ago.msgov’<krissy.nobile@ag0.ms.£0v>
Subject: RE: Texas v. Pennsylvania, etal. - Amicus BriefofMissouri, at al.- loins requestedby 1:00 p.m. Central
Tomorrow, 12/9

Al

Thank you for considering this amicusbriefon such short notice. So ar, Louisiana andArkansas have joined, with
Several others expressing interest. | haveattached an updated draft that includes minor, non-substantive edits, and
which adjusts the language ofthe concluding paragraphs in response to comments from an interested state. The
Supreme Court issued an order lastnight ordering the Defendant States (MI, PA, WS, GA) to fila response for the
Motion for Leave to File Bil ofComplaint and request for interim injunctive relief by 3:00 pm tomorrow. Given this
highly accelerated briefing schedule, we would lie to fl this brief as 500n as possible this afternoon to give the Court
the most time possible to red t. Accordingly, we would prefer not to extend the deadline past 1:00 p.m. Central today,
50 please let us know by then if you are interested. Thanksa lot!

Best, John Sauer
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From: Saver, lohn
Sent: Tuesday, December 8, 2020 6:11 PM
Tot Mithun Mansinghani <mithun.mansinghani®oag okgov>; "Murr, Ezabeth' <MurrlE@ag.ouisianagov>; Melissa
Holyoak' <melissaholyoak@agutah.gov>; nicholasbronni @arkansasag gov'<nicholas.bromni@arkansasaggov; Vincent
Wagner’ <vincent wagner@arkansasag gov»; ‘ed siffen@alaska gov’ <ed sniffen@alaska.gov>; Smith, ustin
usin smith@aso.mo.govs; ‘AmitAgarwal@myllordalegalcom<AmitAgarwal@myforidalegalcom; ‘Kane, Brian’
Zprian kane @sg idaho gov: "om fisher@ste.inigov’ tom. isher@atg.n £ov>; Julapayne @atg in gov’
<jliapayneatg.ngov; toby.Crouse@agKsgov’ <toby.crouse@agks.gov; ‘ChadMeredith@kygov’
ChadMereith@ky.gov>; ‘Andrew Pinson’ <APInson@LAW.GA.GOVS; effchanay’ <ief chanay@ag ksgov> St. John,
Joseph’ <Stiohni@ag louisiana, gov>; KristJohnson@zgo.ms gov’ <Kisti Johnson @3go.ms.gov; ‘ABurton@m. gov’
<ABuron@mt gous; 'MSchiichting@mtgov’ <MSchichting@mt gov; Lindsay S. See’ Lindsay. SeeGWVSEO £0V>;
‘jonbennion@Mt gov’ <jonbennion@m.gov>; ‘wstenehjem @nd gov’ <istenehiem@nd gov’;

“Benjaminflowers@hioattorneygeneral. gov <Benjaminflowers@ohioattorneygeneral gov>; ESMth@scag§0V
<ESmith@scag gov; 'BCook@scag gov’ <BCaoK@scag.fov>; steven. blair@state.s0.us' <stevenblair@state sd.us>;
“Sherr Wald@state.s0.us <sheriWald @state s6.u5; Sarah Campbell @ag tn gov’ <Sarah.Campbell@3an £Ov>;
“tom fsher@atg.n gov’ <tom fisher@atg in gov»; ‘Andree Blumstein@ag tn gov’ <Andree Blumsteln@3E LOY;
‘matthewrederick@texasattorneygeneralgov' matthew frederick@texasattorneygeneralov>;
"Kyle.Hawkins@oag.texasgov’ <Kyle,Hawkins@0ag.texas gov>; ‘Ric Cantrell’ <rcantrell@agutah.gov>;

james kaste@wyo gov’ <james,kaste@wyo £0v>; lim. Campbell@nebraskagov’ <im.Campbell@nebraska £0v>;
“ThomasT. Lampman' <Tnomas.T.Lampman@wyago.fov>; Jessica A. Lee’ <lessicaALee@wvago.gov>; Lindsay . See’
Lindsay.See@wvago gov»; Roysden, Beau’ <Beau Rovsden@azag gov»; Bash,Zina’ <Zina.Bash @O3Eeas EO;
\masagsve@nd.gov'; Harley Kirkiand' Kirkland@scop gov»; ‘Eddie Lacour’<elacour@ago state aL.us>; Hudson, Kian'
<Xian Hudson@ata.ingov>; "Kuhn, Matt F (KYOAGY <Matt Kuhn @ky.z00>
Subject: Texasv. Pennsylvania, etal. - Amicus Brief ofMissouri at al.- loins requested by 1:00 pm. Centra Tomorrow,
12/5

A

Attached please find a draft multistate amicus brief in support of Texas's motion or leave t fil bill of complaint in the
U.S. Supreme Court challenging the administration of therecent Presidential election In Pennsylvania, Michigan,
Wisconsin, and Georgia Thebrief argues that (1) the separation-of-powers provision of the Electors Cause of Artic )
‘Section 1s an important structural check on government that safeguards individual liberty; (2) voting by mail presents

eal concerns for fraud and abuse tharequire statutory safeguards to protect against such fraud and abuse; and (3) the
abrogation of statutory safeguards agains fraud n voting by mal by non-egislatve actors violates the Electors Clause
‘and undermines public confidence in elections. For your reference, | have also attached Texas's Motion for Leave to File

Bill ofComplaint and related documents

With apologies fo the short deadline, given the ime-sensitvtyof this case, we are requesting joins by 1.00 pm.
Central TOMORROW, 12/3. We are planning tofle tomorrow afternoon.

Thanks alot,

John Sauer
Thisemalmessage, including the attachments, i from the Missouri Attormey General's Office. Itsfo the sole use of
‘the intended recipient(s) and may contain confidential and privileged information, including that covered by § 32.057,

RSMo. Any unauthorized review, use, disclosure or distribution i prohibited.ifyou are no the intended recipient,
please contact the senderbyreply email and destroy all copies of the original message. Thank you.
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1

STATEMENT OF INTEREST OF AMICI
“In the context ofa Presidential election,” state

actions “implicate a uniquely important national
interest,” because “the impactof the votes cast in each
State is affected by the votes cast for the various
candidates in other States.” Anderson v. Celebrezze,
460 U.S. 780, 794-95 (1983). “For the President and

the Vice President of the United States are the only
elected officials who represent all the voters in the
Nation” Id.

Amici curiae are the States of Missouri,

| Arkansas, Louisiana, _and—Mississippi,__and
—————1 Amici have several important interests

in this case. First, the States have a strong interest
in safeguarding the separation of powers among state
actors in the regulation of Presidential elections. The
Electors Clause of Article II, § 1 carefully separates
power among state actors, and it assigns a specific
function to the “Legislature thereof’ in cach State.
U.S. Const. art. II, § 1, cl. 4. Our systemoffederalism
relies on separation of powers to preserve liberty at
every level of government, and the separation of
powers in the Electors Clause is no exception. The
States have a strong interest in preserving the proper
roles of state legislatures in the administration of
federal elections, and thus safeguarding the
individual liberty of their citizens.

Second, amici States have a strong interest in
ensuring that the votes of their own citizens are not
diluted by the unconstitutional administration of

This brief filed under SupremeCourt Rule 37.4, andallcoun-
sel ofrecord received timely noticeofthe intent to file this amicus
brief under Rule 37.2.
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elections in other States. When non-legislative actors
in other States encroach on the authority of the
“Legislature thereof” in that State to administer a
Presidential election, they threaten the liberty, not.
just of their own citizens, but of every citizen of the
United States who casts a lawful ballot in that
election—including the citizens of amici States.

Third, for similar reasons, amici States have a
strong interest in safeguarding against fraud in
voting by mail during Presidential elections. “Every
voter” in a federal election, “has a right under the
Constitution to have his vote fairly counted, without
its being distorted by fraudulently cast votes”
Anderson v. United States, 417 U.S. 211, 227 (1974).
Plaintiffs Bill of Complaint alleges that non-
legislative actors in the Defendant States stripped
away important safeguards against fraud in voting by
‘mail that had been enacted by the Legislature in each
State. Amici States share a vital interest in
protecting the integrity of the truly national election
for President and Vice Presidentof the United States.

SUMMARY OF ARGUMENT

The Bill of Complaint raises constitutional
questionsofgreat public importance that warrant this
Court's review. First, like every similar provision in
the Constitution, the separation-of-powers provision
of the Blectors Clause provides an important
structural check on government designed to protect
individual liberty. By allocating authority over
Presidential electors to the “Legislature thereof’ in
each State, the Clause separates powers both
vertically andhorizontally, and it confers authority on

FLAG21-0220-A.001320
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the branchofstate government most responsive to the
democratic will. Encroachments on the authority of
state Legislatures by other state actors violate the
separationofpowers and threaten individual liberty.

The unconstitutional encroachments on the
authority of state Legislatures in this case raise
particularly grave concerns. For decades, responsible
observers have cautioned about the risks of fraud and
abuse in voting by mail, and they have urged the
adoption of statutory safeguards to prevent such
fraud and abuse. In the numerous cases identified in
the Bill of Complaint, non-legislative actors in each
Defendant State repeatedly stripped away the
statutory safeguards that the “Legislature thereof’
had enacted to protect against fraud in voting by mail.
These changes removed protections that responsible
actors had recommended for decades to guard against
fraud and abuse in voting bymail-endthey-did-so-in
a-mennor-that-uniformly-and-predietably-benefited
onceandidateintherecentPresidentiakeleetion. The
allegations in the Bill of Complaint raise important
questions about election integrity and public
confidence in the administration of Presidential
elections. This Court should grant Plaintiff leave to
Sill the Bill of Complaint.

ARGUMENT
The Electors Clause provides that each State

“shall appoint’ its Presidential electors “in such
Manner as the Legislature thereof may direct.” U.S.
CONST. art. 11,§1, cl. 4 (emphasis added). Moreover,
“foJur constitutional system of representative
government only works when the worth of honest
ballots is not diluted by invalid ballots procured by
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corruption.” U.S. Dep'tof Justice, Federal Prosecution.
of Election Offenses, at 1 (8th ed. Dec. 2017). “When

the election process is corrupted, democracy is
jeopardized.” Id. The proposed Bill of Complaint

| raises serious concerns about boththe
constitutionality and ballot security of election
procedures in the Defendant States. Given the

importanceofpublic confidence in American elections,
these allegations raise questions of great public
importance that warrant this Courts expedited
review.

1. The Separation-of-Powers Provision of the
Electors Clause Is a Structural Check on
Government That Safeguards Liberty.
Article I1 requires that each State “shall appoint”

its Presidential clectors “in such Manner as the
Legislature thereof may direct.” U.S. CONST. art. II,
§ 1, cl. 4 (emphasis added); see also id. art. 1, § 4, cl. 2
(providing that, in cach State, the ‘Legislature
thereof’ shall establish “[t/he Times, Places and
Manner of holding Elections for Senators and
Representatives”).

Thus, “in the case of a law enacted by a state
legislature applicable not only to elections to state
offices, but also to the selection of Presidential
electors, the legislature is not acting solely under the
authority given it by the people of the State, but by
virtue of a direct grant of authority made under Art.
IL,§ 1, cl. 2, of the United States Constitution.” Bush
v. Palm Beach Cty. Canvassing Bd., 531 U.S. 70, 76
(2000). “[Tjhe state legislatures power to select the
‘manner for appointing electors is plenary.” Bush v.
Gore, 581 U.S. 98, 104 (2000).

FLAG210220.A00132



5

Here, as set forth in the Bill of Complaint, non-

legislative actors in each Defendant State have
purported to “alter{] an importantstatutory provision
enacted by the [State's] Legislature pursuant to its
authority under the Constitution of the United States
to make rules governing the conduct of elections for
federal office.” Republican Party of Pennsylvania v.
Boockvar, No. 20-542, 2020 WL 6304626, at *1 (USS.
Oct. 28, 2020) (Statement of Alito, J). See Bill of
Complaint, IY 41-127. In doing so, these non-

| legislative actors may have encroached upon the
“plenary” authority of those States’ respective
legislatures over the conduct of the Presidential
election in each State. Bush v. Gore, 531 U.S. at 104.
This encroachment on the authority of each State's
Legislature violated the separationofpowers set forth
in the Electors Clause. “{Jn the context of a
Presidential election, state-imposed restrictions
implicate a uniquely important national interest. For
the President and the Vice President of the United
States are the only elected officials who represent all
the voters in the Nation.” Anderson, 460 U.S. at 794-
795.

In every other context, this Court recognizes that
the Constitution's separation-of-powers provisions are
designed to preserve liberty. “It is the proud boast of
our democracy that we have ‘a government of laws,
and not of men.” Morrison v. Olson, 487 US. 654, 697
(1988) (Scalia, J., dissenting). “The Framers of the
Federal Constitution . . . viewed the principle of
separation of powers as the absolutely central
guarantee of a just Government.” Id. “Without a
secure structure of separated powers, our Bill of
Rights would be worthless, as are the bills of rights of
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many nationsof the world that have adopted, or even
improved upon, the mere wordsof ours.” Id. “The
purpose of the separation and equilibration of powers
in general. . . was not merely to assure effective
government but to preserve individual freedom.” Id.
at 727.

This principleofpreserving liberty applies both to
the horizontal separation of powers among the
branches of government, and the vertical separation
of powers between the federal government and the
States. “The federal system rests on what might at
first seem a counterintuitive insight, that ‘freedom is
enhanced by the creation of two governments, not
one.” Bond v. United States, 564 U.S. 211, 220-21
(2011) (quoting Alden v. Maine, 527 U.S. 706, 758

(1999). “[Flederalism secures to citizens the liberties
that derive from the diffusion of sovereign power.”
Bond, 564 U.S. at 221 (2011) (quoting New York v.
United States, 505 U.S. 144, 181 (1992). “Federalism
also protects the liberty of all persons within a State
by ensuring that laws enacted in excess of delegated
governmental power cannot direct or control their
actions” Id. Moreover, “federalism enhances the
opportunity of all citizens to participate in
representative government.” FERC v. Mississippi,
456 U.S. 742, 789 (1982) (O'Connor, J. concurring in
part and dissenting in part). “Just as the separation
and independence of the coordinate branches of the
Federal Government serve to prevent the
‘accumulationof excessive power in any one branch, a
healthy balanceof power between the States and the
Federal Government will reduce the risk of tyranny
and abuse from either front.” Gregory v. Asheroft, 501
U.S. 452, 458 (1991).
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The explicit grant of authority to state
Legislatures in the Electors Clause effects both a
horizontal anda vertical separation of powers. The
Clause allocates to cach State—not to federal actors—
the authority to dictate the manner of selecting
Presidential Electors. And within cach State, it
explicitly allocates that authority to a single branch of
state government: to the “Legislature thereof” U.S.
CONST. art. IT, §1, cl. 4.

It is no accident that the Constitution allocates
such authority to state Legislatures, rather than
executive officers such as Secretaries of State, or
judicial officers such as state Supreme Courts. The
Constitutional Convention's delegates frequently
recognized that the Legislature is the branch most
responsive to the People and most democratically
accountable. See, e.g, Robert G. Natelson, The
Original Scopeofthe Congressional Power to Regulate
Elections, 13 U. Pa. J. CONST. L. 1, 31 (2010) (collecting
ratification documents expressing that state
legislatures were most likely to be in sympathy with
the interestsofthe people); Federal Farmer, No. 12
(1788), reprinted in 2 THE FOUNDERS CONSTITUTION
(Philip B. Kurland & Ralph Lerner cds. 1987)
(arguing that electoral regulations “ought to be left to
the state legislatures, they coming far nearest to the
people themselves’); THE FEDERALIST No. 57, at
350 (C. Rossiter, ed. 2003) (Madison, J.) (stating that
the “House of Representatives is so constituted as to
support in its members an habitual recollection of
their dependence on the people”); id. (stating that. the
“vigilant and manly spirit that actuates the people of
America’ is greatest restraint on the House of
Representatives).
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Democratic accountability in the method of
selecting the President of the United States is a
powerful bulwark safeguarding individual liberty. By
identifying the “Legislature thereof” in each State as
the regulator of elections for federal officers, the
Electors Clause of Article II, § 1 prohibits the very
arrogation of power over Presidential elections by
non-legislative officials that the Defendant States
perpetrated in this case. By violating the
Constitution's separation of powers, these non-
legislative actors undermined the liberty of all
Americans, including the voters in amici States.

IL Stripping Away Safeguards From Voting by
Mail Exacerbates the Risks of Fraud.
By stripping away critical safeguards against

ballot fraud in voting by mail, non-legislative actors in
the Defendant States inflicted another grave injury on
the conduct of the recent election: They enhanced the
risks of fraudulent voting by mail without authority.
An impressive body of public evidence demonstrates
that voting by mail presents unique opportunities for
fraud and abuse, and that statutory safeguards are
critical to reduce such risks of fraud.

For decades prior to 2020, responsible observers
emphasized the risks of fraud in voting by mail, and
the importance of imposing safeguards on the process
of voting by mail to allay such risks. For example, in
Crawford v. Marion County Election Board, this Court
held that fraudulent voting “perpetrated using
absentee ballots” demonstrates “that not only is the
risk of voter fraud real but that it could affect the
outcome of a close election.” Crawford v. Marion
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County Election Bd., 553 U.S. 181, 195-96 (2008)

(opinion of Stevens, J.) (emphasis added).
As noted by Plaintiff, the Carter-Baker

Commission on Federal Election Reform emphasized
the same concern. The bipartisan Commission—co-

chaired by former President Jimmy Carter and former
Secretary of State James A. Baker—determined that
“falbsentee ballots remain the largest source of
potential voter fraud.” BUILDING CONFIDENCE IN U.S.
ELECTIONS: REPORT OF THE COMMISSION ON FEDERAL
ELECTION REFORM, at 46 (Sept. 2005) (“Carter-Baker
Report”). According to the Carter-Baker Commission,
“[a]bsentee balloting is vulnerable to abuse in several

ways." Id. “Blank ballots mailed to the wrong address
orto large residential buildings mightbe intercepted.”
Id. “Citizens who vote at home, atnursing homes, at
the workplace, or in church are more susceptible to
pressure, overt and subtle, or to intimidation.” Id.
“Vote buying schemes are far more difficult to detect
when citizens vote by mail.” Id.

Thus, the Commission noted that “absentee
balloting in other states has been a major source of
fraud.” Id. at 35. It emphasized that voting by mail
“increases the risk of fraud.” Id. And the Commission
recommended that “States ... need to do more to
prevent ... absentee ballot fraud.” Id. at v.

The Commission specifically recommended that
States should implement and reinforce safeguards to
prevent fraud in voting by mail. The Commission
recommended that “States should make sure that
absentee ballots received by election officials before

© oilable at hupsdiwww legislationline orgldown-
load/i/1472/6el- 3307952403 dcbef5e20766256.pf.
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Election Day are kept secure until they are opened
and counted.” Id. at 46. It also recommended that
States “prohibit[] ‘third-party’ organizations,
candidates, and political party activists from handling
absentee ballots” Id. And the Commission
highlighted that a particular state “appearfed]tohave
avoided significant fraud in its vote-by-mail elections
by introducing safeguards to protect ballot integrity,
including signature verification.” Id. at 35 (emphasis
added). The Commission concluded that “[vlote by
mail is ... likely to increase the risks of fraud and
contested elections... where the safeguards for ballot
integrity are weaker.” Id.

The most recent editionof the U.S. Department of
Justice's Manual on Federal Prosecution of Election
Offenses, published by its Public Integrity Section,
highlights the very same concerns about fraud in
voting by mail. US. Dep't of Justice, Federal
Prosecution of Election Offenses (8th od. Dec. 2017), at
28.29 (DOJ Manual)? The Manual states:
“Absentee ballots are particularly susceptible to
fraudulent abuse because, by definition, they are
marked and cast outside the presence of election
officials and the structured environment of a polling
place.” Id. The Manual reports that “the more common
ways” that cloctionfraud “crimes are committed
include ... [o]btaining and marking absentee ballots
without the active input of the voters involved.” Id. at
28. And the Manual notes that “[a]bsentee ballot
frauds” committed both with and without the voter's
participation are “common.” Id. at 29.

© mailable at hepeslwww justice govicrimi-
nal/ile/1029068download.
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Similarly, the U.S. Government Accountability
Office concluded that many crimes of election fraud
likely go undetected. In 2014, discussing election
fraud, the GAO reported that “crimes of fraud, in

particular, are difficult to detect, as those involved are
engaged in intentional deception.” GAO-14-634,
Elections: Issues Related to State Voter Identification.
Laws 62:63 (U.S. Gov't Accountability Office Sept.
2014).4

Despite the difficulties of detecting fraud
schemes, recent experience contains many well
documented examples of absentee ballot fraud. For
example, the News21 database, which was compiled
to refute arguments that voter fraud is prevalent,
identified 491 casesof absenteeballotoverthe 12-year
period from2000to 2012approximately 41 cases per
year. See News21, Election Fraud in America® This
database reports that “Absentee Ballot Fraud” was
“[t]he most prevalent fraud” in America, comprising
“24 percent (491 cases)” of all cases reported in th
public records surveyed. Id. Moreover, the database
indicates that this number undercounts the total
incidence of reported cases of absentee ballot fraud,
because it was based on public-record requests to
state and local government entitics, many of which
did not respond. Id.

Likewise, the Heritage Foundation's online
databaseof lection fraud cases—which includes only
a “sampling”ofcases that resulted in an adjudication.

“Available at https: gao.ov/asseta/GTOIGGE966 pi.
+ Available at bitpssivotingrightsnews21 cow/interactivelelc:

tion fraud.data-
base/&xid=17259,15700023,15700124,15700149,15700186,1570
0191,15700201,15700237,15700242
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of fraud, such as a criminal conviction or civil
penalty—identified 207 cases of proven “fraudulent
use of absentee ballots in the United States. The
Heritage Foundation, Election Fraud Cases Again,
this database undercounts the incidence of cases of
election fraud: “The Heritage Foundation's Election
Fraud Database presents a samplingofrecent proven
instances of election fraud from across the country.
This database is not an exhaustive or comprehensive
list.” Id.

The public record abounds with recent examples
of such fraudulent absentoe-ballot schemes. For
example, in November 2019, the mayor of Berkeley,
Missouri was indicted on five felony counts of
absentee ballot fraud for changing votes on absentee
ballots to help him and his political allies to get
elected. Brian Heffernan, Berkeley Mayor Hoskins
Charged with 5 Felony CountsofElection. Fraud, ST.
Louis PUBLIC RaIO (Nov. 21, 2019)" Mayor Hoskins’
scheme included “going to the home of elderly ..
residents” to harvest absentee ballots, “filling out
absentee ballot applications for voters and having his
campaign workers do the same” and “altering
absentee ballots” after he had procured them from
voters. Id. Again, in 2016, a state House race in
Missouri was overturned amid allegations of
widespread absentee-ballot fraud that had occurred
across multiple election cycles in the same
community. Sarah Fenske, FBI, Secretary of State

+ Available at hitpsiwww heritage org/voterfraud/scarch?com-
bine=gtate=All&year=&case_type=All&fraud.type=244898&pa
gsi.
© Available at hitpadinewsstlpublicradio org/postberkeley-
‘mayor-hoskins-charged:S-felony-counts-election-fraudfstream/0
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Asking Questions About St. Louis Statehouse Race,
RIVERFRONT TIMES (Aug. 16, 2016) One candidate
stated that it was widely known in the community
that the incumbent ran an “absentee game’ that
resulted in the absentee vote tipping the outcome in
her favor in multiple close elections. 1d.

Other States have similar experiences. In 2018, a
federal Congressional race was overturned in North
Carolina, and eight political operatives were indicted
for fraud, in an absentee-ballot scheme that sufficed
to change the outcome of the election. Richard
Gonzales, North Carolina GOP Operative Faces New
Felony Charges That Allege Ballot Fraud, NPR.ORG,
(uly 30, 2019)9 The indicted operatives “had
improperly collected and possibly tampered with
ballots,” and were charged with “improperly mailing
in absentee ballots for someone who had not mailed it
themselves.” Id.

In the North Carolina case, the lead investigator
testified thal the investigation was “a continuous
case” over two election cycles, and that the scheme
involved collecting absentee ballots from voters,
altering the absentee ballots, and forging witness
signatures on the ballots. See In re: Investigation of
Irregularities Affecting Counties Within the 9th
Congressional District, North Carolina Board of

: Available at https:/iwww.river-
fronttimes com/newsblog/2016/08/16bi-secretary.ofstateask-
ing-questions-about-st-louis-statehouserace.
> Availableat httpsiiwww.npr.ors/2019/07301746800630mort.
carolina-gop-operative-faces-now-felony-charges-that-alege-bal.
lovfraud.
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Elections, Evidentiary Hearing, at 2:3.° The
investigators described it as a “coordinated, unlawful,
and substantially resourced absentee ballots scheme.”
Id. at 2. According to the investigators’ trial
presentation, the investigation involved 142 voter
interviews, 30 subject and witness interviews, and
subpoenas of documents, financial records, and phone
records. Id. at 3. The perpetrators collected absentee
ballots and falsified ballot witness certifications
outside the presence of the voters. Id. at 10, 13. The
congressional election at issue was decided by margin
ofloss than 1,000 votes. Id. at 4. The scheme involved
the submission of well over 1,000 fraudulent absentee
ballots and request forms. Id. at 11. The perpetrators
took extensive steps to conceal the fraudulent scheme,
which lasted over multiple election cycles before it
was detected. Id. at 14.

Similarly, in 2016, a politician in the Bronx was
indicted and pled guilty to 242 countsofelection fraud
based on an absentee ballot fraud scheme. Ben
Kochman, Bronx politician pleads guilty in absentee
ballot scheme for Assembly election, NEW YORK DAILY
News (Nov. 22, 2016).1 Despitepleadingguilty to 242
felonies involving absentee ballot fraud in an election
that was decided by two votes, the defendant received
no jail time and vowed to run for office again after a
short disqualification period. Id.

The increases in mail-in voting due to the COVID-
19 pandemic likewise increased opportunities for

" Available at htpadimages.ra
diocomwbtiVoter 201D_%20Website pdf.

Available at bttpiwww.nydailynews com/new-yorkinyc-
crime/brons-pol-pleads-guilty- absentee ballot-acheme-articls-
1.288400.
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fraud. For instance, in May 2020, the leader of the
New Jersey NAACP called for anelection in Paterson,
New Jersey to be overturned due to widespread mail-
in ballot fraud. See Jonathan Dienst et al., NJ NAACP
Leader Calls for Paterson Mail-In Vote to Be Canceled.
Amid Corruption Claims, NBC New YORK (May 27,
2020.12 “Tavalidate the election. Let's do it again,
[the NAACP leader] said amid reports more that 20
percent of all ballots were disqualified, some in
connection with voter fraud allegations.” Id.

Hundreds of other reported cases highlight the
same concerns about the vulnerability of voting by
mail to fraud and abuse. Recently, a Missouri court
considered extensive expert testimony reviewing
absentee-ballot fraud cases like these. Findings of
Fact, ConclusionsofLaw, and Final Judgment in Mo.
State Conference of the NAACP v. State, No. 20AC-
CC00169-01 (Circuit Court of Cole County, Missouri
Sept. 24, 2020), aff'd, 607 S.W.3d 728 (Mo. bane Oct.
9, 2020) (‘Mo. NAACP). The court held that cases of
absentee-ballot fraud “have several common features
that persist across multiple recent cases: (1) close
elections; (2) perpetrators who are candidates,
campaign workers, or political consultants, not
ordinary voters; (3) common techniques of ballot
harvesting; (4) common techniques of signature
forging; (5) fraud that persisted across multiple
elections before it was detected; (6) massive resources
required to investigate and prosecute the fraud; and
(7) lenient criminal penalties.” Id. at 17. Thus, the

2 Available at_bitpssiwww.nbenewyork cominewslpolticanj-
naacp-leader-calla-for-paterson-mailin-vote-to-becanceled.
amid.fraud claims/2435162/.
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court concluded “that fraud in voting by mail is a
recurrent problem, that it is hard to detect and
prosecute, that there are strong incentives and weak
penalties for doing so, and that. it has the capacity to
affect the outcome of close elections.” Id. The court
held that “the threat of mail-in ballot fraud is real.”
Id. at 2.
ILThe Bill of Complaint Alleges that the

Defendant States _ Unconstitutionally
Abolished Critical Safeguards Against
Fraud in Voting by Mail.
‘The Bill of Complaint alleges thatnon legislative

actors in each Defendant State unconstitutionally
abolished or diluted statutory safeguards against
fraud enacted by their state Legislatures, in violation
of the Presidential Electors Clause. U.S. CONST. art.
I, § 1, cl 4. All the unconstitutional changes to
election procedures identified in the Bill of Complaint
have two common features: (1) They abrogated
statutory safeguards against fraud that responsible
observers have long recommended for voting by mail,
and (2) they did so in a way that predictably conferred
partisan advantage on one candidate in the
Presidential election. Such allegations are serious,
and they warrant this Court's review.

Abolishing signature verification. First, the
proposed BillofComplaint alleges that non-legislative
actors in Pennsylvania, Michigan, and Georgia
unilaterally abolished or weakened signature-
verification requirements for mailed ballots. It
alloges that Pennsylvania's Secretary of State
abrogated Pennsylvania's statutory signature-
verification requirement for mail-in’ ballots in a
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“friendly” settlementof a lawsuit brought by activists.
Bill of Complaint, 11 44-46. It alleges that Michigan's
Secretary of State permitted absentee ballot
applications online, with no signature at all, in
violation of Michigan statutes, id. 9 85-89; and that
election officials in Wayne County, Michigan simply
disregarded statutory signature verification
requirements, id. 11 92.95. And it alleges that
Georgia's Secretary of State unilaterally abrogated
Georgia's statute authorizing county registrars to
engage in signature verification for absentee ballots
in another lawsuit settlement. Id. 19 66-72.

In addition to violating the Electors Clause, these
| actions, _as alleged, contradicted fundamental

principles of ballot security. As noted above, the
Carter-Baker Report highlighted the importance of
“signature verification” as a critical “safeguard[] to
protect ballot integrity” for ballots cast by mail.
Carter-Baker Report, supra, at 35 (emphasis added).
Without safeguards such as signature verification, the
Report stated that “[vlote by mail is ... likely to
increase the risks of fraud and contested elections ...
where the safeguards for ballot integrity are weaker.”
Id. The importance of signature verification is hard
10 overstate, because absentee-ballot fraud schemes
commonly involve “common techniques of signature
forging” typically by nefarious actors who are
unfamiliar with the voter's signature. Mo. NAACP,
supra, at 17. Verifying the voter's signature thus
provides a fundamental safeguard against fraud.

Insecure ballot handling. The Bill of
Complaint alleges that non-legislative actors changed
or abolished statutory rules for the secure handling of
absentee and mailin ballots in Pennsylvania,
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Michigan, and Wisconsin. It alleges that election
officials in Democratic areas of Pennsylvania violated
state statutes by opening and reviewing mail-in
ballots that were requiredto be kept locked and secure
until Election Day. Bill of Complaint, 11 50-51. It
alleges that Michigan's Secretary of State, acting in
violation of state law, sent 7.7 million unsolicited
absentee-ballot applications to Michigan voters, thus
“flooding Michigan with millions of absentee ballot
applications prior to the 2020 general election.” Id.
99 80-84. And it alleges that the Wisconsin Election
Commission violated state law by placing hundreds of
unmonitored boxes for the submissionof absentee and
mail-in ballots around the State, concentrated in
heavily Democratic areas. Id. 11 107-114.

In addition to violating the Electors Clause,
| these actions, as alleged, contradicted commonsense

ballot-security recommendations. The Department of
Justice's Manual on Federal Prosecution. of Election
Offenses notes that vulnerability to mishandling is
what makes absentee ballots “particularly susceptible
to fraudulent abuse” because “they are marked and
cast outside the presence of election officials and the
structured environment of a polling place.” DOJ
Manual, at 2829. According to the Manual,
“[obtaining and marking absentee ballots without the
active input of the voters involved” is oneof“the more
common ways’ that election fraud ‘crimes are
committed.” Id. at 28. For this reason, the Carter-
Baker Commission made recommendations infavorof
preventing such insecurity in the handling of ballots.
For example, the Commission recommended that
“States should make sure that absentee ballots
received by election officials before Election Day are
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kept secure until they are opened and counted.” Id. at
46. It also recommended that States “prohibit(] ‘third.
party’ organizations, candidates, and political party
activists from handling absentee ballots.” Id.

Inconsistent Statewide Standards. The Bill
of Complaint alleges that the Defendant States
provided different standards and treatment for mail-
in ballots submitted in different areas of each State,
and that this differential treatment uniformly
provided a partisan advantage to one side in the
Presidential election. It alleges that election officials
in Philadelphia and Allegheny County, Pennsylvania,
applied different standards to voters in those
Democratic strongholds than applied to other voters
in Pennsylvania, in violation of state law. Bill of
Complaint, §§ 52-54. Similarly, it alleges that
Milwaukee, Wisconsin violated state law by
authorizing election officials to “correct” disqualifying
omissions on ballot envelopes by entering information
that the voter should have entered with a red pen,
while no similar “correction” process was granted to
other voters in that State. Id. YY 123-127. And it
alleges that Wayne County, Michigan provided
differential treatment of its voters, in violation of
state statutes, by simply ignoring statutorily required
signature-verification requirements. Id. YY 92-95.

| Such differential treatment,asalleged under
circumstances raising concerns of partisan bias,
contradicts universal recommendations for integrity
and public confidence in elections. As this Court
stated in Bush v. Gore, “[t]he idea that one group can
be granted greater voting strength than another is
hostile to the one man, one vote basis of our
representative government.” 531 U.S. at 107 (quoting
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Moore v. Ogilvie, 394 US 814 (1969). The Carter-
Baker Report noted that “inconsistent or incorrect
applicationofelectoral procedures may have the effect
of discouraging voter participation and may, on
occasion, raise questions about bias in the way
elections are conducted.” Carter-Baker Report, at 49.
“Such problems raise public suspicions or may provide
grounds for the losing candidate to contest the result
in a close election.” Id.

Excluding Bipartisan Observers. The Bill
of Complaint alleges that certain counties in
Defendant States excluded bipartisan observers from
the ballot-opening and ballot-counting processes. For
example, it alloges that election officials in
Philadelphia and Allegheny County, Pennsylvania,
violated state law by excluding Republican observers

from the opening, counting, and recordingof absentee
ballots in those counties. Bill of Complaint, § 49. And
it alleges that election officials in Wayne County,
Michigan violated state statutes by systematically
excluding poll watchers from the counting and
recording of absentee ballots. Id. 19 90-91.

Such actions, as alleged, raise concerns about
the integrity of the vote count in those counties. As
the Carter-Baker Report emphasized, States should
“provide observers with meaningful opportunities to
monitor the conduct of the election.” Carter-Baker
Report, at 47. “To build confidence in the electoral
process, i is important that elections be administered
in a neutral and professional manner,” without the
appearance of partisan bias” Id. at 49. When

observers of one political party are illegally and
systematically excluded from observing the vote
count, “the appearanceof partisan bias” is inevitable.
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Id. For counties in Defendant States to exclude
Republican observers weakens public confidence in
the electoral process and raises grave concerns about
the integrity of ballot counting in those counties.

Extending the Deadline to Receive Ballots.
The Bill of Complaint alleges that a non-legislative
actor in Pennsylvania—its Supreme Court—extended
the statutory deadline to receive absentee and mail-in
ballots without authorization from the “Legislature
thereof,” and that it directed that ballots with illegible
postmarks or no postmarks at all would be deemed
timelyifreceived within the extended deadline. Bill
of Complaint, § 48, 55. Again, these non-legislative
changes raise concerns about election integrity in
Pennsylvania. They created apost-election window of
time during which nefarious actors could wait and see
whether the Presidential election would be close, and
whether perpetrating fraud in Pennsylvania would be
worthwhile. And they enhanced the opportunities for
fraud by mandating that late ballots must be counted
even when they are not postmarked or have no legible
postmark, and thus there is no evidence they were
‘mailed by Election Day.

These changes created needless vulnerability to
actual fraud and undermined public confidence in the
election. As the Departmentof Justice's Manual of
Federal Prosecution of Election Offenses states, “the
conditions most conducive to election fraud are close
factional competition within an electoral jurisdiction
for an elected position that matters.” DOJ Manual, at
2-3. “(Election fraud is most likely to occur in
electoral jurisdictions where there is close factional
competition for an elected position that matters.” Id.
at 27. That statement exactly describes the conditions
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in each of the Defendant States in the recent
Presidential election

CONCLUSION

The allegations in the Bill of Complaint raise
important constitutional issues under the Electors
Clause of Article II, § 1. They also raise serious
concerns relating to election integrity and public
confidence in elections. These are questions of great
‘public importance that warrant this Court's attention.
The Court should grant the Plaintiffs Motion for
Leave to File Bill of Complaint.
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Sent: Tuesday, December 8, 2020 7:10 PM
‘To: "Mithun Mansinghani’ <mithun.mansinghani@oag.ok.gov>; "Murrill, Elizabeth’ <MurrillE@ag louisianagov>; ‘Melissa
Holyoak' <melissaholyoak@agutah gov>; nicholas.bronni@arkansasa gov’ <nicholasbronni@arkanasaggov; Vincent
Wagner’ <vincentwagner@arkansasag.gov>;‘edsiffen@alaska.gov’ <ed.sniffen@alaska go>; Smith, Justin
<Justin Smith@ago.mo £ov>; Amit Agarwal <Amit Agarwal@myfioridalegal com; "Kane, Brian’
<brian.kane@ag idaho gov>; ‘tom. fisher@atg.in.gov' <tom.fisher@atg.ingov>; ‘julia.payne@atg.in.gov'
<iulia.payne@atg.in.gov>; 'toby.crouse@ag.ks.gov' <toby.crouse@ag ks.ov>; ‘Chad Meredith@ky.gov’
<ChadMeredith@ky.govs; ‘Andrew Pinson’ <APinson@LAW.GA.GOVS; jeffchanay' <ieff.chanay@agks.£0v>; St. John,
Joseph’<Stiohn)@aglouisianagov>; KristJohnson@ago.msgov’<Krist lohnson@ago.ms gov; ABUTOn@MLgov’
<ABurton@megov; ‘MSchiichting@mtgov’ <MSchiichting@mtgov»; Lindsay S. See’ Lindsay.SSee@wvagogov;
‘jonbennion@mtgov’ <jonbennion@mt go>; ‘wstenchjem@ndgov’ <wstenchiem@nd gov;

‘Benjamin.flowers@ohioattorneygeneral.gov' <Benjamin.flowers@ohioattorneygeneralgov>; 'ESmith @scag gov’
<ESmith@scag gov>; 'BCook@scag gov <BCook@scag50>; stevenblair@state sd.us'<stevenbair@states6.u5>;
"Sherri. Wald@state.sd.us' <Sherri.Wald@state.sd.us>; 'Sarah.Campbel|@ag.tn.gov' <Sarah.Campbell@ag.tn.gov>;
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‘matthew. frederick@texasattorneygeneral gov’ <matthewfredericktexasattomeygeneralLov;
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Attached please find a draft multistate amicus brief in supportofTexas's motion for leave to fle a bill of complaint in the
USS. SupremeCourt challenging the administrationof the recent Presidential election in Pennsylvania, Michigan,
Wisconsin, and Georgia. Thebriefargues that (1) the separation-of-powers provisionof the ElectorsClauseof Article Il,
Section 1is an important structural check on government that safeguards individual liberty; (2) votingby mail presents
real concerns for fraud and abuse that require statutory safeguards to protect against such fraud and abuse; and (3) the
abrogation of statutory safeguards against fraud in voting by mail by non-legislative actors violates the Electors Clause
‘and underminespublicconfidence in elections. For your reference, | have also attached Texas's Motion for Leave to File.
Bill of Complaint and related documents.

With apologies for the short deadline, given the time-sensitivity of this case, we are requesting joins by 1:00 p.m.
Central TOMORROW, 12/9. We are planning to file tomorrow afternoon.

Thanksa lot,

John Saver
This email message, including the attachments, is from the Missouri Attorney General's Office. Iti for the sole use of
the intended recipient(s) and may contain confidential and privileged information, including that coveredby § 32.057,
RSMo. Any unauthorized review, use, disclosure or distribution is prohibited. fyou are not the intended recipient,
please contact the sender by reply email and destroy all copies of the original message. Thank you.
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STATEMENT OF INTEREST OF AMICI
“In the context ofa Presidential election,” state

actions “implicate a uniquely important national
interest,” because “the impactof the votes cast in each
State is affected by the votes cast for the various
candidates in other States.” Anderson v. Celebrezze,
460 U.S. 780, 794-95 (1983). “For the President and
the Vice Presidentofthe United States are the only
elected officials who represent all the voters in the
Nation” Id. “Every voter” in a federal election “has a
right under the Constitution to have his vote fairly
counted, without its being distorted by fraudulently
cast votes.” Anderson v. United States, 417 U.S. 211,
227 (1974).

Amici curiae are the States of Missouri,
1 Amici have several important interests in

this case. First, the States have a strong interest in
safeguarding the separation of powers among state
actors in the regulationofPresidential elections. The
Electors Clause of Article II, § 1 carefully balances
power among state actors, and it assigns a specific
function to the “Legislature thereof” in cach State.
U.S. CONST. art. I1, § 1, cl. 4. Our systemoffederalism
relies on separation of powers to preserve liberty at
every level of government, and the separation of
powers in the Electors Clause is no exception. The
States have a strong interest in preserving the proper
roles of state legislatures in the administration of
federal elections, and thus safeguarding the
individual liberty of their citizens.

* Thisbriefis filed under SupremeCourt Rule 37.4, and all coun-
selofrecord received timely notice ofthe intent to fil this amicus
brief under Rule 37.2.
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Second, amici States have a strong interest in
ensuring that the votes of their own citizens are not
diluted by the unconstitutional administration of
elections in other States. When non-legislative actors
in other States encroach on the authority of the
“Legislature thereof’ in that State to administer a
Presidential election, they threaten the liberty, not
justoftheir own citizens, but of every citizen of the
United States who casts a lawful ballot in that
election—including the citizens of amici States.

Third, for similar reasons, amici States have a
strong interest in safeguarding against fraud in
voting by mail during Presidential elections. “Every
voter” ina federal election, “has a right under the
Constitution to have his vote fairly counted, without
its being distorted by fraudulently cast votes.’
Anderson, 417 US. at 227. Plaintiffs Bill of
Complaint alleges that non-legislative actors in the
Defendant States stripped away important
safeguards against fraud in voting by mail that had
been enacted by the Legislature in each State. Amici
States share a vital interest in protecting the integrity
of the truly national election for President and Vice
Presidentof the United States.

SUMMARY OF ARGUMENT

The Bill of Complaint raises constitutional
questions of great public importance that warrant this
Court's review. First, like every similar provision in
the Constitution, the separation-of-powers provision
of the Electors Clause provides an important
structural check on government designed to protect.
individual liberty. By allocating authority over
Presidential electors to the “Legislature thereof’ in
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cach State, the Clause separates powers both
vertically and horizontally, and it confers authority on
the branchofstate government most responsive to the
democratic will. Encroachments on the authority of
state Legislatures by other state actors violate the
separation of powers and threaten individual liberty.

The unconstitutional encroachments on the
authority of state Legislatures in this case raise
particularly grave concerns. For decades, responsible
observers have cautioned about the risks of fraud and
abuse in voting by mail, and they have urged the
adoption of statutory safeguards to prevent such
fraud and abuse. In the numerous cases identified in
the Bill of Complaint, non-legislative actors in each
Defendant State repeatedly stripped away statutory
safeguards that the “Legislature thereof” had enacted
to protect against fraud in voting by mail. These
changes removed protections that responsible actors
had recommended for decades to guard against fraud
and abuse in voting by mail, and they did so in a
‘manner that uniformly and predictably benefited one
candidate in the recent Presidential election. The
allegations in the Bill of Complaint raise grave
questions about election integrity and public
confidence in the administration of Presidential
elections. This Court should grant Plaintiff leave to
file the Bill of Complaint.

ARGUMENT
The Electors Clause provides that each State

“shall appoint” its Presidential electors in such
Manner as the Legislature thereof may direct.” U.S.
Const. art. II, § 1,cl. 4 (emphasis added). Moreover,
“lour constitutional system of representative
government only works when the worth of honest
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ballots is not diluted by invalid ballots procured by
corruption.” U.S. Dep'tof Justice, Federal Prosecution.
of Election Offenses, at 1 (8th ed. Dec. 2017). “When
the election process is corrupted, democracy is
jeopardized” Id. The proposed Bill of Complaint
raises serious concerns about constitutionality and
ballot securityofelection proceduresin the Defendant
States. Given the importanceofpublic confidence in
American elections, these allegations raise questions
of great public importance that warrant this Court's
expedited review.

1 The Separation-of-Powers Provision of the
Electors Clause Is a Structural Check on
Government That Safeguards Liberty.
Article II requires that each State “shall appoint”

its Presidential electors “in such Manner as the
Legislature thereof may direct.” U.S. CONST. art. II,
§1, cl. 4 (emphasis added); see also id. art. I, § 4, cl. 2
(providing that, in each State, the “Legislature
thereof shall establish “[the Times, Places and
Manner of holding Elections for Senators and
Representatives’).

Thus, “in the case of a law enacted by a state
legislature applicable not only to elections to state
offices, but also to the selection of Presidential
electors, the legislature is not acting solely under the
authority given it by the peopleofthe State, but by
virtueof a direct grantofauthority made under Art.
IL § 1, cl. 2,of the United States Constitution.” Bush.
v. Palm Beach Cty. Canvassing Bd., 531 U.S. 70, 76
(2000). “[T]he state legislature's power to select the
manner for appointing electors is plenary.” Bush v.
Gore, 531 U.S. 98, 104 (2000).
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Here, as set forth in the Bill of Complaint, non-
legislative actors in each Defendant State have
purported to “alter(] an important statutory provision
enacted by the [States] Legislature pursuant to its
authority under the Constitution of the United States
to make rules governing the conduct of elections for
federal office.” Republican Party of Pennsylvania v.
Boockvar, No. 20-542, 2020 WL 6304626, at *1 (U.S.
Oct. 28, 2020) (Statement of Alito, J). See Bill of
Complaint, 91 41-127. In doing so, these non-
legislative actors encroached upon the “plenary”
‘authority of those States’ respective legislatures over
the conductofthe Presidential election in each State.
Bush v. Gore, 531 U.S. at 104. This encroachment on
the authority of each State's Legislature violated the
separation of powers set forth in the Electors Clause.
“Jn the context of a Presidential election, state-
imposed restrictions implicate a uniquely important
national interest. For the President and the Vice
President of the United States are the only elected
officials who represent all the voters in the Nation.”
Anderson, 460 U.S. at 794-795.

In every other context, this Court recognizes that
the Constitution's separation-of-powers provisions,
which allocate authority to specific governmental
actors to the exclusion of others, are designed to
preserve liberty. “It is the proud boast of our
democracy that we have ‘a governmentoflaws, and
not of men.” Morrison v. Olson, 487 U.S. 654, 697
(1988) (Scalia, J., dissenting). “The Framers of the
Federal Constitution .. . viewed the principle of
separation of powers as tho absolutely central
guarantee of a just Government” Id. “Without a
secure structure of separated powers, our Bill of
Rights would be worthless, as are the bills of rights of
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‘many nations of the world that have adopted, or even
improved upon, the mere words of ours.” Id. “The
purpose of the separation and equilibration of powers
in general . .. was not merely to assure effective
government but to preserve individual freedom.” Id.
at 727.

This principleof preserving liberty applies both to
the horizontal separation of powers among the
branches of government, and the vertical separation
of powers between the federal government and the
States. “The federal system rests on what might at
first seem a counterintuitive insight, that ‘freedom is
enhanced by the creation of two governments, not
one.” Bond v. United States, 564 U.S. 211, 220-21
(2011) (quoting Alden v. Maine, 521 U.S. 706, 758
(1999). “[Flederalism secures to citizens the liberties
that derive from the diffusion of sovereign power.”
Bond, 564 U.S. at 221 (2011) (quoting New York v.
United States, 505 U.S. 144, 181 (1992). “Federalism
also protects the liberty of all persons within a State
by ensuring that laws enacted in excess of delegated
governmental power cannot direct or control their
actions” Id. Moreover, “federalism enhances the
opportunity of all citizens to participate in
representative government.” FERC v. Mississippi,
456 U.S. 742, 789 (1982) (O'Connor, J., concurring in

part and dissenting in part). “Just as the separation
and independence of the coordinate branches of the
Federal Government serve to prevent the
accumulation of excessive power in any one branch, a
healthy balance of power between the States and the
Federal Government will reduce the risk of tyranny
and abuse from either front.” Gregory v. Ashcroft, 501
U.S. 452, 458 (1991).
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The explicit grant of authority to state
Legislatures in the Electors Clause of Article II, §1
effects both a horizontal and a vertical separation of
powers. The Clause allocates to each State—not to
federal actors—the authority to dictate the manner of
selecting Presidential Electors. And within each
State, it explicitly allocates that authority to a single
branch of state government: to the “Legislature
thereof” U.S. CONST. art. IT, § 1, cl. 4.

It is no accident that the Constitution allocates
such authority to state Legislatures, rather than
executive officers such as Secretaries of State, or
judicial officers such as state Supreme Courts. The
Constitutional Convention's delegates frequently
recognized that the Legislature is the branch most
responsive to the People and most democratically
accountable. See, eg. Robert G. Natelson, The
Original Scopeof the Congressional Power to Regulate
Elections, 13 U. PA. J. CONST. L. 1, 31 (2010) (collecting
ratification documents expressing that state
legislatures were most likely to be in sympathy with
the interests of the people); Federal Farmer, No. 12
(1788), reprinted in 2 THE FOUNDERS’ CONSTITUTION
(Philip B. Kurland & Ralph Lerner cds. 1987)
(arguing that electoral regulations “ought to be left to
the state legislatures, they coming far nearest to the
people themselves’); THE FEDERALIST No. 57, at
350 (C. Rossiter, ed. 2008) (Madison, J.) (stating that
the “House of Representatives is so constituted as to
support in its members an habitual recollection of
their dependence on the people”); id. (stating that the
“vigilant and manly spirit that actuates the people of
America” is greatest restraint on the House of
Representatives).
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Democratic accountability in the method of
selecting the President of the United States is a
powerful bulwark safeguarding individual liberty. By
identifying the “Legislature thereof” in each State as
the regulator of elections for federal officers, the
Electors Clause of Article II, § 1 prohibits the very
arrogation of power over Presidential elections by
non-legislative officials that the Defendant States
perpetrated in this case. By violating the
Constitution's separation of powers, these non-
legislative actors undermined the liberty of all
Americans, including the voters in amici States.
IL Stripping Away Safeguards From Voting by

Mail Exacerbates the Risks of Fraud.
By stripping away critical safeguards against

ballot fraud in voting by mail, non-legislative actors in
the Defendant States inflicted another grave injury on
the conduct of the recent election: They enhanced the
risks of fraudulent voting by mail without authority.
An impressive body of public evidence demonstrates
that voting by mail presents unique opportunities for
fraud and abuse, and that statutory safeguards are
critical to reduce such risksoffraud.

For decades prior to 2020, responsible observers
emphasized the risks of fraud in voting by mail, and
the importance of imposing safeguards on the process
of voting by mail to allay such risks. For example, in
Crawfordv. Marion County Election Board, this Court
held that fraudulent voting “perpetrated using
absentee ballots” demonstrates “that not only is the
risk of voter fraud real but that it could affect the
outcome of a close election.” Crawford v. Marion
County Election Bd., 553 U.S. 181, 195.96 (2008)
(opinion of Stevens, J.) (emphasis added).
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As noted by Plaintiff, the Carter-Baker
Commission on Federal Election Reform emphasized
the same concern. The bipartisan Commission—co-
chaired by formerPresident Jimmy Carter and former
Secretary of State James A. Baker—determined that
“[aJbsentee ballots remain the largest source of
potential voter fraud.” BUILDING CONFIDENCE IN U.S.
ELECTIONS: REPORT OF THE COMMISSION ON FEDERAL
ELECTION REFORM, at 46 (Sept. 2005) (*Carter-Baker
Report’).2 According to the Carter-Baker Commission,
“falbsentee balloting is vulnerable to abuse in several
ways.” Id. “Blank ballots mailedto the wrong address
or to large residential buildings might bet
intercepted” Id. “Citizens who vote at home, at
nursing homes, at the workplace, or in church are
more susceptible to pressure, overt and subtle, or to
intimidation.” Id. “Vote buying schemes are far more
difficult to detect when citizens vote by mail.” Id.

Thus, the Commission noted that “absentee
balloting in other states has been a major source of
fraud.” Id. at 35. It emphasized that voting by mail
“increases the riskoffraud.” Id. And the Commission
recommended that “States ... need to do more to
prevent ... absentee ballot fraud.” Id. at v.

The Commission specifically recommended that
States should implement and reinforce safeguards to
prevent fraud in voting by mail. The Commission
recommended that “States should make sure that
absentee ballots received by election officials before
Election Day are kept secure until they are opened
and counted” Id. at 46. It also recommended that
States “prohibit] ‘third-party organizations,

© Available al httpaiwww legislationline orgldown-
londd/1472/Ele/-3b50795b2403TAchef5c29766256.pdl.
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candidates, and political party activists from handling
absentee ballots” Id. And the Commission
highlighted thataparticular state “appearfed] to have
avoided significant fraud in its vote-by-mail elections
by introducing safeguards to protect ballot integrity,
including signature verification.” Id. at 35 (emphasis
added). The Commission concluded that “[vlote by
mail is ... likely to increase the risks of fraud and
contested elections ... where the safeguards for ballot
integrity are weaker.” Id.

‘The most recent editionof the U.S. Department of
Justice's Manual on Federal Prosecution of Election
Offenses, published by its Public Integrity Section,
highlights the very same concerns about fraud in
voting by mail US. Dep't of Justice, Federal
ProsecutionofElection Offenses (8th ed. Dec. 2017), at
28.29 (‘DOJ Manual)? The Manual states:
“Absentee ballots are particularly susceptible to
fraudulent abuse because, by definition, they are
marked and cast outside the presence of election
officials and the structured environment of a polling
place.” Id. The Manual reports that “the more common
ways" that election fraud “crimes are committed
include ... [obtaining and marking absentee ballots
without the active input of the voters involved.” Id. at.
28. And the Manual notes that “[albsentee ballot
frauds” committed both with and without the voter's
participation are “common.” Id. at 29.

Similarly, the U.S. Government Accountability
Office concluded that many crimes of election fraud
likely go undetected. In 2014, discussing election
fraud, the GAO reported that “crimes of fraud, in

5 Awilable at hepaslwwwjustice govierimi-
nalfler1029066download.
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particular, are difficult to detect, as those involved are
engaged in intentional deception.” GAO-14-634,
Elections: Issues Related to State Voter Identification
Laws 62:63 (U.S. Gov't Accountability Office Sept.
2014).4

Despite the difficulties of detecting fraud
schemes, recent experience contains many well
documented examples of absentee ballot fraud. For
example, the News21 database, which was compiled
to refute arguments that voter fraud is prevalent,

identified 491 casesof absentee ballot over the 12-year
period from 2000 to2012approximately 41casesper
year. See News21, Election Fraud in America This
database reports that “Absentee Ballot Fraud” was
“[t]he most prevalent fraud” in America, comprising
“24 percent (491 cases)" of all cases reported in the
public records surveyed. Id. Moreover, the database
indicates that this number undercounts the total
incidence of reported cases of absentee ballot fraud,
because it was based on public-record requests to
state and local government entities, many of which
did not respond. Id.

Likewise, the Heritage Foundation’s online
database of election-fraud cases—which includes only
a “sampling”ofcases that resulted in an adjudication.
of fraud, such as a criminal conviction or civil
penalty—identified 207 cases of proven “fraudulent
use of absentee ballots” in the United States. The

« Available at hetpiwww go gov/assets/6TOIGE5966.pdf.
© Available at hitpsivotingrights.news?1 comsinteractivelelec-
tion-fraud-data-
base/&xid=17259,15700025,15700124,15700149,15700186,1570
0191,15700201,15700237,18700242
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Heritage Foundation, Election Fraud Cases. Again,
this database undercounts the incidence of cases of
election fraud: “The Heritage Foundation's Election
Fraud Database presents a sampling of recent proven
instances of election fraud from across the country.
This database is not an exhaustive or comprehensive
list.” Id.

The public record abounds with recent examples
of such fraudulent absentee-ballot schemes. For
example, in November 2019, the mayor of Berkeley,
Missouri was indicted on five felony counts of
absentee ballot fraud for changing votes on absentee
ballots to help him and his political allies to get
elected. Brian Heffernan, Berkeley Mayor Hoskins
Charged with 5 Felony Counts of Election Fraud, ST.
Louts PUBLIC RADIO (Nov. 21, 2019).7 Mayor Hosking’
scheme included “going to the home of elderly ...
residents” to harvest absentee ballots, “filling out
absentee ballot applications for voters and having his
campaign workers do the same” and “altering
absentee ballots” after he had procured them from
voters. Id. Again, in 2016, a state House race in
Missouri was overturned amid allegations of
widespread absentee-ballot fraud that had occurred
across multiple election cycles in the same
community. Sarah Fenske, FBI, Secretary of State
Asking Questions About St. Louis Statehouse Race,

© Available at bitpadiwww heritage.org/voterfraud/search?com-
bine=state-Alléycar=&ease_type=All&fraud_type=244898&pe
ge=12.
© Available at hetps:/inewsstpublicradioorglpostiberkeley-
mayor-hoskins-charged.5-felony-counta-clection-fraud#stream/0
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RIVERFRONT TIMES (Aug. 16, 2016).8 One candidate
stated that it was widely known in the community
that the incumbent ran an “absentee game’ that
resulted in the mail-in vote tipping the outcome in her
favor in multiple close elections. Id.

Other States have similar experiences. In 2018, a
federal Congressional race was overturned in North
Carolina, and eight political operatives were indicted
for fraud, in an absentee-ballot fraud scheme that
sufficed to change the outcome of the election.
Richard Gonzales, North Carolina GOP Operative
Faces New Felony Charges That Allege Ballot Fraud,
NPR.ORG, (July 30, 2019).9 The indicted operatives
“had improperly collected and possibly tampered with
ballots,” and were charged with “improperly mailing
in absentee ballots for someone who had not mailed it
themselves.” Id.

In the North Carolina case, the lead investigator
testified that the investigation was “a continuous
case” over two election cycles, and that the scheme
involved collecting absentee ballots from voters,
altering the absentee ballots, and forging witness
signatures on the ballots. See In re: Investigation of
Irregularities Affecting Counties Within the 9th
Congressional District, North Carolina Board of
Elections, Evidentiary Hearing, at 23.10 The
investigators described it as a “coordinated, unlawful,

¢ Available at Btps:liwww iver.
fronttimes.com/newsblog/2016108/16/fbi-secretary.-of state-ask-

ing-questions-about-stlouis-statehouse-race.
2 Available at httpe:/iwww.npr.org/2019/07/30/746800630/north-
carolina-gop-operative-faces-new-folony.-charges-that-allege-bal:
lotfraud.
» Auailable at https/images.ra-
dio.com/wbuVoter%201D_%20Websitepdf.
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‘and substantially resourced absentee ballots scheme.”
Id. at 2. According to the investigators’ trial
presentation, the investigation involved 142 voter
interviews, 30 subject and witness interviews, and
subpoenasofdocuments, financial records, and phone
records. Id. at 3. The perpetrators collected absentee
ballots and falsified ballot witness certifications
outside the presence of the voters. Id. at 10, 13. The
congressional election at issue was decided by margin
of less than 1,000 votes. Id. at 4. The scheme involved
the submissionofwell over 1,000 fraudulent absentee
ballots and request forms. Id. at 11. The perpetrators
took extensive steps to conceal the fraudulent scheme,
which lasted over multiple election cycles before it
was detected. Id. at 14.

Similarly, in 2016, a politician in the Bronx was
indicted and pled guilty to 242 countsofelection fraud.
based on an absentee ballot fraud scheme. Ben
Kochman, Bronx politician pleads guilty in absentee
ballot scheme for Assembly election, NEW YORK DAILY
NEWS (Nov. 22, 2016).11 Despite pleading guilty to 242
felonies involving absentee ballot fraud in an election
that was decided by two votes, the defendant received
no jail time and vowed to run for office again after a
short disqualification period. Id.

‘The increases in mail-in voting dueto the COVID-
19 pandemic likewise increased opportunities for
fraud. For instance, in May 2020, the leader of the
New Jersey NAACP called for an election in Paterson,
New Jersey to be overturned due to widespread mail-
in ballot fraud. See Jonathan Dienst ct al., NJNAACP

4 Available at _httpiwww.nydailynews com/new.-yorkiaye-
crimefbrons.pol pleads-guilty-absentee.ballot scheme article
1.288009.
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Leader Calls for Paterson Mail-In Vote to Be Canceled
Amid Corruption Claims, NBC NEW YORK (May 21,
2020).12 “Invalidate the election. Let's do it again,
[the NAACP leader] said amid reports more that 20
percent of all ballots were disqualified, some in
connection with voter fraud allegations.” Id.

Hundreds of other reported cases highlight the
same concerns about the vulnerability of voting by
mail to fraud and abuse. Recently, a Missouri court
considered extensive expert testimony reviewing
absentee-ballot fraud cases like these. Findings of
Fact, Conclusions of Law, and Final Judgment in Mo.
State Conference of the NAACP v. State, No. 20AC-
€C00169-01 (Circuit Court of Cole County, Missouri
Sept. 24, 2020), aff'd, 607 S.W.3d 728 (Mo. bane Oct.
9, 2020) ("Mo. NAACP). The court held that cases of
absentee-ballot fraud “have several common features
that persist across multiple recent cases: (1) close
elections; (2) perpetrators who are candidates,
campaign workers, or political consultants, not
ordinary voters; (3) common techniques of ballot
harvesting, (4) common techniques of signature
forging, (5) fraud that persisted across multiple
elections before it was detected, (6) massive resources.
required to investigate and prosecute the fraud, and
(7) lenient criminal penalties.” Id. at 17. Thus, “fraud
invoting by mailis a recurrent problem, that itis hard
to detect and prosecute, that there are strong
incentives and weak penaltiesfor doing so, and that it
has the capacity to affect the outcome of close

1 Available at bispsiwew.obenewyork com/ewslpoliticsa-
naacp-leader-calls-or-paterson-mail-in-vote-to-be-canceled
amid fraud.claims/2435162.
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elections.” Id. The court concluded that “the threat of
mail-in ballot fraud is real” Id. at 2.
IIL The Bill of Complaint Alleges that the

Defendant States Abolished Critical
Safeguards Against Fraud in Voting by Mail.
The Bill of Complaint alleges that non-legislative

actors in each Defendant State unconstitutionally
abolished or diluted statutory safeguards against
fraud enacted by the state legislature, in violation of
the Presidential Electors Clause. U.S. CONST. art. II,
§ 1, cl. 4. All the unconstitutional changes to election
procedures identified in the Bill of Complaint have
two common features: (1) They abrogated statutory
safoguards against fraud that responsible observers
have long recommended for voting by mail, and (2)
they did so in a way that predictably conferred
partisan advantage on one candidate in the
Presidential election. Such allegations are serious,
and they warrant this Court's review.

Abolishing signature verification. First, the
proposed Bill ofComplaint alleges that non-legislative
actors in Pennsylvania, Georgia, and Michigan
unilaterally abolished or undermined signature-
verification requirements for mailed ballots. It
alleges that Pennsylvanin’s Secretary of State
abrogated Pennsylvania's statutory signature.
verification requirement for mail-in ballots in a
“friendly” settlement ofa lawsuit brought by activists.
Bill of Complaint, 4 44-46. It alleges that Georgia's
Secretary of State unilaterally abrogated Georgia's
statute authorizing county registrars to engage in
signature verification for absentee ballots in a similar
settlement. Id. 19 66-72. It alleges that Michigan's
Secretary of State permitted absentee ballot
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applications online, with no signature at all, in
violation of Michigan statutes, id. 99 85-89; and that
election officials in Wayne County, Michigan simply
disregarded statutory signature verification
requirements, id. 9 92-95.

In addition to violating the Electors Clause, these
actions contradicted fundamental principles of ballot
security. As noted above, the Cartor-Baker Report
highlighted the importance of “signature verification”
as a critical “safeguard(] to protect ballot integrity” for
ballots cast by mail. Carter-Baker Report, supra, at
35 (emphasis added). Without safeguards such as
signature verification, the Report stated that “[v]ote
by mail is ... likely to increase the risks of fraud and
contested elections ... where the safeguards for ballot
integrity are weaker” Id. The importance of
signature verification is hard to overstate, because
absentee-ballot fraud schemes commonly involve
“common techniques of signature forging,” typically
by nefarious actors who arc unfamiliar with the
voter's signature. Mo. NAACP, supra, at 17.
Verifying the voter's signature by comparison to the
signature on the voter rolls thus provides the most
critical safeguard against fraud.

Insecure ballot handling. The Bill of
Complaint alleges that non-legislative actors changed
or abolished statutory rules for the secure handling of
absentee and mail-in ballots in Pennsylvania,
Michigan, and Wisconsin. It alleges that election
officials in Democratic areas of Pennsylvania violated
state statutes by opening and reviewing mail-in
ballots that were requiredto be kept locked and secure
until Election Day. Bill of Complaint, 1{ 50-51. It
alleges that Michigan's Secretary of State, acting in
violation of state law, sent 7.7 million unsolicited
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absentee-ballot applications to Michigan voters, thus
“flooding Michigan with millions of absentee ballot
applications prior to the 2020 general election.” Id.
9180-84. And it alleges that the Wisconsin Election
Commission violated state law by placing hundreds of
unmonitored boxes for the submissionof absentee and
mail-in ballots around the State, concentrated in
heavily Democratic areas. Id. §4 107-114.

In addition to violating the Electors Clause,
these actions contradicted commonsense ballot.
security recommendations. The Department of
Justice's Manual on Federal Prosecution. of Election.
Offenses notes that vulnerability to mishandling is
what makes absentee ballots “particularly susceptible
to fraudulent abuse” because “they are marked and
cast outside the presence of election officials and the
structured environment of a polling place.” DOJ
Manual, at 28-29. According to the Manual,
“[olbtaining and marking absentee ballots without the
active input of the voters involved” is oneof“the more
common ways” that election fraud ‘crimes are
committed.” Id. at 28. For this reason, the Carter-
Baker Commission made a series of recommendations.
in favorof preventing such insecurity in the handling
of ballots. For example, the Commission
recommended that “States should make sure that
absentee ballots received by election officials before
Election Day are kept secure until they are opened
and counted” Id. at 46. It also recommended that
States  “prohibit] ‘third-party organizations,
candidates, and political party activists from handling
absentee ballots.” 1d.

Inconsistent Statewide Standards. The Bill
of Complaint alleges that the Defendant States
provided different standards and treatment for mail-
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in ballots submitted in different arcas of each State,
and that this differential treatment uniformly
provided a partisan advantage to one side in the
Presidential election. It alleges that election officials
in Philadelphia and Allegheny County, Pennsylvania,
applied different standards to voters in those
Democratic strongholds than applied to other voters
in Pennsylvania, in violation of state law. Bill of
Complaint, §§ 52-54. Similarly, it alleges that
Milwaukee, Wisconsin violated state law by
authorizing election officials to “correct” disqualifying
omissions on ballot envelopes by entering information
that the voter should have entered with a red pen,
while no similar “correction” process was granted to
other voters in that State. Id. {§ 123-127. And it
alleges that Wayne County, Michigan provided
favorable treatment to its voters, in violation of state
statutes, by simply ignoring statutorily required
signature-verification requirements. Id. 9 92.95.

Again, such differential treatment, under
circumstances raising concerns of partisan bias,
contradicts universal recommendations for integrity
and public confidence in elections. As this Court
stated in Bush v. Gore, “[t]he idea that one group can
be granted greater voting strength than another is
hostile to the one man, one vote basis of our
representative government.”531 U.S. at 107 (quoting
Moore v. Ogilvie, 394 US 814 (1969). The Carter.
Baker Report noted that “inconsistent or incorrect
applicationofelectoral procedures may have the effect
of discouraging voter participation and may, on
occasion, raise questions about bias in the way
elections are conducted.” Carter-Baker Report, at 49.
“Such problemsraise public suspicions or may provide
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grounds for the losing candidate to contest the result
in a close election.” Id.

Excluding Bipartisan Observers. The Bill
of Complaint alleges that certain counties in
Defendant States excluded bipartisan observers from
the ballot-opening and ballot-counting processes. For
example, it alleges that election officials in
Philadelphia and Allegheny County, Pennsylvania,
violated state law by excluding Republican observers
from the opening, counting, and recording of absentee
ballots in those counties. Bill of Complaint, § 49. And
it allogos that election officials in Wayne County,
Michigan violated state statutes by systematically
excluding poll watchers from the counting and
recording of absentee ballots. Id. §4 90-91.

Such actions, as alleged, raise grave concerns
about the integrityofthe vote count in those counties.
As the Carter-Baker Report emphasized, States
should “provide observers with meaningful
opportunities to monitor the conduct of the election.”
Carter-Baker Report, at 47. “To build confidence in
the electoral process, it is important that elections be
administered in a neutral and professional manner,”
without the appearance of partisan bias." Id. at 49.
When observers of one political party are illegally and
systematically excluded from observing the vote
count, “the appearance of partisan bias” is inevitable.
Id. For counties in Defendant States to exclude
Republican observers weakens public confidence in
the electoral process and raises grave concerns about.
the integrityofballot counting in those counties.

Extending the deadline to receive ballots.
‘The Bill of Complaint alleges that a non-logislative
actor in Pennsylvaniaits Supreme Court—extended
the statutory deadline to receive absentee and mail-in
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ballots without authorization of the “Legislature
thereof,” and directed that ballots with illegible
postmarks or no postmarks at all would be deemed
timely if received within the extended deadline. Bill
of Complaint, 9 48, 55. Again, these non-legislative
changes raise grave concerns about election integrity
in Pennsylvania. First, they created a post-election
window of time during which nefarious actors could
wait and see whether the Presidential election would
be close, and whether perpetrating fraud in
Pennsylvania would be worthwhile. Second, they
enhanced the opportunities for fraud by mandating
that late ballots must be counted even when they are
not postmarked or have no legible postmark, and thus
there is no evidence they were mailed by Election Day.

These changes created needless vulnerability to
actual fraud and undermined public confidence in a
Presidential election. As the Departmentof Justice's
Manual of Federal Prosecution of Election Offenses
states, “the conditions most. conducive to election
fraud are close factional competition within an
electoral jurisdiction for an elected position that
matters” DOJ Manual, at 2.3. “[Ellection fraud is
most likely to occur in electoral jurisdictions where
there is close factional competition for an elected
position that matters.” Id. at 27. That statement
exactly describes the conditions in cach of the
Defendant States in the recent Presidential election.

CONCLUSION

“Fraud in any dogree and in any circumstance
is subversive to the electoral process.” Carter-Baker
Report, at 45. The allegations in the BillofComplaint
raise serious constitutional issues under the Electors
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ClauseofArticle IL, § 1. In addition, the long series
allegations of unconstitutional actions that stripped
away safeguards against fraud in voting by mail raise
concerns about the integrityof the recent election and
the public confidence in its outcome. These are
questionsofgreat public importance that warrant this
Court's attention. The Court should grant the
Plaintiff's Motion for Leave to File Bill of Complaint.
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Davie Hilder, 241 US. 565(1916) os
McPherson's Blacker 146 US. 1 (1892) room 45
Smiley Holm, 285 US.355 (1932) commons 7
Stateof Florida x re Showin Ecion Corp, $36 724 266 (3h Cir 1
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United Sites. Saiof Forde, Civ. No, TCA 80.1055 (ND. ia). 9
Statues
Section 101.S614(6). FI. Sl n
Section 102 16670) Fla. Stat. : i
Section 102168, Fla. Sat... 4
Section 103011, Fla. Stat... 3
Section 2002013, Fa. Sa. Ts
Other Autriis
ATLL S662, Fa COME 4
i Ar 1V, sc. §() Florida Contion 1
Astice , Section 33, Floida Constitution - 3
US. Const,Ar Th,see.1.2 CITI ase

“1 INTERESTOF THE AMICUS
“The Florida Atomey General the sa’ chief egaloffer. A. 1; sc. 4, Florida Consiin. The Atomey General has

broad common law powers 0actonhesac’behalfSate of Floridaex re Shevin Exton Cor, 526 24266(51 Ci. 1976),

As the stat’ hie legal office, the Atormey General asa fundamental intrst in the consiional operation of Florida
governmentandin maintainingthe prope lation between s branches,is established nthestate constitution.This proceeding
challenges, ner lis, the authority ofthe State'shighest court esive disputes involvingthe selectionof presidential electors
Ins doin, th proceeding ase important suesof ederlism nd the authority of Florida fo resolves sate disputes in
he manne he tae deems propria. The Attomey General shouldbeheard on hes imporant sues.

SUMMARY OF THE ARGUMENT

Whenthe FloridaLegislature coateda method forselecting presidential lector by general lw applicable ollsae lection,
it understood that lations contests woul be subject 1 judicial review. Had the Legislature wished 1 exempt presidental
lesions contestsfrom judicial review t coldhvedone50. But t did no.

Floida lw provides constitutionally adequate procedures for determiningvoter nen.

“2 ARGUMENT
“The constitutions sovereigntyof th tates judge thie own avs, and th itrplayoftt sates and stat constitutions,
have ben coparized by positions asserted by the petitioners soll to gain an advantageofthe moment, But such transitory
individual imress mst ive way to fundamental constitutional principle of federalism and the rightsof tts 0 gover
themselves,

US. Const, Ar. I,ss. 1c.confersight upon each “tas 0 appointpresidental electors insuch mannera he Legislature
thereof may direct” The petitioners asserttht,becauseof U.S. Const, Ar. I,se. 1,12, the stat juiciry has nojurisdiction
10resolveconficsinsate elections wspertainingto the sppoiatmentof presidential electors. Petionrs proposedangerous
precedent which is contrary to the Founders tet, hi Cours prior holdings and the consttionally protected concept of
tte sovereign
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Bush. Gore, 2000WL.1818338 (2000)

1. THE FLORIDA LEGISLATURE INTENDED THAT THE STATE SUPREME COURT WOULD.
HAVE JURISDICTION TO REVIEW STATE STATUTES REGARDING THE MANNER OF

APPOINTMENT OF PRESIDENTIAL ELECTORS. FLORIDA STATUTES AUTHORIZE THE
FLORIDA SUPREME COURT TO INTERPRET AND APPLY FLORIDA ELECTIONS LAWS.

“The majority opinion of the Florida Supreme Court took great care to respond to this Court’ carler admonishment o reveal
the preise grounds fort holding. The challenged opinion containsadetailed analysisofthe Florida statutory and Florida case:
aw upon whic tis based -all legal precedents in existencepri 10 November7,2000. Dec. § Florida #3 Opinion, . 6. The
‘opinion demonstratesth existenceoflongstandingstatutes and cae lw establishing the Florida Supreme Court's jurisdiction
10 review the matiers aise in thi case and supporting the substanceofthat holding.

As noted by the Florida Supreme Cour, “the [Florida Legislaturehasprescribed asingle election scheme for local, state and
federal elections. The Legisltare has not, beyond granting o Florida's voters th right fo select presidential electors, indicated
im any way tha it intended tht a diffrent (snd unstated) se oflection rules should apply1 th selectionofpresidential
electors...” Dec. 8 Florida Opinion, p. 18, £0. 1. The Legislature has, this, chosen to prescribe the mannerforappointment
ofits presidential electors bygeneralstaat, authorizingapopular lection. Section 103.011, Fla. Stat.

Contrary to Petitioners assertions her, theLegislaturehas self incorporated the State Constitution nto th statutory methods
ofdispute resolution. The Legislature has declared that “{he State Constitution contemplates the separation ofpowers among
thelegislative excoutive, and judicial branchesofthe goverment” andhasdelegatehe judicial branchtheresponsivilsy for
“adjudicatinganyconflicts arising from the interpretationor pplication ofthe laws” Section 20.02(1), Fl. Sta, Thi provision
ofstatutory law thus enacts the constitutional authorityofthecourts as described in the Florida Consttation, including Arce
, Section 3(b) which establishes the jurisdictionofthe State Supreme Court

The legislature has made no exceplion or express exclusion ofthe elections laws pertaining to appointment of presidential
electors fromthat statutory grantofauthority. The laws of Florida confirm that iftheLegislature had wantedto crete such
an exception, it knew how t0 do so. Fo example, Florida +4 law imposes such a limitation on judicial review inthe context
oflegislative elections.

Floridalawdoes vestintial jurisdiction in theFloridacircuit courtsto hea lection contests pursuantto FloridaStatutes 102.168
But the legislative design is that acircuit cour decision is subject 0 review by3 higher court, and no exception is made for
presidential electors. This statutory designdoesnotviolate Ar I, se. I

AsthisCourt notedinBush x Pal Beach CountyCanvassing Board.caseno. 0-836 (December4,2000), [ae a general ule,
this Court defers 0 8 state cours interpretation of state statute” Bush, p. 4. It is particularly imperative that ths principle
be scrupulously adhered to where, as hee, th sate court decision concerns a mater entrusted 0 the states by express federal
constitutional grant. This Court should not intrude on the resolution of these state aw matters by th state's highest court
and should no disturbthe judgment ofth Florida Supreme Court regarding the adjudicationof aconflict arising from the
interpretation and applicationof Porid's cectons ws -a mate statutorily conferred 4 the Florida legislatureontheFlorida
cours,

We suggest futher tha peiionersrlisnce on McPherson » Blacker, 146 U.S. 1 (1892), and this Courts opinion in Bush
PalmBeachCounty Camvassing Bd, Petitioners Exh. D, toexcludethe judiciary fromthestate-authorized methodsofresolving
presidential election disputes is misplaced. Perhaps “5 no precedent ofthis Court mare plainly establishesth jurisdiction of
thejudiciary,bothat thestatesnd federal levels, fo interpret lawsconcerning astat legislature’ directions regardingthe manner
of appointing electors than does McPherson ». Blacker: The peiioner argues tha this Court “reemphasized” in Bush, supra,that he federal constitution “opera cs)asalimitationuponth State in respectofany attemptto circumseribe the legislative
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Bush v. Goro, 2000 WL 1818338 (2000)

power’ofthe State. Bush, Petitioners) Exh. D. a § (quoting McPherson x Blacker. 146 US. 1, 25 (1892), Petitioners Stay
Petition, p. 24. However, neither Bus or HePherson eaches such a conclusion.

As this Court noted in Bush, the question the petitioners raise here was not addressed in McPherson v Blacker supra. Slip Op.
P. 4. Indeed, in direct contravention t the pecioners premise here, the complete quotation from McPherson ». Blacker, 146
US. a125 reads as follows:
“The legislative power is the supreme authority,exceptas lined by the constitonof the state, and the soverigatyofthe
peopl is exercised through thir representatives in the legislature, unless bytheusdamental law poweri elsewhere reposed.
“The constitutionofthe United States frequently refers 0 the state a a politcal community, nd slo i tems to the people of
the several sates and the itzensofcach sate. What is forbidden or required o be done by a state is forbidden o required of
the legislative power under state consituons as they exist. The clause under consideration docs ot read thatth people or
th citizens shall appoint, but that “each state shall” andithe words, in such manner s the legislaturethereofmay direct,”
had been omited, it would seem that the legislative powerofappointment could 6 not ave been successfully questioned
inthe absenceofany provision in he state onstituion i that regard. Hence the insertion of those words, while operating
as a limitation upon the state in respect ofany attempt to circumscrib the legislative power, cannot be held to operate as a.
limitation on that power self.

(Emphasis supplied).

“The context of McPherson makesclearthat itis an appropriste and expected roleofthe state judiciary fo interpret and review
‘even those laws enacted by tae legislatures that concer themannerin which electors are appointed. The sue in McPherson
vaswhether Art. I, sc. 1, cl. 2 authorized tates choose electors in district lesions rather tha statewide. The casecame 0
the court afer reviewand determination by he Michigan Supreme Court onthe validityofthe statue. The Michigan Supreme
‘Court had detennincd it was within the power of a state legislature to diect distri elections of presidential clecors, but
invalidated several provisionsof he statute prescribing the times or doing certain things as violative of federal deadlines.
“This Courtaffirmedthe holding ofthe Michigan Supreme Court - including tht aspect ofhe hong invalidting the timing.
provisions,

Further, in McPherson, this Court looked f the constitutionof the stateofMichigan in analyzing oneofthe provisions ofthe
statue rejected by both supreme court of Michiganand this Cour. McPherson Blacker, 146 U.S. at 41. Had tis Court
belived that either the sateconstitution appliedno the statejudiciary had Jurisdiction to interpret and review the validity ofa

statute enacted in pursuitofa sat legislature's authorityunderAr I, sc. 1, l. 2, this Court would ave £0 ated in ruling on
the challengetothe Michigan Supreme +7 Court's holding. However, rather than holding that the state supreme court lacked
jurisdiction versuch matters,is now asserted by th peitoners, this Courtfirmed the sat supremecoursord including
the par invalidatingportionsofthe state elections statute. McPherson». Blacker, 146 U.S. at 41,42.See Smiley v Hol, 285
US. 355 (1932), hoking that thegratofauthority to a state legislature in U.S. Const, Art. I, sc. 4 was condioned by the
authority given to the tate legislature underts state constitution. See alsa, 8 Davis Hildebrant, 241 US. 565, 3673.
CL708, 709 (1916) ("twas because of th authority ofthe tate to determine what should constitute fs legislative proces that
the validity ofthe requirement ofth tate Constitution ofOhio, in ts application to congressional elections, wassustained.”

Unquestionably, state legislatures have grea latitude under AR. TL, sec. 1, cl. 2, in directing the mannerofappointment of
electors in the tate. Article 1 shouldno be interpreteda precludinga State romresolvingdisputes concerning the selection
ofelectors pusuant othe State's constitutionally authorized structure, I thecae tba, thereis no conflict between the election
Tavs and the Constitution. The clear designofthe Legislature i tha the lection laws and Constitution would work in tandem
and provide meaning0 cach other

WESTLAW ©2020 Thomson Ravers. No clam to original U.S. Government Wor2020 Thomson Rautrs. No claim toorigina U5. Government Works,yoo ot



Bush v. Gors, 2000 WL 1818338 (2000)

49 Therefore, the Supreme Court ofFlorida had jurisdiction to enter it orderand this Court should not distur that courts
mterpretationofFlorida aw. This Cours should affirm the jurisdiction of the Florida satecourts and reject he petitioners’
assault on the vitality of Florida's laws and constitutions under the guise ofAr. I, se. 1.5

We further note tha the weaknessof Peditioner' argument regarding the meaning of Article 11 i revealed by applying thir
‘analysis to overseas ballots which the State receives up ten +10 days folowing an election so longa he vote is cast before
the clos ofthe polls on eiction dy. Ths extended ime fo receiptofballot hs not been enacted by the Legislators. Florida
aw requires that absentee ballots be received by th coseofthe poll on lection day.Theextended period results from orders
entered inUnitedStates x SiteofFlorida, Ci. No. TCA 80-1055 (ND. Fla). The litigation was brought pursuant 0 the
Overseas Citizens Voting Rights Act of 1975, 42 U.S.C. 19734d e seq, and the Federal Voting Assistance Act of 1955, 42
U.S.C. 197cc(b). Those lawsprovided that tatsmustalowmiliary personnel andciviliansoverseas to vot bysheenteeballot
in federal elections pursuant 1 regular state absence provisions. The federal statutes did not provideforthe extended period
10 eto ballots. Bu like th ssucs presented totheFloridacours resulting in the controversy today, the inter-workingsof the
Florida lection code did no allow sufficient ime 0 ge the ballots bck by election day. Thus, to resolve the conflict among
the lows, was agreed by the executive branchof urgovernment thatth deadline fo retum ofballots would be extended.

“There is no question that milary and overseas batts should be granted this extension even though th Legislature has notenacted a law so providing —but Petitioners analysis leads 10 a contrary conclusion. Petitioners have contended hat the
extensionisauthorized by federal aw notwithstanding Article 1. But the federal law does not provide th extension, and it
is questionable whether Congress would have authority1 grant such sn extension inthe face ofthe Article I delegation to
the states

11. FLORIDA LAW PROVIDES ADEQUATE PROCEDURES FOR DETERMINING VOTER INTENT.
#11 Thepetioners attackth standards used duringthreviewofballots in thepost.clction contest, contendingthatthy lack.suidelines. Th Florida Supreme Courtfollowedstate aw governing election contest provisions by remanding th case back
1 th Circuit Judge tose guidelines during the ongoing “investigation and examination” phase ofth election contest In act,circuit judge Lewis requested each county canvassing bos fo submit thei standardsfor counting the ballots and determining
“voter nent”a provided by Florida statues. Unfortunately this process was inermuped by this Cours siy of he lection
contest.

Finally the pecioners' argument raises the issueofwhat is legal ballot, whichis matteofsat and not federal law. The“legality” of vote is not judged by whether it can be read by a machine o not, but by whether the intent of the voter canbe ascertained by an examination ofthe ballot. The Florida Supreme Cou properly hld tat, under Florida law in existence
‘on November 7, 2000, “a legal vote is one in which thee isa clea indication ofthe intentof the voter” * Dec. §Opinion,
P. 25. See Section 101.5614(5), Fla. Stat. (2000) ("No vote shall be declared invalid or voidifthere s clear indication ofthe inent ofthe votera determined by the canvassing board”) Section 101.5614(6). Fla. Stat. (any vote in which th bordcannot discem th intent ofthe voc mst be discarded); Section 102.166(7Xb), Fl. Stat.(“If acountingtea is unable todetemine a voter intent in casting a ballot, th ballot shal be presented to the county canvassing board for it to determinethe voters intent”). This Cour should if the stay and permit the lawful votes containedi the45,000 “no registered vote”ballot, statewide, to be courted.

concLusioy
#12 Forthese reasons, theCourtmustafinthe decision below, andallow themanualcoun ofpresidential ballotsfocontinue,

Footnotes

WESTLAW 2020 Thomson Reutars. No claimto original US. Gavermant Works 5w» 2020 Thomson Reutsr. Mo claim 0 0ignal US.Govamment Works. yooor 2ona



Bush v. Gore, 2000 WL. 1818338 (2000)

1 Seeei. Art le. 2, Fia Const, which provides i relevantparsthar
‘Section 2. Members; offers Ech house skall be th ol dg of the qaifatios, lection, andretus fis bers2 “Wecniiely agreewiththesupremecout of Michigan...andae of he api ts the doe aybeected,and heacthed 0remain ohervis complete ard valid”

3 The Coun speifaly held a
Whether the Govermor ofthe ste, rough he vet power, shall ve par i the makingofsae laws i marofste oli.Arle 15.4, of he Federal Constinion, nie requiresror exudes sch panicipaion. And provision orfa check in theJegsaiveprocess, cuano be eganded as sepugnant begrantofgsi utr... Thatth sie Legislanse mightbe bjtuch lian,ihe ther thercaficr imposeas theseveral atesmight ok ise, was no morincorgonswihbegrantof egstive authority 0 regu congresionleletions thr the fet ht the Congres in makin Hs regulations sade he sanefroviionwouldbesubee1theveto power ofthe Pest,as provided nace 1.7. TheLateconsequencewasotcxpesse,ut here noquestiontht was necessarilyimple, athe Congreswast3c by av.Sey Holm, 285 US. a 368.36.

4 “Tis provision, on othefew ntheconsiuontht granssn expres plenary ows 0 he Stats, conveys the rondest power ofdetermination’ ad)recogizes tha [in the electionof Presiden] he pope at through thei represcnttves in thegn08lees i dhe legate exclusivelyto dine he methodofeffecting theobjec.” McPherson » Blacker M6 US. 1,21, 13SICL3, 7. 36 LE. 869 (1892) (emphasis added (in orginal)’ Anderson Celebre, 460 US. at 806-807, 103 S.Cu xt 1579Wisning opinion).
5 Underedralaw. sti’ power stash the acerfect elector ootabsolute. For example once se confers aright10 vol orpresidial ector, tht ightcan be abridged in maser st violteseenconstuonsl or staan provisions.Willanv. Rhodes 393US.23 1968;Rises PopularDemocraticPar,457 US. 1, 11 (1952).Two United Sates SupremeCourtcases, Willams . Rhodes, 393 US. 23 (1969), Anerson Celebre 4601S. 780 (1983),speak tothe Limits imposed by Federal consiutonal provisions othe excess ofsae legislatures utr todireth mannerofChoosing escors. Dot case make cle thatthe power of aes 0 selectclectors 0 choos he President 1d Vie President camo.beexcised in sch way 2 10 volte expressfederal consttonl commands, Both cases hold hat, while Ar. 1, we | antsGRREOWES 0ste 0 ass as lating theselection flctors, theprovisiondocsoo ieses power pose burdenson th ht 0vor, where such brdensar xpeesly pohiied in he consitutonl provisions Willams Rodos, 399 U.S. 1282% Anderson Cleves, 460 U.S. 794795, 806,
6 TheAtomeyGeneraladress the impact of 3USC. Si bisbrie in Bush Pl BeachCounty CanvassingBoard, Case No,0-836(Dc. 4,2000 Wesand with thatanalysis ndcontendthtSection hsFite meaning ere, aber hanto provide alehaborfor electorsicra circumstances sie.
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“i QUESTIONS PRESENTED

1. Whether the Florida Supreme Court cred in establishing new standards for resolving presidential election contests that
conflict with legislativeenactments and thereby violate Acile I, Section 1,Clause2ofthe United Sates Constitution, which
provides tha clectosshallbe appoined by cach Sate “in such Manner as the Legislature hereofmay direc”

2. Whether the Florida Supreme Court eredi establishing post-election judicially crated standards thal threaten to avetur
thecertifiedresults of the electionfoPresident nthe StateofFloridaan that filto comply with therequirementsof3 U S.C. §
5, which givesconclusive effect ostatecourt deteaminationsoly hose determinations are made “pursuant to” “laws enacted
prior ta” lection day.

3. Whether the useofabiray,standaedess and selective manual recounts (0 determine the resultsof a presidental election,
including post-election judiciallycreatedselective and capricious recount procedures,that vary both acrosscountiesand within
counties in th StateofFlorida violates the Equal Protection or DueProcess Clausesofth Fourteenth Amendment.

“ii TABLE OF CONTENTS

WESTLAW. ©2020 Thomson Reuters.Noclaimtoorginal U.S. Governmon!Works 7%2020 Thomson Reuters. Noclaim to original US. Gt WOKS, 5210220.4001377



Bush.Gore,2000WL 1818366 (2000)

Question Presened..... sm— snssmm—— i
Tableof Contents " — mm—— a.
Table of Authorities —rr —-— IIIT ow
J —— A — !
Summary of Argument... s——rr mt——— 3

1. Material Post-Flecton Changes In Site Canvassing Procedures Violate Due Process. en 3
A.Roc 1 Abana ne i rr 5
1B.TheCosts andConsequencesofRoe1Alabama ..... I 0

Other Cases InvalidatingPostHoc ChangesinElecion PIOGedures ovr coceece 11
1. The Judgment oftheSupreme CourtofFlorida Vilates Article I oftheConstitution,USC.§ 5,and 14
J— i -
A. The Judgment ofthe Supreme Court ofFlorida Retroactive Changed Florida Election Procedures— 14

B: Counting Partially Punched Ballots Without Clear, Uniform Standards Attributes Polial Speech to 18
Voters Without TheirConsentand Dilaes ProperVotesby“Stuffing the Ballot BOX” cece
“ii C. By Changing the Definitionof a “ValidVote” nd th Statutory Protestand Contest Periods, 2
theFlorida Supreme Court Gave an Unfaic Advantage toa Campaign That Chose to “Front-Load is
(Challengesintothe PIOIESEPEO cove —
01 TheFlorida Supreme Court Unleashed Arbitrary Recounts That Violate Due Process ind Equal 2

I. ThisCaselusratesth impersiveofLegisaive, Not Judicial, Supremacy in Establishing Elecion 28
Rules 10Ensure FundamentalFOSS .............cooe. s——
Conclusion m———— s—— 3

“iv TABLEOF AUTHORITIES
Cases:
AndersonvCelebreeze, 460USS. 780 (1983) sts
Bakerv Carr, 369 US.186 (1962) ccc ge 12
Boardman Esteva, 323 50.24 259 (Fla. 1975),cert.denied,425 16
US. 967 (1976) sr—
Briscoe»Kuper, 435 F-24 1046 (7h Cie. 1970)... 2
Brown, O'Brien, 469 USS. $63 (D.C.Ci),staygranted,409US. 1 12,25

(percuriam), vacatedas moot, 409 USS. $16 (1972).
Tush: PalmBeach County CanvassingBoardS31 US. (3000) (2000) passim
Cary Baker $02 F24 1302, 1315 (11th Cc),cers.dered,479.5
US. 1023 (1986) tr

Davis Alabama.$16U.S.908 (1995)... 9
Duncan  Poythress, 657 F.2d 691 (5th Ci. UnitB. Sept. 1981),cert. 5,13
dismissed,459US. 1012 (1982) .. a—
ExParte Sebold,100 US. 371 (1879) 18,22
“x Gorev Harris, No. SCO0-2431 (Fla.Dec. 5,200) cove. passim
Gray. Sanders, 372 U.S.368 (1963) sn" IIRL
Grin’ Burns, $70241065 (1stCir 1998) LL 12,13
HellumsxAlabama, $16US. 938 (1999) curr 1,10
KrivanckTake Back Tampa Polical Committee, 25 S0.24840 16
(FI0 1993) J
McPherson Blacker, 146 US. 1 (1892) 18
Minnesota's. NationalTeaCo, 309 US. S51 (1940) Ll. 14
Moorev gibi, 394USS. $14 (1969) 28
O'frien's Skinner, 413USS. $23 (1974) HE
Pacific Gas & Electric Co. Public Ushy Commission, 475 US.1 19

Palm Beach CountyCanvassing Board. Harris Nos. SC00-2346, (2000) passim
SC00-2348, nd SC00-2349 (Fl. Nov. 21, 2000),vacatedsubrom.
Bushy. Palm Beach CountyCanvassing Board, 531 U.S. __ (2000)
“vi Partido Nuevo Progresistax Barreto Perez G39 F245 (Ist 7

Cit, 1980),cert.denied, 451 U.S. 985 (1981) oo

WESTLAW, ©2020 T ters im to orginal U. ment Wor2020 Thomson Reuters. No lamto original U.S. Govemment Works 1oor oo 2



+ Bush. Gore,2000WL. 1818366 (2000)

Reynoldss Sims, 377US. 533 (1964)... - on 4
Roe. labama,43 £34 578 (11th Cie. 1999) (“Roe 1)... passim
Roe» Alabama, 52 7:34 300 (11thCi. 1995)(“Roe IF), crt. dried, passim
S16 USS. 908 (1995)... ———————
Roe Alabama. 68 F-34404 (11th Ci) (Roe IT"), say denied, S16 passin
Us. 938 (1995) en i.
Roe MobileCounty AppointmentBd.676 0.331206 (Als 1995) 8
Roe . Mobile County AppointingBd,901 FSupp. 1315 (SD. Ala), 1:2
afdsub nom, Roe. Alabama. 6 F.3d 404 (11hCi), laydenied,
S16.U.S. 038 (1998) coo coon
Siegelv LePore, No. 00-1 5981 (11th Cir. Dec. 6, 2000) 2
Touchstonv McDermott, No.0015985 (11th Cir.Dec.6,3000)... 21,25,28
UnitedStates» Saylor 322 U.S. 385 (1984) vv 18.21,22,23
Welch MeKesie,765 F.2d 1311 (5th Cir 198%) "Ls
“vii West VirginiavBarnete, 319US. 624 (1949) ccc. 2.2
Williams» Rhodes, 393 US. 23(1968) e419
Wooley v Maynard, 430 US.705 (1977) 19,22
Vick Wo's Hopkins, 118USS.356 (1886) te 4
‘Consitutons) Provisions and Sates:
US. Const. an. I, § 1,2. sms POSSI
US. Const, amend. |... eteren— passim
US. Const amend, XIV,§1 -cceorner passim
3USC. $2 (1994) ee———— 30
SUS 1994) LL passim
$205C51983(1994) 6
Als. Code § 17-10-10 (Supp. 2000)... Lz
Als Code § 17-156 (1995) or. i 8.9.29
Ala Code §§ 17-15-50fo 17:15:63 (1995) no»
Als Code § 17-15-52 (1995) oc. ls
Fla Const.ar. , § OHS) cr sweemern 38
Fla Stat. § 101.46 (2000)... LIL
Fla, Stat. § 102112 2000)... erm 24
vii Fla. Sta, § 102.166 (2000) en 12,27
Flu Stat. § 102.168 (2000)... mm ABH
Court Rules:

Sup. CLR. 37.4. swnsnsssmmsmmmmmmmnnin,
OtherAuthorities

18 Cong.Rec. 47 (Dec. 8, 1856) vv 2
Ala RIE, 656-659 50. 2 io
“TheFederalistNo. 45 ames Madison)(ClimonRossitered. 1961). 30
‘Opinion0theHon. Leland Avery, Hale County Probate Judge, Ala. 2
'A.G. Op. No. 2000-130 (June 26 2000) <htpvwwago.state.al us’
Pfopions 3000-18098... i
‘Opinionto th Hon. Jim Benne, SecretaryofState, Als A.G. 2
Op.No. 99-0227 (May 31, 1996) <hipwwagosatelus
PHOPINONS/99-00227 PA oc

“1 INTERESTOF AMICUSCURIAE

“TheState of Alabama, by and through tsAttorneyGenera,Bil Pryor,andSecretary ofState, JimBenet, respectfullysubmits
{his Briefus amicus curiae pursuantto Sup. C1. R. 37.4. Amicus submits thisBrief becauseofthe striking similares between.
this case and an Alabama case decided by the United States Courtof Appealsforthe Eleventh Circuit five year ago, Roe
Alabama, involving the countingofunwitnessed absentee ballot in the 1994 lection forChiefJustice ofthe Supreme Court
‘ofAlabama. That case resulted in a seris of decisions from the Eleventh Circuit holding thata post-election change in the
proceduresfor countingabsenteeballotsviolate the First and Fourienth Amendments, which quire sae lection procedures
to be fundamentally fair. See Roe v Alabama. 43 F.3d S74 (11th Cir) (“Roe I) (certifying question to Supreme Court of
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Alabama), remandedto district cour for evidentiary hearing afer certified question answered, 52 F34 300 (11th Cie) ("Roe
IF), cert. denied, S16 U.S. 908,appealaie remand0disrict court, 68 F.34.404 (11h ir) “Roe 11)staydeniedsub nom
Hellums v. Alabama. $16 U.S. 938 (1995). The Petiionei this case expressly relied upon these decisionsofthe Eleventh
Circuit in requesting review by this Court in both this cas and the carlie decisionof this Court. See Emergency App. for Stay
a0 38; Pet. Br at 28, Pet. Reply Br at 19, Bush v. Palm Beach County Camsassig Bd. $31 US. __ (2000) (No. 00-836).
“The StateofAlabama, by and through ts AteGenera,andtheSecretary of StsofAlabama were defendants in Roc
Alabama See Roe 1,43 F-3dat S74; Roe 11, 52 F3d at 300; Roe 11, 68 F.3d at 404. The current Atomey Generalof Alabama.
then a deputy atomey general, personally represented the Stateandthe current Secretaryof Sat i tha gation. Se Roe 1,
52 F.3d 1300;Roe 1,68 E34 0405;see also +2 Roc Mobile CountyAppointing BL 904F.Supp 1316, 1317 (SD. Ala),
affdsub nom. Roe Alabama. 68 F34 404 (11th Cc),saydenied, 516 U.S. 938 1995).

Relyingonthe constitutionalprinciples applied in Roe» Alabama. the State ofAlabama reformed is lection laws 10 ensure that
Alabama courts cannot change the rues for counting absence ballotsaftran election. See Ala. Code§ 17-10-10 (Supp. 2000)
(No cout or other lection tribunal shall allow the countingofan absence ballot with respect 0 which the voters afidavi
signature (or mask) is not withesed by the signatures of two witnesses 15 years ofage or older or a notary public (or other
officer authorized 0 acknowledge oaths) ...). The Atomey General and Secretary of Sate hav relied on Roe Alabama
in enforsin the lection laws of Alabama, advising election officials, and ensuring that election procedures in Alabama are
and remain fundamentally far. See, .., Opiniontothe Hon. Leland Avery, Hale County Probate Judge, Ala. A.G. Op. No.
2000-180, st (une 26, 2000) tp!wiv: ago.state.alupdopinions 2000-180 p> [The United States CourtofApes
Torthe Eleventh Circuit hs hel that a systematic counting ofunwitnessed and unnotaizedabsenteeballots violtsthe ving
rights ofthose ters wh complied with the statutory mandates”); Opinion to the Hon. Jim Bennet, Secretary of Stat, Als.
ALG. Op. No. 99:00227, at 3 (May 31, 1996) <hitp:/wwov.agostate als/pdlopinions99-00227.pdP> (In this circumstance,
underthe Roedecision, thestateelection officals cannot count unwimessed absence ballots without violating the (Flourteenth
[Almendment).

Having nowreliedon the principlesof due process and equal protection applied in Ro v Alabama or several years, amicus
has profound interest in sceing hose principles upheld and consistently enforced. This i especially te inthe uniquecontext
of the election ofthe +3. President and Vice Presidentofthe United States, in which all Sates haveaprofound interest. As
this Court has acknowledged,
in the contextof presidential lection,sateimposed restrictions implicate uniquely important national interes. Fo the
President and Vice Presidentofthe United Stats are the only elected officials who represent al th voters in the Nation.
‘Moreover, the impactof the oes cast in each State s affected by the vote cast for the various candidates in other States.

[The State has a ess important interest in regulating Presidential elections than satewide or local elections, because the
outcomeoftheformerwill be largely determined by votes beyond the State's boundaries

Anderson's Celebreese, 460 U.S. 780, 794-95 (1983) (citations omitied).

“Thejudgment ofthe Supreme CourtofFloridamustbereversed because that courtchangedthe rulesgoverningelection protests
and comets Florida, in violationfArle 1 § 1,cl. 20fth U.S. Constitution, the DeProcess and Equal Protection Clauses
ofthe Fourteenth Amendment,and3 U.S.C. § 5 (1994). micus uges this Coutoupholdthe First and Fourteenth Amendment
uaraniees of fundamentally fir lection procedures so tha States may not, after a presidential election, employ abitrary
Standards and retroscively chngethercanvassing, certification, and contest procedures to ae the outcomeofan election.

SUMMARY OF ARGUMENT

Because the right0vote i afundamental ight, the constitutionalty ofstate election procedures restson *4 whether those
procedures ar fundamentally fir. Fundamental famess requires lection offical 10 refiain from changing the rues for
counting ballots afte an election toale theoutcome. Fundamental fairness also requires each State 0 establish — before an
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lection— objective andmeaningfl standardsforcourtingballotsand adhere those standardsaferth election oprotectthe
First and Fourtenth Amendment rights ofboth votes and candidates. Adherence to these guarantees offundamental faimess
requires special deference o the authority of legislatures fo establish rules fo counting votes before an lection rather than
allowingcours retroactivelyto create rus for resolving postclction disputes. Because the decision ofthe Supreme Court of
Florida voles dueproces,equal protection andtheFirst Amendment intheelection ofthe President and Vice residentofthe.
United States, this Court should reverse that decision nd enjoin the use ofthe arbitary manual recountsofballots i Florida.

ARGUMENT

1. MATERIAL POST-ELECTION CHANGES IN STATE
CANVASSING PROCEDURES VIOLATE DUE PROCESS.

This Court has long held tht voting is a fundamental poiical right, because preservative ofall rights.” Hick ov. Hopkins
1B US. 356, 370 (1386). 1s wel sablished that“the ight ofqualified voters, regardlessofthei political persuasion,tocast
their votes effectively... ranks] among our most peccious freedoms... Other rights, even the mest base, ae llsoryifthe
ight vot i undermined.” Ilias » Rhodes 393 U.S. 23, 30-31 (1968). Because the right 0 vote i so fundamental, “any
alleged infringementoftheight of citizens to vote must be carefully and meticulously scrutinized.” Reynoldsv Sms. 377 US.
533, 562.1964). Inthiscontext,“theight 45ofsuffagecan be denied by a debasementodilution of the weightof a ciize's
Vote justaseffectivelyasby wholly prohibitingthe reeexerciseof the franchise.” fd at S54.

101995, theUnitedStates Court of Appealsforthe EleventhCircuitwas called upon foapply these principlesi Roe . Alabama.
a case involving a sat circuit courts order to count absentee ballots that had not been properly witnessed of notarized in
accordance with state law. The Eleventh Circuit corel observed in Roe/ that “federal courts do nt involve themselves in
garden variety election disputs. 1, however, the election process self eaches the point offundamental unfimess,aviolation
of the dueprocess clause may be indicated andrelief under§ 1983 therefore in order” 43 F.3d at 580 (citationsandintemal
quotationmarksomited) (quoting Curry Baker 302 £24 1302, 1315 (11thCi, cert. denied, 479 U.S. 1023(1986), in ton
quoting Welch MeKensis, 165 F.2d 1311, 1317 (Sth Cr. 1985), and Duncan» Poytbress 657 £24691, 703 (5th Cir. Unit B
Sept. 1981), cert. denied, 459 USS. 1012 (1982). Like the case now before tis Cour, Roe was no“garden variety” election
dispute. As inthis cas the post-election change in election procedures by the state courts in Roe raised serious questions about
the fundamental fumesofthe lection process. Because the situation in Roe v. Alabama was so similar10the present case,
Roe provides an excelent analytical framework for examining the due process principles at take inthis case.

A. Roe. Alabama

Before the November 1994 general election, it was & uniform statewide practice in Alabamafo disregard absentes ballots that
ad not been properly notarized or witnessed. Roe 1, 43 3d at $78; Roe Il, 68 F.3d at 406.07 (stating thatthe disict cour's
findings, which were *6 “supported overwhelmingly by the evidence.” showed there hod been no prior practice, i 66 of
Alabama's 67courte, ofcounting improperly executedabsenteeballots). A state circuitcourtnonetheless orderedunwitnessed
absentee bllos 10 be counted afer the 1994 general lection. Because the candidates for Chief Justice were separated by a
mers 20010 300 votes before the court entered ts order,theorderplacedthe outcomeof he ace for Chief Justicein doubt. Roe
1,45 F:3d at $78. As the Court is no doubt aware, the 200 0 300 voe spread in Roe is similar 0 the narrow margin separating.
presidential candidates George W. Bush and Albert Gore, J, in the lection in Porida.

“The Alabamacours orderwaschallenged ina 42 U.S.C. § 1983 (1994) action brought in the United States District Court forthe
‘Southern Districtof Alabama. Th district cour promply granted a preliminary injunction alin thecountingof nwinessed
absentee ballots. In is order, he distit cour specifically found that i was an established practice in Alabama not 10 count
omwitnessed absence ballots. Moreover, te istrict court held that adhering the tate court oder and changing the practice
ofnot counting umwitnessed absence blots would violate theFirstand Fourteenth Amendments. Roe 1 43 F.3d at 79.
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On apps othe Eleventh Circuit, the Roe plaints argued thatenforcementofthe state court order
would constitute a etoactive validation ofa potentially controlling number of votes in the elections or Chief Justice and
Treasurer that would result i fundamental unfsimess and would violate plainifs ight (0 de process ofl in violation of
the Fourteenth Amendment, and that tis violation ofthe pinifl rights 10vote and . havethei votes properly and honestly
counted +7 constitutes 8 violationof the First and Fourteenth Amendments.

1d at $80 ineena quotation marks omitted). The Roe plaintiffs further argued “that th [sae] circuit cours oder requiring.
the state’ lection officials to perform the ministerial at ofcounting th contested absentee ballots, ifpermite to stand, will
constitute a retroactive change in th election laws that will effectively “stuff the Ballot box, implicating fundamental mess
sues.” Ad. at $81 (footnotes omitied). Th Eleventh Circuit agreed withthe Roe plainiffs snd determined that departing from
Alabama's longstanding policy of not counting unwitnesed absent ballots would indeed violate the First and Fourteenth
Amendments.

In deciding Roe I, the Eleventh Circuit held tha departing from Alabama's previous practiceofnot counting unwitnessed
absentee ballots “would have two efscs that implicate fundamental mess.” Jd “First, counting ballots that were not
previously counted would dil the votesofthose voters who met the [statutory] requirements... Second, the change in
the rules ater the election would have the effect ofdisenfranchising those who would have voted but for the inconvenience
imposed by the [statutory requirements.” Ld. Thecour also sated that “had the candidates nd citizen of Alabama known
hat something les than th signatureof two witnesses or notary attesting fo the signatureof absenie voters would suffice,
campaign strategies would have taken this ino account and [ose] who did nt vole would have voted absentee.” dat S82
Wistnguishing Partido Nuevo Progresisa . Barreto Peres, 639 F.24 825 (15 Cir. 1980), cert. dried, 451 U.S. 985 (1981).
On these grounds — that retroatively counting improperly executed sbsentee ballots would disenfranchise or dilute the votes
ofothers and that altering election ulesposthoc would upset th legitimate expectations ofthe voters +8 and candidates —
the Eleventh Circuit ruled that complying with the state cours past oe chang in election procedures would violate the Firt
and Fourteenth Amendments.

“The Eleventh Circuit refised t require the Roe phintifs to pursue he claims in tae cout. a 582. The court noted that,
under Als. Code§ 17-15-6 (1995), Alabamacourt ae jurisdictional bared from deciding statewide lection contests. The.
courtconcluded thatthestatelegislature, which has exclusive authorityto decidea election contest involvingtheoffice ofChief
Justice see Ala. Code§ 17-15-52 (1995), was “not an adequate or proper forumfor the resolution ofthe federal constitutional
issues presented." Roe 1,43 F:3d at $82.

“The Courtof Appealsdid, however, abstain from finally adjudicating the laintfy'claims (0certify question othe Alabama
‘Supreme Court asking whether absentee ballots that were not properly notarized or witnessed could nonetheless be counted
under Alabama aw. £4 st S83. The Supreme Court ofAlabama, in answering the certified question, afimed th order ofthe
state circuit court andhe hat unwitnessedabsenteeballots in “substantial compliance” with state aw should be counted. Roe
» Mobile CountyAppointmentBd. 676 50.24 1206, 1221-22 (Ala. 1995).

Within monthofthe Alabama Supreme Court's decision, the Eleventh Circuit remanded the case o the district court for al.
Roe 1,52 F-3d at 301. The Eleventh Circuit specifically diected the district court to address seventeen factual issues. Chie!
among these was the question of whether there was an established practiceofincluding or excluding improperly executed
absentee ballots in previous elections in Alabama. Id at 302-03. Following Roe 1, the defendant classofvoters who sought
10 have thir unwitnessed absentee ballots counted *9 petitioned this Court fora writ ofcetiorari, Tha petition was denied.
Davis. Alabama, $16 U.S. 908 (1995).

Followingathree-day tia the disrct court found that “the practice in Alsbamaprior(0the November ,1994 election had
been uniformly to exclude [improperly exccuted absentee] ballots.” Roe 1.68 F.3d at 406-07. Accordingly, the distit court
concluded the Roe plaintiffs were nied to relief and entered an order directing the Alabama Secretary of Stat fo cenify
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the results of the ChiefJustice snd State Treasurer clectons without counting umwitnessed absentee ballots. 1d.o 407. The
defendant class ofvoters hat had cast improperly executed absentee ballots then appealed 10 the Eleventh Circuit. 1d.

In Roe 1, the Eleventh Circuit concluded that the disrct cours findings of fact were “supported overwhelmingly by the
evidence.” Id. The appeals cour also reafiemed its holdings in Roe / and Roe 11. dat 408. The cour again rejected the
appellants ple to abstain and allow the tate courts todecide the contested elections forChief Justiceand State Treasurer. The
appellants argued, in sence, tht tate courts shoukd have been given the opportunity © apply the Alabama Supreme Courts
opinion in Roe v Mobile County Appointment Boardand grant themrelief by ordering thei improperly executed absentee
Votes tobe counted. The Eleventh Circuit ejected his argament, agin noting tha t was “highlydoubiul® thatthe taecours
had jorisdictonfo grant such elef given the jurisdictional ba in Ala. Code§ 17-15-6. Ad The court determined tht the Roe
plainiff hadnoadequate sate foruenfo the vindication ofthie federal constitutional claimsandpomply ffirmed thdistrict
Soutonder. Because fmewasofthe essence, the CourtofAppeals directed tsclerk to ssue the cours mandte instanter

“10 The defendant classof voters wh wanted thir improperly executed absentee ballots counted immediatly applied for a
Stay from this Court. Justice Kennedy granted a temporary say on October 14, 1995, while tis Court considered the mater.
“The Court then denied the say application on October 19, 1995.Hellums v Alabama, S16 U.S. 938(1995).ChiefJustice Perry
0. Hooper, St, was certified a the winner ofthe 1994 lecton and sworn ito office the next dy.

B. The Costs and ConsequencesofRoe. Alabama

Roev Alabama ended with reaffirmation of the guarantees of the First and Fourteenth Amendment, as interpreted by this
Coun, thatstat election procedures mis be fundamentally far. Complete justice was nit done, however,becausethe harm
caused by th state circuit court order could not be undone. Becauseof thesae circuit court's onde, ChieJustice Hooperwas
ot cenifiedss the winner of the November 1994election nil October 20, 1995. See Ala. Rpt, 656-659 So. 2d,at IX 2. He
was som in late the same day, more than ine monthsafte he shouldhave taken oie on January 16, 1995. id. at IX n.1
As a resultofth circu court's attempt to change the rules for countingballots after th election, the people ofAlabama were
deprived of thei choi for Chief Justice for mare than nine months— one-cighth ofhis otal termofoffic. The Eleventh
Circuits decision in Rov. Alabama could not give those ine months back the peopleofAlaban.

‘Whats mre,th incumbent ChieJustice, who lot the November 1994 election, “continued in ofice” during the nine months
afer bis term expired until Chi Justice Hooper was sworn in. Jd. The Stat then had 0 pay salaries fo both menfor that ine.
month period. #11 Moreover,the ligation itself cot th Stateof Alabama hundredsof thousandsofdollars.

“The process now unfolding in Florida as a result of the change n state law by th Supreme CourtofFlorida poiends diferent,
but mre frightening il. The process now under way in Florida is undermining publi confidence in the presidency and the
Republic itselfas votes across the country watch jnges and State offical tae at tiny piecesofcardboard o divine whether
a voter's “dimpled chad” means th voter wanted o vote or a candidate or desided not 10 vote at th last minute. Gorev
Harris, No. SC00-2431, slip op. at 41 (Fla. Des. 8, 2000) (Wells, C.J, dissenting) (1 have a deep and abiding concem that
the prolongingofth judicial process in this counting contest propels this country and this sae itoan unprecedented and
unnecessary constitutional isi.”). 1 post <letion changesto election procedures in Florida are approved by tis Cour, other
states will be floded with similar post-election ligation. Any disgruntled candidate who loses by a marrow margin will ave
an incentivet file an election contest, argue for a new setof rus, and the keep counting and changing the ules ntl the
requisite votes ae “found.” Such untoward results are avoided when federal courts uphald th due proses requirement of ir
ulesforcounting ballots tha cannot be changed ater the election 10 aie the outcome.

C. Other Cases InvalidatingPostHocChanges in Election Procedures
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Roc represents an extreme exampleof what can happen when cleston procedures ae changed atera clcton, The station
in Roe wasno unique, however,Othercircuits hav intervened i the nameofdue proces o halt similar, fundamentally unin
post oe changes in election procedures.

“12 tn Briscoe» Kuper, 435 £24 1046 (7h Ci. 1970), for example, the Seventh Circuit addressedachange in the petion
requirements for candidates for alderman in the City ofChicago. The City Board of Election Commissioners applied new
“anti-duplicaion” rule to disallow voters’ signatures on more than ane candidate’ petition 1 run for alderman the Board also
disallowed any signatures withouta middle intial. d at 1055. The Seventh Circuit held tha the Board's flue to forewam
candidatesof these new, rigorous requirements violated due process. id.

In Griffin . Burns, $70 F-2d 1068 (1st Cir. 1978), the First Circuit ordereda new election ar tte lection officials handed
out absenteeballots that wre trvoided by th state supreme courtafter the election. Id at 1076-80. The court observed that
federal courts have intervened insatecletions where.
he atack was, broadly, upon the fsimessofthe offical terms and procedures under which th electionwasconducted. The
federal courts werenot asked ocount andvalidateballots and ener into the detailsoftheadinisration ofth election. Rather
hey wereconfronted with an oficaly-sponsored election procedure which, in is basic aspect, was flawed.

anos.

Tn Browns O'Brien,469F24 563 (DC. Cir,stay granted,409 U.S. | per curiam,vacated asmoot, 409 USS. $16 (1972),the
DistrictofColumbia Circuit concluded thet a politcal pary's retroactiveapplication ofa new and unannouncedbanon winner-
takeall presidential primaries violated due proses. dat 70. The court noted thatifthe party hd smnounced is rule change
prio to the primaries, candidates might have campaigned differently, voers might have voted 413. differently.and the Sate
ofCalifomia might ave altered its delegate sclecion scheme. Jd st 569-70. The out observed tht “there can be no dispute
hat the ery integrity ofthe processrests on the assumption that clear rules will be established and tha, ance established. they
wil be enforced fir, consistently, and without discriminations long s they remain in force. id

Finally, in Duncan v Poythress, 657 F.2d 691 (5h Cir. Unit B. Sept. 1981), cert. dismissed. 459 USS. 1012 (1982), the
former Fifth Circuit held that state officials’ refusaltohakd a special election o ila vacancy on the state supreme court in
accordance with state fav violated due process. dst 708, Thecourtobserved thai could “imagine no claim more deserving.
ofconstitutional protection than the allegation tht state officials have purposely abrogated the right fo vote, a right tht i:
fundamental 0our society and preservativeofal individual rights.” Id. st 703

These cases underscore that th righttovote, a botom, is a federal ight. See Griffin» Burns, $70 £24 st 1077. 1 state
election procedure i so flawedss to be fundamentally unfai, that process violates due process. Where, as inRoe and inthis
case, a sate supreme court materially changes state election, canvassing, and contest proceduresafteran election has occurred
and requires theus ofarbitrary recounts, that change is fundamentally unfair and violates the du process ights ofthe voters
and the candidates,

“14 IL THE JUDGMENT OF THE SUPREME COURT OF FLORIDA VIOLATES ARTICLE If
OF THE CONSTITUTION, 3 US.C. § 5, ANDTHE FIRST AND FOURTEENTH AMENDMENTS.

As was the case in Roe » Alabama, the judgment ofthe Supreme Courtof Florida in his case substantially changed Florida
election prosedures afer the clection and applied those changes retroactively — again. The Supreme Court of Florida also
required the useofarbitrary manual recounts tha violate due process and equal protection. The dissenting opinionof Chief
Justice Wells amply demonstatsthe ature ofthe changes in election procedures made by the Supreme CourtofFlorida. Gore

Harris, lip op. at 40-60 (Wels, CJ, dissenting). AsChiefJustice Wells feared, by changing Florida law afer th election,
the Supreme CourtofFlorida violated the Constitution and 3 US C. §3. Se dat 41, 54-60 (Wells, C.J, dissenting),
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A. The Judgment ofthe Supreme Court of Florida Retroactvely Changed Florida Election Procedures— Again.

In Palm Beach County Canvassing Board. Harrs, Nos. SCO0-2346, SC00-2348, and SC00-2349 (Fla. Nov. 21, 2000), the
‘Supreme Court ofloida materially and retroactively changed Florida election procedures in violation ofde process. See Br.
fortheState ofAlabiena,tal,asdic Curiae, Supp. Reversal 13-24, Bushs: PalmBeach County Canvassing Bd, 53) US.
(2000)(No.00-836). Less than a weekago, this Court unanimouslyvacated tht judgmentbecause there was* “considerable
uncertainty 1s to the precise grounds for the decison. ™ Bush v Palm Beach County Camassing Bd. S31 US. __,__ (2000)
slip op. 3 6) (quoting Minnesota v National Tea Co. 309 US. $51, $55 (1940). Four days late, in an appeal from Vice
PresidentGore's 15 unsuccessful lection contest in State court,th SupremeCourt ofFloridamateriallychanged Florida law
again, ondecing the til court 0 embark on statewide manual recount ofso-called “undervotes” in the presidential election

“The firs and perhaps mst important change effected by the Florida Supreme Courts decision in his casewas thacseptanceof
So-caled dimpled” chads as votes. Prior the decision in this case, there was 10 stalewide polirequiring “dimpled”chads
tobe counted as votes. By acseptingthe returns fromBrowardand Pam Beach Counties, where “dimpled” chads were counted
a votes, th court altered sate practice. After the election, the Palm Beach County Canvassing Bod changed is ten-year-old
policy no 0 count “dimpled” ballots. The board's November 1990 guidlines made clear that “a chad tha i fully atached.

bearingonly an indentation should not be counted as vot..an indentation is not evidenceofnent 10 cast a valid vote.”
Ex. 10 Emer. App.forStay. Thecours inclusionofPalmBeach County's amended returns validated thispost-<lection change
in canvassing procedure in violationofdue process and 3 US.C. § 5.

Asecondmsjorchange o state Law ws the alterationofthe standardof reviewapplied by thecircuit court. Prior othe decison
inthiscase, th Floridacourts gave grea deference othe decisions made by he executive oftcals who implemented Floride's
election laws. As noted by ChiefJustice Wells, in +16 Krivanck v Take Back Tumpa Poliical Comite, 625 So. 24 840
(Fla 1993), the out sad that

the judgment of officalsduly charged withcarrying out he election process should be presumed corretifreasonable and not
in derogation of the law. Boardman x. Estes, 323 So. 24 259 (Fla. 1975), cen. denied, 425 U.S. 967, 96 5. C1. 2162, 48 L.
Ed. 24791 (1976). Asnoted in Bourdmar:

“The election process is subject to legislative prescription and constitutional command and is commited 0th executive branch.
of goverment through daly designated officals al charged with specific duties... (The judgments[of those oficial] re
entitled tobe regarded bythe courtas presumptively correct andif ational and otclearly outside legal requirements should be
upheldrather than substituted by theimpressionaparticularjudgeorpanel ofjudges might deemmoreappropriste. ts cenainly
theintentofthe constitutionandthe lgisatur thathe result oflectionsare obeefficiently honestly andpromplyascertained
by election officals 0 whom some latitde of judgment is accorded, and that courts ar 1 overtum such determination only
for compelling reasons when ther ae clear, substantial deparures from essential requirements oflaw.

Gore. Harris, sip op. at 43 (Well, C.J, dissenting) (quoting Krivarek, 625 So. 24st $44-45). Tn this case, however, the
Supreme Court of Florida ruled tha executive officials were ented 10 mo such deference. 17 4d at 13-14 (holding that
circuit court ered in applying abuseof discretion standard). This change in the standard of review fundamentally altered the
relationship betwen the judicial and executive branches n th election process in Florida, arogating powerothe judiciary
that had not been expressly granted by the Legislature.

Athimajor change wrought by the Supreme CourtofFlorida's decision ws fo authorize manual recountsofonly so-called
“Undervotes™ as par of an election contest. Florida's election contest statute, Fla. Sta. § 102.168, does not mention manual
recounts; “the only procedures for manual recounts ar in th protest saute” Fl. Sta. § 102.166, Gore x. Harris, slip op. at
45 (Wels, C.J, dissenting). The majority concluded that the contest state’ broad grantofsuthoriy “t provide any relief
appropriate under such circumstances” Fl. Stat. § 102.168(8), included the abilitytooder manual recounts. See id at 37-38.
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Even assuming, arguendo, that this conclusion was proper interpretation of legislative intent, the Supreme Court of Florida
rewrote the manus recount provisionsbyauthorizingamanual recountofonly certainballots.

“The manual recount provisions in Florida law state that, if tet recount indicates “an errori the vote tabulation which
coukd affect the outcome ofthe lection,” the canvassing board can “(manually recount allbalos Fla. Sat. § 102.166(5)
e (cmphasis added see Gore». Haris,slipop. t 45-46 (Wells,C.J dissenting) (cing Fla. Sta.§ 102.166(SKe). In other
words, “Section 102.166(SXe) requires that, ifthere is a manual recount, allof thballoshavefobe recounted” Id. st 53
(Wells, C.J, dissenting). The majority below, however, aliered the manual recount provision fo it th perceived needs of +18
his election contest, changing the statute 1allowforaparal recountofonly certain ballots. 1d a1 163

These changes run afoul ofthe grantof“plenary” power 0 the State Legislature in Article 1,§ 1, cl. 2 ofthe United Sates
‘Constitution. See McPherson v Blacker, 146 US. 1,7 (1892). These changes frther violate3 US.C. § § because allof hem
were adopted aftr the November 7, 2000, lection and applied retroactively. Finally, these changes unleashed an abitary,
standardless, and fundamentally unfair processofcounting ballots in violationofdue process and cqual protection.

B. Counting Partially Punched Ballots Without Clear, Uniform Standards Atributes Political
Speech to Voters Without Their Consent and Dilutes Propes Votes by “Stuffing the Ballot Bow.”

I Baker: Car,this Court noted that [a] iize's ightto votefreeofarbitrary impairment by tate action has been judicially
recognized as a righsecuredby the Consitton, when such impairment resulted from dilution by .. a stufigofthe ballot
box” 369U.S. 186, 208 (1962) citingFi parte Siebold, 100 U.S. 371 (1879),andUnitedStates » Saplr, 322.U.S. 385(1944),
“The effecofth judgmentofthe Supreme Court of Florida was o order the circuit court and lection officials in Florida to
divine the iment of individual voters based on either a discretionary majority vote oflocal oficial orthe individual subjective
views ofthe persons handling the bllos. By requiring th circuit cour to accept the untimely manual recounts and include
hem inthe #19 cenified election resus,the Florida Supreme Courtadopted  sandardless procedureand "stuffedthe allot
box” in violationofvoters’ First Amendment igh o freedomofexpression and Fourteenth Amendment rights to do process
and qual protection.

tis well stablished that “the right ofqualified voter, regardless ofther political persuasion, fo cast thei votes effectively
cank{s] amonourmost preious freedoms. ..Otherights,even the moss basi, ae lusory ithe ight o voteisundermined.”
Williams Rhodes. 393 U.S. 23, 30-31 (1968). The First Amendment protects the rightofour nations citizens not only to
entertain thei individual political beliefs, but alsotoexpress them. fd. at 30;seealso Wooley » Maynard 430U.S. 705, 714
(1977) (“The right to speak snd the right to refs from speaking ae complementary components of the broader concept of
individual freedomofmind); Pacific Gas& Elec. Co. Public Ul Comm'n, 475 US. 1, 2(1986 {The choice0speak
includes within it the chojceofwhat not 10505." Whenacitizen castavote it is th ulimate expressionofindividual political
speech and constitutes theculminationofthe individual rightto choose the representative governing body.

‘During this election the overwhelming majorityofFloridian whoasthei votes using punch-card ballots did son accordance.
with the instructions for properly casting ballots, and those votes were accurately tabulated in keeping With the principles of
due process. Asnotedby the Secretaryof State:
In the weeks before the Nosermber 7, 2000, gencral election, each registered voter in Florida was provided with a sample
ballot and detailed instructions on how 1 vote according to the method usd in his or ber precinct, Additionally, a copyofthe
instructionswasplaced prominentlyin +20 ach votingbooth. See Pla. Stat. § 101.46. In those districts using punch cards, the
instructions explained how voter was to select and punch out th appropriate chad on the ballot App. a 14a. The instructions
included this specific direction:
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Court has consistenly recognized that al qualified votes have constitutionally protected ight 10 cast hei ballots nd have
them ..comeetly counted and reported”) citations omitted). Voters who had second thoughts,o inadvertently madea stray
mark, leaving only a “dimpled chad,” could reasonably expec, afe reading the voting instructions,thethei “dimpled chad”
would not be counted. Thus, by orderingth circuit court o embark ona stadarliess, statewide manual recount, the Florida
‘Supreme Court notonly violated the First Amendment rightsofthose voters who chose 1 remain sien, it violated the due
process rights ofboth the voters who clealy selected apresidential candidate nd those who chose 10 abstain fom castinga
Vote in the presidental lection.

C. By Changing the Definition ofa “Valid Vote” and the Statutory Protest and Contest Periods, th Florida Supreme.
Court Gave an Unfair Advantage to Campaign That Chose 0 “Front-Load" Is Challenges lato the Protest Period.

Under Florida lwa it existed at the imeofthe lection, a valid vote was cast, in those districts using punch cards, when the
Voting selection was “learyandcleanly punched and there [were] no hips let hanging on the backof the card.” Harris Resp.
to Pet for Cent. at 15 0.12, Bush v Palm Beach County CanvassingBd, $31 U.S. ___ (2000) (No. 0-336). Based on these
egultions, » candidate could reasonably expect tha only those ballots hat complied with these insiructons would be 424
tabulated. Moreover, under contemporary Florida aw, candidate could reasonably forego requestingamanual recountaspart
ofan election protest because the protest period wass shor. The candidate could reasonably choose to save his request fora
‘manual recount uni an election contest, where there would be mor time. This was particulary true whereth contest period
was originally over four timeslonger than th protest period and, in addition tothe manual recount, afforded the candidate the
opportunity 10 create a fll evidentiary record ofal alleged ection improprietes or illegality. Fla. Stat. § 102.1123) (2000).
Asi evident fom theventsofthe past fe weeks, 3manual recount canbean arduous snd time-consuming proces taking.
longer than a week — especialy in large counties. A candidate who desired such recounts would ikl know this and could
reasonably decide to wat and request the manual recountsa partofan election contest where there would be more time.

By altring the definition of “valid vote” sd aleingth statutory protest and contest periods, the Florida Supreme Court
Violated due process. As previously noted, by ordering a new standardiess recount the Florida Supreme Court sanctioned
wholly arbitrary recounts and validated “dimpled chads” andsray marksas constituting valid vote. Moreover, by enlarging
the statutory protest period from seven daysto 19 dys and shoriening the contest period fom 29 days 016days, the Florida
Supreme Court thwarted the reasonable expectationsofthecandidatesand gavea fundamentallyunfairadvantage 0.2 campaign
that chose to “fronload" is challenges nto the protest period. “Hod the candidates known that Florida's statutory clction
system allowed the selective mining of votes through its manual recount system, they might have made useofthe system to
requestthtat eatsome ofthe 180,000 ballots 425 containing non-votes in the presidential race be examine...” Touchsion,
Slip0p.ac 0(Tila J, joined byBirchand Dubina, J. dissenting).

“These post-election changes benefited the “frontloading” campaignby lowering th standards fo determininga “valid vote”
and then giving it the majorityoftheavailable timefor is challenges whilereducingthe time available to thothercampaign
1 respond inacontest. Had the candidates known thet the requirements foravalid vote” would be lowered and the protest
period would have been lengthened, campaign strategies would have taken this nto count. See Roe /, 43 F.3dat 582 Brawn
+ O'Brien 469 F.3d at 569-70. By retroactively changing he election rules, however, the Supreme Courtof Florida deprived
the candidates ofthisopportunity.

IIL THE FLORIDA SUPREME COURT UNLEASHED ARBITRARY
RECOUNTS THAT VIOLATE DUE PROCESS AND EQUAL PROTECTION.

| Aside from the constitutional problemsof post-election judicially created rules fo recount, the decisionofthe Supreme Court
of Florida requires partial, manual recounts that are wholly arbitrary and, hence, unconstitational. In Moore x Ogilvie, 394
US. 814, 818-19 (1969), his Court held thatan “abitary formula” or the selection ofpresidential lecors by the State of
ins violated the Fourteenth Amendment. Similarly, in O'Brien Skinner 413 U.S. 524, $30 (1974), this Court held that

WESTLAN ©2020 Thomson Reulrs. No claim to ginal U.S. Govamnront Workyooooo 0002



Bushv.Gore,2000WL. 1818356 (2000)

“NewYork'selection statues, a consirvedby is highest cour, discriminate] becween eatgories ofqualified votes in away.
hat... [was] wholly arbitrary” and, therefor, violated the Fourteenth Amendment

#26. As Chief Justice Wells explained, “The majority retums th ase1 th circuit court fo this partial recount of under
Votes on the bass of unknown or, at best, ambiguous standards with authority fo obtain help from others, the credentials,
qualifications,andobjectivity ofwhom are totally unknown Slipop. a 41 (WelsC.J, issniing). TheChief Justice reasoned
that the Florida statute governing manual recounts “utrly fail 0 provide any meaningful standard." Jd at S1. In the light of
this mandateofabicay recounts,Chief Justice Well foresaw consitutonal violations:
“There is no doubt that every vote should be counted where thee sa “clea indication ofthe intent ofthe voter” The problem
is how a county canvassing boar translates tht directive 0 these punch cards. Should acountycanvassingboard counto not
count a “dimpled chad where the vote is able 0 successfully dislodge the chad in every other conest on that balla? He,
thecounty canvassing boards disagree. Apparently, somedo and somedono. Continuationofthissystem ofcounty-by-county
decisions regarding how a dimpled chad i counted is fraught with equal protection concerns which will eventually caus the
election results in Florida tobestricken by the federal cours or Congress.

Hass,

Chief Justice Wells also explained that the arbitrary nature of the manual recounts ordered by the Supreme Courtof Florida
is manifold:

“The Courtfail to make provision for:(1) th qualificationsofthose who count (2) wha standardsar used inthe oun ae hey
the same standards foral ballots statewide ora continuation ofthe courty.-by.county +27 constitutionally suspect standards;
3) who sto observe the oun; (4) howoneobjects thecount; (5) who i ene tobjctfothecount 6)whether a person
may object 1 a counter; (7)the passible lackofpersonnel to conduct the count (8) the fatigue ofthe counters and (9) the
effect ofthe differing insa-county standards.

as.

Even before the Florida Supreme Cour entered is latest decision, three jugs of the United Sates Court of Appeals for the
Eleventh Circuit concluded that the process for manual recounts in Florida was unconstitutional:
Florida's statutory election scheme envisions hand recounts 0 be an integralpart ofthe proces, providing check when there

are“erors] inthe vote tabulation which could affect th outcomeofthe election.” See Fla. Stat. Ann. § 102.166(5). Th 1989
Florida legislature, however, abdicated is responsibilty to prescribe meaningful guidelines for ensuring that any such manual
recount would be conducted fairly: accurately, and uniformly. While Florida's legislature was unquestionably vested with the
power under Article I, Section Onc of the United Sates Constitution to devise its own proceduresforseleting the states
electors, it was alo required 0 ensure tha whateverprocessit tablished comported with he equal protection ad due process.
requirementsofthe Fourteenth Amendment 10 that same Constitution. Other sate, such as Indiana, have provided clear and
definitive standards under which manual recount are 10 be conducted. Sec nd. Code § 3-12-1-9.5 (providing inpart that chads
that have been *28 pierced countavalid vote, but those with indentations tht are not separated from the ballot card do not
Absent similar clear snd certain standards, Florida's manual recount scheme cannot pass constitutional maser

Touchston lip op. at 64-65 (footnote omitted) (Birch, J, joined by Tioflat and Dubina, 1., dissenting). When the Eleventh
Circuit considered this maitr, manual recounts were not under way and Governor Bush had been certified asth winner, 0a.
majorityofthe Eleventh Circuit concluded that Bush hadnotestablished meparable harm.SeeSigel» LePore, No. 00-15981
(14h Ci. Dec. 6, 2000). That harm s now imminent.

WESILAW ©2020 Thomson Reuters Ho claim to orina 15. Goverment Workgyyooor 00043



‘Bush. Gore, 2000 WL 1818366 (2000)

IV. THIS CASE ILLUSTRATES THE IMPERATIVE OF LEGISLATIVE, NOT JUDICIAL,
SUPREMACY IN ESTABLISHING ELECTION RULES TO ENSURE FUNDAMENTAL FAIRNESS.

Anothersimilait between the Roe itgaton and the decision ofthe Florida Supreme Court the special nedfodeferringto
the exclusive, constitutional authorityoflegislative bodies 0 establish rules for voting before an election rther than allowing.
cours to create rules for voting10 apply retroactively inpost-election disputes. In both the Roe gation and his case, the state
counts filed o deferto thsupremacy ofthlegislatureswith disastrous resus. Incachcase, the legislature alsohadsoughtto
prevent the judicial chicanery that lateoccurred. Federal elie then became necessary to Fulfil the guarantees of th First and
Fourteenth Amendments tht sate courts not change legislative rules retroactively 10leth outcome ofan lection.

#29 nthe Roe ligation,the State's pre-election ules plainly prohibited post<lection intervention by he Alabama court. See
Ala Code§ 17-156 (1995) discussedinAge I. 43 F.3dat S77-78&n.4 Roe I], 6 F-3dat408-09&n7).Inthe Roecontent
ofthe electionof heChief Justice, Alabama law alo providedthatony th sat legislature could harand decidea election
contest. Ala Code §§ 17-15-50017-15-63 (1995) (discussed in Ae 1,43 F.3dt S77).

‘Similarly his ase presents important sues of egisative supremacy in election mater that call nto questionhe fundamental
Rimes of the decision of the Florida Supreme Court. The ultimate source of that legislative supremacy, of course, is the
Constitution, which provides “Each Sute shall appoint, in such mavmer as the Legislature thereofmay direct, » Number of
Electors... U.S. Const. at. 1, § | (emphasis added). The Constitutiondocsnot referthis marc othe enc State goverment
but 0 the State Legislature alone. Likewise, the National Legislature required, mre than a century ago, that any post<lection
‘controversy regarding the appointment of presidential lectos be resolved “by laws enacted prior 10 the day fixed for the
appoinmentofthe electors.” 3 USC. § 5. Representative William Crag CooperofOho explained, inthecongressionaldebate
on this aw, that Congres should prevent state judicial mischiefin the appointment of presidential lecors: “How could any

‘our,howcould any ibunal intelligentlysolvethe claimsofpartiesunderawwhich is madeconcuren, othe very moment
perhaps, withth rouble which they are o sete underth law?” 18 Cong. Rec 47(Dee. , 1886). Congress aso provided that
inthe eventof any failure to appoint electors “onthe day prescribed by law, the electors may be appintedon subsequent day
insuchamanneas the legislature of *30 such sate may direct” 3 U.S.C. § 2 (1994) emphasis added)

Both the Framers and Congres contemplated tht the appointment ofpresidental electors was to be the exclusive province of
stat legislatures. “Without th intervention ofthe State legislatures,thePresidentofthe United Satescannot be elected at all.
“They must inal cases havea great shar in his appointment, and will perhaps, in most cases,of themselves determine it” The
FederalistNo. 15, a1 291 (ames Madison) (Clinton Rossiterd., 1961). As in Ro, thjudicial usurpationofthis sae legislative
authority by the Supreme Court of Florida violated the Constitution, and ts fundamental unfirnss must be redrssed by the
federal judiciary.

concLusioN

“Thejudgmentofthe Supreme Court of loida should be reversed,

Footnotes
1 The Supreme Courof lord's excise ofapple jrsictionover an ectioncontest nvlving presides lection ao ees

afoulofArce, 1,12f he UnitedStatesCostin. The Horaclectioncontestst,Fa Stat. §102.168 (2000)doss at
provide fr appellate ecw of the il cours decision. As rounds for uid,tecoutcited only th Florida Costin,
Hla.Const.ar, § OK). Gore.Harris, lipop at|.

2 Otherchanges included cviscrating the deadlineforbingamended tumsfollowing an seeinprocsand ordering theLeon
County Supervisor of ition0count MisiDade Cony balls,
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+ Bushy. Gore,2000WL1518366 (2000)

3 As nov by Judge Til, {0hboltrs Peon] camofa Re-type violation, which dis the voteofbona ie ver in
violationof he Fit and Fourisnth Amendments. TouchstoneDermot. No. 00-5985, sip op. 140 (1 Ci. Ds. 6, 2000)
Til,J.joined by Bich and Dubin, J, disening) In Roe,there was 0 estion a fo vot nt the contescd ballots would
havedtdvalid vores implybecausethey were improperly xcculed. 4. Roe 43 F. at SB. Thi aseis chmore egegions
thanRebecausevalidvoles ar bein diedrotonly by improperly Saeedvos, bal bythe via countingofmarkings
on ballots that were noted a votes. Fach, ip op. a 39(Tifa 1. dining).

4 CFUndStes v Sion 322 US. ot 388 (holding tht clectors have the right 0 bave tei ot honestly counted and not dled
by sufingthe allo bv),
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- Bush v. Palm Beach County Canvassing Bd. 831 US. 70 (2000)
721 SCL471. 148LE23 365.63USUN3380,63USLWA020. EE

Generally, United States Supreme Court defers
astute cours interpretation ofa tte state

KeyCite elon lg Neg Tram
NetFoloneton SueLow Ground eon CoicoRevers 96 Cases tha cit this headnote
Nom,Asp, 200

1215.CLan
Supreme CocofnbdSates [2 United States so Presidntilceciors

Inthe caseof law enactedby astate egshture
George W. BUSH, Petitioner, applicable not only to elections fo sae offices,

. but also to the selection ofPresidential elector,
the legislature is not acting sokly under the

PALM BEACH COUNTY authority given it by the people of the Ste,
CANVASSING BOARD, et al. but by viteofa direct grant ofshorty made

underprovison ofth United States Constitution
No.00836. sting tha ach State shall pain, in such

| manner 35 legislature thereof may diet, 3
Dec.4,2000. umberofclectos, qual othe whole numberof

Senstors and Representatives 0 which te Site
Synopsis may becnied inthe Congress. US.C.A. Const
In declaratory judgment action fled by County canvassing A2§1.0l.2
boards, political party. nd presidential candidate, scking to
require manual rcouns of ballots and the certification of 12 Cases hat ie this headnote
count resus. party and candidate filed emergency mation
alleging tha Florida Secretary ofSate had acted tial
nd in contempt of vil cous cals ruling nding tha Unie Stes 52 Present decors
ey oo carte on dion i Gingwb In provisionofthe United States Constitution
to include ate amended retums in sitewide certification. stating tha each Stat shall ppoin, "in such
“he Circuit Cour, Leon County. denied motion. Party and ‘Manner asthe Legislature thermay direct”a
candidate appealed, and he Fist District Court of Appeal sushirof testo anualsswdpinkyof
certified the mater fo the Florida Supreme Court. Afer sogaerg nd pmssaluns ds wich Us Sols
accepting jurisdiction, the Supreme Cour of Florida, 772 way Seenfiod se Congas osentonoftoe
So. 1220zeversed, holding. that manual recounts were ‘words in such manner as the legilture thereof
permissible, imposing deadline for retum ofballot counts,and sy Siren wide equving 5 a inion
directingSecretary to acceptmanualcounts submitted ror upon the Sut in respet of any atemp to
thatdeadline.Certiorarwas grantedinpart. The United States. dirsumseribe the lugilaive power, dannot be
‘Supreme Court held tht Florida Supreme Courts decision eid vo Spans 58 2 Wein on 0, pee
would be vacated and remanded, in lightof uncertainty as LUSCH. Cons tn. 2. 80.2
to precise grounds fori decision, including whether, ad to Cores thu tai adnate

‘what eten, FloridaSupremeCour consideredfederalttt
and federal constitutional provision governing sppoinment
ofelectors. 11 Federal Courts im Particular cases

United States Supreme Court would. not
Vacated and remanded. address federal questions presented, and insicad

would vacate Florida Supreme Court decision
extending deadline for accepting hand-<ouried
ballots cast in presidential election in certain

WestHeadnotes 7) Florida counties, and. remand for further
proceedings, given uncertainty 3 to precise

[1] Federal Courts w=State onsittions. grounds for ise courts dessin, including
statute, regulaions, and ordinances uncertainty 3s fo. extent fo which Florida
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+ Bushy. Pim Bese CountyCanvassing 84, 651 US. 702000
127S.CL471,148 L Ed 24366,86USIW 3380,66 USTW4020. oT oo o

Supreme Court se Florida Consion 55 US. Supreme Coun of the aid under
creaming. legates. sabi ude ihe fede sonsition of site. acon, and

{sderl omsvconslasprovidingorSates clinsrsof Soren Court apple
copomment of ccsin shMane sth Joven compels Supreme Court 0 1k fo the
Lagltrthreot may direst”ad ncriny Cimino of te ovaries snd ambigsis
stost courtscosinese rom he apiions schcae.
sovering deeinaton of sontovesy 5 to
‘appointmentofelectors. U.S.C.A. Const. Art. 2, Cases that cite thls bendoote
ST A330SCA SS
14 Cass hati tis hse

opinion
(1 United Sats oPsion cls ari +7 PER CURA

Under sate goveming. dcemivtion of
convovcysospommenofcleusfie The Suprme Cou of the Ste of lord ncrprted is
entreho provided or fol deteminon sections Sats i cessing brought require manuel
of sone or comtovrse by a low made recous of balls. and the cerifcion of the cous
rio 1 eto dy ht determin shall be rl, for vols castin the aim Presidential clon
Conclusive if mde sc lstiv aysprior tossd held on November 7, 2000 Governor George: W. Bush,
{imeofmesingotth cctos 3US.CA. 5. Repblcan candid for he Presidency, led pein for

ero to rie the Florida Supreme Coun deckion.
3 Cases that cite this headnote We granted certiorari on two of the questions presented

by petionr whether the decison of the Florida Spree
JP Cour,by effectivelychanging heSasleciorspinners

"en rochescr ction day.ised he Due Proc lise:
Slsleer sic ingASTIN SUS.anderedeo corhanged
ofcormsse 0pAofShemar in wich fe Sts crs oesks,
ee Thy ofSs derminaon made 4oFgrpve derbcmm
pun 1 0 ste low in ff wore the CCL SU © Ca LBAScion,» esa wih to take danse ust, ILE
of this “safe harbor” would counsel against

en On November 5, 2000, ths dy lin the rsdn
Cons mit cision, the Frid Division of Elson por that

Gover shbadreid2000135oe,snd pond
Coesthe is esos Deora Vio Prien Albert Gore, Fr, ha resend

2007351, amaginf 1734 in Govemorsvor Under
Fin Sat § 1021416) 2000), because he margin of victory

I Pelee Courts =Sets consiuions. as cqualo rlsthanaffonepersnt of th vos
statutes, regulations,andordinances cast, an automatic machine recount occurred. The recount
Federal Courts &= Federal constitution, resulted in a much smaller margin ofvictory for Governor
esis,snd sts Bush. ViePresidenGos then ees is 74 sry
Federal Courts = ReviofSc Cours ht to sbi writen rests or anal recounts he
It is fundamental that state courts be lek canvassingboardofanycounty. See § 102.16, Herequested

es Son Sear ecouts in four oie: Vol, Pa Bes, Broward,and
Court in imerpreting ther sate constitutions, Miami-Dade.
but i i qully impor the ambigonsee ne ous To pares yd confit prions ofhe Florida
not stand as barriers to 3 determination by Election Code respecting the authorityof the canvassing
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© Buna Coty Coming, 51.70co
721 $C471, 148 LEd2d36, 66USIW3360,86 USIW4020

teScnryoftetrSer dl f cinsam nd 011i
Eircom Common. Onoeon iserplmoby os Cay,rbee Coon Bo, oseior an Whrr sshe cous ed er
maemopoy a oe Crs Coun ald lt fe St dor te
teste ie et ttdbot aeh
Votan ret sorsde 3 lt ooedast
eeeslstStrsh ss onda wta wba,
tt chose’ mo oro rshnoietdi ddwp
iam Secon, WA pnd oe cond fc, he cot ed te
ctspondbysofabahh nTon of 10115 04

meres hovsei TeSey a aoncol Thorcd
red 93 po lon. erm sotnd enSy te
Tneyovd a esi + amnt.loaon

smo os od amasFs oereetn ofNef or
ie go eos tn Suomen sm, Co ingoto ae ms old
eons meit Sut eed be feta alnk tre Tor1
oe ould sn of eo be thlsfo hots0ore Fo
ovr vr Fora ect Pry a ve 10. etn Colt ttettmh
in fk any on In so Ste pots os ot lr in
Co wo teSo 1d ebay i TSE 150 Tso mpdte
nemocoei Te lng ovat3.155. oflot. Th
enide on tt1 Sendydi15 R11 soiwlaA,
nsyoee er det 8 aeed 1 de oo
eermetctwbcts ete ln. SeeSer oTHrDevt aga Vo tion Go pi odesCotoAlcot maoe Fo Sam Cov Tt com spd 7% 11 1 4 As nn nd Co rs0
een spone rsopp ousrmof so Bot ce
ayah tors Cosi Commit fm a 14asAArry Sein he ot of bnen dor osssotfothfriescon eile treinlyetyamitybp Syhe Spee Cort, ih he dn eis fo ret orforymeARS freets ionYvan Pao aot SsCotoTop
Coo cont a 735050 500m
thecourtsaw the matter,thereweretwoprincipal questions: “Each State shall appoint, in such Manner as the

‘whether a discrepancy between an original machine retum Legislaturethereof may direct, a Numberof Electors,equala ofpitsRaidase ndeon omeyWeeed Cogn
justifying a full manual recount; and how to reconcile what Although we did not address the same question petitionereo eitirons Bate 105 1.3 3501
between the timeframe for conducting a manual recount 3» 36 LEQ. 869 (1892),wesaidSas 10 oywe a1. 1.1 20 ttdt lr
mingcuscums wt $50s 81 L21 t h  peor be
5) Geren 3 U2. out praise tat tat: Ssslry the words ‘in suchmanneras the legislature thereof mayreenewldempebe
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~ Bush. Palm Bosch CountyCanvassingBd. 631 US. 70 (2000)
T27SCUATT, 48 Ld 24 365, 60 USL 3350,89USTW 4020. - -

power of ppointment could not have been successfully 11: The Florida Supreme Court cited 3 USC. §§ 1-10ned he seen of ny pon ne sul 000 of is pinion, 72 50.14, at 1138, 0.5, bt
tion nt rsa. Heme th sin of tse {i410 discuss 5. in § 5 contains principe ofders

op eon. apon he. Suna would sure nly of he S's detention if
rp ofa amp fo cumin he lege To PEAT ie aw ot befor he tion,
rome met ni 1 oper a mito on th EBSHINEWh0tke adage ofthe “af arbor” would
privy counsel against any constuction of the Election Code tht

+77 There are expressions in the opinion ofthe Supreme COMSTSS Might dec 10 bc. change in he lav:
Courtof Floridathat maybeesd to indicate htt constrcd
the Florida Election Code without regard to the extent to 171 ARer reviewing the opinionofthe Florida Supreme.
Which theFloridaConstision could, consistent wit Ar, 11, COU We ind that *+478theresconsiderable uncertainty
$1,612, “circumscibethe legislative power”Theopinion 3 10 he precise grounds for the decision.” Mimwscta
Sere rerum ht“ in extent rh Logiare_ Ntlorl Te Co. 309 US. 51.55.60 5.01. 676, 4 LE.
otelcttproceshas re 2014D). TH suffice eon forut 0decline ts
valid only if they impose no “unreasonableor necessary 1M 1 review the federal questions asserted 0 be present
restins on the igh of sulrage” guaranteed by he Site 5% id
‘Constiation772 50.24,a 1236. Theopinionabo 16Hl 5 fndomentl tht state courts be let fee nd
{pleas lection ows are nended to cite he rightof nc Tor .wn usin interpreting thei sate constitutionssuffrage, suchlawsmust be liberally construed in favorofthe .hotfogstesti - ie A But it is equally important thai ambiguous or obscure

i ih...” adjudications by sat cours do no sand as bamiers 0
a deteinaton by this Court of the validity under he

18116] Inaddiion,3 U.S.C. provides in peinent AI. fer consiuion of site action. Illigetexercise of
any Sse sll ae provided by laws coatedpriorto 9 SPPpowers compelsus0k rte iminaton
heday fixed forthe appointmentofthe lector, fot final ©1 heObseuiesand ambiguiies from the pions in such
determination of any controversy or contest conceming CHES 1d 81 557,60 S.Ct 676he spina of all ar any. of th hss of such SPECI. We arc uncer 3st the extn to ic the
State, by judicial or other methods or procedures, and F104 Supreme Court saw he Florida Constision asde ha he en te et se dag Cems he lgislur’s shor under AR. 1. § 1,
before th ime fixedfo the meeting of theelectors,such S12 We ar ls unclear a 0 the consideration the Florida
determination made pursuant to such law 50 exising on SUPree Court accordedfo3USC. § 5.The judgment ofthe
S50 ay ad mado ents dag prio sds. SUPT Court of lds terforsvate,and the case
of meeting of th clctors, shal be conclusive, and shall 1 CMndedfo ther proceedings not inconsistent with tis
oven in the counting of the electoral votes 5 provided OP
in the Constinion, and as heeinaier regleed, so fr 30
the asceraimment of the lector appointed by such Ste 114130 dered.
is concemed.”

The paris bors us age that whatever cli may be Be Al tions
effec of tis section, i crete a “safe harbor” for 3 Sate.
insofara congressional consideration of ts lecora votes S31 US. 70, 121 S.Cy 471, 148 LES 366, 69 USLW
is concemned. If the sate legislature ha provided for final 3380, 69 USLW 4020, 00 Cal. Daily Op. Serv: 9599, 2000
detenminationfcontests orcontroversies by law madeprio Daily Journal DAR. 12.827, 2000 C) CAR. 6455, 14 Fla.
oclecion day,that determinationshallbeconclusive made L. Weekly Fed.§ 19
aleast six days prior to sid imeofmesing 478 of the
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ce Sor fd sng oon fn whieh JosiedoSetCo vets
Tr — pyPACERT cn

2,200 Justice Ginsburgfiled dissenting opinion in which Justice
121 S.Ct 525 -vens joined and Ju ‘Souterand BreyerjoinedinSupremeCourorthe atted Sts Sins ome dfs Su 1d Be

George W. BUSH, et al., Petitioners, Justice Breyer filed dissenting opinion in which Justices
“ Be rgi snahhoe

Albert GORE,Jr., etal. ‘Souteralso joinedinpart.

No.00-313
iA 200 Vestn

De. 122000.
[1] United Statesw~Presidential clectors

syne I ——See conte fo reid ad Vie pens io ag wt or. sectorsnt Sm Fd emg” omg Poo nie a nl anf
ion ost sls prondon cecron Bs not mationCra Cou oo Cont, onesm3red cman vow 10 poment sping sl etan aditspel. Te nce ofBa Cote C5 CA Fonape ntpe ner re Fos por yoriDirens Cou, Ons eis Sen ota Tae wd mn sous flo oh
‘which machines bad failed to detect vote for President. 46 Cases that cite this headnoteees grey minrn Spt Com soe Te DesBeae SC io 8EeTotescso, ening ponfr ) }
writ of certiorari, and granted certiorari. The Supreme LC] DestinLaninBig vrsivaibutivey
Court held that: (1) manual recounts ordered by Florida ng ates presiiantial .Ee ac wants Eanes i
its order to discern “intentofthe voter,” did not satisfy fiviitg pg--Ho for
Ninh vs an en nr pei ae 7g fove 3mento on ley smn of ee has pened andar, ndrenopal tin leoc haisae,
fe fu i ety ictvhvacaseto Florida Supreme. for it to order qual and equal
constitutionally proper contest would not be appropriate fo rgvs toeach voter. US.C.A. Const. Art.

remedy. , §1,cl.

Reversed and remanded. 47Casesthatcitethis headnote

ChiscReb led sonurin psn in which
Justices Scalia andThomas joined.

Jie Seven it ningpion Whic 11 UteSten Prittsein
Ginsburg andBreyerjoined.

he Sat, ater renin individu cians he
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nvGom susIman oo
121 C62 148 Ed24380, 60 ULI402600 Col Daly Op Serv 887

ight10 vot fo sectors or the President of the RecountUnited Sie, can aks ack th. power £0
ot decors SCA. Cons A 81.1. Manal recounts ofballots cn whch chines

2. had failed to detect vote for President, as.
implemen pons 10 Ford SupremeCounspion why oderediit“intr he28 Cass tht isedt vo rr or nt sul pic
mids 1s anos uniform estan, 40 Petsy nim quent fo noATEeam vor resoy. under Equal

) reson Clouse 1 crs he Fiano]
41 Constitutional Law~Elections,Voting,and prio Ra Myry

oll Righs Consent 14Flection Lim-Natusandsours fight
The righ 0 vate is protected in more than the 199Coestaie his herei locaton of th Fanci equal
roan pps ss well othe mani of 8SoS Comamend. 1

18 ConsltuionslLaw-Condusto Elecions45 Cassthsceisedo
When sate cout orders oewide scout inreenact, qual proton requires
ht thre boa Tet oe morc tht

. dimentty rues ofopp ment 42d151 Constitutional LawsEquaityof Ving fundamental fimess are satsied. USCA.Hower (OnPernOnevole inant Sin
Having once granted the right to vote on equalLem. th Sa mayo. snr Equal Prlecton 47 CassattheadCis, vale one psn voi ove i ofnotes oy ar iy and partesmn USC Cont Amend 14

191 ConstitutionalLaw ConductofElections19Coeteehis hesdote: ComtalonsLow: candice,ndGoonsElectionLaw.aspectionof Ballets ndRecountFlctionLaw-Procedingsoa ecout on(6 Plection Lawi-Right0 vote efectvely inspection e ‘
Right of ang can be did by debasement For ate recount in presidential clction 0 beor dilutionofweight of citizen's vote Just 25 conducted in compliance with requirements oftively sy whl png rs Col rotcion nd do proce wold
exerciseofthe franchise. require adoption of adequate statewide standardsor dering wht ws 3. gal vote md25 Cas tie his ei racine process fo plement hn, and

toh oh also orderly judicial review of any disputedmers mign ae. USCA.ConstAmend 14.
11 ConstitutionsLawe-Condustof Elections es ie is

Election Laws~Inspectionof Ballots and 9Cones th les hendoole
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Suen. Go, 51 us. 8 ey }
121 SCL 525, 148 Ed 20 388, 60 USLW4029,00 Cal. Daily Op. Serv. 9679...

et wou ree mal ress fn ll Fridai whee Soc andes bad 10 eh
to may bon The su rit a

al feos 10 eh ote Gover Bah and
110} Election Law: InspectionofBallots and Richard Cheney, Republican candidates for President andKean Vie Pen eg creens plain Gn 3 ayFern Courto-Mandai Slt dsisin of bis manic On Deven 5 ne. gamed Be

in lower court; proceedingsonremand application,treatedthe application as petition for witcre md gad ci. Po 3 US. 100Following revere of lords Supreme Cours 01 SC 312 ML FASS,
ol ogaontnelein Uni Sats Smeme Cou cold 8 The procesings lading 10h presen coinSeman co 0 Firs Sapam Couto 010 ind oun dean tt oi i Bh 3 amrir consi rope con whee Doe Com Camaing 55, ue. $31 US. To. 131
safe-harbor date, six days before presidential S.Ct 471, 148 L.EA.2d 366 (2000) (per curiam) (Bush J).
electors would meet to vote, had passed; since On November 8, 2000, the day following the PresidentialHrd Sore Cot bd vid ho Foids ~~ ouchn me Fiord Divionof lions panaLegare nied 0 ob inchs of eons Buh had raved 000135 son, ndCrht roost rly cone) pan Gor a rnd 2907351 is 4aem I . bon. ore
hence could notbe partof “appropriate” order Govemor Bush's margin of victory was less than
authorized by Florida's contest statute. 3 “one-halfofa percent ... of the votes cast,” an automatic.
USCA. §5; West's FS.A. § 102.168(8). ‘machine recount was conducted under § 102.141(4)ofthecacote.thetyofwhch homed Gwent th

still winning the race but by a diminished margin. Vice
47 Cases tht ite this hed: President Gore hen sought manual recoun i Vous,Fim Beh rows a i ude Cotrant Hrd’ dsion pro provis FS.3 102.160 Sop S000, dns roe consenngne iin fo otcoyCav bots

nr es 3 Seay of Sie (Goan TheSrey eed to mae Novos 14 dediod sng 5 03.111, 103113. The ForesmR, Sven Cot: host dsl st NovemSoe ned ea nd vcd te TroSorenson's dst od omitsamity eveodot, YHtb ohUSuA 5 1 On Dicmber 11hTrot. Sve ‘Court sd & ein on Tranemai Pan Beh Coun Corman BE
1 v. Harris, 772 $0.24 1273, 1290.

On December, 2000, te Supreme Court of Fos on november26, he. lia Heston Camas
rr oat Ciel Corofyom omybuteby OlNoveber26, he Flori lectons Cunvsing

hand 9.000ballotsfn Miami-Dide County. I sso ardered declared Governor Bush the winner of Florida's 25
the inclusion in the corifisd vate 10als of 215 votes electoral votes. On November 27, Vice President Gore,Hine im Be Cony a 16 vs ins 2 : reidenti ratto Frans cotpou ls compaadDae Cony fo Ve msdn Abr Coy Tolhisott proviions, leds compl
br, me Senor Jog Liebermm, Demossic 1 SE CLG Supa: He ot eitCoins to Pin od Vie msdn. Th Ss 102168 Supp 201)He sought le
Supreme Court noted that petitioner George W. Bush Just & 3 3, wip. panies
prem pm ons “receipt ofa number of illegal votes or rejection of aehtin or vitito pm <a pnher ofMeg ves or icinof3

Beh Cony vs 1 ts 1ddtdhe Crt S00 ol Seon” hl rs fr
772 So2d 1243, 1248, n. 6. The court further held that contest. The Clrcult Cour denied rele, sting that View
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Bush. Gore, 531 US. 98 2000)
1215.1. 625, 148 LEQ23368,63 USLW 4029,00 CalDalyOp. Son 9678.

President Gore filed to meet his burden of poof. He partial recount
appealed to the Fist Dist Cour of Appeal, which
cerified the matterto theFloids Supreme Court “The peiion presents the following questions: whether the

Florida Supreme Court exiablished new standards for
Accepting jurisdiction, the Florida Supreme Court resolving Presidential election contests, thereby violating
affirmedinpart and reveredin part. +102 Gore. Harris, A 11, § 1. cl. 2, of the United States Constitution and
772 So2d 1243 (2000). The cour held tha the Ciuit ~~ Falng (0 comply with 3 U.S.C. §5, an whether he usc
Cour had been correct 10 reject Vice President Gore's of standardless manual recouns violates the Equal
Challenge tothe resus eniied in Nassau County and his Protetion and Due Process Clauses, With respect 10 the
Challenge to he Pam Besch County Canvassing Board's cqul protection question, we finda violation ofthe Equal
Gctermination that 3300 ballot cast in that county were Protection Clause
no, in th statutory phase “legal votes.”
The Supreme Court held that Vice President Gore had
satisfied his burden of proof under § 102.168GX¢) with
tespect to his challenge (0 Miami-Dade Coury’ fiure
To labule, by manual count, 9.000 ballots on which the
machines had fled to detect 8 vote for President
(undervotes”. 1d, a 1256. Noting he closeness of he
lection, the court explained that “oln this record. there
can be no question tht tere ar legal votes within the
5,000 uncounted votes sufficient to place the resuls of
his clecton ia doubt” dat 1261. A egal vote” as A
deseminedby the Supeme Cou, is “one in which thre
{sa lea indication of he nent of he voter: ” Id, The closcnesofthis lection ad the mulitude of egal
1257. The cour therefore ordered a bund recountof the challenges which have followed ns wake, have brought
9,000balosinMiamiDade County. Observingtatthe into. sharp focus 8 common, if heretofore unnoticed,
contest provisions vest broad discretion In th cicut Phenomenon. Natlonwide satis reveal tht an
Judge 10 “provide any releT appropriate under such tmated 2%ofbalos cast do not register a vote for
Circumsances”§1021689), theSupremeCourt further President for whatever reason, including delibertely
held thatthe CircuitCourtcould onde “he Supervisor of choosing 10 candidat a allo some voter ero, such as
Elections wd the Canvassing Bowds, as well as the voting for two condidaes or insufficiently marking a
necessary public officials, in all counties tak have not ballot. Sec Ho, More Than 2M Balas Uncounted, AP
Conducted a manual recount or labalation of the Online (Nov. 38, 200); Kelley, Balloting Problems Not
ndervotes 10 60 so orhwith, sid tabulation o take Rare But Only in Very Close Election Do Mistakes nd
placei the individual counties where the ballots are Mismarking Make a Difference, Omaha World-Herald
located” 14, a1 1262. Nov. 15, 2000). In ceifying lection resls, the votes

Slighle for inclusion in the certification are the votes
“TheSupremeCourt aso determined that both Pulm Besch meeting the properly established legal requirements.
County ad Miami-Dade Coun, in their aris manual
counts, +529 had enifcd ne gan of 215and 168 104 This case has shown that puncheard balloting
Teal votes for Vice President Gore fd, o 1260. machioes can produce an unforunae number of ballots
Rejecting the Circuit Cours conclusion iat Pam Beach which ve not punched n a clean, complete way by the
County lacked the authority (0 include the 215 net votes vote. Afer the current counting, it is likly legislative
Submited “103 past tbe November 26 deadline, the bodies nationwide will examine ways to improve the
Supreme Court explained hat the deadline wis not mechanismsandmachinery for voting.
intended 0 exclude votes identified he ha dte through
ongoing manual recounts. As to Mismi-Dade County, the
cour concluded hat altrough the 168 votes deified
wereth result ofapactial recount, they were “legal votes
[that] could change the outcome of the election.” bid.
“The Supreme Court thereforedinctdthe Circuit Court 1
include those totals in the certified resuls, subject to B
resolutionofthe acual vote total fom the Miami-DAde 10314 The individual izen has no federal constttonal
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ight to vot for electors for the President of the United cards designed (0 be perforated by a sylus but which,
States unless and uni the state legislature chooses a eithertrougherrordeliberate omission,havenotbeen
Statewide lectionathe meansto implementispowers  perforied with sufficient precision for » machine 0
appoint members of the clctorl college. U.S. Const, register the perforations. In some cases a picce of the
ATL IL, § 1. This is the source for the satement fo cand—a chad is hanging, sy, by twocomers. In ther
McPherson v. Blacker, 146 US. 1, 35, 13 SCL 3, 36 cases there is no separationatal,just an indentation.
LEQ 869 (1892) that the state legishaure’s power to
ict the manner for appointing electors i plenary: it 7 The Florida Supreme Court has ordered that the intent
may, if it so chooses, select the clectors self, which ofthevoterbe discered from such ballots. For purposes
indeed was he manner used by sie legislatures in of resolving the equal protection challenge, it 5 not
several States for many years after the framing of our necessary to decide whether the Florida Supreme Court
Constitution. fd, at 28.3. 13 S.C 3. History has now had the author under the legislative scheme fox
Tvored the vier, and in each of he several Sates the resolving election disputes 10 define what  lgal vote is
citizens themselves vote fo Presidential electors When and fo mandate a manual recount implementing that
he ste legislaturevests the right to vote for Presientin ~~ deflaton. The recount mechanisms implemented in
its people the right fo vote 1s the legislature has responseothe decisionsofthe Florida Supreme Court do
prescribed is fundamental; and one source of is nol satisfy the minimum requirement for nonacbirry
fundamental nature les in the cqual weight accorded (0 eaten of voters necessary to secure the fundamental
cach vote and the cqua dignity owed to cach voter. The right. Florida's basi command fo the count of legally
Stat, ofcourse, atergratin the franchise inthe special cast votes i to consider the inca of 106 the voter”
contextofArie I, can take back the power appoint 772 S024, at 262. This is unobjctonableas an abstract
lectors Seo id, 0135, 13 SCL 3 (+ [There is no dou proposiion and a tating principle. The problem heres
OF the righofthe legislature to resume the power ++830 in the absence of specific standards (0 ensure is equal
a any time, for i can neither be ken away nor application. The formulation of unitorn_ les 0
abdicated’ *) (quoting 5 Rep. No. 395, 43d Cong, 1st deteine intentbasedon hes recuringcircumsiances is
Sess. 9.1870) practicable and, we conclude, necessary.

419 19 The right to vote is protected in more than the The law does no refrain fom searching fo the intent of
initial allocation ofthe franchise. Equal protection applies the actor in a mullite of circumstances; and in some

a5wel to themamerofis exercise, Havingonce ranted cases the general command 10 asceran intent is not
he right 10 vote on cqual terms, the State may nol, by susceptible to much further refinement. In tis instance,
Iter arbitrary and disparate ncamen, value ne person's boweve, th question is notwheter(0 believe @ wines.
Vote over that *108 of snoher. Sc, eg. Harper buthow o nerpre temarks or holes or srsches on an
Virginia Ba. of Elections, 383 US. 663, 665, 36 SCL inanimate obec, a picc of cardbourd or paper whic, it
1079, 16 L.E24 169 (1966) ({Ojnce the franchise is is snd, might not hav registered a5 a vote during the
ranted to the elctorat, lines may not be drawn which machine count. The factfinder conffons hing, nok 3
are inconsistent with the Equal Protection Clause of the person. Th search for intent can be confined by specific
Foutcents Amendment), It must be femembered hat rules designedto ensure uniform treiment.

“the rightofsuffagecanbedenidby adebasementor
dilutionofthe weight of acitizens vote justes effectively The wantofthose rles here has led to unequal evaluation
5s by wholly prohibidng the free oxercise of the ofballos in variousrespects. Seeid at 1267 (Wells, C.J,
franchise.” Reynolds v. Sims, 377 US. 533,555, 81 S.CL dissenting) (“Should a county canvassing board count or
1362, 121 E424 506 (1964). not count a “dimpled chad” where the voter is able 0

Successfully dislodge he chad in every other cones on
There is no diffrence between the two sides of the that hallow? Here, the county canvassing boards
present convoversy on ese basic proposiions. disagree”). AS seems ( have been acknowledged acral
Respondents say that the vry purposeofvindicating the argument, the sandards for accepiog or rejecting
ight 0 voe justifies the recount procedures now at issue, comested +531 ballots might vary not nly rom county
"The question before us, however, is whether th recount to county but indeed within a single couaty from one
procedures the Florida Supreme Cour has adopted awe recountteam to anaher.
Consistent wih is obligation to avoid arbiary and
disparate ecament ofhemembersofits lector, The record provides some examples. A monior in

Miami-Dade County testifiedat ialthathe bserved that
Mach of the controversy secs to revolve around ballot three members of the county canvassing boed spplid
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different standards in defininga legal vote, 3 Tr. 497,499 because he filed 0 vote for a candidat in way readable
(Dec. 3, 2000).Andtestimony at ria also revealedhatat by amachine may sil have his vote couned i a manuel
Teast one county changed fs evaluative standards during recount; on th other hand, the cizen who marks two
the counting process. Palm Beach County, for example, candidaes in 8 way discemible by the machine will nox
began the process with a 1990 guideline which precluded hav the same opportunity 0have his ve cout, ven if
counting completely tached chads, switched 10 a rle a manual examination of the ballot would reveal the
hat considered *107 vol o be legal ifany ght could requis indica of intent. Fuhenmor, the cizen who
be seen through a chad, changed back lo he 1990 ule, marks two candidate, only oneofwhichisdiscernibleby
and then abandoned any pretcase ofaperse rule, only 9 the machine, will have his vote counted even though it
haveacourt order tht the county consider dimpledchads should have been read as an invalid ballot. The Site
legal. This i not a process with sulicient guarantees of Supreme Cour’ inclusion ofve counts based on thse
equal weament variant standards exemplifies copcerns with th remedial

processes hat were under way.
An carly case in our one-person, one-voe jurisprudence
arose when a State accorded arbirary and disparate That brings the analysis© yet 8 furtherequal protection
seamen to voters in ts different coundes. Gray problem. The votes certified by the court included 5
Sanders, 372 US. 368, 8 S.C. 801, 9 LE24 £20 partial otal rom one county, Miami-Dade. The Florida
(1963), The Cour found » consiuional violaon. We +#532 Supreme Cour’ decison tus gives no asurnce
reliedonthese principles inthecontext of the Presidential tht he recounts included i a final certification must be
selection processin Moore v Ogilvie, 394 US. 813.89 complete. Indeed, i is respondents submission hat it
SCL 1493, 23 LEA24|(1969), where we invalidateda would be consisent with the rules of the recount
county-based procedure bat diluted the influence of procedures0include whatever arial counts aredoneby
Giizens in lager counties in the nominating process. thtimeof nal erification, and we itrpret the Florida
There we observed that [the idea tha one group con be Supreme Court's decision (0 permit is. See 772 0.24,
granted grate voting suength than another s hose to a 1261-1262, n. 21 (nating “pracicl iffcules” may
he one’ man, one vole basis of our represenaive control outcome of election, but ceriying paral
aoverment” 1d, 1 819,89 SCL. 1493 Miami-Dade tolal nonetheless). Ths accommodsiion no

doubtresultsfrom thetruncated contest period established
TheSate SupremeCourt ratified this uneven treatment. It by the Florida Supreme Court in Palm Beach County
mandated that the recount touls fom Wo counties, Canvassing Bd. v. Harris a respondents” own urging.
‘Miami-Dadeand Pom Beach, be included i the crtifid The press of ime does not diminish the consiutional
total. Thecourt also appear to hold sub silerio thatthe concen. A desire for speed is not a general excuse for
recount totals from Broward County, which were not ignoring equalprotection guaranies.
completed until afer the original November 14
Cortfcaion by th Secretary, wer (0 be considered part *109 In addition o hese diffcues the actual process by
Ofthe new cerifed vote touls oven though the couny which the votes were o be counted under te Florida
contifcaton was not contested by Vice President Gore. Supreme Courts decison raises futher concerns. That
Yet cach of the counties wed varying smdards to onde didnotspecify whowouldrecountthe ballot. The
determine what wasa legal vote, Broward County used s county canvassing boards were forced (pul logther ad
more forgiving standard than Pam Beach County, and hoc (cams of judges from various Circus who had 10
uncovered almostthc mes as manynew vcs, aresull previous ining in handling and imerpreing balls.
markedly disproportionate to the diflieoce in population Furthermore, whileotherswere permite 1 observe, hey
between the counties. were prohibited fom objecting during he recount
1 addin, th recountsinthes tree counties were not The recount process, in its features here described, is
limited 1 So-called undervcs but extended to ll of he inconsistent with the minimum procedures necessary 10
alos, The distinction has rea consequences. A manual proicet the fundamental righofcach voter in he special
recount of all ballots identifies no only tose ballos instance ofasaiewide recount under the authority ofa
‘which show no vote but also tose which conan more single sate judicial officer. Ourconsideration i limited 0
than one, *108 th so-called overvocs. Neithercategory the prsent circumstances, for the problem of equal
will be counted by the machine. This is no a wivial  proection in election processes generally prescats many
concer. AC oral argument, respondents estimated there complexities.
arc a5 many as 110.000 overvoes statewide. As a result
he cizen whose ballot was not read by a machine The question before the Court is not whether local
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by the Secretary, **533 as required by Fla. Stat. Ann. § oni

101015 (Supp 2000). Pursuant(0this Court's Rule 45.2, the Clerk is directed0
‘The SupremeCourtofFlorida has said that the legislature issuethemandateinthiscaseforthwith.
intended the State’ electors to “participa(c] fully in the Leis so ordered.
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require us to reverse the Florida Supreme Cours
decision. InMcPherson. Blacker, 146 US. 1, 13.01. 3,36L Ed.

869 (1892), we explained that A II, § 1, cl 2,
“conveyls] he broadest power of determination” and
“leaves it to the legislature exclusively to define the
method”ofappointment. 146 US, at 27, 13 S.CL 3. A
sigificant departure from the legislative scheme for

st appointing Presidential electors presents 0 federal
constitutionalquestion

We deal here not with an ordinary clction, but with an Ti 3 USC. § 5 informs our applicationof Art. IL, § I,
sition for the President of the United Stes. In Ch 2 10 the Florida stutory scheme, which, 3s the
Burroughs v. United Stats, 290 US. $34, 545, 54 S.Ct. Flocia Supnune Coun shommiaiont, Suki du way
287,78 L.Ed. 484 (1934), we sid: into accoun. Section provides that the State's selection

of cectors “shall be conclusive, and shall govem in the
“While presidental electors are not offices or agents Counting ofthe clectoral votes”ifthe lectorsre chosen
of the federal government (1 re Green, 134 US. 377, under laws enacted prior to clection day. and if the
379, 10 SCL 586, 33 LEA 951 [ (1890) |), they election process is completed six days prior to the
exercise federal functions under, and discharge duties Meeting of the electoral college. As we noted in Bush
fn virtue of authority conformed by the Constuton of Palm Beach County Camvassng Bd. 531 U.S. at 78, 121
the United Stes. The President is vested with the SC471, 148 LEA24 366:
exceutive power of the nation. The importanceof his " %
electionand the vial characte of is relationshipt0and “Shot § § smitten x plicit of fold Joy 5gos would assure finality of the State's determination if

a made pursuant 0 a sate low in efect before the
Likewise, in Anderson . Celebresze, 460 USS. 780, election, o legislative wish to take advantage of the
794-795, 103 SCL 1564, 75 LEA2d $47 (1983) safeharbor’ wouldcounsel againstanyconstruction of
(footnote omited), we *+534 sad: “(lJ the context ofa the Election Code that Congress might deem (0 be a
presidental election, tteimposed restrictions implicate change inthe lw»
a uniquely important ational intrest, For the Presiden If WE &e 10 respect he legislature's Article Il powers,
andthe Vice Presidentof the United Sats ar the only~~ Uherefore, we must ensure that postlection sate-court
Sect officals who reprsent all he voles in the actionsdo not fusrtethelegislative desire 0 atin the
Naton” “safe harbor” providedby § 5.

In most cases, comity and respect for federalism compel 1 Florida, the legislature has chosen 10 hold saewide
ut to defer to the decisions of state courts on issucs of CIEGtons 0 appoint the State's 25 electors. Importantly,
statelaw. Thatpracticereflectsourunderstandingtha the the legislature has delegated the authority to run theionsofeshs Gabiomnesof elections and to oversee clcton disputes fo the Secretary
the will ofthe Statesa5sovereigns. CF. Erie RCo.» of #114 State (Secretary), Fla. Sat. Ann. § 9.01201)
Tompkins, 304 US. 64, 58 SCL 817, 82 LEA. iss (Supp200D), and to state circuit cours, 55 102.1681)
(1538). Of cours, in ordinary cass, the distution of 102.168). Isolated sections ofthe code may well admit
Ces mons tc branches of x Sime's goverment OFmorethan one ntrpretation,bu thegenera coherence
taiscs no questions of federal constiuional law, subject OF Ue legislative scheme may no be alered by judicial
to the requirement tha the governmentberepublican in IMeTPrettion 30 33 (0 wholly change the statutorily
Character: See US. Const,Af. IV, § 4. But here sre a Provided apportionment of responsibilty among these
few exceptional cases in whichtheConstitution impascs a YA10us bodies. In any election buta residential election,oaaocnia the Florida Supreme Cour can ive1 line or as much
ovement This one of em Ariel 1, § 162, deferenceto Florida's executivesa it chooses,sofr a5
vii ht {4]0ch Ste hah poms in such Vines Article I is concerned, and this Court will ave no cause
55 the Legislanre thercof may direct” electors for 10 QUESion the court's actions. But, with respect to a
President and Vice President. (Emphasis added) Thus, Presidential election, the court must be both mindful of
+113 the textofthe election law itself, and not just its the legislature's role under Article Il in choosing the
interpretation by the courts of he Sates, tubes on MarOfappointing clecors and deferential (0 tose

re 44535 bodies expressly empowered by the legislature to
ne " oo cayouts constiotional mandate
WESTLAW © 2020 Tnomson Reuters, i claim to originalU.S. Govarmment Works 8
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“un
In onder 0 determine whether sae court has infinged
upon the legislature's suhriy, we necessarily must
Chamine the aw ofthe Sue a if existed prior to the Actingpursuant ois constitutionalgran ofauthority,thene te aout Though we. einen Gut to ats Florida Leghlatur has crested detailed, if not perfcly
Cours on the. interpretation of sie lawsee, eg, cred: siutoryschemethat provides for appoinment of
Millaney v. Wibur, 421 US. 6%, 95 SC 1801, 44 Presidential electors by dire clection. Fla. Sat. Amn. §
LEG24 508 (1975) there ae of course areas in which 103.011 (1992). Under the statute, “[v]otes cast for the
an en Bo a mye an actualcandidatesforPresident andVicePresident shall be

independent, isill defeats, alysisof state a. cowed as voles cast for the presidental clecorssupporting such candidates” id The lgislaure *+536
For example, in NAACPv. Alabamaexre. Patterson, aa. designated the Secretary 3s the “chief clecion
57 US. 45,78 SCC 1165,2 E424 1488 (195%, i officer,” wit the responsibilityto *{lbtain and maintain
“was argued thst we were without juisdicion because the nifomity inthe application,operation,and interpretation
peiioner had not pursued th core spells remedy in Of the clecion laws Fla. Sut. Am. § 97012
‘Alabama's state courts. Petitioner had sought a state-law (Supp.2001). The state legislaturehasdelegatedto county
‘writ of certiorari in the Alabama Supreme Court when a ‘canvassing boards the duticsofadministering elections. §
wit of mandamus, according tht cour, was proper. 102.141. Those_bourds are respoasile for providingWe found hs tow around inadequate defen pay Tul o the state Elections Canvassing Comission,
Jurisdicion because we were “unable to reconcile the Comprising the Gover, the SecearyofSat, nd theBeord ofthe Abas Supreme Cont wit Director of the Division of Flecion. § 102111. CE
Fo Aiba proseene 14-156, SC 116s. The Boardman v Esteva 323 S024 259. 268 n. 5 (1975)
Dumond said ground was so. novel, in our (The lection proces. is commited o the executive
independent *115 estimation, that “petioner could nor branch of goverment through duly designated oficial
iybedeemedtohavebeen apprised of existence ll chrged with specific duces ... [The] judges [of
1d, at457,78 S.Ce 1163. these officials]areentitledto be regardedbythecourtsas

presumpively comet.”
Six years ter we decided Bou . CityofColumbia, 378
US. 347,84 S.C. 1697, 12 E424 894 (1964), in which Af the election has taken pac, the canvassing boardsLhe sat cout had hel, conry to precedens, ha the FECivE reums fom preci, couat the votes, ad inthe
stat twespas law applied to back iin demonsistors ent that 2 candidate was defeated by 035% ar les,he ad ramsentto ote pice propery bot were hen conduct 8 mandatory recount. Fla. Sat. § 10214108)
asked to leave. Relying upon NAACP, we concluded that (2000). The county canvassing boards must file certifiedSo Cool BEIT Coe imerpreaton ofs lectionreums wittheDepartmentofSteby pm. on
sate penal statute had impermissibly broadened the scope the seventh day following the lection. § 102.112(1). TheEe wa oad et aut veg movidea, Elections Canvassing Commission must thes ceri the
violationofdue process. See 378 USS. at 361-362, 84 resultsofthe ection. § 102.111(1)
SC 1697. What we would do in te present case is
precisely parallel: hold that the Florida Supreme Court's. The state legislature has also provided mechanisms both
interpretation of the Florida election laws impermissibly for protesting clectionreturns and for contesting certified
distorted them beyond whata fair reading required, in *117 election results. Section 102.166 govemns protests.
ViolationofAricLs Any proest must bs fled prior to the certification of

election results by the county canvassing board. §
Thisinquiydoes not imply adisrespect for sate cours 102.1664), Once a protest has been filed, “(oh
but ratherarespectfor theconstutonally prescribed role CUNY cimvassing bowrd may authorize a manualof sate legitamnes. To arach definitive weight 10 the recount.” §102. 166(4)c). If asample recount conducted
pronouncement of a ste cout, whe the very question PUrsiant 1 § 102.1665) “indicates an eror in the vote
asa is whether he court hs actually depeid fom the bulaion. which could affet the outcome of the
statutory mening, wouldbe10 abdicate ue responsibility SIcton” the county camassing board s insimcted 0
10 afore the xplicit requirements ofArce IL. (a) Core he mor and recount the remaining precinctswith the vole tabulation system; (V) Request the

Deparment ofSse to very the tabulation softwar; or
(© Manually recount al ballots”§ 102.1665). In the
event a canvassing board chooses to conduct a manual

oo recountofal ballots, § 102.1607) resribes procedures
HESTLAN ©2020 Thomson Reuters. No ism oorginal U.S Govermmant Works 9
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forsucharecount, Morcover, th courts interpretation of “legal vis,” and

hence is decision to. order a contest-period. recount,
Contests t0thecertification of an election,on the other plainly departed from the legislative scheme. Florida
hand, are controlled by § 102.165. The grounds for satuory law cannot reasonablybethought to require the
contestingan election include *Irleceipt of a number of countingofimproperly +119 markedballots.Each Florida
illegal votes or rejection of a number of legal votes precinctbefore election day provides instructionsonhow
sufficient to change or place in doubt the result of the properly to cast vote, Fla. Sut. Ann. § 101.46 (1992);
election”§ 102.163(3)¢). Any contest must be filed in cach polling place on election day contains a working
theappropriateFlorida circu court, § 102.165(1), andthe modelofthe voting machine i uses, Fla. Sat. Ann. §
canvassing board or clction board is the proper party 101.5611 (Supp 2001): and cachvoting booth contains a
defendant,§ 102.1680). Section 102.168(F) provides that sample ballot, § 101.46. In precincts using puncheard
“he circuit judge to whom the contestis presentedmay balls, voters re instructed fo. punch out the ballok
fashion such orders 35 he or she decms necessry 0 cleanly:ensure that cach allogation in the complaint is
investigated, examined, or checked, 0 prevent or orrct “AFTER VOTING, CHECK YOUR BALLOT CARD
any alleged wrong, and o provide any lel sppropriate TO BE SURE YOUR VOTING SELECTIONS ARE
under such circumstances.” In Presidential elections, the CLEARLY AND CLEANLY PUNCHED AND
contest period necessarily terminateson the dat set by 3 THERE ARE NO CHIPS LEFT HANGING ON THE
USC. § 5 for concluding the Stwe’s “fal BACKOF THE CARD, Istuctons o Voters, quoted
determination”of lection controversies. inBricfo RespondentHarista. 13,1.

No reasonable person would cal it “an eroin the vote
In its fst decison, Palm Beach Canvassing Bd v. tabulation,” Fa Stat. Ann. § 102.1665) (Supp2001), or
Harris, 772 S024. 1220 QUO0) (Harris 1) the Florida a “rection of-. legal voles” § 102.1636) when

Supreme Court extended he7-day statutorycertification electronic _or_clectromechanical_equipment._performs
deadline established *118 by the legislure? This preciselyin the manner designed,andful to countthose
modification of the code, by lengthening the protest ballots thatae bok markedinthe mannerthat these voting
period. necessarily shortened the comest period for instructions explicily and. prominently specify. The
Presidential elections. Underlying the extension of he scheme that the Florida Supreme Cour’s. opinion
ceniicatondeadlineand he shortchanging ofhe contest abuts 1 the legislature i one in which machines are
period was, presumably, the clear implication that required©be “capable of comectly counting voles,” §
Ceriication +537 was 4 matter of significance: The 101.5606), but which nonetheless regulary produces
corified winner would enjoy presumptive validity,  clecions in which legal votes we predictably nor
making 5 contest proceeding by the losing candidate sn tabulated, 50 that in clos elections manual recounts are
uphill bale. In its lest opinion, however, the court regularly required. This is of course absurd. The
cpies certification of virally all egal consequence Secretary, who is authorized by law to issue binding
during the contest, and in doing s0 departs from the interpretationsofthe Election Code, §§ 97.012, 106.23,
provisions enactedbythe FloridaLegislature. rejected this peculiar reading of the states. See DE

00-13 (opinion ofthe Division of Elections). The Florida
“The coun determined that canvasing bowds” decisions Supreme. Cour, +120 allhough it must defer to the
regarding whether to recount ballots past the certification Secretary's interpretations, sce Krink v. Take Backdeadline (even the cerificaton deadline csablished by Tampa Political Commitice, 625 So2d $40, 844
Harris 1) ae to be reviewed de novo, although the (F193), rejected. her reasonable interpretation and
Election Code clearly vests discretion whether(0recount embraced the peculiar one. See Palm Beach County
in the boards, and sets strict deadlines subject to the **S38 Canvassing Bd. v. Harris, T72 S024 1273 2000)
Secretary's rejectionof ate tallies snd monetary ines for (Harris I).
ardines. See Fla. Stat. Aun. § 102.112 (Supp2001.Moreover, the Florida court held that al late vote tallies But s we indicated in our remand ofthe carlicr cus, ina

arivingduring th contestperiod shouldbesutomatically Presidential lection the clearly expresed intent of the
included in th certification regardlessofthe certification legislature must prevail. And thre sno basis or reading
deadline (even the cenifcaion deadline established by the Florida statues as requiring. the counting ofHarris1), thus virally climiatingboth th deadlineand improperly marked ballots, as an examination of the
the Secrviary’s discretion to. disregard recounts that Florida Supreme Court’ textual analysis shows. We will

vila it not parse that analysis here, except to note that the
principal provision of the Election Code on which it

_ lid, § 101.5614(5), was, a5Chief Justice Welspoinied
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otidientin Gore Hari, 7725034 120,167 challenges snd coin spss 0 the pre Cour of
(2000) (Harris 1), entirely irrelevant. The State's Floridaandpetitions for certiorari to this Court,theentire
Attomey General (who was supporting the Gore recounting process could not possibly be completed byCoons) onhone or En ee ht av td. Veen ory in I Soren Court of
io ht as clon had mal ean hey Florida tes 1 confer
Cotenots of heconBokane unite1 hes comic £3 be cou] ih he
uae ees cima o dng wot mn Tv, Taare ie ames 778024, 1368, 23, made
Tora, Buk. Pl Dea Cony Camas ho sri hth seamigy ntl spel ouldBO 0 00830 7. Sot 3000 WE echpadofnha, ough Hors Supreme163660. “1-410. Bovind Coy Coma Cou an. on acai ken over 5 35 0 Toone
Board. Hogan 401 Sa30 30%, 500 (FCLNTRAD) duis ovr oc kom, ee ci Beckirom
lol"of oom. 10 ito cnn bilo wilh Vopaia Com Camatsing Bi. 01 S020 720 (1999)
ming pope ha, foth st ep, By un (skin, cnt of tT rick 16 mons ale he
heesrc,eedbhSoy be 133 io,hh 4nd ddd he pel 1h
ell bag yh legions ih prs ca wilh ren proopncs But he dr
only to (in snd minon GadnsTo +599 Perini scion sly
re lin. pion. 1nd Haren of he Tokpet ceuhBonen rcsecon tar § STORE) wa to So om heelie whens Ast dintno

“lo (te fou dys remain, ul sonal bosTo eid bh nl ltt speic th en of he vr in. proces ope feoie ames dc trea proven be made forjrreapinipnyrompiypiyw Couns Adina, is shor sme piod mus.Show Tr ail Te. 1 Tepe ami hs
The soe andsare of he rend adr bytd co i le spon,
Florida SprCoutepi the lglave AI tofpnt
104k “E31 ubiovageof he salt dos provided oy § those nearly sixmillion voterswhoare able to correctly
VUSC38 Shy, Foie Bou Sours Camating 00. cast hei ballots on lection day.” 772 $0.20, a 1269S31°US, 0 78, 121 SCL 471 (pr cuion). December mia
13 2000 ot die or4 ol drmoft Honor Well C1)(moc ite
Fonda chor ts will sy § 5. vk he late The er dinerschodisconcn:{The mecty
slmoon of December Bou days before is Searing omthe cena requirmentsofthe low by
Seite Spee CotoFiriinmieed soos POG reywhich impose 0 iow ndote of hove of scale rsd Which wil ail xd to chao”1d.rough 04 of he S's 0 sos. Towt ont 4 og. dieing. ined by Sh.1
Seahorchve_petapsdeus —crny £3006 vey ol tse rcs, and in gt of the eile

om vas a intent identified by the Florida Supreme Court to bring
hase Sallis favs sek phviousy hems bul; tiny Florida withinthe “safeharbor”provision of 3 US.C. § 5,
were initially read by voting machines at the time of the the remedy bed by th Lo Ce F Florida.
election, and thereafter reread by virtue of Florida's Towely Dusied be. SeprerntCourt o€ Flan: Canobeend sprog on of eerie.Soraaon. ta cops nay Satedomednpg” ca eofDecember.
fraud in the election. The Supreme Court of Florida hinA nit on
orderedthisadditional recount undertheprovisionof the ri on “orton Co Pie me co its bethoy1 PEs wich anid ctbecompet by Denteprovide, rele thay is. appropriate under such 12, thereby preventing» final determinationby thatdate.
circumstances.” Fla. Stat. Ann. § 102.168(8) (Supp 2001). For these reasons, in addition to those given in the per

Surely when the Florida Legislature empowered the cvriem oon,we wotkd reverse.
Coe of te Sie 1 gt “poe el, msve es le ha pul ws isons, byCoo sof 3 US. 3 5. In Tg fhmwa eg
WESTLAW © 2020 Thomson Reuters. No claim to original U.S. Government Works. "
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+123Justice STEVENS, with whom Justice GINSBURG their views for those of the sate judiciary on matters of
and Sustce BREYERjoin, dissenting. sate law.

The Consintion assigns (0 the Sues the primary Nor ae petitioners correct in asserting tht the flue of
responsibilityfordetermining the manner ofselecting the the Florida Supreme Court (0 specify in detail the precise
Presidential clecors. See Art II § |, cl 2. When manner in whichthe“tent ofthe voter,” Fla. ia. Amn.
questions rise about the meaningof sate laws, including § 101 561445) (Supp2001), i (0 be determined ries ©
cction laws, it is our setled practice to accept the the level of a constitutionalviolation Wefoundsuch a
opinionsof the highest cours of the States as providing violation +125 when individual votes within the same
the final answers. On rare occasions, however, citer State were weighted unequally, see, e.g, Remolds v.
federal statutes or the Federal Constitution may require Sims, 377 U.S. 533, 568,84 S.C1. 1362, 13 LEd24 506
federal judicial intervention n sat elections. This is not (1964) but we have never before called into question the
suchanoccasion. substantive siandard by whicha Stat determines that a

votehsbeen legallycast. Andthere is noreasontothink
“The federal questionsthatultimatelyemergedin his case that the guidance provided (0 the factfnders, *+S41
are not substantial. Arce I provides tht “(each State specifically th various canvassing bosrds, by the intent
shall appoint, in such Manner as the Legisiure diereof of the voter” sandardi any less suficient—or will lad
may direct, a Number of Electors” /bid (emphasis to resulis any less uniform than, for example, the
added) Tt doesnot reste sate legislatures out of whole “beyond reasonable doub” standard employed. every
cloth, but rathertakesthemastheycome—screatures day by ordinary citizens in courtrooms across this
orn of, and constrained by, her sate constitutions. Lest county.”
there be any doubi, we sated over 100 years ago in
McPherson v. Blacker, 146 US. 1,25, 13 SCt. 3,36 *126 Admitedly, the use of differing subsiandads for
LEA 869 (1852), that “(w]ha s forbidden o required to determining voter niet in diffrent counties employing
be done by a Sale” in the Article II context is forbidden similar voting systems may raise serous concerns. Those
or required of the legisliive power under sale concerns are alleviated—if not eliminaied—by the fack
constitutions as they exist” In the sume vein, we also that a single impartial magisirate will ultimately
observed thar “(he [State's] legislative power is the adjudicate alobjection arising from therecountproces.
supreme authority except a limited by the constitution of OF course, as a general matter, “(he interpretation of
the State” Ibid: cf. Smiley v. Holm, 285 US. 355, 367, constitutional principles mustno beto literal. We must
52S.CL397,76 LEA. 795 (1932) The lgisaive **540 remember tha the machinery of government would nok
power in Florida is subject (o judicial review pursuant work if it werenotallowed s lle play in ts joins” Bain
#1240Arile V oftheFlorida Constitution,and nothing Peanut Co. of Tex. v. Pinson, 282 US. 499, 501, 51 S.Ct.
in Anile II of the Federal Constitution frees the swe 228, 75 LEd. 482 (1931) (Holmes, 1). If it were
legislature from the consrints in the State Constitution otherwise, Florida's decision (0 lave (0 each county the
ha created it. Moreover, the Florida Legislature's own deemination of what balloing__ system 0
decision to employ a unitary code for all clections  cmploy—despite  cnomaous differences in
indicates tht i intended the Florida Supreme Court to accuracy! might run afoul of equal protection. So, 00,
play the same role in Presidential lectons that it has might the similar decisions of the vast majority ofsate
historically played in resolving electoral disputes. The legislatures to. delegate to local authorilies certain
Florida Supreme Court's exerciseofsppellate jurisdiction decisions with respect to. voting systems and ballot
therefore was wholly consisent with, and indeed design.
contemplated by, the grant ofauthority in Article Il

Even assuming that aspectsofthe remedial scheme might
TearneedsstaringthatCongress, pursuant03USC. ulimately be found 0 violate the Equal Protction
§'5,did not impose any affimativ dutics pon the States Clause, | cold not subscribe to the majority's disposition
that their govemmental branches could “violate.” Rather, ofthe cose. AS the majority explicitly holds, once a sate
§'5 provides a safe harbor for States (0 select clectors in legislature determines to select electors througha popula
contested elections “by judicial or other methods’ vote, the right fo have one’s vote counted is of
established by laws prio (0 the clecton day. Section 5, constitutional  satre. As the majority further
like Article I, assumes the involvement of the sate acknowledges, Florida law holds that all ballots that
judiciry in interpretingstate lection laws and resolving reveal the intent of the voter constitute valid. ves
lection disputesunder hose aw,Neither§5norArticle Recognizing these principles, the majority nonetheless
I grants federal judges any special authority o substute orders the terminationofthcontest proceeding befor all

WESTLAW ©2020 Thomson Reuters. No cain0 original U.S. Government Works °
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such votes have been tabulated. Under thee own majorityofthis Court can only lend credence (0 the most
reasoning, *127he appropiate cours of acionwouldbe cynical appraisal of the work of judges throughout the
fo remand to allow more specific procedures for land. It is confidence in the men and women who
implementing the legislaur’s uniform general sandard administer the judicialsystem that is the rue backbone of
tobe established. the ruleoflaw. Time will ne day heal the wound to that

confidence that will be inflicted by todsy’s decision. One
In the interest of fmaliy, however, the majority thing, however, is cera. Alhough we may never know
effectively orders the disenfanchisement ofan unknown wilh complet cerainty the identity of the winner of this
number of voters whose ballots reveal their intend year's Presidential clcton, +129 the deny of the loser
are therefore legal votes under sate law-but were for is perecly clear. It is the Nation's confidence in the

somereasonrejectedbyballot-countingmachines. Idoes judgea a impartial guardianoftheruleoflaw.
50 0n the bsis ofthe deadlines set fort in Tle 3 of the
United States Code Ane. at $32. But, a5 | have already respectfully dissent.
noted, those provisions merely provide ules of decision
for Congres o follow when selecting among conflicting
slates ofelectors. Supra, a 540. They do not prohibit
State from counting what the majority concedes to be Justice SOUTER.withwhom Justice BREYER joins, and
legal votes until bona fide winner is determined. Indeed, with whom Justice STEVENS and Justice GINSBURG
in 1960, Howal appointed two sas of clecors apd Join stoall but Part I, dissenting.
Congress chose to count th one appointed on January 4,
1961, well afer the Tie 3 deadlines. See Josephson & The Court should no have reviewed either Bush v. Pai
Ross, Repirig the Electoral College, 22 J. Legs, 145, Beach County Canvassing Bd, 531 US., at 70, 121 S.C
166,0.154 (1996)? Thus, nothing preventsthe majority, 471 (er curiam ), or this case, and should not have
+4542 even if it properly found an cqual protection sopped Florida'sstem torecountallundervote ballots,
violation, from ordering reliefspproprst to remedy that sec $31 U.S, at 102, 121 S.CL 471, by issuing a stay of
violation without depriving Florida votersofther rightto the Florida Supreme Court's orders during the period of
have their votes counted. As the majority nos, “fa] isreview,see Bush v. Gore, S31 US. 1046, 121 S.C.
desefor spe is nota general excuse for ignoring equal S12. IF ths Court had allowed the Site (0 follow the
protection guarantees Ante, 3 532. course indicated by the opinions of is own Supreme

Coun, itis entirely possibe tht thre would ulimatcly
Finally, nether in his case, nor in ts carlicr opinion in have been no issue ecuiring our review, and politcal
Palm BeachCoury Canvassing Bd». Haris, 7725024 tension could have worked itself out in the Congress
1220 (2000), did the Florida Supreme Cour make any followingtheprocedureprovided in +#5433 USC. § 15.
substantive 128 change in Florida clectoral law Ks The cas being before us, however, ts resolution by the
decisions were rooted in long-established precedent snd muoriy is anothercrroneous decision.
were consistent with the relevant statutory provision,taken as a whole. It id what courts doit decided the As will be clear, | am in substantial grecment with the
case befor itn light ofthe legislature's intent to leave no dissenting opinions of Justice STEVENS, Justice
legally cast vote uncounted. Insodoing, it reliedon the GINSBURG, and Justice BREYER. | write separately
sufficiency of the geaeral “intent of the voter” siandard only 10 say how straightforward the sues before us rally
articulated by the suc legislaure, coupled with a ae
procedure for ultimate review by an imparisl judge, to
resolve the concer about disparate valuations of Thereare hee sues: whetherth StaeSupremeCourt's
contested bllos. If we assumes | dohat the  inierpretation of the statute providing for 8 contestofthe
members of that court nd the judges who would have Sate clcton results somehow violates 3 USC. § 5;
caricd out ismandateareimpartial, is decision dossnot Whether (hat cours consruction of the state story
evenraise acolorablefederal question. provisions goveming contests impenissibly changes astate law from what the States legislature hs provided,
What must underlie peioners® entire federal assaulton in violation of Aticl I, § 1, cl. 2, of the National
the Florida clection procedures is an unstated lack of Constitution; and whether the mancr of interpreting
confidence in the impartiality and capacity of the site markingsondisputed ballots failingto cause machines
judges who would make the critical decisions if the vote Tegiter votes for President (the undervale ballots)
countwere0proceed. Otherwise, their position is wholly ~~ Violles the equal protection or *130 due. processwithout merit. The endorsement of that positon by the guaranteedby te Fourtcath Amendment, Noneofthese

_ oo issues is difficulttodescribeor to resolve.
WESTLAW ©2020 Thomson Reuters. No clam t original U.S. GovernmentWorks. [5
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suatury inrprtaion, 1th pointofbing a nonjudictal
2c ad producing no low metered 1 he Iepsaivs
Actinqestion.
The stating point or valusin the clthtth Florida
Supreme. Cou’ inipreation. llstively rewrote §! 102.168 must be the langusge of the provision on whichGore relist show his ght 0 ris hs contest. that he€3USC.§ $eis st serious a proviously cried result in Bushs favor wa produced

Crancondos fo tin » Sscotton of 5 “em of sun of lal vous stintPrsientl clecos 3 conciive in th event 8 SHANES or place in doubt the rel ofthe election” Fla: ot decom mest 3 Sat Aun. § 102.163GXE) (Supp2001). None ofthe sate
TeConroe Corman court's interpretations is unreasonable to the point of
requires selection undera egal scheme in placebefore the SSPIIng the +544 legislative enactment quoted. As |
election, with results determined at leas six days before ae Delo,Se ns ofsssie dss for cog ccm vos. But 0 Sais 20%, x0 omemgt havebee beter th he

ome uo as anno do hat (fom the majority opinionof iat corandvariousbitsWier reson he snion sc ull o Soy the hemuy opinionof cour nd various briCondon of 3s spl sfahsbencal 90d1 ut shaves ot he mary vi
“sal arbor” And eventk deleminion 0b made, 0 Eh insane vin he bons of resembleifmade anywhere, nthe Congres. nepretion an consi

1. The statue docs not define a “egal vot” the eectionof which may Sift the loon: The Sse Spree
Courtwas therefore required to define i, and i doing thr
the. coun locked to. another clocion st, §u 101561409), dealing with damaged or defective ballots,which contin a provision tht no. vote shall be
iceganed if thre a clear indication of the tet ofThe second mater Her goes0 the State Supe COUT'S vn as, determined by the canvassing board” Thetrain of cr ms in thsea cordceive oflookinhevor mrt

Soveraiag ection “snl” indicating that the legislature probably meant “legal vote™(S001): ther i 80 son hers SO 0 Se me's vote recndd on 5 alt nc hscourt's nerpreaton of the related provisions AESNE ose end. “133 Gove». Herr 773 Sd 124%wiltheaecedenprocess of “proces” puriculir Ye 1354 1357 (3000). 1 is petty re tht he motcours, § 102.166, which was involved in he PIEVIOUS igh have chosen a ilsnt reading. Se... Bret forcas, Bush Palm Beach County Camassing BL THe Respondent Hos a. 10 (defn og voi avSuds hthr the fdgmentof he Sie Spree Court brnrie 43110 (Gefnng, el vrs” ashus isplced te state Iga’ provisions for clecon. nceeds rrnet, paicontss i th lawasdeclaredby he cour TIE BOM con nd i he pling placer”).Butevn sr ntihe provisions made by the gia, ©which 0 "so conintionsl votion. in folowing he meovyNational Consiuon commis responsBiy for View, Ariel 11 uncomeumaed wih en engeeensdetermining Row cach Sais Presidential lors swe owt 1 1+1100chosen?Sc US, Cons.Ar I,1 2. Dus doesntofcourse, cin nayuci ac roo HOHE. Th Florida cou sex inepreted “scion” 10of cera meng coouh 0 dpc he egHMNE Semin i se a co io 10
provision and violie Ack I SMES EQUI sqackad in a cones. Again, ihe ste docs vo sangiterpriaion, which dos 10 Willow more act Be nm Toe mo my es, Soc 08
legislative characer +131 ofa saute win he meaning in1 lure to count. 772 0.2.t 1257. Thateningofthe Constition. Brief for Pcioner in Buh. Palm cin within te boundsofcocumon srs, sven theBeach County Carsasing Bd, OT. 2000, No. 00-836,b bicrive to give fleck 10 a vers inetiftt can beLT Won pu oe pendrtnd mind, dire dng,ofsoc, poleconcn,is tht the nerptationof§ 102168 asso ee der reading. lspole;unreasonable 5s tomnscendth. sceepiedboundsof sorky might have concluded tht “rection
WESTLAW 2020 Thamsan Reutars. Ho cai 0 original US GovernmentWorks, fn
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should refer to machine malfuncion, or that a ballot disposed of at the sme level it could have been
should not be treated as “rejectfed]” in the absence of ‘considered by the Congress in any electoral vote dispute.wrongdoing by election offical, Is contestsbe50casy But because the course of *134 le prossedings has10 claim that every election will od up in on. CF Id. at beeninteupted, time ishort, nd he sueis before us, |1266 (Wels C.J, dissening) There is, however, nothing thik it sensibleforthe Court10address it.nonjudical in the. Florida majority's more hospitable

reading. Petioners have raised an equal protection clam (or,altmatively, due process claim, see genealy Logan»3. The same is (ue sbow the cout majority's Zimmerman Brush Co. 455 US. 422, 102 SCI. 1145, 71understandingofthe phrase “vols sufficientto changeor L.EA2d 265 (1982), in the charge that njusiablyplace in dou”he sulofthe lection in Florida. The disparate standards are applied In different electoralGout held tht i he uncounted ballots wer so merous jurisdictions (0 otherwise denial facts. ru tht thehait wasreasonably possiblethtthycontained enough Equal Protection Clase doss not forbid the use of3“legal” votes 10 swing the election, this conest would be varietyofvoting mechanisas within a Jurisdiction, cvuhorized by he statute” While the majority might have though diffrent mechanisms wil have iffeent level ofhough (as 133 the wil judge did) that a probability, not effectiveness in recording vers’ iniencions local varietyapossibly, shouldbenecesay tus acontest, hat canbejustifiedbyconcernsabout cost, the potenti] valuereading i no required by the stulc's ex, which says of innovation, an 50 on. But evidence in fh record heenoting about probabil. Whatever peopleofgood wil suggests ha a diffrent order of spay obiains underandgoodsense may argue sbouttemeritsofthe Florida les for determining a voters intent that have beencours reading, there is no warrant for seying hat it applied (und could continue to be applied to entice{ranscends the mis ofressonable sautry interpretation types of alos uscd in Kenic bands of machine and0 the point of supplanting the sue cnaced by the cxhviting. dental physical characteristics (such 33“legislature”withinthe meaningofArticle11. “hanging or “dimpled” chads) Se, cg, Tr. 238.242
(Dec. 2.3, 2000) (testimony of Palm Besch CountyIn sum, the interpretations by te Florida court raise no Canvassing Board Chairman Judge Charles Burtonsubstantial quesion under *+545 Article I. That cout describing. varying. sindards applied fo. imperfectly

engaged in permissible construction in determining that punched ballots in Palm Beach County duringGore had insted contest authorized by the site precenificaton manual recount id, a 497.500statute, and it proceeded o dict the ia judge to desl (similarly describing varying standards applied inwilh that contest in the exrcie of the discretionary Miami-Dade County) Tr. ofHearing8-10(Dec. , 2000)powers gencrously confered by Fa. Sat. Am. §  (olclng from county canvassing boards proposed102.168(8) (Supp2001), to “fashion such orders as he or protocols for deermining voters nin bot desing toshe dems necessary 0 ensure ha cach allegation inthe provideaprecise, uniform andar) | can conceive OF0complaint is investignied, examined, or checked, to legate. sic nicest served. by thee airingpreveno corect any alleged wrong. and to provide ny treatments of the. expressions of veers” fundamentalrele appropriac under such circunsances” As Juice right. Theiffrncesappearwholly rbirey.GINSBURG has persuasively explained in her owndissating_opinion, ou customary respect for sate Indeciding wht to doaboutthis, we should take accountinterpretations of state low counsels against rejection of of the ae tat clectorl ves are due1 be cast i sithe Florida cours determinationsin thi case. ays. 1 would therefor remand the cas 10 the cout ofFlorida wilh instructions to csiablsh uniform sandardsfor evaluating the several types of ballots tat have
prompted dieing *135 wrens 0 be applicd within
and among counties when passing on such identicalballots in’ any Ruther recounting or Sccessive" recounting) hatthecours might order
Unlike the majority | sc no wamat for tis Court to

Cis only on the third issue before us that thre is a 25sume that Florida could no possibly comply with this
meritoriousargument for relict, asthisCour’sper curiam SAuirement. before the date st for the meeting ofopinion resogaize. I is an issue tha might well have Ios, December 18, Although oneof the dissenting
been dealt with adequately by the Florida courtsifthe Justices of the State Supreme Court estimated thatse proceedings had not been inermuptad and if no, disparate standards potentially affecied 170000 votes,
WESTLAW ©2020 Thomson Reuters. No claim to orginal U.S. Goverment Works. 15
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Gorev. Harrs, 772 $024, 1272-1273, the umber at hei reasoned interpretationof lori lew.sue is significantly smaller. The 170,000 figureapparcatly +9546 represcais all uncounted vies, both This Court more than occssonaly affms statutory, ndundervotes (hose fo which no Presidentl choice was even constintions, niepreaions wih whieh itrecorded by a machine) und overvotes (hose rejected disagres. For example, when reviewing challenges 1becauseofvote formore than one candidate) Tr. ofOral administrative agencies” interpretations of laws theyArg. 61-62. But as Justice BREYER has pointed out, no implement, we defer to. the. agencies unless thewshowing has been made of legal overoies uncounted, and inerpreaton violtes “the unambiguously expressedcoutsel for Gore made an uncontradicted representation intent of Congress” Chevron USA. Ine. . Natural10 theCourtthat the statewide totalof wndervots is about Resources Defense Council, Inc. 467 US. $37, 843, 10460.000. 1d,a 62. To recount these manually would bea S.Ct. 2778, $1 E424 694 (1984). We do so i the faceall oder, butbefore thisCourt stayedtheefforttodothat of the declaration in Article | of the United Satesthecourts ofFlorida were ready todo heir best toge that Constuton tht “All legislative Powers herein grantedjob done. Ther is no justification for deoying the Sue shall be vested aCongress ofthe United Sais” Surely{hc opportuniy (oryto countal disputed alos now. the Constitutiondocsno call upon us to paymore respect10 a federal administrative agency's construction of1respectfully disent. federal han0.3saeigh cours interpretation ofts

own state's law. And not uncommonly, we lt sind
state-court interpretations of federal law with which we
might disagree. Notably, in the habees context, the Court

Justice GINSBURG, with whom Justice STEVENS oits, adheres tothe view tha “thee s no inns reason whyand with whom Justice SOUTER and Justice BREYER the fact that 3 man is a federal judge *137 should make
JoinastoPart1, dissenting. him more competent, or conscientious, or leamed withrespect to [federal law] than his neighbor in the state

courthouse. Stone.Powel, 428 USS. 465, 494,n. 35,
96 S.Ct. 3037, 49 L.EA2d 1067 (1976) (quoting Bator,Finaliy in Criminal Law and Federa Habeas Corpus for: State Prisoners, 76 Har. L Rev. 481, 509 (1963); seeO'Dell v. Netherland. 521 US. 151,136, 117 S.Ct. 1969,138 LEA2d 351 (1997) {The Teague doctrine

THE CHIEF JUSTICE acknowledges that provisions of ~~ Velidates reasonable, **S47 good-filh interpretations of
Florida's Election Code “may well admit of more than existing precedentsmadebystaecourtseven though theyoneinterpretation.” Ane, at $34 concuringopen) ul are shown to. be contrary to ater decisions”) (cing
insteadof espeting tbe sai high cours province say Baler v. McKellar, 494 US. 407, 41, 110 S.Ct. 1212,what the Sai's Election Code means, THE CHIEF 108 LEA2d 347 (1990); O'Connor, Trends in the
JUSTICE maintins that Florida's Supreme Court has Relationship Becween the Federal and State Cours fromveeredsofrfrom: the odin practic of judicial review the Perspective of a Sutc Court Judge, 22 Won. & Maryhat what it dd cannot *136 properlybe called Judging, Lev. $01, 313 (1981) (“There is no reason 0 sssume
My colleagues have offered areasonable construction of that state court judges cannot and will not provide aFlorida's law. Ther consiucion coincides with the view “hospitable forum’ in Iitgating. federal conscnional
of one of Florida's seven SupremeCourt justices. Gore v. ‘questions.”.Harris, 772 50.4 1243, 1264-1270 (Fa 2000 (Wells C.L, disentng), Palm Beach County Canvassing Bd. v. No doubt thre sce cases in whic th proper applicationHarri, 772 So2d 1273, 1291-1292 (Fa2000) (on Offederal lw may hinge on nterprtationsofsae law.remand) (config, 6 to 1, th construction of Florida Unavoidably, this Court must sometimes examine statslaw advanced in Gore ). 1 might join THE CHIEF law in ordertoprotect federal rights. Bul we have deatJUSTICEwere it my commissionointerpret Florida law, Wilh such cases cver mindful of the full measure ofBu disagreement with the Florida courts intepreation  ¥SPEStweowe [0 interpretationsofsale aw bya State'sofits own State's law doesnot warmant heconchsionthat ighest cout. In the Contract Clause case, General
he justices ofthat court have legislated. There is mocause Motors Corp. v. Romein, 503 USS. 181, 112 Cu. 1105,
here to believe that the members of Florida's high court 117 L.EA2d 328 (1992), for example, we said thathave done less than “their mortal best to discharge their although “ultimately we are bound to decide for ourselves
oathofoffice,” Sumner v. Mata, 449 U.S. 539, 549, 101 whether a contract was made,” the Court “accord [s]
S.Ct 764, 66 L.E4.2d 722 (1981), and no cause to upset respectful consideration and great weight to the views of
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the State's highest courc™ fd, at 187, 112 SCL. 1105 time of Fiore's wal). THE CHIEF JUSTICE's
(ting Indianaexrel. Andersonv. Brand, 303 US. 95, willingness to reverse the Florida. Supreme Court's
100, 58 S.Cu 443, 82 L.Ed. 685 (1938). And in Conrral interpretation of Florida law in this case is at least in
Union Telephone Co. v. Edwardsville, 269 U.S. 190, 46 tension with our reluctance in Fiore even 10 interpret
SCL 90, 70 LE. 229 (1925), we upheld the Ulinois Penusylvania Jaw before seeking instruction from the
Supreme Cour’s interpretation of a state waiver rule, Penusylvania Supreme Cour. | would have thought the
ven thoughthatinterpretationresuliedin theforfeitureof “cautious approach” we counsel when federal courts
federal constitutional rights. Refusing to supplant Hinois address maters of sate low, Arizonans, 520 US. at 77,
law with a federal definition of waiver, *138 we 117 S.Ct. 1055, and our commitment to “buildling]
explained that the state courts declaration “should bind cooperative Judicial federalism,” Lehman Brothers, 416.us unless so unfir or unreasonable in its application to US, o1391,94 S.CL. 1741, demandedgreaterrestraia,
those asserting a federal right as (0 obstruct it" Ad, at
195,46.5.C1.90. Rarelyha this Court rejected outrightaninterpretationof

state law by a state high court. Fairfix’s Device v.
In deferring to state courts on matiersofstate law, we Hunter's Lessee, 7 Cranch 603, 3 LEQ. 453 (1813),
appropriately recognize that this Court acts as an * NAACPv. Alabamaexrel. Patterson, 357 USS. 449, 78
“outidelr] lacking the common exposure to local law SCL 1163, 2LEA2d 1488 (1958), andBouiev. Cityofwhich comes from siting in the jurisdiction.” Lehman Columbia, 378 U.S. 347, 84 S.Ct. 1697, 12 LEA2d 894
Brothers v. Schein, 416 USS. 386, 391, 94 S.Ct. 1741, 40 (1964), cited by THE CHIEF JUSTICE, *140 are three
LE42d 215 (1974). That recognition has sometimes. such rare instances. See ante, at 535-536,and n. 2. But
prompted us (0resolvedoubts about the meaningofsate those cases are embedded in historical contexts hardly
lawbycenifying issues10aState's highest cot, even comparable to the situation here. Fairax's Devise,
when federalrightsareat stake. CE. ArizonansorOfficial which held that the Virginia Court of Appeals had
Englishv. Arizona, $20 US. 43,79, 117 S.Ct. 1085, 137 misconstrued ifs own forfeiture laws to deprive2 British
LEd2d 170 (1997) (“Wamings against premature subject of lands secured to him by federal treaties,
adjudication of constitutional questions bear heightened occurred amidst vociferous States’ rights attacks on the
atention when federal cour is asked to invalidate a Marshall Court. G. Gunther&K.Sullivan, ConstitutionalSute’s law, for the federal tribunal risks Law 61-62 (13th 4.1997). TheVirginiacoutrefused to
friction-generatng error when it endeavorsto construea obey this Court's Fairfax's Devisee mandate to enter
novel state Act not yet reviewed by the Sate’ highest judgment for the British subject's successor in interest.
+139 coun”). Notwithstanding our authority to decide That refusal led to the Courts pathmarking decision inissues of state law underlying federal claims, we have Martin v. Hunter's Lessee, | Wheat. 304, 4 LEQ. 97

usedthe certification deviceto afford sate high courtsa (1816). Patterson, a case decided three months afer
‘opportunity t inform us on mattersoftheir own Stae’s Cooper v. Aaron, 358 US. 1, 78 S.Ct. 1401,3 LE424 Slaw *+548 because such restrain “helps build 3 (1953), in’ the face of Southem resistance to the civil‘cooperative judicial federalism.” Lehman Brothers, 416 rights movement, held tha the Alabama Supreme Court
US.at391,04 S.Ct 1741. had iegularly applieditsown procedural ulestodeny

Feview of a contempt order against the NAACP arising
Just last Term, in Fiore v. White, 528 U.S. 23, 120 S.C from its refusaltodisclose membership lists. We said thar469, 145 LEA24 353 (1999), we took advantage of “our jurisdictionis not defestedifthe nonfederal ground
Pennsylvania's certification procedure. In that case, a relied on by the ste coun is ‘without any fur or
state prisoner brought federal habeas action claiming substantial support” ” 357 US., at 455, 78 S.Ct. 1163
hat the State bad filed to prove an essential clement of (quoting Ward v. Boardof Commr’sof Love Cly, 253bis charged offense in violation of the Due Process US. 17, 22, 40 S.CL 419.64 LEA. 751 (1920). fou,Clause. 1d, a 25-26, 1205 Ct. 469. Insteadofresolving. stemming from a lunch counter “sit-in”a the height ofthe sate-law question on which the federal claim the civil rights movement, heldthatthe South Carolina
depended, we certified the question to the Pennsylvania Supreme Courts construction of its trespassSupreme Court for that cour to “help determine the laws—criminalizingconductnotcoveredby the textofan
proper siate-law predicate for our determinationofthe. otherwise clear satute—was “unforeseeable” and thusfederal constitutional questions raised.” d. at 29, 120 violated due process when applied retroactively to. theSCL 469; id, at 28, 120 SCL 469 (asking the petitioners. 378 U.S, at 350, 354, 84 S.CL. 1697.Pennsylvania. Supreme Court whether its recent
interpretation of the statute under which Fiore was THE CHIEF JUSTICE casual citation of these casesconvicted “was always the statute's meaning, evenat the might lead one o believe they are part of 8 larger
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collectionofcases in which we said tha the Constitaon som of sovereignty. It was the geniusoftheir iden thatimpelled us 10 train u skeptical eye on 4 suse cours ourcitizens would have twopolitical cupucitics, one sateportrayal of atc aw, But one wouldbehard pressed, | and one federal, cach protected from incursion by the
ink, to findadditonal cases tht it the mold. As Jusice other” Saenz v. Roe, $26 U.S. 489, 04, n. 17, 119 S.Ct.BREVER convincingly explains, see post ai 553-555 1518, 143 L.EA2d 669 (1999) (ing U.S. Term Limi,dissenting opinion), this case “141 invalves noting Inc. v. Thorton, S14 US. 779, 838, 115 S.Ct. 1342, 131close to the kind *#549of recalitance by a safe high LEd2d 881 (1995) (KENNEDY, J, concurring). THE
court that warrants extraordinary aciion by this Court. The CHIEF JUSTICE's solitude for the Florida LegislatureFlorida Supreme Court concluded that counting every comesatthe expenseofthe more fundamental solcitudelegal vote was the ovemiding concem of the Florida we owe othe legislature's sovereign. US. Const,Ar.1,Legislature when it enacted the Sue's Election Code. § 1, cl. 2 (‘Each State shal appoint, in such Manner a3
“Thecourt surely shouldno be bracketedwith sate high the Legislature thereof may direct” the electors forcourtsoftheJim Crow South, President and Vice President (emphasis added); ate, ot

539-540 (STEVENS, J. dissenting). Were the other
THE CHIEF JUSTICE says that Arce Il, by providing *+550 Membersofthis Court as mindful a thy generallyhat state legislatures shal dirct the manacrof pointing ar ofour sysofdual +143 sovereignty, they wouldelectors, authorizes federal superintendence over the affirmthejudgmentofthe Florida SupremeCourt.relationship between sate cous and stat legislatures,
and licensesadeparture from the usual deference we give
fo stat-court intrprtaions of state aw. Ante, at $35
(concurring opinion) (“To atiach defile weight to the
pronouncement ofa sate court, when the very question a
issue is whether the court hs actually departed fom the |
statutory meaning, wouldbe 0abdicateour responsibility
10 enforce the explicit requirementsof Article 11). The
Framers of our Constitution, however, understood that in | yurce with "agree wih Justice STEVENS that petitioners have nov{republican government, thejudiciary would comstue he presen a substantia qual protection claim. Ideally,legislature's enactments. See US. Const, Ar lls The pill, LOE, SeRUS SHE ShFederalist No. 78 (AMamilion). In light of the phe recount. But we live in an imperfect world, one in
bmsume Sassalea ‘which thousandsofvotes havenotbeen counted. T cannotof Government,” US. Const. Ar. IV, § 4, ArticleII can% agree that the recount adopted by the Florida cour,hardly be read to invite this Court to disrupt a State's flawed s it may be, would yield a result any less fair or
republican regime. Yet THE CHIEF JUSTICE today precise than the certification that preceded that recount
MoM onc Ssfo ho Jug i, oy Wolotht Avia See, e.g. McDonald v. Board of Election Comm'rs of
fequires our revision of a sia cours consruction of Cy 304 US. 302, 309, 89 S.Ct. 1404, 22 LE42sta laws in order to protect one organ ofthe Sate from 731969) (even in the conten ofthe ight (0 vas, theanother, THE CHIEF JUSTICE contacts the bac Sueispermitted to reform “one stp a 5 te” (cing
poi re i , i Williamson v. Lee OpticalofOla. Inc. 348 U.S. 483,
5355.13 L424 410 199) “Through the smacireof +573 SC 461 99 LE. 563 (1955)
is goverment, nd ihe characte of those Who CXEICBE gg if thre were an equal protetion violation, { wouldovement authority, a Ste defines ell 8 8 ggree with Jusice STEVENS, Justice SOUTER, andsovereign.” Highland Farms Dairyv. Agnew, 300 US. Justice BREYER that the Cours concern about “the608,612, S7S.CL 49, B1 LEA 835 195) CHOWPOW ber 12dedine”st, ot 335. mnplrnt. Tom
shal be distributed by a sate among its governmental is shortinpantbecauseofthe Courts cutryof astay onorgansiscommonly, if no always, & question "M2 for poco2BT ESE 06 Sout mo ofsy on
the tae sel) Article 1 doesnotcal or the seruiny {ct Coin “had begun to. superinend. ih ¢undertakenby tis Court. oer oe Toprocess. More fundamentally, the Court's reluctance o let

_— the recountgo forward —despte is suggestionthat [heTh cdi sang of ois ae bus csc he LSE GENET UE een Teoudinary principle hat icaes its proper resolution: bv gonnai
Federal courts der (0. saehigh court's MCrprelions 530imately turns on its own judgment sbout theoftheSue's own law. This principle reflectsthe core of la) rh OFS 00, 18 un Judean, shout he
federalism, on which ll gree. “The Framers spit he Lact CLS OFInelemenng» reco
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momentous. But the federal legal questions presented,Equally important, as Justice BREYER explsis, past st thane exception, ie insubstantial.536 (issenting opinion), the December 12 “deadine” for
bringing Florida's electoral votes nto3 US.C. § 5s safe
harbor lacks the significance the Cour assigns it. Were
at date to pas, Florida would stil be ented o deliver
clectoral votes Congress st count unless both Houses
find tht the votes "ha 4] ot been. regularly given” 3
US.C. § 15. The statute identifies other significant dates. UsaSee, ei. § 7 (pecying +144 December 183 thedate
electors “shal meet and give their vous, § 12
(specifying “the fourth Wednesday in Decemberhis
year, December 27—as the dae on which Congress, if itas not received a Sate’ electoral votes, shall questhe 1ste secretary of sate to send 8 cenified ream
immediatly). But none of these dues has ultimale
significance in ight of Congres’ detailed provisions for
determining, on the sixth da ofJanuary,” the validity of The majority raises three cqual protection problems withno the Florida Supreme Couns recount order: fir, the

fore to include overvotes in the. manual recount;
“The Court assumes that time will not permit “orderly 60nd, the fat that lf bolo, rather than simply theJudicil reviewofany disputed mater Us might sme undervots, were recountedi some. but not al, counties
Vine, a'533. But no one has doubted the good faith and 04 hit, he absence of uniform, specific standard todiligence wilh which Florida clecton officals, tomes 84de he recounts. As faa the first issue is concemed,for al side of this comtoversy, and the courts of Jw Peones presentedno idence, o this Cout or(0ay
have performed. ther dues Notably, the Flords Florida cour, that & manual recount of overvotes wouldSupreme Cou ha produced two sibsunta opinions identify sddionl egal vos, The same i meof theiin 39 hoursofora argument, Is sum. the Court S5cond, and, in addition, he majority's ressoning would
conclusion that & constitutionally adequate recount ism {0 invalidate any state provision for a manualimpracical is a prophecy the Court's own judgmental Fecountof individual counties in sitewide election.
not allow tobe tested. Such an untested prophecy shouldmot decide the Presidencyofthe United Stes. The majoicy’ third concer docs implicate principles offundamental fumess. The majority concludes ht the
Lassen. Equal Protection Claus requies that 3 manual recount be

govemed not ony by the uniform general standardofthe“clear intent ofthe voter” bat alo by uniform subsidiarystandarés (for example, a uniform detention whether
Justice BREYER. with whom Justice STEVENS and indented, but no perforated, “underotes” should coun),Justice GINSBURG join exceptasto Part I-A, ad “The apiion poins oul tha the Florida Supreme Court
with whom Justice SOUTER joins 3s to Pat, discnting. ordered the inclusion of Broward County's undercounied“lgal votes" even though those votes included ballots“The Court waswrong to ake this case. t was wrongto (ha were no perforated but simply “dimpled,” whileran a say. It should *¥SS1 now vacate that say and newly recounted ballot from other counties wil iely
permit the Florida Supreme Court to decide whether the include ony votes determined 10 be “legal” on the basis
count shoud ese ofa stricter sundard. In lightofor previous remand, the

Florida Supreme Court may have ben reluctant 10 adopta more specific stndard than that provided for by thelegislaturefr fearofexceedin isauthority undir Aricle11 However, since the useofdiffrent standards couldfavor one of theotherofthe candidates, sine me was,. and is, too shot to pemmit the lows cours 1 iron ousignificant diferences through. ordinary +146 Judicalreview, and sinc the relevant distinction was crabodiedpill iplRotinsot in ccompy we ieonderofth Steshighest our, | greethat,inThe politcal implications of this case for the country these very special circumsiances, basic piciples of
YIESTLAW ©2020 Thomson Reuters. No camto orginal U.S. Government Works. 10
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faimess may well have counseled the adoption of a Voters in counties that use punchcard systems are more
uniform standard to address the problem. In light ofthe likely to be disqualified than those in counties using
majority disposition, | need not decide whether, or the optical-scanning systems. According to recent news
extent to which, as a remedial mater, the Constitution reports, aviation in the undervote rate are even more
would place limits upon the content of the uniform pronounced. See Fessenden, No-Vote Rates Higher in

standard. Punch Card Count, N.Y. Times, Dec. 1, 2000, p. A29
(reporting that 0.3%ofballots cast in 30 Florida counties
using optical-scanning systems registered no Presidential
vote, in comparison {0 1.53% in the 15 counties using.
Votomatic punchcard ballots). Thus, in a system that
allows counties 0 use different types of voling systems,
voters already arrive at the polls with an uncqual chance

2 that their votes will be counted. 1 do not see how the fact
that this resulls from countes' selection of different

tonethelss, there is no justification for the majority's voting. machines rather than a court order makes the
mc, hhsy boc ow common He mr oo | rind hy he
halt the recount entirely. An appropriate remedy would Florida Supreme Court's recount order, which helps toBE rem at redress this inequity, mustbe ntirly prohibited bused on
‘even at this late date, would permit the Florida Supreme # defelericy tii could easly be remain,
Court 10 require recounting all undercounted vores in
Florida, including those from Broward, Volusia, Palm
Beach, and Miami-Dade Counties, whether or not
previously recounted prior o the endoftheprotestperiod,
and 10.6050 in accordance withasingleuniform standard
“The majoriy justifiesstoppingthe recount entirely on the ®
‘round that there is no more time. In particular, the
‘majority relies on the lack of time for the Secretary of The remainder of peitoners’ claims, which are the focusState (Secretary) to review and approve equipment of THE CHIEF JUSTICE's concurrence, raise noneeded to separate undervoies. But the majority reaches significant federal questions. | cannot agree that THE.this conclusion inthe absence ofanyrecordevidencethat ‘CHIEF JUSTICE's unusual review of state law in thisthe recount could not have been completed in the time case,sceante, at $45-550 (GINSBURG, J. dissenting), isallowed bytheFlorida SupremeCourt.Themajority finds justifiedbyreference eitherto Art. IL, § 1, ort03 US.C. §facts outsideof the record on maters thal state +552 5. Moreover, even were such *148 review proper, thecourtsarein fa better positonto address. Ofcourse it conclusion that the Florida Supreme Court's decision5100 late for any such recount {0 take place by December contravenes federal aw is untenable.12,thedat by which clection disputesmustbedecided if
a State is 10 take advantage of the safe harbor provisions ‘While conceding that,in most cass, “comity and respectOf 3 USC. § 5. Whether there is time (0 conduct a forfederalism compelus odeferto the decisionsofsiterecount prior to December [8, when the electors are courts on issuesof state law,” the concurrence relies onscheduled. to mee, is a matter for the site courts to some combination of Ar. II, § I, and 3 USC. § 5 todetermine. And whether, under Florida low, Florida *147 justify its conclusion that this case is one of the few incould or could not take further action is obviously u ‘whichwe maylay that fundamental principle aside. Ante.matter for Florida courts, not this Court, to decide. See at 534 (opinion of REHNQUIST, C.J) The concurrence’sane, 34533(percuriam. primary foundation fo this conclusion rests on en appeal

to plain text: Art. I, § I's grantofthe power to appointBy halting the manual recount, and thus ensuring that the Presidential electors to the state “Legislature.” Ibid. Butuncounted legal votes will not be counted under any neither the text of Article I itself mor the only case thestandard, tis Court crafts a remedy outofproportion fo concurrence cites that interprets Article 1, McPherson ».the asserted ham. And that remedy harms the very Blacker, 146 US. 1, 13 S.01. 3, 36 LEd. 869 (1392),faimess interests the Court is aempting to protect. The leads 1 the conclusion that Aricle I grants unlimitedmanual recount would selfredress aproblemofunequal poweroth legislature, devoid ofany sate constitutionalreaumentofballots. As Justice STEVENS points out, sec limitations, to select the manner of appointing electors.ante, a $41,and n. 4 dissenting opinion), the ballots of See id,at 41, 13 S.Ct. 3 (specificallyreferingto ste
WESTLAW © 2020 Thomson Reuters. Noclaim ta original U.S. Goverment Viarks FE
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constitutional provision in upholding state law regarding. § 102.166 (Supp2001) (foresecing manual recounts
selection of electors). Nor, as Justice STEVENS points duringthe protest period) with§ 102.111 (setting what is
out, have we interpreted the federal constitutional arguably 100 short a deadline for manual recounts (0 be
provision most analogous 10 Ac. IL,§ 1—Ar. 1, § 4—in conducted); compare § 102.112(1) (stating that the
the strained manner put forth in the concurrence. Ane, at Secretary “may” ignore le retums) wih § 102.1111)539-540and n. 1 dissenting opinion). (stating that the Secretary “shall” ignore ate reruns). In

any event, that issue no longer has +150 any practical
‘The concurtence’s treatment of§ $ as “inform(ing]” its importanceandcamo justify thereversalof thedifferent
interpretation of *+553 Article II, § 1. cl. 2, ante, at S34 Florida court decision before us now.
(opinion of REHNQUIST, C. 1 is no more convincing.
“THE CHIEFJUSTICE contendsthat our opinionin Bush To characterize the second clement as a “distortion”
v. Palm Beach County Canvassing Bd. $31 U.S., a 70, requires the concurrence to overlook the fact that the
121 SCLATL (per curiam) (Bush ). in which we stated inability of the Florida courts to conduct the recount on
tha“a legislative wish to lake advantage of [§ 5] would time is, in significant part,a problemofthe Court's own
counsel against” a construction of Florida law that making, The Florida Supreme Court thought that theCongress might deem o be a change in law, S31 US., at recount could be completed on time, and. within hours,
78, 121 S.C 47), now means that fhis Court “must the Florida Circuit Court was moving in an orderlycusure that_postelection. state-court actions do. not fasion to meet the deadline. This Court improvidently
frustrate the legislative desire to atain the “safe harbor” entered a stay. As a result, we wil never know whether
provided by § 5." Ante, at 34. However, § is part ofthe the recount could have been completed.
rules that govern Congress’ recognition of slates of
electors. Nowhere in Bush / did we *149 establish that Nor can one characterize the third element 1sthis Court had the authority to enforce § 5. Nor did we. “impenissibll] distortion] once one understands thatsuggest that the permissive “counsel against” could be there are two sides to the opinions angument that thetransformed into. the mandatory “must ensure.” And Florida Supreme Court “virally _eliminaed] the
nowhere did we intimate, as the concurrence does bere, Secretary's discretion” Ante, a 535, 537 (REHNQUIST,
hl a state-court decision that threatens the safe harbor CJ, concuring). The Florida saute in question was
provisionof§ $5does50 in violation of Article II. The amended in 1999 to provide that the “grounds for‘concurrence’s logic tur the presumption tha legislatures contesting an clection” include the “rejection of a numberwould wish (0 take advantageof § S's “safe harbor” oflegalvotessufficient to... placeindoub theresultofprovision into a mandate that trumps other statutory the election” Fla. Sat Amn. §§ 102.1680), (34)provisionsand overridestheintent hat the legislature did (Supp2001), And the partes have argued about theexpress. proper meaning of the saute’ term *+554 “legal vote.”

The Secretary has claimed that a “legal vote” is a vote
But in any event, the concurrence, having conducted is “properly executed in accordance with the instructionsfeview, now reaches the wrong conclusion. I says that provided to all registred voters.” Brif for Respondent“the Florida Supreme Court's interpretation ofthe Florida Haris et al. 10. On that interpretation, puncheard ballotselection laws impermissibly distortedtherbeyondwhata for which the machines cannot register a vote are notfair reading required, in violation of Article IL" Are, at “legal” votes. 1d, at 14. The Florida Supreme Court did535 (opinion of REHNQUIST, C.J). But what precisely nor accept her definition. Bu it had a reason. Us reasonis the distortion? Apparendl,i ha three elements. First, was that a different provision of Florida election laws (athe Florida cour, in its calier opinion, changed the provision that addresses damaged or defective ballots)clection certification date from November 14 to says that 10 vote shall be disregarded “if there is a clearNovember26. Second, the Florida court orderedamanual indication ofthe intentofthe vote as determined by therecount of “undercounted” ballots that could not have canvassing board” (adding that ballots should not bebeen fully completedby the December 12 “safe harbor” counted “if it is impossible to detenmine the clector'sdeadline. Third, the Florida cour, in the opinion now. choice”). Fla. Sat. Amn. § 101.5614(5) (Supp.2001)under review, failed 10 give adequate deference to the Given “151 this santory language, certain roughlydeterminationsofcanvassing boards and the Secretary. ‘analogous judicial precedent, e.g. Darby v. State ex rel,

McCollough. 73 Fla. 922,75 So. 411 (1917)(percuriam),To characterize the first element as a “distortion,” and somewhat similar determinations by courtshowever, requires the concuence to second-guess the throughout the Nation, see cases cited infra, at 555, theway in which the state court resolved a plain conflict in Florida Supreme Court concluded that the term “legalthe languageofdifferent statutes, CompareFla. Sta.Amn, Vote” means a vote recorded on a ballot that clearly
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rflecs what the vote intended. Gore w Haris 772 Carr, 130 W.Va. 455, 460, 43 SE2d 401, 404-405
$02d 1243, 1254. That conclusion differs from the (1947) ("Whethera ballot shall be counted.. depends
conclusionofthe Secretary. But nothing in Florida law on th inten of th voter... Courts decry any resort to
requires the Florida Supreme Court lo accept as technical ulesinreaching conclusion as to teintentof
determinative he Secretary's view on such amater. Nor the voter).
can one say that the cours ultimate determination is so
unreasonable 35 to amount © a constiwionally | repest, wher sth “impermissible” istorion?
“impermissible disor [on]”ofFlorida aw.
The Florida Supreme Cour, applying this definition,
decided, on the basis of the record, ha respondents had
shown that the ballots undercounted by the voting
machines contined enough “lgal votes” 0 place “he |
resus" ofthe election “in doubt” Since only 3 few
hundred votes separated the candidates, and since the
undercounted” Ballots numbered tens of thousands, iti Degpie the reminder that this case involves “an clctionGill (0 see how anyone could ind his CORCusion (re resdons of the Lois Sven ren a
unressonablehowever sic he siandurd used © MEAs (REHNQUIST, C. J, concuring), no preeminent legalHe Vote’ “Cle ent” Nor id thi COnCuSion "SI Cope of racial omens ed 10 ah maa
canvassing boards of ther discretion. The bods rein required this Court 0 hear this case, let alone lo sue 3thei traditional discretionary authority during the POSE a hn stopped Florida’ recount proces in is rack.
period. Aad during the contest period,a thecourt stated, ‘With one exception, petitioners’ claims do not ask us to“the Canvassing Boud's actions [during the rote yingicye 3 consitutiomal +13 provision designed toperiod] may const vidence that ballot docs OF 06S cre s base aman ih. Sos Brown» Bound
oot qualifyasalegal vote” 1d at 1260. Whetheralocal Eycaron, 347 US. 485, 74 S.Ct 636, 98 LEA. 873
couny canvassing board's discretionary judgment during (1954), peiioners invoke fundamenial ines, namely,
the proest periodnot to conduct a mandal recount willbe tne nec for procedural faimes, including finaly. Butset aside duringa conics period depends upon WhEUher3 ("ane “equal protection” exception. hey ely sponcandidate provides additional evidence that he Sicied aSonu ae wpe ttt nd trovotes contain enough legal votes” 0 place the oUlcOmE  congintionl allocation of power. Respondents invokeof the race in doubt. To limit the local camassing *1S2 corr (TIbeRon Power.Fespondents vk 4
board's discretion in this way is no to eliminate hat goerming the voter's true teat. But they lookfo stalediscretion.Ate least, onecouldreasonablysobelive. ow, 20 10 Todorat constitutional lav. 30. pote tht

| interest. Neitherside claims electoral fraud, dishonesy,orThe stegoes on 0 provide the Florida Cicut JE ee And he ns ndumena sol esesion
ith aulhority to “fashion such orders aHeo she dees iim, might have been lef o the sate court to resolve ifnecessary 0 cnsure ha cach allgation. is imestigated, qu'un wasdiscoveredtohave mitered. I could sllamined, or checked, .. and lo provide any relief pe resoived througharemand conditionedupon issuanceappropriate” Fla Stat. Aun § 102.1688) (Spp200) of uniform samdand; it does nt requirereversingthe(caphasis added). The Florida Supreme Court 6d 0st Donde formes Coe.
that’ One might ressonsbly disagree with the Florida
Supreme Courts interpretationofthese, or oer, words f course, the selection ofthe President iof fundameninth state But | donotsec how one could call is plain LC beSectionoersdn sof fondant
language interpretation of a1999 statutory change so legal. And this Court should resist the temptationmisguidedas 10 longer to quala judicial iverpretaion ge 400 0° Sout should min, hetemptationor 3s ausurpationofthe authority oftheste OgAIE. ging sq threatens (0 determine the outcome of heIndeed, ahr tate courts have interpreted roughly simile png,
sat statues in similar ways. See, ez. In re Election of
US. Representative for Second Congressional Dist. 250 Tye Constition and federal stat —Conn. 602,621,653 A20 70, 90-01 (1994) (WHOS! la sosresmai Is ppmonnne:Toesa tm
heprocesusd 0 vote andtocount voles, frESin oudmapof how to esohe dispuies about clctors, eventechnology should no fursabasis for digithe ju ql To SORA wt econ,even
bedrock principle 1a he purpose ofthe VOling PIOCESS 5 foresees resolution of electoral disputes by stare courts0 sscrin the nentofthe **SSS VOUS) Brown vies USC § 3 (rong ut where ee
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have provided, by laws enactedprior to [election day], for
its final determination of any contoversy or contest “155 The Act goss on fo set out niles for theconcemingth appinment of. electors by jadiialor congressional determination of disputesabout hos vt.thr mend” he ssery chon doctors cnr 3.1 for cplStabs glestofrssafe harbor free fiom congresional challeog) But it Congress must count those vols unless both Housesmowhere provides for involvement by the United Ses agreetha the votes “have not been. regulary given” 3SupremeCourt. USC. § 15. 1, as occumed in 1876, a Stat submits two

slatesoelectors, then Congress must determine whetherTo the contrary, the Twelfth Amcodment commits to 3 sat hascateredthesal harbor of § 5, in whichcaseis
Cangress the authority wd responsibilty to count votes will have “conclusive” effect. Thi I, 3 alsoelectoralvotes. Afederal stu, theElectoral Count Act, occurred in 1876, there is controversy about “which ofenacted *IS4 aller he close 1876 HayesTiden two or more of Such State authorities - Is the lawfulPresidential clection, specifies thal, afer Sites have ried rbunal” authorized to spain cecors, hn ach Housefg me dies (rogh pic” orber men) hal tein sey wichvegrrCongres is the body primarly authorized 10 resaive ecsionof such Statesoauthorized by its aw.”remaining ispucs See Electoral Count Act of 887,24 Ifthe two Houses of Congres agree he voles they haveSut 373,3 USC. 5 5, 6, IS approved will be counted. I tey disagree, then “the votes

of the electors Whose sppoinment shall have been
Thelgislaivehisiory ofthe Actmakes clear f ntentto cextifed by the executive. af the State, under the salcommit the power (0 resolve such dispuies to Congress, thereof, shallbecounted” id
rather han th courts:

Given this detailed, comprehensive scheme for counting“The two Houses ar,by the Constitution, authorized 0 clectoral votes, thee iso reason o believe that federalmake he counof clectoral votes. They can only cout ow either foresees or requires resolution of such alegal voes, and in doing so must determine, rom the palical isu by this Cour. Nor, for that mater, is herebest evidenceto be had.whatar legal votes... any reason tothink that the Consiions Framers would
have reached a diffrent conclusion. Madison, least,Bn believed tha allowing the Judiciary 10 choose the. Presidential clctors “was out of the question” Maison,Thepoverodeminerwi hea homesnd uoSEthee isnoother consitaonl buna” RRRep. No. fog,2 LTH (opted fn& brs1638, 49th Cong. It Sess, 2 (1886) (report submittedby Rep. Caldwell, Select Commiteeon he EISH0n Of Tne decision by both the Conti's Framers and he

President ndVie-reside) 185 Congres o minimize his Cour’ roe in resolving” . close federal Presidential elections is ss wisea it cle
ash Tus Mn of Congres wie isvnticed she At However awkward or difficult it may be for Congress to: resolve difficult clecoal disputes, Congress, being. a of the vous isa POVtcal body, expreses the. peoples wil fur more

The power ts Judgeoftoe legalityof the voiss 1 ‘accurately than doesan unelected Court. Andthepeople’snecessary consequent of the power to count. The
existence of this power is of absolute necessity to the willis what electionsareabou.preservation ofthe Goverment. The ineress ofall he ~~,
Sates in thei lator to cach ber i the Foden 1156 Mocs Congresswas lly awareofthe deerUnion demandthat the ultimate tribunal o decide upon is a he fiesses Wl
the lectionofPresident should be a constituent body, THOR legal Sutaads, 10 esol 4 Sally son¢ 5 Presidential clecton contest. Just after the 1876in which he Satesinth oder eloiomshipsandthe Peugeal clon comes. Jatater the 1476
People Be avai pacity Bud be ian cach emtwo stsof locas to Washgionned18 Cong. Ree 30 (88) (romans of en. te Demat a4

clectoral votes, one short ofthe number required to win
“Under he Constitution who coud ded? Who's he Prsdeny WihtosSes, ves, bis Republican
nearer to the State in determining a question of opponent, would havehad 185. In order to’ chooserine 1 he onl betwen ih two sais of electors, Congres dicided tn
constituent body spon whom the Constiuion has 3PPOiRt an elector] commission composed of five
devolvedtheduty tocountthevote?” d.at 31. ‘Senators, five Representatives, and five Supreme Court

WESTLAW ©2020 ThomsonReuters. No claim to original U3. Goverment Works. 23
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Bush.Gore $31 US. 98 (2000)
1275 GL 525, 143 Ed24 300, 69 USL 4026 0 Cal. DayOp Sav 0875. —
Justices. Iially the Commission was to be evenly th isu” its “inracabity to principled resolution” tsdivided between Republicansand Democruts, wil sie “sheer momenousness, whch tends © unbalanceDavid Davis, an Independent, to posses the decisive judicial judgment” and “th. nner vaneabily, thevole, However, when at the lat minute the linois  Selfdowb of sn insinion which Bs clecomllyLegidature elected Jusice Davis to the United Sites iesponsbl anhas noearth odraw strength from. 4Senate the fina poston on the Commision was *+557 a 184. Those chracteiicsmark thisctofiledby Supreme Court sie Josh P. Bradley:

Ath sume time, as have si, the Courtiot acting foThe Commision divided slong partisan lines, and the vindicateafundamental consitaiona principe, uch 5responsibilty to cast the deciding vote fl fo dustice the nes10potct abasic human ery No aler songBrady. He decided(0accept the votes by the Republican reson to sc is present. Congressional sates end toccctors, and eryawardedth Presidency0 ayes. Gbvit the need. And, above ail, inthis highly policined
mater he appearance of slit decision runs the risk ofJuice Bradley immediacy became the subject of undermining ih public's confidence in the Cour sllvociferous atacks. Bradley was sccused of accepting That confidence 1 a public treat. I has been bilbribes, of being captured by raroad interests, and of+n slowly aver many years, someofwhich were maskedbyleven bour changeinposion aferamight in whichis Civil War and the tragedy of segregation: It sa wilyhouse “was surounded by the cainges” of Republi #158 necessary ingredient of ny succesful aft topartisans and raiload oficial C. Woodward, Reunion protet basi very and, nde, the rl of aw lf, Weand Reaction 150-160 (1966) Many yours ler, rin no ik of reaming to the days when a PresidentProfessor Bickel concluded that Bradley was honst and (responding to this Court's efots 0 protectteCherokeeimpartial. He thought (ha * “he grea question’ for Indians) might have sid, “loin Mahal has made hisBradley was, infact, whether Congress was cniled 0 go decison; now let him enforce i” D. Loth, Chief Juicebehind cecion reamsor had to acept thm 3s certified John Marshall nd TheGrowofthe American Republicby state authors” an “sue of principle” The Least 365 (1948). But we do rik aselinflicted wound.4Dangerous Branch 85 (1962), Nontheles, Bickel points wound that may harm noostthe Court,bt he Nationau, he gal question upon which Justice +157 Bray'sdecison tamed. Was nol very important in the | fear that i ondero brig this agonizingly lng electioncontemporancous polal context. He Says ha “in the proces toadefinitive conclusion, we hve no adequailyCircumstance the ise of principle was iva, if wis leaded 0 thal necessary check upon ou own exerciseoverwhelmed by all ha hung in the balance, and it of power” “our own seme of slbreraint” +558Should nat havebeendecisive.” iid United Stats - Bur, 297 US. 1, 79,56 5.1 312. 80LEA 477 (1936) Stone, J. diseting), Justice BrandesFor present purposes he relevance ofthis history les in once sid of the Cour, The mast important hing we dothe fac hat the participation in the work ofthe electoral 13 nt doing.” Bickel supra tT. Wht i does ody hecommision by five Justices, inclding Justice Bradley, Court should have lft undone, | would eps the damageino le tht process lgiimacy. Nor did it sure the done 3 best we now can, by peng the Floridapublic that the proces had worked fy, guided by the recount10contin ander nfo andarlaw. Rather, i spy embroiled Membersofthe Court inpartis conflict, therchy demining respect for the | respectfully dist.Judicial process. And the Congress tht tr cncted theElectoral Count Act knew it.
AN Citations

This history may help 0 xplain why 1 tink it nt onlyLegally wronk, bot as rok unforonsi, or he Cows S31 US. 98, 121 S.C. 525, 145 L.E424 385, 69 USLW
simply to have terminated the Florida recount. Those who 4029, 00 Cal. Daily Op. Serv. 9879, 2000 Daily Joumalcaution judicial resin in esoving polical disputes DAR. 13.163, 14 Fa L. Weekly Fed. 26Have deseribd the qintssntal cas for thatresin 5case marked,amongothrhing,by the “sangeness of
Footnotes
Lim ourrsprodenc eesus 1 ange the “background prices”of sate propery ow to determine whetherterea See 3 ig of taper n velo of the Tokngs Clue. ot orsttuine frat wo, of coo, ard__ protection againsxepowerif ow nai coudbeconcluded by Sune sure Cou.holding 1 see rose tow
WESTLAN © 2020 Thomson Reuters. Nocam0orginal US. GovernmentWorks 2
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Bush v. Gore, 531 U.S. 98 (2000)
7215 CL 525, 148 L E420 363, 69 USLW4029,00 Cal Dally Op Serv. 9679.

accorded the paint no rights. See Lucas v. South Carolina Coastl Counc, 505 US. 1003, 112 S.Ct. 2686, 120 LEA 24 798
(19921 In one of our oldest cases, we similarly ad an independent evaluation of store w in order to protec federal treaty
guarantees. In Fofox’s Devsee v. Hunter’ Lessee, 7 Cranch 603, 3 LES. 453 (1813), we disagreed wih the Supreme Court of
‘Appeal of Virgiia tht a 1782 sate law had extinguished the property interests of one Denny Fairfax, s tht a 1789 eectment
order against Fix supported by 3 1785 tate aw dd not consbtute 3 future confiscation under th 1783 pesce treaty with
Great BainSeeid, at 623; Hunterv Faifox'sDevise, 153,218, 1Mun.218(1810).

1 We vacated that deckion and remanded that case; the Florida Supreme Court rfsued the same Judgment with a new opinion
‘onDecember1,200,Pai Beach CountyCanvassing80. v. Hors,772 50.24 1273.

3 Specifically, the Fords Supreme Court ordered the Circuit Court 0 include In the certified vote totals those votes iene for
Vice President Gore in Palm Beach County and Miami-0ade County.

4 itis inconceivable that what constkutes a vote that must be counted under the “error in the vote tabulation” anguage of the
protest phase is diferent from what constutes a vote tha must be counted under the “egal vores” language of the contest
hase

L “Wherever the term legislature’ is used i the Constitutioni necessary0considerthe natureofthe particular ctionin view.”
285, at 366,52 5.CL. 397. ts perfectly clear tat the meaningofthewords “Mariner” nd “Legislature” as used i Arle 1,5
3, parallels the usage In Ace, 4, rather than the language in Arie V.US. Term Limits, nc. v. Thornton, 514 US. 775, 805,115 S.Ct. 1842, 131 LE20 881 (1395), Arle, §4, and Artic I,§ 1, bothcal upon legates 10 3ct in 8 makincapackywhereas Aric Vsimply calls onthe legislative body to delberste upon2 binary decison. As feu, pettners elance on
Loserv. Garnett 258 US. 130,42 5.1. 217,66LEd. 505 (1522), and Hawke v. Smith (No. 1}, 253 US. 21,405.CL. 495,64 LEG.
8711920) 1s mispced.

2 The Florida statutory standard s consistent withthe practiceof themajoriyof States, whichalyheran “gentof the voter”
standard or an “impossible to determine the electors choce” standard in alot recounts. The folowing States use 3n Intent of
the voter standard:Ave fev-Stat. Am. § 16-645(4) (up 2000) (standard for canvassing wren votes); Conn. Genta. §
9-150a() 1999) (standard for absentee bats, Inclucing three conclusive presumptions) IndCode § 3-12-1-1 (1952);
MeRev.Sat. An, Ti. 21-A, § 1(13) (1983) Md. An Code, Ar. 33§ 11-302(d) (2000 Supp (standard for bsentee batts)Mass. Gen. Laws § 70E (1391) (applying standard to Presidential primaries); Men. Comp. Laws § 168.7998(3) (S055 2000)Moev.Stat. § 115.4533) (CumSupp. 1398) [looking to voters Intent whare there s substantial compliance wit statutoryrequirements) Tex. lec Code Am. § 65009(c (1986); Utah Code An. § 20A-4-10S(5)(5) (Supp 2000) (standard for wie in
Votes)§ 208-4-105()a) (standard for mechanic bats; Ve. Sat. Ann, Ti 17, § 2587() (1982) Va.Code Ann. § 24.2-644(A)(2000), Wash. Rev.Code § 29.62.1800) (Supp 2001) (standard for writen votes; Wyo. Stat. Ann, § 22-14-10 (1999). The
following States employ a standard in which a vote fs counted ures Is “impossible to determine te electors for voters)choice": Ala. Code § 11-46-44{) (1992), An Cod § 1713-2 (1995);Az RewSta. An. § 16-610 (1996) (standard for rejectingSalt) Cl. Elec Code Ann. § 15154() (West 5upp 2000;CloRevStat. § 1-7-303(1) (1999) (standard for paper balots), 51-7-508(2) (standard for electronic balos) DeCode Am.Ti. 15, § 49720) (1999); ano Code § 34-1203 (1381). Comp.Sta, ch. 10, § 5/7-51 (1993) (standard fo primaries) § $/17-16 (standard for general slactions) lows Code § 43.38 (1999),Me Rev-Stat, Ann, Ti. 21-A 56 696(2)(8). (4) (509p2000); Minn Stat.§ 204C.22(1) (1992); Mont Code An. § 13-1202 (1097)
not counting votes i “electors choice cannot be determined”); New leva. § 293.367(d) (1355) NY. Elc. Low § 9-112(6)(Mckimey 1398); N.C. GenSiat. 85 163-169(1), 163-170 (1359), N.D.Cen.Code § 16.1-15-01(1) Supp 1999); Oi Re CodeAnn. § 3505.28 (1994); OK. Sta, Ti. 26, § 71276) (1997); Oe AevStat. § 254 505(1) (1991; .C.Code Ann. § 7-13-1120
(1977);5.0. Coafied Laws§ 12-20-7 1995]; Tenn CodeAnn. § 2-7-133(s) (1994);W. V.Code§ 3-6-5) (199).

3 Ch Victor v. Nebrosks, S11 US. 1,5, 116 SCL 1239, 127 LEA20 583 (1994) (“The beyond 3 reasonable doubt standard is 3cequiementof due process, butthe Constitution nekher prohibits tial courts from defining ressonabie doust nor requires themtodo so".
4 The percentageofnonvotes n ths election ncounties sing a puncheard system was 3.92%; in contrast the rate oferor underthe more modern opcab<can systemswasonly L43K. Siegelv. LePore, 2347.34 1163, 1202, 121 (chars Cand F) (CAA, Dec.6, 2000). Put in othr term, for every 10,000 votes cast, punchcard systems result in 250 more nonvotes than optical scansystems. A total of 3,718,305 votes were cast under punchead systems, and 2,353,811 votes were cas under opicabscan

systems. 0d
5 Republicanelectors were cerfied by the Acting Governor on Noverser 26, 1960. A recount was ordered to beg on December
WESTLAW ©2020 Thomson Reuters. No claim to orginal U.S. Government Wars 2
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Bush v. Goro, 531 US. 98 (2000) : _21S GL525,148 L £4.23388,69USLW4028,00 Cal. Dally Op Serv. 0678. - -
13,1360. Both Democratic and Republkan lector met on the appointedday cast theivote. On Jacary3, 1961, the newlyeaced Governorcertified theDemocratic ectors. The certfcation ws receivedbyCongress onJanuary teday helectorvoteswerecounted.Josephion&Ros,22.Legs,at166, 156.

© When, for example, it resolved the previously unanswered question whether the word “shall” [n Fla, Sat. Am. § 102.11115499-2001)orthe word “may” n § 102.112 governshescopeofthe Secretary ofStat's authorityto ignore unimely electioneur, it id not “change the aw.” Like any other Judicial interpretation of a statue, £5 Opn ws an authoritativeInerretatonof what the State's leva provisionsHavemeantsincetheywere enacted.Riversv. RoadwayExpres, nc, S11US.298, 312-313, 1145.1. 1510, 128L £4.24274 (1996),
7 tis cmphaticaly the province and duty ofthe oicl departmentto ay what the wis Marburyv. Madson, 1 ranch 137,177,2059.60(1803)
* When the Florida cour ruled, the totals for Bush and Gore were then less than 1,000 votes apart. Oe dissent pegged theamberofuncounted vote in question at 170.000. Gore v. Har, 77250.24 124, 1272-1273 (000) (dig, J. senting).Gore's counsel represented0us tht the relevant figure Is 3poroximately 60.000, T. of ralAr, 2, the number of bats in‘which 1 otefor President was recordedby the machines.
1 see alsoLucos v. South Cooling Consta Council, 505 US. 1003, 1032, n. 18, 112 SCL. 2885, 120 L£62d 798 (1952) (SouthCarolina could defenda regulatory tang I an objectively reasonable opplcaton of relevant precedents [ot cours] woudexclude...beneical sesin the cumstances in whch th andipresently found) shop v. Wood, 426US,341, 348.30,6S.C. 2074, 48 £4.24 684 (1976) (deciding whether North Carola had crested property terest cognltable under the DusProcess Clausebyreferencet tae aw s interpreted bythe North CarolaSupremeCour. Simiar, n Gurley. Rhoden, 421US.200,95 5.01. 1605,44LEG24 110 1975), gasoline recaler ciaimedtha due process ented hi to deducta stategosolineexcise tax I computing the amount of issalessubjectt03state sales ta, onthegrowsthatthe legal incidenceofthe exciseax fell on his customers and tht he acted merelya a collector of the tax. The Missing Supreme Court held tha the aIncidenceofthe excisetaxfelon petitioner.Observingtht a State's highest courtite fina! judicialartesof themeaning oftate statutes” we said that “{wlhen a satecourt has made s own defitive determinationas theoperating Incidence,wle Gve this finding gre weight in determining the natura efec of 3 statute, and ft is consistent with the statutesreasonable Interpretationtwi bedeemed conclusive” I, at 208,5 CL. 1605(cing AmericanOHCo. v. Nel,380 US. 451,455-456,855.8. 1130, 10L£0.24 (1965).
2 Even In the rare case in which 8 State's “manner” of making and construing laws might implicate a strctra coratrln,Congress, not isCou ely the propergoverment entity 1 enforce that constrainSee 5. Const,Am. 12:3 0.5.831-15; Ohio ex rel. Dav v.Hidebrant, 261 US. 565, 563, 36 Si. 708, 60 LE. 1172 (1916) (eating 35 4 nonustciabepolitical question whether us of 3 referendum to overide a congressional dtrictng pln enacted by the state legateViolatesA.1,5.)Lutherv. Borden, How. 1,42,12LEG.581(1848)
3 TBlecause the Framers rcogiced that sate power and dent were essentialpartsofthe federal balance,se The FederalistHo. 35, the Constitution s 0litous of the srerogativesoftne States, even 1 an otherwise soveregh feds! province. TheCnsUUon . grants Sate certain powes ave th tims, places, and manner of federal elections (subject10 congresionslrevision), AT. 1, 4,1... 30d shows Statestoappoint electors for the resident, AT. 1. § 3, 2 U3. Term Lim, nc. .Thornton, $16.5. 775 643°842, 15 S.Ct. 184, 151 £6.24 881 (1995) (KENNEDY, , concn)
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John Guard

From: Catherine McNeill
sent: Wednesday, December 9, 2020 11:29 AM
To: John Guard; Richard Martin
Subject: FW Calls re Texas Lawsuit

From: Angela Beatty <Angela.Beatty@myfloridalegal.com>
Sent: Wednesday, December 9, 2020 10:50 AM
To: Catherine McNeill <cate.mcneill@myfloridalegal.com>
Subject: Calls re Texas Lawsuit

Hi, Catherine. | work in the criminal appeals division in Daytona. We havebeengetting a lotofcalls about the state
ioining the Texas lawsuit that is going to the Supreme Court. Can you tell me how we should be directing these.
calls? We are currently directing them 10 the general number to file a complaint with the AG.

Thank you for your assistance with this

SS,

(-)

Angela Beatty
Administrative Secretary
OfficeofThe Florida Attorney General
444 Seabreeze Blvd, Suite 500
Daytona Beach, FL 32118
(386) 238.4950
(386) 238-4997 fax
Angela. Beatty@myfloridalegal.com
toe-file: crimappdab@myfloridalegal.com
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verizon we warm -
< 3

Maybe: Anthony

| bd and sar your name nd pho

Sorry, i cant aik nignt now.

Hi Richard, this is Anthony with
the Christian Family Coalition
Florida, please call me back at
your earliest convenience.
Thank you

Good evening Richard, will
Florida add on to the Texas
lawsuit? Please advise.
hitps:/fwww.newsmax.com/t/
newsmax/article/1000652/220

rePOO
FLAG COANE



Richard Martin

From: Larry Rayburn <larryraybum75@gmai.com>
Sent: ‘Wednesday, December 9, 2020 7:35 PM
To: Richard Martin
Subject: Florida to US. Supreme Court: HearTexas lawsuit to overturn Biden win

Really?722?

https://urldefense proofpoint.com/v2/url?u=https-3A_www.tampabay.com_news_florda-
20politcs_2020_12_09_florida-2Dto-2Dus-20supreme-20court-2Dhear-2Dtexas- 2Dlawsuit-20to-2Doverturn-2Dbiden-
20win_&d=DwIFAg&c=VWSILWXIaVcapeXcL._6RHSzucizvbTRN72MnzyhvSvo8r=0rTI6mTkAlx_PYgBCLtYMHRKBITViime
‘Sr0BecqpZGELGRICIBCRPEUXGWSBSEM=-UfI_hnEWZh-7Q-
PkpARSTS/AM_HuZ7CWAMAKIcogy&s=clGKgiKUKNupoPkUeqaHgly8YdtHac_eWOoMbmeDB3cke=

sent from my IPhone

1
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From: LenGeyTo ulinSubioe Fo Toe mast
ome Tons,Daron 8, 202095722A

GetQuilookforiOS

From: Gary Fineout <gfineout @poltico.com>
Sent: Tuesday, December8, 2020 9:40:54 AM
To: Gerald Whitney Ray<Whitney.Ray@myfloridalegal com>
as Lauren Cassedy <Lauren.Cassedy@rmyfloridalegalcoms; Kylie Mason
<ylie.Msson@myficridslegalcom>
Subject: Texas lawsuit

Good morning.

Just curiousfFlorida was asked to join the Texas lawsuit challenging the election resultsinfourother
states, and if so, why Florida declined.

FLAG21-0220-A-001425



Richard Martin

Subject: Phone Conference with Amit Agarwal, John Guard, Richard Martin, and Charlie Trippe

start: Tue 12/8/2020 400 PM
End: Tue 12/8/2020 4:30 PM

Recurrence: (none)

Meeting Status: Accepted

Organizer: Executive Staff
Required Attendees: ‘Amit Agarwal; John Guard; Richard Martin; Charles Trippe

Toetl”
Conference Room f:

:
FL-AG21-0220-A4-001426



                    
 
 
 
 
 
 
 
 
 
 
 
October 22, 2021 
 

VIA EMAIL 
 
Christine Monahan  
American Oversight 
(records@americanoversight.org) 
 
Dear Ms. Monahan: 
 
This letter will follow up this office’s production of over 1,400 pages of records 
responsive to your request for the following public records: 

 
“All records reflecting any summaries, memoranda, or analyses 
prepared or distributed by any personnel in the Florida Attorney 
General’s Office regarding the lawsuit Texas v. Pennsylvania, 592 
U.S. ___ (2020). 
 
Please provide all responsive records from November 3, 2020, through 
December 12, 2020.” 

 
On July 13, 2021, you clarified that you are requesting records including “commentary.” 
 
After a search of all records referencing the lawsuit, in addition to the initial production, 
please see the attached additional records of commentary. 
 
This office will not be imposing additional service charge for the additional labor to search 
all records.  This letter and production will complete your public records requests to this 
office. 
 
Sincerely, 
 
s/ Nicholas J. Weilhammer 
 
Nicholas J. Weilhammer 
 
Attachment: Records 

OFFICE OF THE ATTORNEY GENERAL 
Office of Public Records 

 
Nicholas J. Weilhammer  

Office of the Attorney General  
State of Florida 

The Capitol, PL-01 
Tallahassee, Florida 32399-1050 

Phone: (850) 414-3300 
Facsimile: 850-487-1705        

Nicholas.weilhammer@myfloridalegal.com 

ASHLEY MOODY 
ATTORNEY GENERAL 

STATE OF FLORIDA 

VERSIGHT 



From: Jack Hagadorn
To: Chris Provenzano; Denaziah Watts; Frances Baker-Gavin; Harry Williams; Ingrid Thompson-Grant; Joyce Randall;

Latoya Johnson; Lori Davies; Rhoda Poore; Silvia Cervantes; Tara Porter
Subject: Hey all: AG Moody signs on to Pennsylvania Ballot Brief
Date: Tuesday, November 10, 2020 10:53:14 AM
Attachments: image001.png

Hey all,
            As noted below, AG Moody signs on to Pennsylvania Ballot Brief aimed at convincing
the U.S. Supreme Court to overturn a ruling that allowed Pennsylvania elections officials to
count some late-arriving absentee ballots.
            We just need to make note of caller’s concerns.  We do not make comments or offer
opinions.  If asked, note the AG should issue a press release later addressing her joining the
brief.  However, we are making note of their concerns.
            If they are adamant to do more, they are welcome to file an official comment by using
our contact/complaint form online.  It is a general purpose form.
            NOTE: we do not need a lot of notes.  Simply, Caller express support for the AG joining
the brief, or caller expresses concern (or disagreement) with the AG joining the brief.
            Categories as Election and close the HLM. 
Thank you,
Jack
 
 

From: Crystal Fukushima <Crystal.Fukushima@myfloridalegal.com> 
Sent: Tuesday, November 10, 2020 10:41 AM
To: Kym Oswald <Kym.Oswald@myfloridalegal.com>; Becky Kring
<Becky.Kring@myfloridalegal.com>; Samantha Santana <Samantha.Santana@myfloridalegal.com>;
Silvia Ledesma <Silvia.Ledesma@myfloridalegal.com>; Jack Hagadorn
<Jack.Hagadorn@myfloridalegal.com>
Subject: AG Moody signs on to Pennsylvania Ballot Brief
 
This has already generated emails and will likely generate calls:
 
https://www.news4jax.com/news/2020/11/10/florida-attorney-general-signs-on-to-pennsylvania-
ballot-brief/
 

TALLAHASSEE, Fla. – Florida Attorney General Ashley Moody signed on

Monday to a brief aimed at convincing the U.S. Supreme Court to overturn a

ruling that allowed Pennsylvania elections officials to count some late-

arriving absentee ballots.

FL-AG-21-0220-B-000001
A IC A 
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Moody was one of 10 Republicans attorneys general who filed the brief in a

challenge to a decision by the Pennsylvania Supreme Court that allowed

counting absentee ballots received up to three days after the Nov. 3

election.

The case is one of a flurry of lawsuits filed by Republicans alleging potential

ballot fraud in various states.

President Donald Trump has fueled the allegations for months, including in

recent days as results showed Democrat Joe Biden winning the presidential

election.

The GOP attorneys general in Monday’s brief said the decision by the

Pennsylvania Supreme Court “exacerbated the risks of ballot fraud” in the

key swing state.

The brief was filed by Moody and the attorneys general of Missouri, Alabama, Arkansas, Kentucky,
Louisiana, Mississippi, South Carolina, South Dakota and Texas.
 
 

        

Crystal Fukushima
Deputy Director of Citizen Services

Office of Attorney General Ashley Moody
Crystal.Fukushima@myfloridalegal.com
Hotline: (850) 414-3990
Direct Line: (850) 414-3973
 
PL-01, The Capitol
Tallahassee, Florida 32399
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From: Lori Davies
To: CS-STAFF
Subject: My previous email
Date: Wednesday, December 9, 2020 10:55:33 AM
Attachments: image001.png

I am sorry, ya’ll.  My email previously was incorrect.  Per Kym, the article is not about the Texas
lawsuit.  Please see Kym’s note below.  Thanks.
 

From: Kym Oswald <Kym.Oswald@myfloridalegal.com> 
Sent: Wednesday, December 9, 2020 10:52 AM
To: Crystal Fukushima <Crystal.Fukushima@myfloridalegal.com>; Lori Davies
<Lori.Davies@myfloridalegal.com>
Subject: RE: FYI -
 
No this is not the Texas law suit that was the Pennsylvania lawsuit
 

        

Kym Oswald
Director of Citizen Services

Office of Attorney General Ashley Moody
Kym.Oswald@myfloridalegal.com
(850) 414-3930
 
PL-01, The Capitol
Tallahassee, Florida 32399

 
 

From: Crystal Fukushima <Crystal.Fukushima@myfloridalegal.com> 
Sent: Wednesday, December 9, 2020 10:48 AM
To: Lori Davies <Lori.Davies@myfloridalegal.com>; Kym Oswald <Kym.Oswald@myfloridalegal.com>
Subject: RE: FYI -
 
Jack could probably explain it best.
 

From: Lori Davies <Lori.Davies@myfloridalegal.com> 
Sent: Wednesday, December 9, 2020 10:46 AM
To: Kym Oswald <Kym.Oswald@myfloridalegal.com>; Crystal Fukushima
<Crystal.Fukushima@myfloridalegal.com>
Subject: RE: FYI -
 
Is this regarding THE Texas lawsuit?  Can someone tell us what it means?
 

From: Lori Davies 
Sent: Wednesday, December 9, 2020 10:27 AM
To: CS-STAFF <CS-STAFF@myfloridalegal.com>
Subject: FYI -
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Regarding Texas lawsuite –
 
https://www.foxnews.com/politics/live-updates-election-12-9-2020
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From: Christopher Baum
To: Evan Ezray; James Percival; Jeffrey DeSousa; Kevin Golembiewski; David Costello
Subject: Re: Texas Original Jurisdiction Election Suit
Date: Tuesday, December 8, 2020 9:50:30 AM

I bet this royally pisses off the Republican SGs currently arguing that the Court’s
original jurisdiction is mandatory. Because this is Exhibit A for why the Court does not
want to go down that road.
 
From: Christopher Baum <Christopher.Baum@myfloridalegal.com>
Date: Tuesday, December 8, 2020 at 9:46 AM
To: Evan Ezray <Evan.Ezray@myfloridalegal.com>, James Percival
<James.Percival@myfloridalegal.com>, Jeffrey DeSousa
<Jeffrey.DeSousa@myfloridalegal.com>, Kevin Golembiewski
<Kevin.Golembiewski@myfloridalegal.com>, David Costello
<David.Costello@myfloridalegal.com>
Subject: Re: Texas Original Jurisdiction Election Suit
 
Batshit insane, which is why Kyle is not on it. Must be the only guy in the Texas AG’s
front office who didn’t quit/wasn’t fired for alleging that Paxton committed crimes.
 
From: Evan Ezray <Evan.Ezray@myfloridalegal.com>
Date: Tuesday, December 8, 2020 at 9:37 AM
To: James Percival <James.Percival@myfloridalegal.com>, Jeffrey DeSousa
<Jeffrey.DeSousa@myfloridalegal.com>, Christopher Baum
<Christopher.Baum@myfloridalegal.com>, Kevin Golembiewski
<Kevin.Golembiewski@myfloridalegal.com>, David Costello
<David.Costello@myfloridalegal.com>
Subject: Texas Original Jurisdiction Election Suit
 
All,
 
Just wanted to flag a new election filing for the group. Texas just filed an original
jurisdiction action against Pennsylvania, Georgia, Michigan, and Wisconsin, at
SCOTUS alleging voting irregularities and Bush v. Gore violations.
 
A link is here, although it does not yet appear on the SCOTUS docket:
https://www.texasattorneygeneral.gov/sites/default/files/images/admin/2020/Press/SCO
TUSFiling.pdf?
utm_content=&utm_medium=email&utm_name=&utm_source=govdelivery&utm_term
=
 
Also interesting that this doesn’t appear to be coming from the SG office.
 
Evan
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From: Christopher Baum
To: Evan Ezray; James Percival; Jeffrey DeSousa; Kevin Golembiewski; David Costello
Subject: Re: Texas Original Jurisdiction Election Suit
Date: Tuesday, December 8, 2020 9:56:05 AM

...which would be true in any election case; so Massachusetts has standing to sue Mississippi for
illegally gerrymandered districts?
 
From: Evan Ezray <Evan.Ezray@myfloridalegal.com>
Date: Tuesday, December 8, 2020 at 9:55 AM
To: Christopher Baum <Christopher.Baum@myfloridalegal.com>, James Percival
<James.Percival@myfloridalegal.com>, Jeffrey DeSousa
<Jeffrey.DeSousa@myfloridalegal.com>, Kevin Golembiewski
<Kevin.Golembiewski@myfloridalegal.com>, David Costello
<David.Costello@myfloridalegal.com>
Subject: RE: Texas Original Jurisdiction Election Suit
 
They try to cover that starting at page 68 of the pdf. They say they suffer harm as a
state when other state’s violate “constitutional” election law and that they bring parens
patriae claims for their electors.
 

From: Christopher Baum <Christopher.Baum@myfloridalegal.com> 
Sent: Tuesday, December 8, 2020 9:52 AM
To: James Percival <James.Percival@myfloridalegal.com>; Evan Ezray
<Evan.Ezray@myfloridalegal.com>; Jeffrey DeSousa <Jeffrey.DeSousa@myfloridalegal.com>; Kevin
Golembiewski <Kevin.Golembiewski@myfloridalegal.com>; David Costello
<David.Costello@myfloridalegal.com>
Subject: Re: Texas Original Jurisdiction Election Suit
 
“because”
 
From: James Percival <James.Percival@myfloridalegal.com>
Date: Tuesday, December 8, 2020 at 9:50 AM
To: Evan Ezray <Evan.Ezray@myfloridalegal.com>, Jeffrey DeSousa
<Jeffrey.DeSousa@myfloridalegal.com>, Christopher Baum
<Christopher.Baum@myfloridalegal.com>, Kevin Golembiewski
<Kevin.Golembiewski@myfloridalegal.com>, David Costello
<David.Costello@myfloridalegal.com>
Subject: Re: Texas Original Jurisdiction Election Suit
 
What's the theory for how one state has standing to allege Bush v. Gore violations against
another state...

From: Evan Ezray <Evan.Ezray@myfloridalegal.com>
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Sent: Tuesday, December 8, 2020 9:37 AM
To: James Percival <James.Percival@myfloridalegal.com>; Jeffrey DeSousa
<Jeffrey.DeSousa@myfloridalegal.com>; Christopher Baum
<Christopher.Baum@myfloridalegal.com>; Kevin Golembiewski
<Kevin.Golembiewski@myfloridalegal.com>; David Costello <David.Costello@myfloridalegal.com>
Subject: Texas Original Jurisdiction Election Suit
 
All,
 
Just wanted to flag a new election filing for the group. Texas just filed an original
jurisdiction action against Pennsylvania, Georgia, Michigan, and Wisconsin, at
SCOTUS alleging voting irregularities and Bush v. Gore violations.
 
A link is here, although it does not yet appear on the SCOTUS docket:
https://www.texasattorneygeneral.gov/sites/default/files/images/admin/2020/Press/SCO
TUSFiling.pdf?
utm_content=&utm_medium=email&utm_name=&utm_source=govdelivery&utm_term
=
 
Also interesting that this doesn’t appear to be coming from the SG office.
 
Evan
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From: Christopher Baum
To: Jeffrey DeSousa; James Percival; Evan Ezray; Kevin Golembiewski; David Costello
Subject: Re: Texas Original Jurisdiction Election Suit
Date: Tuesday, December 8, 2020 10:02:57 AM

Jonathan Williams points out that perhaps this is Paxton’s request for a pardon
 
From: Christopher Baum <Christopher.Baum@myfloridalegal.com>
Date: Tuesday, December 8, 2020 at 9:56 AM
To: Jeffrey DeSousa <Jeffrey.DeSousa@myfloridalegal.com>, James Percival
<James.Percival@myfloridalegal.com>, Evan Ezray <Evan.Ezray@myfloridalegal.com>, Kevin
Golembiewski <Kevin.Golembiewski@myfloridalegal.com>, David Costello
<David.Costello@myfloridalegal.com>
Subject: Re: Texas Original Jurisdiction Election Suit
 
Someone will draft an amicus and ask us to do so.
 
From: Jeffrey DeSousa <Jeffrey.DeSousa@myfloridalegal.com>
Date: Tuesday, December 8, 2020 at 9:56 AM
To: James Percival <James.Percival@myfloridalegal.com>, Christopher Baum
<Christopher.Baum@myfloridalegal.com>, Evan Ezray <Evan.Ezray@myfloridalegal.com>,
Kevin Golembiewski <Kevin.Golembiewski@myfloridalegal.com>, David Costello
<David.Costello@myfloridalegal.com>
Subject: Re: Texas Original Jurisdiction Election Suit
 
My question is: have they asked Florida to join?
 
Jeffrey DeSousa
Chief Deputy Solicitor General
Florida Office of the Attorney General
107 W. Gaines Street
Tallahassee, Florida 32399
(850) 414-3830

From: James Percival <James.Percival@myfloridalegal.com>
Sent: Tuesday, December 8, 2020 9:55 AM
To: Christopher Baum <Christopher.Baum@myfloridalegal.com>; Evan Ezray
<Evan.Ezray@myfloridalegal.com>; Jeffrey DeSousa <Jeffrey.DeSousa@myfloridalegal.com>; Kevin
Golembiewski <Kevin.Golembiewski@myfloridalegal.com>; David Costello
<David.Costello@myfloridalegal.com>
Subject: Re: Texas Original Jurisdiction Election Suit
 
It also seems weird to cite Marbury v. Madison for the proposition that the court should get
involved in a political dispute. 
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From: Christopher Baum <Christopher.Baum@myfloridalegal.com>
Sent: Tuesday, December 8, 2020 9:52 AM
To: James Percival <James.Percival@myfloridalegal.com>; Evan Ezray
<Evan.Ezray@myfloridalegal.com>; Jeffrey DeSousa <Jeffrey.DeSousa@myfloridalegal.com>; Kevin
Golembiewski <Kevin.Golembiewski@myfloridalegal.com>; David Costello
<David.Costello@myfloridalegal.com>
Subject: Re: Texas Original Jurisdiction Election Suit
 
“because”
 
From: James Percival <James.Percival@myfloridalegal.com>
Date: Tuesday, December 8, 2020 at 9:50 AM
To: Evan Ezray <Evan.Ezray@myfloridalegal.com>, Jeffrey DeSousa
<Jeffrey.DeSousa@myfloridalegal.com>, Christopher Baum
<Christopher.Baum@myfloridalegal.com>, Kevin Golembiewski
<Kevin.Golembiewski@myfloridalegal.com>, David Costello
<David.Costello@myfloridalegal.com>
Subject: Re: Texas Original Jurisdiction Election Suit
 
What's the theory for how one state has standing to allege Bush v. Gore violations against
another state...

From: Evan Ezray <Evan.Ezray@myfloridalegal.com>
Sent: Tuesday, December 8, 2020 9:37 AM
To: James Percival <James.Percival@myfloridalegal.com>; Jeffrey DeSousa
<Jeffrey.DeSousa@myfloridalegal.com>; Christopher Baum
<Christopher.Baum@myfloridalegal.com>; Kevin Golembiewski
<Kevin.Golembiewski@myfloridalegal.com>; David Costello <David.Costello@myfloridalegal.com>
Subject: Texas Original Jurisdiction Election Suit
 
All,
 
Just wanted to flag a new election filing for the group. Texas just filed an original
jurisdiction action against Pennsylvania, Georgia, Michigan, and Wisconsin, at
SCOTUS alleging voting irregularities and Bush v. Gore violations.
 
A link is here, although it does not yet appear on the SCOTUS docket:
https://www.texasattorneygeneral.gov/sites/default/files/images/admin/2020/Press/SCO
TUSFiling.pdf?
utm_content=&utm_medium=email&utm_name=&utm_source=govdelivery&utm_term
=
 
Also interesting that this doesn’t appear to be coming from the SG office.
 
Evan
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