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CIVIL INTAKE
VIRGINIA: WMISEP2TPH HIS

FAIRFAXBaro aapa Cg
Plaintiff,

v

DEBRATISLER
Serve:DebvalTisier 2021 13491

003 Case No.
and

CALLIEOETTINGER,
Serve:a

FairfaxStation, Virginia22039

Defendans,

COMPLAINTFORINJUNCTIVERELIEFANDDAMAGES
Plaintiff FairfaxCountySchoolBoard(“SchoolBoard")brings this action against

DefendantsDebraTislerandCallieOcttingerand allegesasfollows:

NatureoftheCase
1. Thiscaseconcems Defendants" retentionofconfidential information, including

identifiablestudentandpersonnelinformation, thatwasinadvertentlyandmistakenlyreleasedto
DefendantTislerinresponseto & requestundertheVirginiaFreedomof InformationActmadeto
School Boardpersonnel.On informationandbelief,DefendantTisle forwardedtheresponseto
DefendantOettinger, whohaspostedportionsof therecordsontheinternet. Plaintiffhasmade
timelyandrepeatedefforts osecuretheretumoftheconfidentialinformationfromDefendants,
onoavail, Thisaction i brought to secureth returnofthe informationwhose confidentialityis



protectedbylaw,towhich Defendantshaveno legalrightof access,andwhichin equity

Defendantsshouldnotbepermittedto retainordisseminate.

TheParties

2. TheSchoolBoard is apublic body corporatethatoperates and administersFairfax

‘CountyPublicSchoolslocatedinFairfaxCounty,andtheCityof Fairfax,Virginia.TheSchool

Board'sofficesarelocatedat 8115GatehouseRoad, Falls Church,Virginia.

3. DefendantDebraTiskeris,andat allrelevant timeshasbeen, a citizenofthe

CommonwealthofVirginiawhoresidesat GENSWINNS QW FairfaxStation,Virginia

22039.

4% DefeiidantCallieOcttinger is, andatallrelevanttimeshasbeen, acitizenofthe

CommonwealthofVirginiawhoresides otANSNESSESSUN FairfexStation,Virginia

22039.

JurisdictionandVenue

5. ThisCourthassubject-matier jurisdictionoverthisactionunderVa.Code § 8.01-

620becausetheSchoolBoardsecksinjunctive relief.

6. ThisCourthaspersonal jurisdiction overDefendantsbecause,oninformationand

belief,theyare, andataltimesrelevanttothisaction havebeen,domiciledinVirginia.

7. VenueisproperinthisCourtunderVa.Code §8.01-261(15)c) becausethe

enjoinedactsaretobedoneinthiscounty.

EactualAllegations

8. InAugust2021,DefendantTisler requested fromSchoolBoardpersonnel certein

records pursuant otheVirginiaFreedomof InformationAct(“VFOIA™).

9. TherecordsresponsivetoDefendantTisler's request include legalinvoices

submittedbyoutside counseltoSchoolBoardpersonnelover aperiod of fourteen monthsthat
2



contain,amongother things,identifiablestudentandpersonnel information.The recordscontain
confidentialinformationsubjecttowithholdingunderseveralVirginiaCodesections,including
§§2.2:3705.1(1), 2) (13), and 3705.4(1) and information protected from disclosure under the
Family Educational Rights and Privacy Act (FERPA) (collectively, “Confidential
Information”).

10. TheConfidentialInformation,whichisnotsubjecttopublicdisclosure, iscollected
‘andmaintainedbySchoolBoardpersonnelforanumberofreasons,includingbutnotlimited to,
operationofa publicschooldivisionresponsiblefor the education ofmorethan 180,000students
andsatisfyingits relateddata-collectionandretentionobligationsundersateandfederallaw. As
such,theinformationhasvaluetotheSchoolBoerd.

11. InAugust andcontinuingthroughSeptember13.2081, SchoolBoardpersonnel
‘compiledresponsiverecordsandreviewedsuchrecordsfor thepurposeofredacting Confidential
Information,

12. OnSeptember 10, 2021,SchoolBoardpersonnelplaced an initialbatchofrecords,
consistingof about 962pages,in aDropboxfolder ande-mailed & linktothe folderto Defendant
Tisler. Thee-mailalsoinformedDefendantTisler that,duetotheextraordinaryvolumeof

responsiverecords,SchoolBoardpersonnelwere still reviewing recordsandwouldprovide
additionalrecordsastheywerefinalized.

Dropboxiscloud-basedcomputerapplicationthatallows userstosharedocuments byplacingthedocumentsin afolder andsharing a linktothefolder. Onlyuserswith acopyofthelinktothefolderhaveaccessto thedocuments.
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13. OnSeptember 13,2021, SchoolBoardpersonnelplaced a second batchofrecords,
consisting ofabout 354pages (collectively withtherecordssharedonSeptember 10, 2021,the
“FCPSRecords"),in aDropboxfolderande-mailed alinktothe folder to DefendantTisler.

14. OnSeptember 14, 2021,SchoolBoardpersonnelleamedfrom a thirdparty that it
hadallegedlydisclosedConfidential Informationin a VFOIAresponse.Uponlearningofthis,
SchoolBoardpersonnelreviewedthematteranddeterminedthattherecordsreferencedbythe
third partywerelikely the FCPSRecords.School Boardpersonneladditionallydeterminedthat,
‘contrarytonormalprocedure,the FCPSRecordshadbeenprovidedtoDefendantTislerwithouta
second-levelreviewbycounsel. Furtherreviewofthe FCPSRecordsrevealedthat,althoughthey
contained redactionsofsomeConfidentialInformation,theredactions were incomplete,meaning
thattherecordsstillcontainedConfidential Information, exemptfromdisclosure underVFOIA,
andotherwiseprotectedunderFERPA and Va.Code §22.1287.

15. Following this discovery, on September 15, 2021, School Board personnel
promptlycontactedDefendantTislerby e-mail, notifyingherthatcertainsensitive information
exemptfromdisclosureunderVFOIAhadbeen providedtoherinerrorandrequesting thatshe
deleteordestroyanyversionsorcopiesoftherecords.SchoolBoardpersonnelalsoinformed
DefendantTislerthat it wouldprovide thecorrectedrecords toher.

16. DefendantTislerdidnotrespond to Seplember 15,2021e-mail.

17. OnSeptember 17, 2021,theSchoolBoard'sDeputyDivisionCounselsenta leter
10DefendantTisler,again, informingherthattherecordshadbeenreleased inerrorandpriorto
reviewbycounselandcompleteredactionofal confidential andprivilegedinformation.Theletter
requestedthat DefendantTisler (1) contactDivision Counsel'sofficebynolater thanSeptember
21,2021tomakeamangementstoreturn therecords,(2)provide contactinformation foranyone
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withwhomDefendantssharedtherecords,and(3)efrainfrom sharingth recordswithanyone:
else.

18. Again,DefendantTislerdidnotrespondtotherequest.
19. OnSeptember22, 2021, theSchoolBoard,throughcounsel, attemptedtoreach

DefendantTislerbyphoneonherhomeandcell phones. CounselfortheSchoolBoardleft
voicemailmessagesatbothnumbers,butDefendantTisler didnotretumcither ofthevoicemail
messages.

20. Thesameday,September22, 2021,theSchoolBoard'scounselalsoseata etter to
‘Defendant Tisle viahanddelivery,e-mail,andfirs class mail requesting a returncalltodiscuss
retumoftheFCPSRecords.Theleterinstructed Defendant Tislernottoshareordisseminatethe
FCPSRecords.

21. Whenthe September22,2021 letterwashanddeliveredtoDefendantTisler,

DefendantTisle toldthecourier,“el theSchoolBoard'scounsel]tonotsendanythingelse to
herhomeorcomeontoherproperty again.” Otherthanthisterse andhostilecommunication,
DefendantTilerhasnotrespondedtoanyoftheSchoolBoard'sletters,emails, andphonecalls,

22. DefendantTislerdidnotrespondtotheSeptember22, 2021letter,
2. OnSeptember23, 2021,theSchool Board'scounselplacedtwoadditional

telephonecallstoDefendant Tisler.Onceagain,voicemailmessagesonbothDefendantTisler's
homeandcellphonenumberswentunreturned.

24. On September23, 2021, theSchool Board'scounselsentanotherletter Defendant
Tisler viaovenightdelivery, e-mail,and first-classmalrequestinganimmediatereturncal to
discuss retum oftheFCPSRecords. Theletternotified Defendant Tiste thattheSchoolBoard

-5-



‘waspreparedtopursue legalactionagainsthertorecovertherecords.Theletterrepeatedthe

instructiontoDefendantTislernottoshareordisseminatetheFCPSRecords.

25. Atthetimeofthis filing,DefendantTislerhasnotrespondedtotheSeptember23,
2021letter,anyofthepreviouscorrespondence,orotherwisecontacted SchoolBoardpersonnel,
itsDivisionCounsel'sOffice, orthe School Board’s outsidecounselregardingthis mater.

26. OnSeptember24,2021,SchoolBoardpersonnelprovided DefendantTislerwith a
correctedcopyofthe FCPSRecordsprovided onSeptember10, 2021andSeptember13,2021
withall ConfidentialInformationproperlyredacted.

27. Oninformationandbelief,DefendantTislercontinuestoretainthe FCPSRecords,
whichincludesConfidential Information.

28. Oninformation andbelief,DefendantTislerhassharedatleast someportionofthe
FCPS Records,includingportionsthat containConfidentialInformation,withDefendantOetinger
‘andwithotherperson(s)whoarecurrentlyunknowntoSchoolBoardpersonnel.

29. OnSeptember 25, 2021,SchoolBoardpersonnel leamed thata portionoftheFCPS.
Recordswerepostedontheinternet.Thearticlestates that“[tJhereare about 1,500records” and
describesthenatureoftherecords,whichisidenticaltowhatiscontained within theFCPS

Records.

30. Portionsof theFCPSRecordswereembeddedinlinks contained withinanarticle
about releaseoftherecords,whichthe websitestateswas “Posted by CallieOettinger”on

September24,2021.

31. Thatsameday,September75,2021,theSchoolBoard'sDeputyDivision Counsel
sent a lettertoDefendantOettinger informingherthattherecordshadbeenreleasedinerrorand

thatSchoolBoardpersonnelhaveundertakennumerousstepsin aconcertedeffort 10securethe

“6



retumofthoserecordsandpreventtheirfurtherdissemination.‘TheletterrequestedthatDefendant
Oetinger:(1 immediatelyremovetherecords romthewebsiteandothe internetlocationswhere
theyhavebeenposted:(2)rfainfromdisseminating th recordsbyanymeans; (3)contact
counselbymolarthan Sunday,September24tNoon tomake rangement 0 return (ordestroy)
the records; (4)providecontact information foranyonewithwhomshesharedthe records.

32. DefendantOettingerdidnotrespond totheSeptember 25,2021 Jeter,

33. InthemomingofSeptember26, 2021, the SchoolBoars DeputyDivision
Counselcalled DefendantOettingertofollow uponthe letter, CounselfortheSchoolBoardleft
voicemailmessagetequesinga retum call, butDefendantOcttinge didnotreturnthe voicemail
message.

34. IntheafiemoonofSeptember26,2021,theSchoolBoard'scounselsentaleerto
DefendantOctingrvia hand deliveryandemail requesting etum callbythemorningof
September 27,2021todiscussreturnoftheFCPSRecords. TheletterinstructedDefendant
Oettinger notto shareordisseminate theFCPSRecords.

35. DefendantOcttinger didnotrespondtotheSeptember26,2021letter.

36. 1theaflernoonofSeptember26, 2021,theSchoolBoard's counselplaced a
telephonecalltoDefendantOcttingerandleft a voicemail message.Onceagain,thevoicemail
messagewentunreturned.

37. Atthetimeofthis filing, DefendantOcttingerhasnotrespondedtoanyof the
SchoolBoard’s letters,e-mails, andphonecalls.

38. Oninformation and.belief, DefendantOettingercontinuestoretainandlor
disseminatethe FCPSRecords,whichincludesConfidential Information,
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39. TheSchool Boardreassertsandincorporates itsallegationsinthepreceding

paragraphsasiffullyset orthhere.

40. TheConfidentialInformationintheFCPSRecordsisexemptfrom disclosureunder
'VFOIAandisthepropertyoftheSchoolBoard.

41. TheSchoolBoardhas aproperty interestinthe ConfidentialInformation,
42. Defendantshave nolegalrighttopossessordisseminatetheConfidential

Information.

43. The SchoolBoardhastherighttotheimmediatepossessionoftheConfidential
Informationandtherightunder VFOIA 0excludeitspossessionbyothers topreventthe risk of
diminutionoftsvalue.

44. TheSchoolBoardhastheabilitytoidentify, andhasidentified,the Confidential
Information,including referencetothoseportionsoftheVFOIAthatprovideforexclusionstothe
applicationofthestatute, Va.Code §§ 2.2-3705.1(1),(2).(3),(13),and3705.4(1).

45. TheConfidentialInformation hasvaluein thatSchoolBoardpersonnelcollectsand
maintainstheinformationinfulfillmentofits educationalmissionandtoenabletheefficient

operationofitsfacilitiesandtosatisfy itsobligationsunderstateandfederallaw.
46. Defendanthas possessionof,andcontinues to maintainpossession of,the

47. Defendants haveunreasonablyrefusedtoretumthe ConfidentialInformation.

I...

48. TheSchool Boardreassertsandincorporatesisallegationsinthepreceding
paragraphsasiffullysetforthhere.
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49. Constructivetrustsareimposedbycourts ofequitywhenevernecessarytoprevent
afailureof justice,Constructivetrustsaisebyoperation of lawandareindependentofthe
intentionoftheparties.

50. Theprevious allegationsdemonstratethatDefendants areinpossessionofthe
SchoolBoard'sproperty—theConfidential Information.

si Defendants haveretainedand disseminate thisproperty despitethe fac tha they
shouldno,inequityandgoodconscience,eta ordisseminatetheproperty.

52. 1wouldbecontrarytotheprinciples ofequityandunjusttoallowDefendants to
retinand disseminated,and benef rom retaining anddisseminate,the SchoolBoard’ propery.

33. Aconstructivetrustshouldbeimposed on allsuchunjustlyheldpropertysothat it
‘mayberightfullyretumed to theSchoolBoard.

BraverforRelief
WHEREFORE,theSchoolBoardrequeststhattheCourt enter judgment in isfavor,and

againstDefendants, awardingtheSchoolBoardthe followingrelief:
A. Entryofpreliminaryandpermanentinjunctions:

i ‘ordering DefendantstoreturntheFCPSRecords;

fi. enjoiningDefendants,andanypersonsactingontheirbehalf, from
accessing,reproducing, o usingtheFCPSRecordsinanymanner;

fi. enjoining Defendants,andanypersonsactingontheirbehal, rom
disseminating,orcausingtobedisseminated,the FCPSRecords;

iv. orderingDefendantstoprovide afullaccountingtotheSchoolBoard
includethe ()identityofallpersonstowhomtheyprovidedany

portion oftheFCPSRecordsor a linktotheFCPSRecords,and(b)
thelocationofany websitesorsocial mediapagesinwhichthey
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postedanyportionoftheFCPSRecordsor alnktotheFCPS
Records.

B. Impositionofaconstructivetrust,assetforthabove;

Cc Anawardofsuchotherand furtherrelief as this Courtdeems justand appropriate,

Respectfully submitted,

FAIRFAXCOUNTYSCHOOLBOARD

By_sdme Love
Counsel

SonaRewari(VSBNo.47327)
RyanM.Bates(VSBNo.74661)
HUNTONANDREWS KURTHLLP
2200PennsylvaniaAve,NW,Suite900
‘Washington,DC20037
Telephone:(202)955-1500
Facsimile: (202)778-2201

Counselfor FairfaxCountySchoolBoard
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