
 
 
 
 
 
 
 
 
 
 
 
 
 

Exhibit 2 

Case 1:21-cv-23536-FAM   Document 1-4   Entered on FLSD Docket 10/07/2021   Page 1 of 5



Case 1:21-cv-23536-FAM   Document 1-4   Entered on FLSD Docket 10/07/2021   Page 2 of 5



the respondent failed to appear for his hearing, the Court proceeded in absentia and ordered the 

respondent deported from the United States to Honduras on the charge contained in the OSC. 

On June 23, 2021, the respondent, through counsel, filed with the Court a motion to reopen his 

deportation proceedings. 

II. Motion to Reopen

An in absentia order may be rescinded only (i) upon a motion to reopen filed within 180 

days after the date of the order of removal if the alien demonstrates that the failure to appear was 

because of exceptional circumstances, or (ii) upon a motion to reopen filed at any time if the alien 

demonstrates that he did not receive notice in accordance with paragraph (1) or (2) of section 239(a) 

of the Act or the alien demonstrates that he was in Federal or State custody ancl the failure to appear 

was through no fault of his own. Section 240(b)(5)(C) of the Act; 8 C.F.R. § 1003.23(b)(4)(ii). 

A. Exceptional Circumstances

Almost 31 years passed between the date the Court ordered the respondent deported in

absentia and the date the respondent filed his motion to reopen. Accordingly, any motion to reopen 

based on exceptional circumstances is time-barred. See Section 240(b)(5)(C) of the Act; see also 8 

C.F.R. § 1003.23(b)(4)(ii).

B. Notice

When a notice of hearing is sent by regular mail and is properly stamped and addressed to

an alien, there is a presumption of delivery. Matter of M-R-A-, 24 I&N Dec. 665,673 (BIA 2008). 

The presumption is weaker, however, than the presumption that applies to documents sent by 

certified mail. Id To determine whether an alien has overcome the "weaker" presumption of 

delivery, the Court considers all of the submitted evidence, including the respondent's affidavit, 

affidavits from family members and other individuals, the respondent's actions upon learning of the 

in absentia order, prior affirmative applications for relief, the respondent's prior Court appearances, 

and any other evidence or circumstances indicating non-receipt. Id. at 674; Matter of C-R-C-, 24 

I&N Dec. 677,679 (BIA 2008). 

The respondent, through counsel, filed an affidavit stating that he came to the United States 

in 1990 and does not recall any encounter with immigration officials. Respondent's Motion to 

Reopen at Exhibit A. However, the record of proceedings indicates that the respondent did, in fact, 

encounter an immigration official on February 13, 1989 because he was personally served with an 

OSC on that date. Exhibit #1. The OSC also indicates that the respondent requested a prompt 

hearing, and he waived any right to extended notice of hearing. Id. On May 24, 1990, the Court 
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