
IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 

 
 
ANNABELLE LIMITED PARTNERSHIP 
and BROADWAY 21ST ASSOCIATES, 
 

Plaintiffs, 
v. 

 
INTERNAL REVENUE SERVICE, 
 

Defendant. 
 

:
:
:
:
:
:
:
:
:
:
:
:

 
 

Civil Case No.       
 

COMPLAINT FOR 
DECLARATORY AND 
INJUNCTIVE RELIEF 

 
 Plaintiffs Annabelle Limited Partnership and Broadway 21st Associates bring this 

action for declaratory and injunctive relief under the Freedom of Information Act 

(“FOIA”), 5 U.S.C. §552, and the Administrative Procedure Act (“APA”), 5 U.S.C. §701 

et seq., and complain as follows: 

 

Parties 

1. Plaintiff Annabelle Limited Partnership (“Annabelle”) is a dissolved New York 

limited partnership, with a last known principal place of business at 915-919 Broadway, 

New York, NY 10010. 

2. Plaintiff Broadway 21st Associates (“Broadway 21st”) is a dissolved New York 

limited partnership, with a last known principal place of business at 915-919 Broadway, 

New York, NY 10010. 

3. The general partner for both Plaintiffs was at all relevant times 915 Broadway 

Associates, itself a New York general partnership. 
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4. 915 Broadway Associates was the tax matters partner (“TMP”) for both 

Plaintiffs. 

5. Earle Altman, not himself a party in this case, is a resident of the State of New 

York with a business address of c/o ABS Partners, 200 Park Avenue South, 10th Floor, 

New York City, New York 10003. 

6. Earle Altman is a general partner, notice partner, and the tax matters partner 

(“TMP”) for 915 Broadway Associates, and therefore the authorized representative of the 

general partner and tax matters partner of both Plaintiffs. 

7. Defendant Internal Revenue Service (“IRS”) is a bureau of the United States 

Department of the Treasury, an executive department of the U.S. government, with a 

principal place of business at 1111 Constitution Avenue, N.W., Washington, D.C. 20224. 

8. Defendant is in possession of the documents Plaintiffs seek. 

 

Jurisdiction and Venue 

9. This Court has jurisdiction under 28 U.S.C. §1331, 5 U.S.C. §552(a)(4)(B), and 

5 U.S.C. §702. 

10. Venue is proper in this Court pursuant to 5 U.S.C. §552(a)(4)(B). 
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The Freedom of Information Act 

11. FOIA provides public access to the records of federal government agencies 

upon request, absent a pertinent statutory exemption. 5 U.S.C. §552(a)(3). 

12. FOIA also provides that an agency must determine whether to release records 

within 20 business days after receiving a request, must promptly notify the requester of 

its decision and, if it decides to release the records, it must release them promptly. 5 

U.S.C. §552(a)(6)(A)(i) and 5 U.S.C. §552(a)(6)(C)(i).  

13. When an agency fails to produce records, this Court has jurisdiction to review 

the agency’s failure and to order the production of improperly withheld documents. 5 

U.S.C. §552(a)(4)(B). 

14.  

Statement of Facts 

15. In 2004, Plaintiffs deeded a conservation easement on their building at 915 

Broadway, New York City, New York, to the National Architectural Trust. 

16. The National Architectural Trust, now known as the Trust for Architectural 

Easements, is a qualified easement holding organization. 

17. Pursuant to 26 U.S.C. §170(h), both Plaintiffs claimed a charitable contribution 

deduction for the easement donation on their 2004 Partnership returns (Forms 1065). 

18. Defendant disallowed the charitable contribution deductions taken by Plaintiffs 

with respect to the conservation easement as a result of a Tax Equity and Fiscal 

Responsibility Act (“TEFRA”) partnership-level examination. 
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19. Defendant’s determinations were embodied in two separate Notices of Final 

Partnership Administrative Adjustment (“FPAAs”), dated May 13 and May 23, 2013, 

respectively. 

20. On July 30, 2013, Plaintiffs timely filed petitions in United States Tax Court 

alleging that Defendant’s adjustments: were time-barred, incorrectly analyzed the 

conservation donations’ compliance with the applicable statute and regulations, 

improperly questioned the value of the donations, and incorrectly imposed penalties 

under 26 U.S.C. §6662. 

21. The two cases were subsequently consolidated. 

22. In the Tax Court case, Defendant alleges, among other things, that the 

deductions should be disallowed because the conservation deed of easement was not 

recorded until 2005. 

23. On December 23, 2014, Plaintiffs filed protective claims for their 2005 tax 

years to avail themselves of the mitigation provisions contained in 26 U.S.C. §1311. 

24. On July 30, 2014, Plaintiffs mailed a FOIA request, through their designated 

representative pursuant to an IRS Power of Attorney (IRS Form 2848), covering tax years 

2004 and 2005, to Defendant. See Exhibit A. The FOIA request was received by 

Defendant on August 15, 2014. See Exhibit B. 

25. Defendant, without claiming a specific exemption, failed to respond to 

Plaintiffs’ FOIA request within the 20-day statutory period.  

26. Instead, Defendant requested several extensions of the deadline to respond. 

27. For approximately nine months, Defendant repeatedly failed to meet its self-

imposed extended deadlines. See Exhibit B. 
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28. On May 20, 2015, Defendant sent to Plaintiffs’ designated representatives a 

letter claiming that the IRS Forms 2848 (Power of Attorney and Declaration of 

Representative) submitted to Defendant “are not sufficient for release of the requested 

information.” See Exhibit C. 

29. The IRS Forms 2848 (Power of Attorney and Declaration of Representative) 

comply with Defendant’s own guidance on who may sign an IRS Form 2848 on behalf of 

a partnership for purposes of a TEFRA partnership-level examination. 

30. Pursuant to IRS legal advice memorandum AM2015-004, a general partner may 

sign an IRS Form 2848 on behalf of a partnership for purposes of a TEFRA examination.  

See Exhibit D. 

31. Earle Altman signed the Forms 2848 for Plaintiffs. 

32. As of the date hereof, Defendant has not responded to Plaintiffs’ FOIA request. 

33. Plaintiffs need the information being withheld by Defendant to prepare their 

case pending in the Tax Court. 

34.  

Count I 
(Production Under FOIA) 

 
35. Plaintiffs incorporate by reference paragraphs 1 through 32 as though stated 

fully here. 

36. Plaintiffs are statutorily entitled to the records they requested from Defendant 

pursuant to FOIA. 

37. Defendant wrongfully withheld the requested records in violation of FOIA. 

38. As of the date hereof, Defendant has not responded to Plaintiffs’ FOIA request, 

notwithstanding FOIA’s requirement of an agency response within 20 working days. 
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39. Plaintiffs exhausted their applicable administrative remedies with respect to 

their FOIA request to Defendant. 

 

Count II 
(Violation of the APA) 

 
40. Plaintiffs incorporate by reference paragraphs 1 through 37 as though stated 

fully here. 

41. Plaintiffs are entitled to the records they requested from Defendant pursuant to 

FOIA. 

42. As of the date hereof, Defendant has not responded to Plaintiffs’ FOIA request, 

notwithstanding FOIA’s requirement of an agency response within 20 working days. 

43. Defendant's failure to respond to Plaintiffs’ FOIA request constitutes agency 

action unlawfully withheld and unreasonably delayed, in violation of the APA. 

44. Defendant's failure to timely respond is arbitrary, capricious, an abuse of 

discretion, not in accordance with law, and without observance of procedure required by 

law, all in violation of the APA. 
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WHEREFORE, Plaintiffs request that this Court: 

 a. declare Defendant’s failure to disclose the requested records unlawful; and 

 b. enjoin Defendant from withholding such records; and  

 c. order Defendant to disclose the requested records to Plaintiffs; and 

 d. expedite this proceeding pursuant to 28 U.S.C. § 1657; and 

 d. award Plaintiffs their costs and reasonable attorney fees under 5 U.S.C. 

§552(a)(4)(E); and 

 e. grant such other and further relief as the Court may deem just and proper. 

 
Dated: Hackensack, NJ 
 June 17, 2015 
 
       Respectfully submitted,  

       s/Jeremy Klausner 
 
       AGOSTINO & ASSOCIATES 
       A Professional Corporation 
       Attorneys for Plaintiffs 
       500 Kingsland Avenue 
       Brooklyn, NY 11222 
          -and- 
       14 Washington Place 
       Hackensack, NJ 07601 
       (please respond to NJ address) 
 
       Tel: (201) 488-5400 (ext. 130) 
       Fax: (201) 488-5855 
       jklausner@agostinolaw.com 
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