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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF NEW YORK

ANNABELLE LIMITED PARTNERSHIP

and BROADWAY 21ST ASSOCIATES, : Civil Case No.
. 1:15-cv-04/723
Plaintiffs, : COMPLAINT FOR

V. : DECLARATORY AND
; INJUNCTIVE RELIEF

INTERNAL REVENUE SERVICE,

Defendant.

Plaintiffs Annabelle Limited Partnership and Broadway 21st Associates bring this
action for declaratory and injunctive relief under the Freedom of Information Act
(“FOIA”), 5 U.S.C. 8552, and the Administrative Procedure Act (“APA”), 5 U.S.C. 8701

et seq., and complain as follows:

Parties

1. Plaintiff Annabelle Limited Partnership (“Annabelle”) is a dissolved New York
limited partnership, with a last known principal place of business at 915-919 Broadway,
New York, NY 10010.

2. Plaintiff Broadway 21st Associates (“Broadway 21st”) is a dissolved New York
limited partnership, with a last known principal place of business at 915-919 Broadway,
New York, NY 10010.

3. The general partner for both Plaintiffs was at all relevant times 915 Broadway

Associates, itself a New York general partnership.
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4. 915 Broadway Associates was the tax matters partner (“TMP”) for both
Plaintiffs.

5. Earle Altman, not himself a party in this case, is a resident of the State of New
York with a business address of c/o ABS Partners, 200 Park Avenue South, 10th Floor,
New York City, New York 10003.

6. Earle Altman is a general partner, notice partner, and the tax matters partner
(“TMP”) for 915 Broadway Associates, and therefore the authorized representative of the
general partner and tax matters partner of both Plaintiffs.

7. Defendant Internal Revenue Service (“IRS”) is a bureau of the United States
Department of the Treasury, an executive department of the U.S. government, with a
principal place of business at 1111 Constitution Avenue, N.W., Washington, D.C. 20224.

8. Defendant is in possession of the documents Plaintiffs seek.

Jurisdiction and VVenue

9. This Court has jurisdiction under 28 U.S.C. §1331, 5 U.S.C. 8552(a)(4)(B), and
5U.S.C. 8702.

10. Venue is proper in this Court pursuant to 5 U.S.C. 8552(a)(4)(B).
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The Freedom of Information Act

11. FOIA provides public access to the records of federal government agencies
upon request, absent a pertinent statutory exemption. 5 U.S.C. 8552(a)(3).

12. FOIA also provides that an agency must determine whether to release records
within 20 business days after receiving a request, must promptly notify the requester of
its decision and, if it decides to release the records, it must release them promptly. 5
U.S.C. 8552(a)(6)(A)(i) and 5 U.S.C. §552(a)(6)(C)(i).

13. When an agency fails to produce records, this Court has jurisdiction to review
the agency’s failure and to order the production of improperly withheld documents. 5
U.S.C. 8552(a)(4)(B).

14.

Statement of Facts

15. In 2004, Plaintiffs deeded a conservation easement on their building at 915
Broadway, New York City, New York, to the National Architectural Trust.

16. The National Architectural Trust, now known as the Trust for Architectural
Easements, is a qualified easement holding organization.

17. Pursuant to 26 U.S.C. 8170(h), both Plaintiffs claimed a charitable contribution
deduction for the easement donation on their 2004 Partnership returns (Forms 1065).

18. Defendant disallowed the charitable contribution deductions taken by Plaintiffs
with respect to the conservation easement as a result of a Tax Equity and Fiscal

Responsibility Act (“TEFRA”) partnership-level examination.
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19. Defendant’s determinations were embodied in two separate Notices of Final
Partnership Administrative Adjustment (“FPAAs”), dated May 13 and May 23, 2013,
respectively.

20. On July 30, 2013, Plaintiffs timely filed petitions in United States Tax Court
alleging that Defendant’s adjustments: were time-barred, incorrectly analyzed the
conservation donations’ compliance with the applicable statute and regulations,
improperly questioned the value of the donations, and incorrectly imposed penalties
under 26 U.S.C. 86662.

21. The two cases were subsequently consolidated.

22. In the Tax Court case, Defendant alleges, among other things, that the
deductions should be disallowed because the conservation deed of easement was not
recorded until 2005.

23. On December 23, 2014, Plaintiffs filed protective claims for their 2005 tax
years to avail themselves of the mitigation provisions contained in 26 U.S.C. §1311.

24. On July 30, 2014, Plaintiffs mailed a FOIA request, through their designated
representative pursuant to an IRS Power of Attorney (IRS Form 2848), covering tax years
2004 and 2005, to Defendant. See Exhibit A. The FOIA request was received by
Defendant on August 15, 2014. See Exhibit B.

25. Defendant, without claiming a specific exemption, failed to respond to
Plaintiffs’ FOIA request within the 20-day statutory period.

26. Instead, Defendant requested several extensions of the deadline to respond.

27. For approximately nine months, Defendant repeatedly failed to meet its self-

imposed extended deadlines. See Exhibit B.
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28. On May 20, 2015, Defendant sent to Plaintiffs’ designated representatives a
letter claiming that the IRS Forms 2848 (Power of Attorney and Declaration of
Representative) submitted to Defendant *“are not sufficient for release of the requested
information.” See Exhibit C.

29. The IRS Forms 2848 (Power of Attorney and Declaration of Representative)
comply with Defendant’s own guidance on who may sign an IRS Form 2848 on behalf of
a partnership for purposes of a TEFRA partnership-level examination.

30. Pursuant to IRS legal advice memorandum AM2015-004, a general partner may
sign an IRS Form 2848 on behalf of a partnership for purposes of a TEFRA examination.
See Exhibit D.

31. Earle Altman signed the Forms 2848 for Plaintiffs.

32. As of the date hereof, Defendant has not responded to Plaintiffs’ FOIA request.

33. Plaintiffs need the information being withheld by Defendant to prepare their
case pending in the Tax Court.

34.

Count |
(Production Under FOIA)

35. Plaintiffs incorporate by reference paragraphs 1 through 32 as though stated
fully here.

36. Plaintiffs are statutorily entitled to the records they requested from Defendant
pursuant to FOIA.

37. Defendant wrongfully withheld the requested records in violation of FOIA.

38. As of the date hereof, Defendant has not responded to Plaintiffs’ FOIA request,

notwithstanding FOIA’s requirement of an agency response within 20 working days.
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39. Plaintiffs exhausted their applicable administrative remedies with respect to

their FOIA request to Defendant.

Count 11
(Violation of the APA)

40. Plaintiffs incorporate by reference paragraphs 1 through 37 as though stated
fully here.

41. Plaintiffs are entitled to the records they requested from Defendant pursuant to
FOIA.

42. As of the date hereof, Defendant has not responded to Plaintiffs’ FOIA request,
notwithstanding FOIA’s requirement of an agency response within 20 working days.

43. Defendant's failure to respond to Plaintiffs’ FOIA request constitutes agency
action unlawfully withheld and unreasonably delayed, in violation of the APA.

44. Defendant's failure to timely respond is arbitrary, capricious, an abuse of
discretion, not in accordance with law, and without observance of procedure required by

law, all in violation of the APA.



Case 1:15-cv-04723 Document 1 Filed 06/17/15 Page 7 of 29

WHEREFORE, Plaintiffs request that this Court:

a. declare Defendant’s failure to disclose the requested records unlawful; and
b. enjoin Defendant from withholding such records; and
C. order Defendant to disclose the requested records to Plaintiffs; and

d. expedite this proceeding pursuant to 28 U.S.C. § 1657; and
d. award Plaintiffs their costs and reasonable attorney fees under 5 U.S.C.
8552(a)(4)(E); and

e. grant such other and further relief as the Court may deem just and proper.

Dated: Hackensack, NJ
June 17, 2015

Respectfully submitted,
s/Jeremy Klausner

AGOSTINO & ASSOCIATES
A Professional Corporation
Attorneys for Plaintiffs
500 Kingsland Avenue
Brooklyn, NY 11222

-and-
14 Washington Place
Hackensack, NJ 07601
(please respond to NJ address)

Tel: (201) 488-5400 (ext. 130)
Fax: (201) 488-5855
jklausner@agostinolaw.com
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EXHIBIT A
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AGOSTINO &ASSOCIATES, PC

A PROFESSIONAL CORPORATION
COUNSELLORS AT LAW
THE BANK HOUSE
14 WASHINGTON PLACE
HACKENSACK, NEW JERSEY 07601

(201) 488-5400

FAX
NEW YORK OFFICE

(201) 488-5855 500 KINGS LAND AVENUE

BROOKLYN.NY 11222

TEL (718) 389-2427
FAX: (718) 349-6997

July 30, 2014

TRANSCRIPT REQUEST
PRIVACY ACT, FOIA & IRC §§ 6103, 76029(c) ., 6571 REQUEST

VIA CERTIFIED MATL, RETURN RECEIPT REQUESTED
Internal Revenue Service

Disclosure Scanning Operation

Mail Stop 93A

P.0. Box 621506

Atlanta, GA 39901-0093

ATTENTION: FOIA REQUESTS

Taxpayer: Annabelle Limited Partnership & Broadway 21st Associates
Tax Years: 2004, 2005
Our Pile No.: 4918

Ladies and Gentlemen:

We represent Annabelle Limited Partnership and Broadway 21°* Associates (collectively
“Taxpayers”) (see attached IRS Form 2848). Pursuant to the provisions of Sections 6103
and 7602 (c) of the Internal Revenue Code ("IRC") and the Freedom of Information Act
(the "Act"or "FOIA"), 5 U.S.C. Section 552, as amended, we request access to and
copies of the following records maintained by the Internal Revenue Service ("IRS"):

1. All notices, letters, memorandum, contact history sheets, audit reports,
correspondence and IRS forms prepared by or received by the IRS that refer or
relate to the assessment or potential assessment of penalties and/or additions
to tax pursuant to IRC § 6662 (a) against the Taxpayer for the 2004 and 2005 tax
years. This request includes a request for a copy of the memorandum required
by IRC § 6751 (b) (1) which provides:

No penalty under this title shall be assessed unless the initial
determination of such assessment is personally approved (in writing) by
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INTERNAL REVENUE SERVICE

PRIVACY ACT, FOIA & IRC § 6103 REQUEST
July 30, 2014

Page 2 of 2

the immediate supervisor of the individual making such determination or
such higher level official as the Secretary may designate.

ee I.R.M. 20.1.1.2.3(7) (Nov. 25, 2011).
In accordance with IRS Statement of Procedural Rules, Reg. secticn 601.702 (b) (3}, we
agree to pay reasonable charges incurred in locating and copying the requested
documents, to an upper limit not to exceed $200.

If you decide that any portion of a requested record is exempt from disclosure under
the Act, I request that you send me the remaining nonexempt portion of that recoxd.
In addition, to the extent that access is denied to inspect any part of the requested
administrative files and documents, please send me an index and a detailed description
of the deleted material and a statement of the statutory basis for withholding each
such document.

As stated above, we have attached a copy of the IRS Form 2848, Power of Attorney and
Declaration of Representative, authorizing us to make this request for Taxpayers. In
accordance with the provisions of the Act, we expect to receive a reply within twenty
woxrking days.

Kindly acknowledge receipt of this letter by countersigning the enclosed copy of this
letter and returning the same in the enclosed self-addressed, stamped envelope.

Very truly yours,

Frank Agosti
Enclosure '
cc: Annabelle Limited Partnership and Broadway 2MY/Associates
RECEIPT ACKNOWLEDGED:
INTERNAL REVENUE SERVICE
BY:
TITLE:
DATE:
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.. 2848 Power of Attorney OMS o 1545-0150
{Rev. June 2008) and Declaration of Representative Re:_';:i“se Only
ived by:
&Z’;’;";g:&‘:";ﬁg“” » Type or print. » Ses the separate Instructions. Name
Power of Attorney Telephons
Caution: Form 2848 will not be honored for any purpose other than representation before the IRS. Function

1 Tax .ger information. Taxpayer(s) must sign and date this form on page 2, line 9. Date VY,
Taxpayer name(s) and address Social security number(s) Emp!oyer {dentification
915 Broadway Realty Associates number
c/o ABS Partners Real Estate, LLC

/ < ’ 13-3114687
200 Park Avenue South, 10th Floor

New York, NY 10003

Daytime telephone number Plan number (if applicabie}

hersby appoint(s) the following representative{s) as attorney(s}-in-fact:

2 Representative{s) must sign and date this form on page 2, Part ii.

Namsg and address CAF NO. e
Richard A. Levine, Esd. Telophone No. 212-903-872S

c/o Roberts & Holland LLP FaxNo. 212-974-3059 . ... ..

825 Bighth Ave., 37th Fl., New York, NY 10013-7498 Check if new: Address [} Telaphone No. [J Fax No, ]
Name and address CAF NO. i e e
Frank Agostino, Esq. Telephone No. 201—-488-5400

c/c Agostino & Associates, The Bank House, Fax No. 2.01".48_8_“ 5_8.5.5_ ................

14 Washington Place, Hackensack, NJ 07601 Check if new: Address [ Telaphone No. [] Fax No. [
Name and address CAF NO. e
Elliot Pisem, Esg. Telephone No. 212-903-8777

c/o Roberts & Holland LLP FaxNo. 212-974-3059 .

825 Righth Ave.. 37th F1.. New Yark, NY 10019-7498 Chack if new: Address |} Talsohana No, [ Fax No [}
to reprasent the taxpayer(s) before the Intemal Revenue Service for the following tax matters:

3 Tax matters
Type of Tax (Income, Employment, Excise, etc.) Tax Form Number Year(s) or Period{s)

or Clvil Penalty (ses the instructions for line 3)

{1040, 941, 720, etc.)

(see the instructions for line 3)

partnership examination proceedings in

1065

2004, 2005

connection with Broadway 21st Associates

4 Specific use not recorded on Ceniralized Authorization File {CAF). If the power of attommey is fora specrﬁc use not recorded on CAF,

chack this box. See the instructions for Line 4. Speciiic Uses Not Recordsd on CAF

A

5 Acts suthorized. The representatives are authorized to receive and inspect confidential tax information and to perform any and all acts that
{ {we) can perform with respect to the tax matters described on line 3, for example, the authority to sign any agreements, conssents, or other
documents. The authority doss not include the power to receive refund checks {see lins 6 below), the power to substitute another representative
or add additional representatives, the powaer to sign certain retums, or the power to execute a request for disclosure of tax retums or retum
information to a third party. See the line 5 instructions for more information,

Exceptions. An unenrolled return preparer cannot sign any document for & taxpayer and may only represent taxpayers in fimited situations.
See Unenrolled Return Preparer on page 1 of the instructions. An enrofled actuary may only represent taxpayers to the extent providsd in
section 10.3(d} of Treasury Department Circular No. 230 (Clrcular 230). An enrofied retirement plan administrator may only represent taxpayers
1o the extent provided in section 10.3(g) of Circular 230. See the line 5 instructions for restrictions on tax matters pariners. In most cases,
the student practitionsr's (levels k and i authority is limited (for exampie, they may oniy practice under the supervision of another practitioner}.

6 Recalipt of refund checks. If you want to authorize a representative named on line 2 to receive, BUT NOT TO ENDORSE OR CASH, refund

chegcks, initial here

and list the name of that reprasentative below.

Name of representative to receive refund check(s} »

For Privacy Act and Paperwork Reduction Act Notlce, see page 4 of the instructlons.

84
STF DOXWI001.1

Form 2848 (Rev. 8-2008)
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wariin investment, L.P., Managing Partner
By: Earlin Management, LLC, its General Partner
By: Earle S. Altman, 1its Manager

Form 2648 (Rav. 6-2008)

Page 2
7 Motlces and communlcations. Original notices and other writtan communications will be sent to you and a copy to the first
representative listed on line 2. .
& If you also want the second representative listed to racelve a copy of notices and communications, check thisbox , » X
b i vou'do riot want any notices or communications sent to your representative(s), check this box s » [

8 hetention/revocation of prior powsris) of attornay. The filing of this power of attomey automaticelly revokes al earlier power(s} of
attomey on file with the intemat Revenue Service for the same tax matters and years or perlods covered by this documeant. if you do not
want to revoke a prior powsr of attomay, check hera. : L., o»

YOU MUST ATTACH A COPY OF ANY POWER OF ATTORNEY YOU WANT TO REMAIN iN EFF.ECT .

g Signature of taxpayer(s). If a tax matter concams & joint retum, both husband and wife must sign if joint representation is requested,
otherwise, instrucions. If signed by a corpomte officer, partner, guardian, tax malters pariner, execulor, recelver, administrator, or
ru behalf f the taxpaysr, that i have the authority to execute this form on behalf of the taxpayer.

- IF NOT SJGRED AND DAT POWER OF ATTORNEY WILL BE RETURNED.

T 2 ~ Mored 2, 22({ __Managing Partner
e "éignaturg {%’Lorrgk above. Date Title {if applicable)
T Bent Name i PIN Number Print name of taxpayer from line 1 if other than individual
------- Signature T TTTTBate Title (if applicabie)
""""""""""" Brint Mame PIN Numbsr

M Declaration of Representative

Caﬁﬁ&m Students with a speclal order to mprésent i‘axpayefs In qualified Low income Texpayesr Clinics or the Student Tax Clinfe Program (levels
k and [}, see the Instructions for Part If,

Under penatties of perjury, | declare that
e | am not currently under suspension or disbanment from practice before the intemal Aevenus Service;

« | am awara of regulations contained In Clrouler 230 (31 CFR, Pant 10), as amended, conceming the pmctice of altomsys, certifled public
accountants, enrolled agents, enrolied actuarles, and cthers;

| am authorized to represant the taxpayer(s) identified in Part | for the tax matter(s} specifiad there; and

@ | am one of the following:

Attorney—a member in good standing of the bar of the highest court of the jurisdiction shown below.

Cortified Public Accountant—duly qualified to practice as a ceriified public accountant in the Jurisdiction shown below.
Enrolled Agent—enrolied as an agent under the requiremants of Clroular 230.

Officer—a bona fide officer of the taxpayer's organization.

Full-Time Employes—a full-time employes of the taxpayer.

Family Member—a member of the tnxpayer's immediats famity (for exampla, spouse, parent, child, brother, or sistar}.

Enrollad Actuary—enrolled as an actuary by the Joint Board for the Enrolimant of Actuaries undsr 29 U.8.C. 1242 (the authority to
practice before the Internai Revenue Service Is imited by section 10.3(d) of Circular 230).

h Unenrolled Retum Preparsr—the authority to practice before the intemal Revenue Service is fimited by Clroular 230, section
10.7{c)(1){vill}. You must have prepared the retum In qusstion and the retumn must be under axamination by the IRS. SeeUnenroiled
Return Proparer on page 1 of the Instructions.

k Student Attomey—student who receives penvilsslon to practice tiafore the IRS by virtue of thefr status as s law student under asction
10.7{d) of Circular 230,

i Student CPA—student who receives permission o practice bafore the IRS by virtue of thelr status as & CPA student under section
10.7(d) of Clroular 230.

r Enrolied Retirement Plan Agent—enroliad as a retirement plan agent under the requlrements of Circular 230 {the authority to practice
before tha intemal Revenue Service Is iimited by section 10.3{e}).

» IF THIS DECLARATION OF REPRESENTATIVE IS NOT SIGNED AND DATED, THE POWER OF ATTORNEY WiLL
BE RETURNED. Ses ths Part il instructions.

Designation—insert | Jurisdictlon (state} or al
above letter {a-r} identification | ) gnature Date

a NY ﬂ”‘»’«wﬂﬁ Wit 3/ 3 /{5(,@ !¢

e

a NJ WM% , 3,/ 3// 2617

I- TN -« I =

{ a NY /

Form 2848 (Rev. 8-2008)
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. Forin 2848

Part |, tem 2, Representatives, and
Part I, Declaration of Representatives, Continued EiN: 13-2114687

Taxpayer: 915 Broadway Realty Associates

Name-and address
Mark E. Wilensky, Esq.

clo Roberts & Holland LLP

825 Eighth Ave., 37" FL,, New York, NY 10019-7498

CAF No. '

Telephone No.: 212-803-8732
Facsimile No.: 212-974-305%8
Check if new Address [1 Tel No. 0 Fax No. UJ

Code
a

State

New York

s WAL\

Date 7 /og /zg Y

{00240959-1}
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2848 Power of Attorney OMB No, 15450150
Rev. Jure 2008 and Declaration of Representative R;:’;Zi”” Onty
£ } v v
fi‘;:;’g"g:;;f‘::"szmi“” » Type or print. ¥ See the separate Instructions. Name
Power of Attomey Telephone
Caution: Form 2848 will not be honored for any purpose other than representation before the IRS. Function

1 Taxpayer information. Taxpayer(s) must sign and date this form on page 2, line 8. Date / /
Taxpayer name(s) and address Social security number{s) Employer identification
915 Broadway Realty Associates number
c/o ABS Partners Real Estate, LLC

/ ; 13-3114687
200 Park Avenue South, 10th Floor Daytime telephone number Ptan number {f applicable)
New York, NY 10003

hereby appoint(s) the following representative(s) as attorney(s)-in-fact:

2 Representative{s} must sign and date this form on page 2, Part il.

Name and address
Richard A. Levine, Esqg.
c/o Roberts & Holland LLP

CAF NO. e
Telephone No. 212-903-8723
Fax No. 212-974~3059

825 Eighth Ave., 37th Fi., New York, NY 10019-7498 | Check if new: Address []  Telephone No.[J  FaxNo. [
Name and address CAF NG, e
Frank Agostino, Esq. Telaphone No. 201_483,59_00, _________
c/o hAgostino & Asscciates, The Bank House, Fax No 2014885855 ...............
14 Washington Place, Hackensack, NJ 07601 Check if new: Address [] Telaphone No. [] Fax No. ]
Name and address CAF NO. e
Ellict Pisem, Esqg. Telephons No. 212-903-8777 .

¢/o Roberts & Holland LLP FaxNo. 212-974-3059
925 Bighth Avc., 27th Fl., Mew York, XY 10018-7488 | Check i new: Address [ Telanhone No U1 Fax No. [
o represent the taxpayer(s) before the Intemal Revenue Service for the following tax matters:

3 Tax matters

Type of Tax (income, Employment, Excise, etc.) Tax Form Number Year(s) or Period(s}

ar Civil Penalty (see the instructions for line 3)

(1040, 941, 720, etc.} {ses the instructions for line 3}

rartnership examination proceedings in

1065 2004, 2005

connection with Annabelle Limited Partnership

4  Spscific use not recorded on Centralized Authorization Flle {(CAF). If the power of attorney is for a specmc use not recorded on CAF,

check this box. Sas the instructions for Line 4. Speciiic Uses Not Recorded on CAF

5 Acts authorized. The representatives are authorized to receive and inspect confidential tax information and to perform any and all acts that
i {we) can perform with raspect to the tax matters described on line 3, for exampls, the authority to sign any agreements, consents, or other
documents, The authority does not include the power 1o receiva refund checks (see line 6 below), the powsr to substitute another representative
or add additional reprasentatives, the power to sign certain retums, or the power o exscute a request for disciosure of tax retums or return
information to a third party. Sse the line 5 Instructions for mors information.

Exceptions. An unenrolled return preparer cannot sign any document for a taxpayer and may only represent taxpayars in limited situations.

Ses Unenrolied Return Praparer on page 1 of the instructions. An enrolled actuary may only represent taxpayers to the extent provided in
section 10.3(d} of Treasury Department Circular No. 230 {Circutar 230). An enrolied retirement plan administrator may only represent taxpayers
to the extent provided in section 10.3(e) of Circular 230. See the line § Instructions for restrictions on tax matters partners. In most cases,
the student practitioner’s (levels k and 1) authority is limited (for example, they may only practice under the supervision of another practitioner}.

o

check§, initial here

and list the name of that representative below.

Nams of representative to receive refund check(s) »

Receipt of refund checks. If you want to authorize a representative named on line 2 to receive, BUT NOT TO ENDORSE OR CASH, refund

For Prl;}"acy Act and Paperwork Reduction Act Notice, sea page 4 of the Instructions.

1SA
STF DOQAWIDOL.

Form 2848 Rev. 6-2008)
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Earlin Investment, L.P., Managing Partner
By: Earlin Management, LLC, its General Partner
By: Earle S. Altman, its Manager

Fotm 2848 (Rev. 8-2008) Page 2
7 Notlces and communications. Original notices and other wiitten communications wit bs sent to you and 2 copy to the first
repregentstive listed on line 2.
& if you also want the second reprossntative listed to receive & copy of notices and communications, check thisbox , , | | » X
t i you do not want eny notices or communications sent 1o your reprossntativefs), checkthisbox . . . . . . . . . . w» []
8 Retantion/revocation of prior power(s) of attorney. The filing of this powar of attorney automaticslly revokea all earlisr power(s) of
attomey on file with the Internal Revenus Service for the same tax matters and years or periods covered by this document. i you do not
want to revoke & prior power of aftomay, check hers, ., . . ... . . .o»

YOU MUST ATTACH A COPY OF ANY POWER OF ATTORNEY YOU WANT TO REMMN EN EFFEGT

Signature of taxpayer{a}. If a tax matter concems a joint retumn, both husband and wife must sign if joint tepresentation Is requested,
structions. i signed by a comporats officer, partner, guardian, tax matters partner, executor, recsiver, administrator, or
behalf ¢f the taxpayer, | sextify that | havs the authority to executs this form on behalf of the taxpayer,

?D iS POWER OF ATTORNEY WILL BE RETURNED
i _______ Mo/ 2 2.0¢/ Managing Partner
) ngnat Date Title (i apphcable)
See signature plock above.

- e ennn l | eemmmmeneeam mmmeem—emo———————ne

Print Name PIN Numiber Print name of taxpayer from ling 1 If other than individual
""""""""""""""" Signature T Tbate Title {if appiicable)
________________________ { |

Print Nams PIN Number

XY Dsclaration of Representative

Caution: Students with a special order o represent taxpayers In qualified Low Incorne Taxpaysr Clinics or the Student Tax Clinic Pragram (lsvels
k and §), see the instructions for Part Ii.
Undsr penalties of perjury, | declare that

& | am not currently under suspension or disharment from practice before the intemal Revenus Sarvics;

% | am aware of regulations contalned In Clreular 230 (31 CFR, Part 10}, as amended, concsming the practice of attomeys, ceriified public
accountants, enrolled ageants, enrollad actuarles, and others;

e | am authorzed o represent the taxpayer(s) identiflad in Part | for the tax matter(s) spacifisd there; and

¢ | am ons of the following:

Attorey—e membsr In good standing of the bar of the highest court of the jurisdiction shown below.

Csrtified Public Accountant—duly qualified to practice ss a certifled public sccountant in ths jurisdiction shown balow.
Enrolled Agent—enrolled as an agent under the requirements of Clrcular 230

Officer—a bona fide officer of the taxpayer's organization,

Full-Time Employee-—a fuli-time employsa of the taxpayer.

Family Member—a mamber of the taxpayer's immediate family (for example, epousse, parent, child, brother, or glster),

Enrolled Actuary—enrolled as an actuary by the Joint Board for the Enrollment of Actuaries undsr 28 U.8.C. 1242 (the authority to
praclice bafore the internal Revanue Service Is limited by section 10.3(d) of Clrcular 230}

i Unemrolled Retum Preparer—the authority to prectice bsfors the Intema!l Revenue Sarvice s limited by Circular 230, section
10.7{c)(1){(vill). You must have preparad the retum In quastion and the retumn must be undsr examination by the IRS. Ses Unsnrolled
Boturn Preparer on page 1 of the Instructions.

& Student Attomey—student who recelves permission to practice before the RS by virtus of thelr status es a law student under section
10.7{d) of Circular 230.

}  Student CPA—satudent who recalves permission to practice before the IRS by virtus of thelr status as a CPA student under saction
10.7(d} of Clreular 230,

r Enrolled Retirement Plan Agent—enrolled as a retirament plan aegent undar the requirements of Clroular 230 (the sutherity to practice
before the intemal Revenue Service la limited by section 10.3{g}}.

» IF THIS DECLARATION OF REPRESENTATIVE 1S NOT SIGNED AND DATED, THE POWER OF ATTORNEY WILL
BE RETURNED. See the Part Ii instructions.

Designation—insert | Jurisdiction {state) or
abovs letter {a-r) identification

a i NY {‘; Ao d /= 3/3/ 2011
a NJ &G)?ﬁ (il%ba:/ﬂw 3/3/;20/f

a NY

® o~ & O 06 TN

Signature Date

U Form 2848 Rev. £-2008)
STF DAXWI001.2
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Form 2848
‘Part i, item 2, Representatives, and Taxpayer: 915 Broadway Realty Associates
part Ii, Declaration of Representatives, Continued EIN: 13-31148687

- Name and address CAF No.

. Mark E. Wilensky, Esq. Telephone No.: 212-903-8732

| clo Roberts & Holiaﬂr}d LLP Facsimile No.: 212-974-3058

! 825 Eighth Ave., 37" FL, New York, NY 1001 §-7458 Check if new Address O Tel No. O Fax No. O

i Code State ' Signature, ;| ¢ Date

a New York ijé (2 [,),méﬁ/{w"g"x 03 / o? / 2o L
> 4 H ¥

{00240959-1}
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DEPARTMENT OF THE TREASURY
INTERNAL REVENUE BERVIGE
WASHINETON, BDC 20224

PRIVACY, COVERNMENTAL
LinigonN AND DISCLOSURE

November 13, 2014

Agostino & Associates O T I

Attn: Frank Agostino e i

The Bank House b e T T
14 Washington Place e
Hackensack, NJ 07601 S

In Re: Annabelle Limited Partnership and Broédway 21 Associates

Dear Mr. Agostino:

I am responding to your Freedom of information Act (FOIA) request dated July 30, 2014
that we received on August 15, 2014.

On October 186, 2014 | asked for more time to obtain the records you requested. | am
still working on your request and need additional time to review the records. | will
contact you by December 15, 2014 if | am still unable to complete your request.

Once again, | apologize for any inconvenience this delay may cause.

If you have any questions please call Disclosure Specialist Eileen T Lynch ID #
100301362, at 617-316-2406 or write to: Internal Revenue Service, Centralized
Processing Unit — Stop 93A, PO Box 621506, Atlanta, GA 30362. Please refer to case
number F14230-0088.

Sincerely,

Thom
Disclosure Manager
Disclosure Office 1
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DEPARTMENT OF THE TREASURY
INTERNAL REVENUE SERVICE
WASHINGTON, DC 30224

FRIVACY, GOWVERNMENTAL
LIAISON AND DNSCLOSURE

December 12, 2014

Frank Agostino

The Bank House

14 Washington Place
Hackensack, NJ 07601

in Re: Annabelie Limited Pannership & Broadway 21 Associates
Dear Mr. Agostino:

I am responding to your Freedom of Information Act (FOIA) request dated July 30, 2014
that we received on August 15, 2014.

On November 13, 2014 | asked for more time to obtain the records you requested. | am
still working on your request and need additional time to review the files. | will contact
you by January 30, 2015 if | am still unable to complete your request.

Once again, | apologize for any inconvenience this delay may cause.

If you have any questions please call Disclosure Specialist Eileen T Lynch ID #
100301362, at 617-316-2406 or write to: Internal Revenue Service, Centralized
Processing Unit — Stop 93A, PO Box 6215086, Atlanta, GA 30362. Please refer to case
number F14230-0089.

Sincerely,

Ro'ékli TMele o
Disclosure Manager
Disclosure Office 1
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DEPARTMENT OF THE TREASURY
INTERNAL REVENUE SERVICE
WASHINGTON, DG 20224 [ o
| I i
§ Ty
PRIVACY; GOYERNMENTAL - P
LIAISON AND DISCLOSURE

April 28, 2015 907 1 1y
Frank Agostino
The Bank House
14 Washington Place
Hackensack, NJ 07601

In Re: Annabelle Limited Partnership & Broadway 21 Associates

Dear Mr. Agostino:

I am responding to your Freedom of Information.Act (FOIA) request dated July 30, 2014
that we received on August 15, 2014.

On March 27, 2015,! asked for more time to obtain the records you requested. | am still
working on your request and need additional time to review the records. | will contact
you by May 29, 2015 if | am still unable to complete your request.

Once again, | apologize for any inconvenience this delay may cause.

If you have any questions please call Disclosure Specialist Eileen T Lynch ID #
100301362, at 617-316-2406 or write to: Internal Revenue Service, Centralized
Processing Unit — Stop 93A, PO Box 621506, Atlanta, GA 30362. Please refer to case
number F14230-0089.

Sincerely,

Disclosure Manager
Disclosure Office 1
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EXHIBIT C
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DEPARTMENT OF THE TREASURY
INTERNAL REVENUE SERVICE
WASHINGTOR, DO 20824

PRIVACY, COVERNMENTAL
LIAISON ANDE DISCLOSURE

May 20, 2015

Frank Agostino _

The Bank House I
14 Washington Place Vo T LT e
Hackensack, NJ 07601 [ Y

In Re: Annabelle Limited Partnership & Broadway 21% Associates
Dear Mr. Agostino:

| am responding to your Freedom of Information Act (FOIA) request dated July 30, 2014
that we received on August 15, 2014.

You asked for multiple documents associated with the examination file for tax years
2004 and 2005.

The Office of Chief Counsel, Area Counsel 1 (Long Island) has determined that the '
Forms 2848 submitted by your office for Annabelle Limited Partnership, Broadway 21
Associates, and 915 Broadway Realty Associates are not sufficient for release of the
requested information.

Please send us a valid authorization for each of the three entities within 35 days.

If you have any questions please call Disclosure Specialist Eileen T Lynch ID #
100301362, at 617-316-2406 or write to: Internal Revenue Service, Centralized
Processing Unit — Stop 93A, PO Box 621506, Atlanta, GA 30362. Please refer to case
number F14230-0089. ‘

Sincerely,

Ronald T Mele
Disclosure Manager
Disclosure Office 1
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Office of Chief Counsel
Internal Revenue Service

Memorandum

Number: AM2015-004
Release Date: 4/3/2015

CC: PA:07:SLKaron
POSTN-102507-15

UILC:  6224.00-00, 6103.00-00

date: March 26, 2015

to: Linda M. Kroening
Division Counsel
(Large Business & International)

from: Drita Tonuzi
Associate Chief Counsel
(Procedure & Administration)

subject: Powers of Attorney in Partnership Level Proceedings

This Chief Counsel Advice responds to your request for assistance. This advice may
not be used or cited as precedent.

From whom is a power of attorney (“POA”") sufficient in order for an employee of the
Service to solicit documents and discuss details of a partnership-level proceeding with
the individual granted power of attorney?

a. Who is authorized to sign a POA appointing a representative for a partnership or
limited liability company (LLC) being examined in a TEFRA partnership-level
examination?

b. Who is authorized to sign a POA appointing a representative for a partnership or
limited liability company for other purposes?
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CONCLUSIONS

A general partner or, in the case of an LLC, a member-manager, may sign a POA for
purposes of a TEFRA partnership-level examination’ or for other tax purposes of the
partnership. A POA can also be secured from a limited partner or LLC member for the
purposes of securing partnership item information and disclosing partnership
information to the POA. in the case of an LLC that has no member who is also a
manager, the non-member manager® may sign the POA for purposes of establishing
that it would be appropriate and helpful to secure partnership item information including
securing documents and discussing the information with the designated individual.

BACKGROUND

The Tax Equity and Fiscal Responsibility Act of 1982 (“TEFRA") added sections 6221
through 6232 to the Internal Revenue Code, which provide unified partnership audit and
litigation procedures for partnerships (except certain small partnerships) filing Form
1065, U.S. Return of Partnership Income (TEFRA partnerships).® Under the unified
partnership audit and litigation procedures, the TEFRA partnership return is subject to a
single audit and court proceeding binding on all the direct and indirect partners. Only
the partners whose tax liabilities will be affected, and generally not the TEFRA
partnership itself, are the parties-in-interest in the partnership-level audit or litigation.
Chef's Choice v. Commissioner, 85 T.C. 388 (1990).

LAW AND ANALYSIS

State Law Background

Under the provisions of the Uniform Partnership Act (1997) and the Uniform Limited
Partnership Act (2001)*, a general partner is an agent of the partnership for purposes of
its business except in fimited circumstances.® Section 301 of Uniform Partnership Act
(1997), section 402 of the Uniform Limited Partnership Act (2001). An act of the general
partner for apparently carrying on in the ordinary course of partnership business binds

* Typically the Service will interact with the tax matters partner, as defined by section 6231(a)(7) of the
Internal Revenue Code, or his representative during a partnership-level examination. As section
6231(a)(7) and Treas. Reg. Sec. 301.6231(a)(7)-2 provide, the tax matlers partner is a general partner or
member-manager except in limited circumstances.

2 A non-member manager is able to act for an entity under state or foreign law where the entity is formed,
but has no direct ownership interest in the entity.

3 Sections 6233 and 6234 were later added to these provisions.

* While states have generally adopted most provisions of these acts, each state’s laws may vary in certain
regards. These acts are being cited as general background and should not be relied upon in all
circumstances.

® The general partner does not serve as agent where the partner had no authority to act for the
partnership in the particular manner and the person dealing with the partner knew or received a
notification that the person lacked authority. See Section 301 of Uniform Partnership Act (1997).
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the partnership. /d. An act of limited partner in a limited partnership does not bind
such partnership. Section 302 of the Uniform Limited Partnership Act (2001).

Section 403 of the Uniform Partnership Act (1997) provides that a partnership shall
provide partners and their agents and attorneys access to its books and records. The
partnership is also required to provide former partners and their agents and attormneys
access to books and records pertaining to the period during which they were partners.
The right of access provides the opportunity to inspect and copy books and records
during ordinary business hours. A general partner in a limited partnership also may
copy and inspect any records maintained by the limited partnership regarding the limited
partnership’s activities and financial condition. Section 402 of the Uniform Limited
Partnership Act (2001).

Limited liability companies have largely supplanted state law partnerships in modern
times. LLC's typically are taxed as partnerships. The LLC may be managed by either
its members or a manager with no ownership interest in the LLC. See section 407 of
the Revised Uniform Limited Liability Company Act (2006). The specific laws of the
state in which the LLC was established govern the terms regarding who can act for, and
inspect and copy the records of, the LLC. For example, under the provisions of the
Revised Uniform Limited Liability Company Act (2006)°, a member in a member-
managed limited liability company generally may, upon reasonable notice inspect and
copy during regular business hours, at a reasonable location specified by the company,
any record maintained by the company regarding the company's activities, financial
condition, and other circumstances, to the extent the information is material to the
member’s rights and duties under the LLC's operating agreement. Section 410(a) of the
Revised Uniform Limited Liability Company Act {2006).

Depending on the laws of the state where the LLC was formed, members of a manager-
managed limited liability company may, during regular business hours and at a
reasonable location specified by the company, have the right to obtain from the
company and inspect and copy full information regarding the activities, financial
condition, and other circumstances of the company as is just and reasonable if: the
member seeks the information for a purpose material to the member's interest as a
member; the member makes a demand in a record received by the company,
describing with reasonable particularity the information sought and the purpose for
seeking the information; and the information sought is directly connected to the
member’s purpose. Id.

TEFRA Partnership Provisions

° Note that the Revised Uniform Limited Liability Company Act (2006} is a proposal for states to adopt as
law for the governance of LLC's and, while the act tries to summarize many state provisions, is not actual
law. Again, LLCs are governed by the laws of the state where the LLC was formed.
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Section 6221 of the Internal Revenue Code provides that the tax treatment of any
partnership item shail be determined at the partnership level, except as otherwise
provided in subchapter C of Chapter 63 on the internal Revenue Code.

Section 6224(a) provides that “any partner has the right to participate in any
administrative proceeding relating to the determination of partnership items at the
partnership level.”

Section 6226(c) provides that in any action initiated by the filing of a petition under that
section, each person who was a partner in such partnership at any time during the year
at issue shall be treated as a party to such action.

Section 6231(a)(2) provides that the term "partner” means a partner in the partnership
and any other person whose income tax liability under subtitie A is determined in whole
or in part by taking into account directly or indirectly partnership items of the
partnership. s

Section 6229(b) states that the period for assessing tax with respect to any person
which is attributable to any partnership item (or affected item) for a partnership taxable
year may be extended with respect to all partners, by an agreement entered into by the
Service and the tax matters partner, or any other person authorized by the partnership
in writing to enter such an agreement.

Disclosure Authorization

Section 8103(e)(1)(c) provides that the return of a partnership shall upon written request
be open to inspection by or disclosure to any person who was a member of such
partnership during any part of the period covered by the return. Section 6103(e)(6)
authorizes, upon written request, the return to also be open to inspection by or
disclosure to the member's attorney in fact duly authorized in writing. Section
6103(e)(7) provides that return information of the partnership is open to inspection by or
disclosure to the member or the member's attorney in fact if the Secretary determines
that such disclosure would not seriously impair Federal tax administration.

Section 6103(h)(4) states that a return or return information may be disclosed in a
federal judicial or administrative proceeding if the taxpayer is a party to the proceeding,
or the proceeding arose out of, or in connection with, determining the taxpayer's civil
liability, in respect of any tax imposed under the Internal Revenue Code. Section
6223(a)(1) provides for the issuance of a notice of the beginning of an “administrative
proceeding” at the partnership level which is issued at the beginning of a TEFRA audit.
In Abelein v. United States, 323 F.3d 1210 (8™ Cir. 2003) the court held that a TEFRA
partnership audit constituted an "administrative proceeding” for the purposes of section
6103(h)(4) and that the partners were parties to that proceeding.
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Section 6103(k)(6) provides that an internal revenue officer or employee may in
connection with his official duties relating to any audit or civil tax investigation or any
other offense under the internal revenue laws, disclose return information to the extent
that such disclosure is necessary in obtaining information, which is not otherwise
reasonably available, with respect to the correct determination of tax, liability for tax, or
with respect to the enforcement of any other provision of the Internal Revenue Code.
Treas. Reg. Sec. 301.8103(k)(6)-1(c)}(1) defines “necessary” in this context to mean
“appropriate and helpful.” Specific duties for which such disclosures may be made
include, but are not limited to: establishing or verifying the correctness or completeness
of any return or return information; determining the responsibility for filing a return, for
making a return if none has been made, or for performing such acts as may be required
by law concerning such matters; establishing or verifying misconduct (or possible
misconduct) or other activity proscribed by the internal revenue laws or related statutes;
and obtaining, verifying, or establishing information concerned with making
determinations regarding a taxpayer's liability under the Internal Revenue Code,
including, but not limited to, the administrative appeals process and any ruling,
negotiated agreement, or pre-filing process. Treas. Reg. Sec. 301.6103(k)(6)-1(a).

DISCUSSION

The Service may make inquiries and disclose details of a TEFRA partnership-level
examination to any person who is a party to, or has authority to represent a party in, the
partnership examination. See Sections 6103(h)(4) and 6224(a). Such parties generally
include any direct or indirect partner of the partnership, or member of the LLC treated as
a partnership, for the taxable year at issue. The Service is also authorized under
section 6103(e)(1)(C) to allow a partner or member, upon written request, to inspect the
items of the partnership. To the extent any pariner may inspect or receive return
information, that partner's attorney in fact also has such authority. See sections
6103(e)(6) and section 6103(h)(4). As a result, a POA from a partner of the partnership,
including a member of an LLC taxed as a partnership, during the taxable year at issue
allows the Service to solicit and discuss partnership-level issues with the person
appointed. Because the partnership or LLC itself is generally not a party to the
partnership proceeding or a member in itself, the POA from the partner should be done
in the partner's individual capacity as a partner. A general partner or managing
member, if authorized by state law, can also execute and sign a POA on behalf of the
partnership or LLC. A limited partner or member who is not a manager cannot act for
the entity, and may only execute a POA in the partner's or member's individual
capacity.” Only someone duly authorized by state law (or foreign law in the case of a
foreign entity) to act for and bind the entity can execute a POA in the name of the entity.
Treas. Reg. Sec. 601.503(c).?

7 Thus, neither a limited partner nor his POA can sign contracts or any kind of agreement for the
arinership itself.
The operaling agreement of the partners or members of the entily, as approved under state or foreign
law where the entity was formed, will generally dictate who is authorized to act for (i.e. manage) the entity
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To the extent that a partner does not have authority to act for the partnership or LLC,
however, he may have limited access to the partnership or LLC books and records. In
such circumstances, the Service may want a POA executed in the name of the entity
itself. Typically a general partner or state law manager can act for a partnership or LLC
taxed as a partnership, as provided by the governing state law.

To the extent a manager of a LLC has no ownership interest, however, he is not treated
as a "partner” to whom partnership return information can be disclosed under section
6103(e). L.R.C. Sec. 761(b) (members treated as “partners”). The non-member
manager as well as the LLC itself are also not generally considered parties in the
TEFRA examination. Nevertheless, section 6103(k)(6) authorizes the Service to solicit
documents and discuss details of the partnership-level examination with any individual
where the Service employee reasonably believes such discussion is helpful and
appropriate to obtaining information to determine partnership items. APOAbyalLLC
through its manager helps to establish the reasonableness and appropriateness of
discussing issues in the partnership-level examination with the individual designated by
the entity. Similarly, where reasonable, such designation would also be sufficient in the
context of a private letter ruling request from the entity or in the context of proceedings
or investigations pertaining to the entity’s filing obligations.

The authorization from a partner or a person with authority to act for the partnership,
however, may not be sufficient to provide authority to extend the period of fimitations for
all of its partners. If the partnership wishes to authorize someone other than the tax
matters partner to extend the period with respect to all partners, the partnership should
provide a statement in accordance with Treas. Reg. Sec. 301.6229(b)-1. The
statement should: provide that it is an authorization for such person to extend the
assessment period with respect to all pariners; identify the partnership, the person
being authorized, and the taxable years for which the authorization is effective; and, be
signed by all persons who were general partners at any time during the years for which
the authorization is effective. /d.

Please call (202) 317-6834 if you have any further questions.

itself and the extent of any authorization. A manager may operate under many potential tities such as
president, general partner, tax director, chief executive office, board of directors, etc. However, it is the
operaling agreement that ultimately dictates whether the pertinent titled position has authorization to act
for the entity.
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