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The government’s Opposition to Mr. Balwani’s Motion to Seveér erroneously argues that
evidence of Mr. Balwani’s intimate partner abuse will be excluded at trial. Alternatively, it contends

that such evidence can be limited in meaningful ways. Either result would preclude a significant portion ‘

of Ms. Holmes’ lﬂéély defense, including important aspects of her own likely tgsthﬁopy, in clear
violation ‘of her Fifth and Sixth Amendment rights. Ms. Holmes therefore submits this brief in response
to address a handful of issues.

First, evidence about intimate partner abuse is highly likely fo be infroduced into evidence in a '
trial involving Ms, Holmes, in the form of 5oth fact and expert testimony. The government has alleged
in the Superseding Indictment that Ms. Holmes acted with mens rea in making certain representations,
but it has not identified the specific evidence upon which it will rely to prove this element. Based on
Ms. Holmes’ current (but limited) undérstanding of the government’s case—as informed by the
government’s broad (yet vague) Indictment—timere is a high likelihood that evidence regarding the
nature of Ms. Holmes’ and Mr. Balwani’s relationship will be relevant at trial. Tine Indictment charges
both defendants with the same conspiracies and acts. Ms, Holmes was the company’s CEO and Chair
I and Mr. Balwani its Vice Chair, COO, and President during the period covered by the alleged
conépiraciés. The government presumably will argue that Ms. Holmes was aware of, approved of,
turned a blind eye to, and/or directed alleged wrongdoing related to aspects of the company’s operations
over which Mr. Balwani exercised control. The Indictment alleges that Ms. Holmes made categories of

misstatements related to company operations for which Mr. Balwani had primary responsibility. For

example, the government presumably will argue that Ms. qumes was aware of alleged falsity of
statements related to Theranos;’ financial modcls,‘see Indictment § 12(3), even if Mr. Balwani created
and presented those models to investors. Ms. Holmes’ relationship with Mr. Balwani at a time whch she
was suffering intimate partner aﬁuse, and the reasons why she believed representations about those
financial models, are relevant to the question whether she knew that such models were false or
misleading. The government presumably will also argue that Ms. Holmes was aware of the alleged

falsity of statements related to the state of the Walgreens partnership. See Indictment § 12(D). Mr.

Balwani was primarily leading that partnership. Ms. Holmes’ relationship with Mr. Balwani, and the

28 j| reasons why she believed representations that she transmitted about that partnership, are relevant to the
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queéﬁon whether she believed that any statements about the Walgreens relationship were false or
misleading, including to rebut any claim that 'shé was “deliberately ignorant” of certain alleged facts.
United States v. Haischer, 780 F.3d 1277, 1282 (9th Cir. 2015). Discovery suggests that the government
has asked witnesses in its investigation about Ms. Holmes and Mr. Balwani’s relationship, showing that

the government understands the relevance of the relationship to the Superseding Indictment’s

‘allegations.

Second, the government ignores the profound constitutional implications of the restrictions it
proposes to place on Ms. Holmes® defense by either excluding or lir.niting such evidence. The
Constitution guarantees Ms. Holmes a “meaningful opportunity to present a complete defense,” Holmes
y. South Carolina, 547 U.S. 319, 324 (2006) (internal quotation marks omitted), including the
“fundamental” right to present witnesses, Chambers v. Mississippi, 410 U.S. 284, 302 (1973), and the
“right to take the witness stand and to testify in [her] own defe.nse.,” Rockv. Arkansas, 483 U.S. 44, 49
(1987). As the Ninth Circuit has ob;erved, “[t]hese rules reflect the fact that individuals accused of
criminal behavior should be permitted to present, within reason, the strongest case they are able to
marshal in théir defense.” United States v. Thomas, 32 F.3d 418, 421 (Sth Cir. 1994).

The Court wquld err if it precluded Ms. Holmes from presenting evidence in her defense—
including her own likely testimony—regarding what she Jnew and believed and why. See Haischer,
780 F.34d at 1284 (reversing conviction where court excluded evidence of intimate paréner abuse that was
relevant to the defendant’s mens rea to commit wire fraud). ‘As noted, that evidence is highly likely to
include a description of herrelationship with Mr. Balwani, which will require a detailed understanding
of the nature of the relationship both in and out of the workplace. Witnesses interviewed by the
government have indicated that Mr. Balwani was controlling with Ms. Holmes, that Ms. Holmes was
isolated by Mr. Balwani, that Mr. Balwani was combative with Ms. Holmes, and that Mr. Balwani was
often physically present in Ms. Holmes’ office, all factors that Dr. Mechanic has indicated are abuse
tactics used by abusers. See Mechanic Decl. 5. '

Third, expert testimony likely will play an important role in Ms. Holmes’ defense. Expert
testimony will be helpful and appropriate in educating the jury as to the reasons for Ms. Holmes’ belief
in, deference to, and reliance on Mr. Balwani. The government continues to misunderstand the nature of
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the potential expert opinions that Ms. Holmes noticed pursuant to Rule 12.2(b). -

I 1 spect o e supstnive 6,

potential expert testimony for which notice was given pursuant to Rule 12.2(b) relates to whether and

how Ms. Holmes’ psychological responses during and after the relationship were and are consistent with
typical reacfibns of victims of an abusive relationship, as well as additional context to help the jury
understand the nature and features of abusive relationships, including dispelling common
misconceptions about fhem. See Notice of Submission in Response to Jan. 13, 2020 Sealed Hr’g 1-2
(Jan. 17, 2020); Ltr. from Trefz to Baehr-Jones (Jan. 17, 2020) (attached as Ex. 2 to Baehr-Jones Decl.
in support of Government’s Opp’n); Def. Elizabeth A. Holmes; Notice Pursuant to Fed. R. Crim. P.
12.2(b).! '

Ms. Holmes is likely to testify herself to the reasons why she believed, relied on, and deferred to
Mr. Balwani. But expert evidence on intimate partner abuse is important to contextualize and address |
common misconceptions about abusive relationships, inclﬁding addressing stereotypes about the types

l of individuals who are victims of abuse (such as the suggestion implicit in the government’s Opposition

that Ms. Holmes oouid not be an abuse victim because she presented in public as a successful
' businesswoman), énd is regularly introduced for that purpose. See United States v. Lopez, 913 F.3d 807,
820-23 (9th Cir. 2019) (cataloging the ways in which expert testimony on intimate partner abuse may be
helpful to a jufy’s evaluation of the facts and a defendant’s credibﬂity); United States v. Nwoye, 824
F.3d 1129., 1140 (D.C. Cir. 2016) (Kavanaugh, 1) (“Expert testimony on battered woman syndrome
could have helped [the defendant] dispel the ordinary lay person’s percepﬁon that a woman in a
battering relationship is free to leave at any time.” (internal quotation marks omitted)); MLA. Iiutto'n, .
Validity of “Battered Woman Syndrome” in Criminal Cases Involving Battered Women, in Dep’t of

! The Court was careful not to order the premature disclosure of Ms. Holmes’ defense. While
Ms. Holmes sought to provide some information that may be helpful to the Court in addressing Mr.
Balwani’s motion in light of the Court’s comments at the January 13, 2020 hearing, Dr. Mechanic’s
| Declaration is not intended to contain all of her opinions with respect to the substantive issues in the
case, nor was it intended to be an expert disclosure pursuant to Rule 16(b)(1)(C) or a report of
examination pursuant to Rule 16(b)(1)(B).
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1 | sustice et al., The Validity and Use of Evidence Concerning Battering and Its Effects in Criminal Trials
pt. 1, at 3-4 (1996). '
Fourth, the govemment’s lengthy discussion of the Insanity Defense and Rgfdrm Act IDRA)

and the cases applying that Act is irrelevant. The IDRA addresses a defendant’s use of a “severe mental

2

3

4

5 |l disease or defect” to establish, ‘as an affirmative defense, that the defendant “was unable to approcié.te

6 || the nature and quality or the wrongfulness of his acts.” 18 U.S.C. § 17(a). Ms. Holmes does not intend

7 || to present an affirmative defense such as insanity under the IDRA. The Act is therefore inapposite. For

8 | decades, courts have distinguished between an affirmative defcnsé under the IDRA and evidence

9 || negating the element of specific intent, and have held that the IDRA does not prohibit the latter.2 The

.10 Pl government’s suggestion that a defendant’s ability to introdu§e psychological evidence in her defense
11 || flows from the IDRA. is simply incorrect.

12 The Act operates only to limit the circﬁmstances in ‘which a defendant may “excuse guilt with

13 || mental defect evidence.” United States v. Brown, 880 F.2d 1012, 1017 (th Cir. 1989) (internal '

14 |[ quotation marks omitted). It does not exclude evidence of mental condition where, as here, such

15 “ evidence is offered to “negat[e] an element of the offense” such as mens rea. Id; see also, e.g., United

16 || States v. Childfess, 58 F.3d 693, 726-30 (D.C. Cir. 1995). Ms. Holmes’ anticipated use of expert

17
18 || affirmative defense; she seeks to introduce, for example, evidence tending to prove that she lacked the

t .
evidence does not run afoul of the rules. Ms. Holmes is not seeking to excuse alleged guilt through an

19 |l intent to deceive because, as a result of her deference to Mr. Balwani, she believed that various

/

20 h representations were true. |
21 . Finally, at trial the government may seek to rebut Ms. Holmes’ evidence related to intimate

22 b_artner abuse. The government might attempt to introduce evidence questioning whether the

23 relationship was abusive and whether, even if it was abusive, it affected Ms. Holmes’ state of mind.

24 I This kind of rebuttal appears to be what the government’s new expert, Dr. Binder, has previewed -
25 But the fact that the government

26

27 | 2 See United States v. Brown, 880 F.2d 1012, 1017 (9th Cir. 1989); see also, e.g., United States v.
Childress, 58 F.3d 693, 729-31 (D.C. Cir. 1995); United States v. Cameron, 907 F.2d 1051, 1063-66

0g || (11th Cir. 1990); United States v. Newman, 889 F.2d 88, 91-92 & n.1 (6th Cir. 1989); United States v.

Newman, 849 F.2d 156, 165 (5th Cir. 1988).
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may present rebuttal evidence at trial does not make Ms. Holmes’ potential evidence irrelevant or
inadmissible. Under the Sixth Amendment jury trié.l guarantee, it is for the jury, not the court, to make
credibility determinations. . |
~ CONCLUSION
For these reasons, the Court should decline the government’s invitation to preclude significant

aspects of Ms. Holmes' defense.
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