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750 First Street, NE Suite 1130   Washington, DC 20002    Tel: 202/408-1711   www.saferoads.org 

 

November 13, 2014 

 

FOIA Officer – HCC-40 

Federal Highway Administration 

U.S. Department of Transportation 

1200 New Jersey Avenue, S.E. 

Washington, D.C.  20590 

Transmitted electronically to foia.office@fhwa.dot.gov  

 

FOIA REQUEST 

 

Pursuant to the Freedom of Information Act (FOIA), 5 U.S.C. § 552, Advocates for Highway and Auto 

Safety (Advocates) requests that the Federal Highway Administration (FHWA, the agency) provide 

any and all agency records regarding the ET-Plus guardrail end terminal (end terminal) manufactured 

by Trinity Industries (Trinity) based in Dallas, Texas and any or all subsidiaries or affiliates of Trinity 

including, but not limited to, Trinity Highway Products LLC.  This FOIA request is limited in time to 

all responsive records dated on, or in the possession of, the agency beginning on, January 1, 2000, but 

in all other respects seeks all records regarding— 

 

 changes to the design of the end terminal; 

 

 research conducted regarding the end terminal; 

 

 testing of the end terminal; 

 

 communications from Trinity to FHWA employee Nicholas Artimovich regarding the 

end terminal; 

 

 communications by FHWA employee Nicholas Artimovich to Trinity or others 

regarding the end terminal; 

 

 all records of communications to or from FHWA employees and FHWA contractors 

regarding the end terminal. 

The scope of this request covers all agency records including, but is not limited to, memoranda, letters, 

notes, telephone messages, electronic mail (e-mail) and electronic files, transcribed materials, technical 

analyses, technical assistance documents regardless of format and whether as drafts or in final form.   

 

Following your notification to us of having searched and identified the relevant records within the 

statutory time frame controlling a response to a FOIA request, we will arrange with FHWA personnel 
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to inspect the records you make available to us and then determine whether and to what extent any 

duplication of selected records might be required. 

 

Should you deny access to any of the requested records, please describe each denied record in detail 

and, in each instance of denial, state the exact statutory basis for your denial as well as your reasons for 

believing that this statutory basis for denial should be applied in this instance.  Also state separately 

your reasons for not invoking your discretionary authority to release the records in the public interest.  

If you determine that some records or portions thereof are exempt from release and you decide not to 

release them, we ask that you promptly provide us with access to all other records or segregable 

portions of records that you determine can be released. 

 

Since furnishing the records, including any necessary duplication, will be used solely to inform 

Congress and the public regarding the FHWA’s conduct in relation to the ET-Plus guardrail end 

terminal and the manner in which the agency implements important statutory policy requirements, we 

ask that any fees associated with this request be waived pursuant to 5 U.S.C. § 552(a)(4)(A) for 

Advocates, a not-for-profit, consumer advocacy organization.  Advocates has no commercial interest 

in, and will make no commercial use of, any materials supplied to us pursuant to your release on any of 

the requested records.  Moreover, a release of the requested records will generate benefits for the 

general public by, among other things, helping to promote public awareness of the safety impacts of 

the FHWA’s decisions and actions affecting federal laws, regulations, and commercial transportation 

practices and policies under its jurisdiction that may have a lasting impact on the safety of the traveling 

public.  In further support of a fee waiver, a statement is enclosed of Advocates’ extensive 

qualifications and activities as a not-for-profit, public interest organization in the field of highway 

safety. 

 

Access to the records sought through this FOIA request is required within 20 days of your receipt of 

the request in conformity with 5 U.S.C. § 552(a)(6)(A)(i).  If you anticipate the need for any delay 

beyond this time limit for responding to our request, you are required to notify us promptly in writing 

of the need for and the length of the prospective delay.  Please contact Peter Kurdock, Director of 

Regulatory Affairs, Advocates for Highway and Auto Safety, at pkurdock@saferoads.org. 

Alternatively, Mr. Kurdock can be reached by telephone at (202) 408-1711.  If some records falling 

within the scope of our FOIA request are available prior to completion of FMCSA’s search for and 

identification of all relevant records that are responsive to our request, we would appreciate an 

opportunity to inspect such records as soon as they can be made available.  

 

Respectfully submitted, 

 

 
__________________ 

Shaun Kildare 

Director of Research 

Advocates for Highway  

   And Auto Safety 

 

  Enclosure:  Statement in support of the request for a fee waiver. 
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ADVOCATES FOR HIGHWAY AND AUTO SAFETY 

SUPPLEMENTAL INFORMATION 

IN SUPPORT OF FOIA FEE WAIVER APPLICATION 

 

Advocates for Highway and Auto Safety (Advocates) is a non-profit, educational and lobbying 

organization dedicated to reducing the number of deaths and injuries and the societal cost of motor 

vehicles crashes on our nation’s highways.  Advocates supports public policies that will promote crash 

and injury prevention as well as result in cost-savings.  To accomplish these goals Advocates engages 

in research and analysis of motor vehicle and highway safety issues and data, and disseminates this 

information to the public, the media and Congress.  Advocates is a nationally recognized public 

interest organization that fosters government action at all levels to decrease highway losses and 

improve public health and safety for the traveling public.  Advocates participates in developing 

legislative and regulatory policies, expanding public knowledge and understanding of highway safety 

issues and reducing the devastating personal losses and societal impacts of deaths and injuries in motor 

vehicle crashes.  Advocates addresses both vehicle safety, including passenger vehicles, light-duty 

trucks, as well as commercial motor vehicles (trucks and motor coaches) and highway safety issues of 

major concern to the public in the following ways: 

 

 Dissemination of information and educational materials to the general public, the media, 

Congress, and other interested organizations; 

 

 Providing the public with insight and understanding of the operations, activities, and processes 

of government regarding highway and auto safety; 

 

 Responding with comments to agency rulemaking proposals and other initiatives that affect 

safety in order to encourage agency action and policies that will enhance highway and auto 

safety; 

 

 Supporting safety legislation, including testifying before committees of the U.S. Congress and 

state legislatures and at agency safety hearings; 

 

 Presenting speeches on highway and auto safety before transportation organizations and 

publishing articles in authoritative journals and magazines; 

 

 Participating in professional transportation organizations, societies and safety coalitions. 

 

Advocates is a coalition of safety-oriented organizations and has no commercial or profit-making 

interest in highway and vehicle safety.  Agency records obtained by Advocates under the Freedom of 

Information Act are not used for any commercial purpose or offered for resale.  Actions taken by 

Advocates are entirely in the public interest for the purpose of promoting improvements in highway 

and auto safety that benefit the general public. 

 

Advocates has a long history of involvement in issues that affect the Federal Highway Administration 

programs and activities, implementation of the Federal-Aid Highway Act provisions, issues affecting 

commercial motor vehicles and national commercial motor vehicle safety policy, as well as the proper 

execution of the Moving Ahead for Progress in the 21
st
 Century (MAP-21) Act.  Advocates has a long-

term relationship in engaging with the Federal Highway Administration (FHWA) regarding agency 

programs and operations including highway work zone barrier policies, speed limit enforcement, 

Case 1:15-cv-00920-EGS   Document 1-1   Filed 06/16/15   Page 4 of 23



4 
 

highway pavement and bridge policy and, most recently, on truck size and weight  data and research.  

The purpose of Advocates request for records regarding ET-Plus guardrail end terminal manufactured 

by Trinity Industries is to inform the public about the role of federal government, the Department of 

Transportation and the FHWA in carrying out statutory requirements and in developing and adopting 

policies that impact public safety and the highway environment including guardrails and highway 

appurtenances, and to educate the public about transportation policy issues and how governmental 

decisions impact their safety. 
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January 16, 2015 

 

 

Ms. Sarah Shores 

Associate Administrator for Administration 

Federal Highway Administration 

1200 New Jersey Avenue, SE, E66-322 

Washington, D.C. 20590-9898 

via electronic mail: FHWA.foia.appeals@dot.gov 

 

Re: HSST/2015-0061 

 

Dear Ms. Shores: 

 

Advocates for Highway and Auto Safety (Advocates) appeals the rejection in part of the fee waiver 

submitted for agency records in the possession of the Federal Highway Administration (FHWA) relating 

to the ET-Plus guardrail end terminal (end terminal) manufactured by Trinity Industries (Trinity) based in 

Dallas, Texas requested pursuant to the Freedom of Information Act (FOIA), 5 U.S.C. § 552.   

 

In correspondence dated December 15, 2014, FHWA notified Advocates that it was granting the fee 

waiver as it pertained to documents involving changes to the design of the end terminal, research 

conducted regarding the end terminal, and testing of the end terminal.
1
  However, the agency rejected the 

fee waiver request for records relating to the communications from Trinity to FHWA employee Nicholas 

Artimovich regarding the end terminal, communications by FHWA employee Nicholas Artimovich to 

Trinity or others regarding the end terminal, and all records of communications to or from FHWA 

employees and FHWA contractors regarding the end terminal.
2
  According to the agency, the cost of 

providing items 4-6 to Advocates would be $9,250.  This fee is prohibitive for a small public interest 

organization such as Advocates.  Copies of Advocates’ FOIA request, complete fee waiver petition and 

FHWA’s response are attached. 

 

The FHWA asserts that the release of records relating to the communications of its employees and 

contractors regarding the end terminal would not significantly contribute to the understanding of Federal 

Government operations or activities.  The agency also notes that some information related to the end 

terminal has been made available to the public.  Yet, none of documents outlined in FHWA’s response are 

records of communications by FHWA employees and/or contractors.  

 

The records outlined by Advocates in items 4-6 of its FOIA request are no different than documents 

relating to the research, design and testing of the end terminal in that they will undoubtedly reflect the 

FHWA’s operations and activities regarding the end rail terminal.  In fact, the communications records 

directly relate to how the agency performed its oversight duties as it pertains to a piece of equipment 

placed on our nation’s highways that has been linked to multiple deaths and injuries.  Furthermore, these 

records will show the specific actions or inaction FHWA employees engaged in regarding the issue of the 

safety of the end terminal.  Records of agency personnel communications can be used to inform policy 

                                                             
1 Identified by FHWA in its response as items 1-3. 
2 Identified by FHWA in its response as items 4-6. 
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makers as to any errors that occurred or what better course of action can be taken in the future to avoid 

another such occurrence.  Furthermore, under the Electronic Freedom of Information Act Amendments of 

1996, the electronic records of communications by FHWA employees and contractors are to be treated no 

differently than other documents requested pursuant to FOIA.  Under Section 3 of the Act, electronic 

records are to be treated as agency records covered by FOIA.
3
 

 

The FHWA is most surely aware that the safety community, policy makers at all levels of government, 

and the traveling public are keenly interested in the myriad of serious issues surrounding the end terminal.  

As noted in the fee waiver application, the purpose of Advocates request for records regarding the end 

terminal is to inform the public about the role of  the Federal Government, the Department of 

Transportation and the FHWA in carrying out statutory requirements and in developing and adopting 

policies that impact public safety and the highway environment including guardrails and highway 

appurtenances, as well as to educate the public about transportation policy issues and how governmental 

decisions impact their safety.  In this regard, the reords of agency communications with non-agency 

contractors and other involved third parties will significantly contribute to the public’s understanding of 

the safety issues.   

 

The only question in this appeal is whether fees should be charged to the requestor, Advocates, for certain 

agency records related to a specific topic, but not other records related to the same topic.  FHWA has 

already determined that the records of communications are releasable under the FOIA, and that the 

requestor has met the test for a fee waiver with respect to some of the requested records.  The FHWA 

response letter fails, however, to support its determination that Advocates use of the records regarding the 

end terminal design would significantly contribute to the public’s understanding of Federal Government 

operations or activities, but that Advocates’ use of the records of agency communications regarding the 

end terminal design would not.  The distinction between the two sets of records has not been established 

and, indeed, does not exist.  These are not personnel records or records of otherwise private or privileged 

conversations.  The records were made during the course of conducting agency business, during working 

hours and at taxpayer expense.  Potential embarrassment or inconvenience to the agency or agency 

personnel is not a valid basis for imposing fees on requestors.  The agency determination to impose fees 

for the release of these records, while no fee is imposed for the release of other records on the same 

subject is erroneous.   

 

The disclosure of the communications records that the agency has determined are not to be provided free 

of charge will significantly contribute to the public understanding of FHWA’s operations and activities 

regarding an issue of profound importance.  As such, the documents requested by Advocates in its FOIA 

request identified as items four through six by the agency should be provided without a fee pursuant to 5 

U.S.C. § 552(a)(4)(A). 

 

Respectfully submitted, 

 

 
__________________ 

Shaun Kildare 

Director of Research 

Advocates for Highway  

   And Auto Safety 

                                                             
3Public Law No. 104-231 (1996). 
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