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Dear Mr. Tobias:

This letter is in response to your Freedom of Information Act (FOIA) request. The tracking
number is 2018-01297, dated July 23, 2018. In your letter, you asked for the following:

“Any and all written or electronic communications, including attachments, sent or
received by BLM employee Kathleen Benedetto that contain one or more of the following
words or phrases: "SAExploration", "ANWR", "Donna Wixon", "Wixon", and/or "North
Slope". This request also seeks any and all communications between Ms. Benedetto and
Ms. Wixon, both BLM employees. This request also seeks any and all communications
between Ms. Benedetto and any agent, representative or executive affiliated with
SAExploration Inc., an oilfield exploration company seeking to conduct work in the
Arctic National Wildlife Refuge. This request seeks records produced between April 1,
2018 and the date this request is processed.”

In our search for responsive documents, we have located the enclosed material. We are
providing 477 pdf pages. Portions of approximately 29 pages are withheld in parts. We
reasonably foresee that disclosure would harm an interest protected by one or more of the
nine exemptions to the FOIA’s general rule of disclosure.

Exemption 5 allows an agency to withhold “inter-agency or intra-agency memorandums or
letters which would not be available by law to a party... in litigation with the agency.” 5
U.S.C. § 552(b)(5); see Nat’l Labor Relations Bd. v. Sears Roebuck & Co., 421 U.S. 132,
149 (1975). Exemption 5 therefore incorporates the privileges that protect materials from
discovery in litigation, including the deliberative process, attorney work-product and
attorney-client privileges. The deliberative process privilege protects the decision-making
process of government agencies and encourages the “frank exchange of ideas on legal or
policy matters” by ensuring agencies are not “forced to operate in a fish bowl.” Mead Data
Cent., Inc. v. United States Dep’t of the Air Force, 566 F.2d 242, 256 (D.C. Cir. 1977)
(internal citations omitted). A number of policy purposes have been attributed to the
deliberative process privilege. Among the most important are to: (1) “assure that
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subordinates . . . will feel free to provide the decision maker with their uninhibited opinions
and recommendations;” (2) “protect against premature disclosure of proposed policies;” and
(3) “protect against confusing the issues and misleading the public.” Coastal States Gas
Corp. v. United States Dep’t of Energy, 617 F.2d 854, 866 (D.C. Cir. 1980). The
deliberative process privilege protects materials that are both pre-decisional and
deliberative. The privilege covers records that “reflect the give-and-take of the consultative
process” and may include “recommendations, draft documents, proposals, suggestions, and
other subjective documents which reflect the personal opinions of the writer rather than the
policy of the agency.” Id.

The materials that have been withheld under the deliberative process privilege of Exemption
5 are both pre-decisional and deliberative. They do not contain or represent formal or
informal agency policies or decisions. They are the result of frank and open discussions
among employees of the Department of the Interior. Their contents have been held
confidential by all parties and public dissemination of this information would have a chilling
effect on the agency’s deliberative processes; expose the agency’s decision-making process
in such a way as to discourage candid discussion within the agency, and thereby undermine
its ability to perform its mandated functions.

The Federal Rule of Civil Procedure 26(c) (7), which provides that “for good cause
shown...a trade secret or other confidential research, development or commercial
information” is protected from discovery. This qualified privilege is available “at least to the
extent that this information is generated by the Government itself in the process leading up
to the awarding of a contract. The materials being withheld under commercial privilege of
Exemption 5 are conference call numbers and passcodes. The sensitivity and disclosure of
the conference numbers and passcodes would inflict harm upon the Government and its
normal course of business.

The attorney-client privilege protects “confidential communications between an attorney
and his client relating to a legal matter for which the client has sought professional advice”
and is not limited to the context of litigation. Mead Data Cent, Inc. v. United States Dep’t of
the Air Force, 566 F.2d 242, 252-53 (D.C. Cir. 1977). Moreover, although it fundamentally
applies to confidential facts divulged by a client to his/her attorney, this privilege also
encompasses any opinions given by an attorney to his/her client based upon, and thus
reflecting, those facts, as well as communications between attorneys that reflect confidential
client-supplied information. See Elec. Privacy Info. Ctr. v. United States Dep’t of Homeland
Sec., 384 F. Supp. 2d 100, 114- 15 (D.D.C. 2005).

The information that has been withheld under the attorney-client privilege of Exemption 5
constitutes confidential communications between agency attorneys and agency clients,
related to legal matters for which the client sought professional legal assistance and services.
Additionally, the Bureau employees who communicated with the attorneys regarding this
information were clients of the attorneys at the time the information was generated and the
attorneys were acting in their capacities as lawyers at the time they communicated legal
advice. Finally, the Bureau has held this information confidential and has not waived the
attorney-client privilege.

Exemption 6 allows an agency to withhold “personnel and medical files and similar files the
disclosure of which would constitute a clearly unwarranted invasion of personal privacy.” 5
U.S.C. § 552(b)(6). The phrase “similar files” covers any agency records containing
information about a particular individual that can be identified as applying to that individual.



3

To determine whether releasing records containing information about a particular individual
would constitute a clearly unwarranted invasion of personal privacy, we are required to
balance the privacy interest that would be affected by disclosure against any public interest
in the information.

Under the FOIA, the only relevant public interest to consider under the exemption is the
extent to which the information sought would shed light on an agency’s performance of its
statutory duties or otherwise let citizens ‘know what their government is up to. The burden
is on the requester to establish that disclosure would serve the public interest. When the
privacy interest at stake and the public interest in disclosure have been determined, the two
competing interests must be weighed against one another to determine which is the greater
result of disclosure: the harm to personal privacy or the benefit to the public. The purposes
for which the request for information is made do not impact this balancing test, as a release
of information requested under the FOIA constitutes a release to the general public.

The information that has been withheld under Exemption 6 consists of personal information,
and we have determined that the individuals to whom this information pertains have a
substantial privacy interest in withholding it. Additionally, we have determined that the
disclosure of this information would shed little or no light on the performance of the
agency’s statutory duties. Because the harm to personal privacy is greater than whatever
public interest may be served by disclosure, release of the information would constitute a
clearly unwarranted invasion of the privacy of this individual and we are withholding it
under Exemption 6.

Ryan Witt, Bureau of Land Management (BLM) FOIA Officer, is responsible for this partial
release. Alexi Nathan, Attorney Advisor in the Office of the Solicitor, was consulted.

As part of the 2007 FOIA amendments, the Office of Government Information Services
(OGIS) was created to offer mediation services to resolve disputes between FOIA
requesters and Federal agencies as a non-exclusive alternative to litigation. Using OGIS
services does not affect your right to pursue litigation. You may contact OGIS in any of
the following ways:

Office of Government Information Services

National Archives and Records Administration; Room 2510
College Park, MD 20740

E-mail: ogis@nara.gov

Telephone: 301-837-1996

Facsimile: 301-837-0348

Toll-free: 1-877-684-6448

Please note that using OGIS services does not affect the timing of filing an appeal with the
Department's FOIA & Privacy Act Appeals Officer.

You also may seek dispute resolution services from our FOIA Public Liaison, Ryan Witt at
(202) 912-7562.

For your information, Congress excluded three discrete categories of law enforcement and
national security records from the requirements of the FOIA. See 5 U.S.C. § 552(c) (2006
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& Supp. IV (2010). This response is limited to those records that are subject to the
requirements of the FOIA. This is a standard notification that is given to all our requesters
and should not be taken as an indication that excluded records do, or do not, exist.

If you have any questions regarding this request, please contact Sheriff Oladepo, BLM WO
FOIA Specialist, at (202) 912-7650 or via email at BLM_WO_FOIA@blm.gov.

Sincerely,
Digitally signed by RYAN

RYAN WITT 5z
Date: 2021.07.23 14:21:06
-04'00'
Ryan Witt, Acting Chief
Division of Intergovernmental and
External Affairs
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