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February 19, 2021 

Sent via USPS 

FOIA Appeals 
M/Stop 55202 
5045 E. Butler Ave. 
Fresno, California 93727 

Re: Freedom of Information Act Appeal Case Number 2021-06653 

Dear FOIA Appeals Officer, 

Our firm represents Alliance Member Services (“AMS”) and submits this letter on behalf of AMS.  
We appeal the denial of the FOIA Case Number 2021-06653. 

I. The FOIA Request 

On January 19, 2021, we submitted the following FOIA request to the IRS on behalf of AMS: 

Pursuant to Freedom of Information Act, 5 U.S.C. § 552, AMS requests the following records: 
1. National Association of Insurance Commissioners (“NAIC”) seeking 

Exemption from the IRS Form 990 filing requirements.  These can be 
applications (i.e., Form 1023, 1023-EZ, Form 1024), memos, letters, or other 
forms of plea;   

2. IRS’s final determination letter (with attachments) in response to NAIC’s 
request for exemption from the IRS Form 990 filing requirements; 

3. NAIC’s IRS Form 990, Form 990-EZ, Form 990-PF, Form 990-T, and Form 
5227 submissions for the most recent two years; 

4. All correspondence between IRS Commissioners/employees and NAIC
regarding the request for Exemption stated in #1; and

5. All correspondence between Congressman Edward R. Royce and IRS 
regarding IRS issuing NAIC an Exemption from the IRS Form 990 filing 
requirements between January 1, 2011 and December 31, 2012.  

The request was submitted via fax. The copy of the fax confirmation along with the original request is 
attached as Exhibit A.  

II. The IRS’ Response 

On February 5, 2021, we received a response letter, dated February 1, 2021. The office that processed 
the request was identified as Privacy, Governmental Liaison and Disclosure Centralized Processing Unit. 
The IRS employee is Michael Young (ID # 1000436696).  The copy of the denial letter is attached as 
Exhibit B. 

In the denial letter, IRS stated that the requested records are governed by “Internal Revenue Code 
(IRC) §§ 6104 and 6103.”  Id.  IRS also invited AMS to utilize the Form 4605-A for copies of exempt 
organization annual returns, reports, applications for exemption, and notices of status.  Parts 1-3 of the 
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request pertain to exempt organization annual returns, reports, applications for exemption, and notice of 
status. We thank you for your further instructions and will follow them. We do not challenge the IRS’s 
denial of Parts 1-3 in this appeal.  

 
For the remainder of the request (Parts 4-5), IRS stated that “[t]he scope of [the] request extends to 

records, to the extent that any exist, that consist of or contain the tax returns or return information of a 
third party.”  Id.  IRS stated that “such records, to the extent that they exist, would be confidential and 
may not be disclosed unless specifically authorized by law.” Id.  IRS claimed that these records are 
exempt under “FOIA subsection (b)(3)” in conjunction with IRC § 6103.  Id.  The IRS claimed that IRC § 
6103 “prohibits the release of returns and return information unless disclosure is authorized by the IRC.”  
Id.  

 
AMS challenges the IRS’ denial for Parts 4-5 of the request.  
 
 
III. Appeal  

 
The denial was unfounded for several reasons. 
 
First, IRS provided a “Glomar” response, claiming that it cannot even state whether correspondence 

exists regarding NAIC’s exception from the IRS Form 990 filing requirement.  We are aware of no 
authority permitting the IRS to assert Glomar in these circumstances.  Further, NAIC has publicly 
acknowledged both on its website (https://www.naic.org/documents/about_faq.pdf) and to its letter 
addressed to Congressman Royce (dated Mar. 20, 2012) that “[t]he NAIC is not required to file a Form 
990 pursuant to an Internal Revenue Service (IRS) ruling. The documentation from the IRS exempting the 
NAIC from that requirement will be provided to your office in hard copy. The NAIC was afforded this 
exemption in 1955 and it was reaffirmed upon our 1999 incorporation and receipt of tax exempt status.”  
We are attaching NAIC’s letter to Congressman Edward R. Royce addressing its exception from filing 
Form 990 requirements as Exhibit C. 
 

Second, both the Glomar response and the IRS’s underlying exemption theory are based on a 
misapplication of IRC § 6103.  That provision “prohibits the release of returns and return information.”  
But nothing in the statutory definitions of “return” or “return information” applies to applications for an 
exception to the Form 990 requirement pursuant to IRC § 6033(a)(3).  There is no mention in those 
definitions of applications for exceptions under Section 6033(a)(3) or to “exceptions” of any kind.  
Similarly, an application for an exception to the Form 990 requirement does not indicate whether a 
“taxpayer's return was, is being, or will be examined or subject to other investigation or processing” and 
does not implicate any “determination of the existence, or possible existence, of liability (or the amount 
thereof) of any person under this title for any tax, penalty, interest, fine, forfeiture, or other imposition, or 
offense[.]”  Nor is an application for an exception to the Form 990 requirement a “return” of any kind. 

 
For these reasons, we ask that IRS reconsider its denial.  

 
 
Sincerely,  
 

 
 
Matthew Topic  
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March 20, 2012 

The Honorable Edward R. Royce 
U.S. House of Representatives 
2185 Rayburn House Office Building 
Washington, DC 20515-0540 

Dear Mr. Royce, 

I am in receipt of your letter dated February 28 and I am happy to respond to your inquiries concerning the 
National Association of Insurance Commissioners (NAIC). The NAIC was organized in 1871 by the chief 
insurance regulators of the states to exchange ideas and information and to promote the uniformity of insurance 
regulation in policy, laws and regulations where such uniformity is appropriate. In 1999 the NAIC incorporated 
under the laws of the State of Delaware and was awarded 501(c)(3) tax exempt status shortly thereafter. 
Membership in the NAIC is voluntary; however, all 50 states, the District of Columbia and five US territories are 
represented. More than 4000 state statutes, regulations, bulletins, attorney general opinions and court cases 
reference the NAIC. The NAIC supports the insurance regulatory work of its members providing services and 
systems that would otherwise fall to the states to develop individually. 

At the outset, it appears there may be some confusion regarding the role of the NAIC in the national state based 
system of insurance regulation and I hope this letter serves as sufficient clarification for you. The NAIC as an 
association does not have regulatory authority, but its members do. The association does provide a forum for 
members to establish regulatory policy, standards, and best practices. However, the decision to implement such 
standards remains with the individual states. The NAIC therefore does play an integral role in the national system 
of state based regulation as a forum for standard setting, but it is not a regulator. There can be confusion when 
collective state regulatory actions developed at an NAIC meeting are mistakenly referred to as actions “of the 
NAIC” in the press or elsewhere, but at no time has the organization itself represented that it is a regulator. This is 
consistent both with Commissioner Voss’s testimony, which indicated the NAIC as an association is not a 
national or federal regulator, and the NAIC press release you cited in your letter which mentioned the role 
centralized resources of the NAIC play in assisting state regulators in carrying out their regulatory function.  

I will now turn to responding to some of the specific issues you have raised: 

The NAIC’s legal status is a Delaware non-profit corporation recognized as a 501(c)(3) by the Internal 
Revenue Service. The NAIC is not a trade association and you are correct that members of the NAIC 
object to its characterization as such. A trade association is made up of businesses or business people in a 
common field and is designed to assist its members and its industry in dealing with mutual business 
problems. The NAIC is an association of elected and appointed state regulatory officials charged with 
regulating the insurance industry under state law. 
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 2 

 
Specifically, the NAIC is organized for the purposes of: 
 

“. . . assisting state insurance regulators, individually and collectively, in serving the public 
interest and achieving the following fundamental insurance regulatory goals: a) protect the public 
interest, promote competitive markets and facilitate the fair and equitable treatment of insurance 
consumers; b) promote, in the public interest, the reliability, solvency and financial solidity of 
insurance institutions; and c) support and improve state regulation of insurance.” (Source: NAIC 
Articles of Incorporation) 

 
You mention the oral testimony of Commissioner Voss in response to a question from Congressman Dold. 
Commissioner Voss’s full response, according to the transcript was as follows: 
 

“The NAIC is really our organization that helps us put standards together, standard setting, and 
sort of collectively represents what our thoughts are. We don’t put ourselves out as some 
regulatory body. Having said that, I think through even Federal regulation laws, if you look at the 
Health Care Reform Act, the NAIC has been asked to set standards for certain processes under 
PPACA. And so collectively, the regulators get together and discuss those. But we don’t hold 
ourselves out as some kind of Federal or national regulatory system. We are a national body that 
represents all of the regulators.” 

 
Commissioner Voss clearly makes the point that the NAIC is not a regulatory body, though she mistakenly uses 
the word “system” at the end of her response where the word “body” would be more appropriate. We appreciate 
the opportunity to clarify that word choice and apologize for any confusion it may have caused you. 
 
The NAIC as a non-profit corporation does not have regulatory authority, and I am not aware that it has ever 
presented itself as having such authority. However, its membership is composed of individuals that do have such 
authority and the NAIC provides a forum and vehicle for its membership to develop standards and collectively set 
regulatory policy including serving as its members’ collective voice, crafting models laws and guidelines, 
coordinating examinations, and consulting each other regarding regulatory actions.  
 
The NAIC activities you have identified do not amount to regulating interstate commerce or exercising regulatory 
authority as the NAIC simply provides these resources to assist the states in carrying out their regulatory 
functions. 
 
You have identified several NAIC programs which are explained as follows: 
 

 The Securities Valuation Office (SVO) is a division within the NAIC that conducts credit 
quality assessment and valuation of securities owned by state regulated insurance companies. 
Insurance companies report ownership of securities to the SVO as part of their annual 
financial statement filings which are mandated by the states. The SVO conducts credit 
analysis on these securities for the purpose of assigning an NAIC designation and/or unit 
price. These designations and unit prices are produced solely for the benefit of state insurance 
departments who may utilize them as part of the state’s monitoring of the financial condition 
of its domiciliary insurers. 

 
 System for Electronic Rate and Form Filing (SERFF). The NAIC developed this system in 

1996 to provide a cost-effective method for handling insurance policy rate and form filings 
between regulators and insurance companies. The SERFF system is designed to enable 
companies to send and for states to receive, comment on, and approve or reject insurance 
industry rate and form filings for their insurance products. 
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 Financial Standards and Accreditation Program. The NAIC accreditation program establishes 
and maintains standards to promote sound insurance company financial solvency regulations. 
These standards are developed by the state regulators who are members of the Financial 
Standards and Accreditation Committee and then must be approved by a super majority of the 
entire membership. Through this program, the solvency regulation of multi-state insurance 
companies is enhanced, made uniform and monitored so that state regulators can rely upon 
each other to make certain companies licensed and selling insurance in the several states are 
held to adequate solvency standards through a process of financial analysis and examination 
performed by the domiciliary state regulators. 

 
 Market Analysis Procedures Working Group. The NAIC's Market Analysis Procedures 

Working Group (MAP) is the national forum for states to share and coordinate their insurance 
market analysis programs. The working group, which is made up of state insurance 
regulators, reviews and coordinates state market analysis programs and develops procedures 
for uniform, nationwide analysis using their adopted Framework for Market Analysis. 

 
 The National Insurance Producer Registry (NIPR) is a non-profit affiliate of the NAIC 

incorporated in 1996. NIPR supports the work of the states and the NAIC by providing an 
electronic means for the submission of insurance producers’ licensing and appointment 
transactions to the states. NIPR is governed by a 13 member board of directors, with six 
members representing the NAIC, six industry trade association representatives, including 
three producer trades and the CEO of the NAIC as an ex-officio voting board member. 

 
The NAIC is not required to file a Form 990 pursuant to an Internal Revenue Service (IRS) ruling. The 
documentation from the IRS exempting the NAIC from that requirement will be provided to your office in hard 
copy. The NAIC was afforded this exemption in 1955 and it was reaffirmed upon our 1999 incorporation and 
receipt of tax exempt status.  
 
We share your interest in advancing positive regulatory reform to effect better insurance regulation for consumers. 
There are a number of initiatives underway individually in the states and through the NAIC that are being 
developed in exactly this spirit of positive regulatory reform. We welcome the opportunity to discuss our work 
with you or your staff, though we continue to believe that efforts to refine insurance regulation are and should 
remain the purview of the states. 
 
I trust this response provides substantive answers to your questions and clarification of statements made in your 
recent letter to the NAIC. If I can be of further assistance, please contact me. 
 
 
Sincerely, 
 

 
 
Kevin M. McCarty 
NAIC President 
Florida Insurance Commissioner 
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