
IN THE UNITED STATES DISTRICT COURT

FOR THE WESTERN DISTRICT OF MICHIGAN ~ SOUTHERN DIVISION

Case No 1:20-CR-183-RJJ
‘THE UNITED STATES OF AMERICA,

Plaintiff, HON. ROBERT J. JONKER

v

ADAM FOX, etal.

Defendants.

DEFENDANT ADAM FOX’S MEMORANDUM IN SUPPORT
MOTION FOR SPECIAL JURY INSTRUCTION

BASED ON BRANDENBURG v OHIO
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Now Comes Defendant Adam Fox, by and through Counsel, Christopher M. Gibbons of

the Law Officesof Gibbons & Boer, and requests this Honorable Court o grant the Defendant a

special jury instruction based on Brandenburg v Ohio, 395 U.S. 444 (1969) In support thereof the

Defendant states the following: .

GENERAL INTRODUCTION AND OVERVIEW

“The five defendants in the present action, Adam Fox, Barry Croft, Kaleb Franks, Daniel

Harris and Brandon Caserta are charged with conspiracy to kidnap the sitting Govemor of

Michigan, Gretchen Whitmer, in violation of 18 United States Code 1201(a). In addition, Adam

Fox, Barry Croft and Daniel Harris are charged with conspiracy to obtain a weapon of mass

destruction in violation of 18 United States Code 2332(a)(2)(4) and (C). Barry Croft and Daniel

Harris are charged with possessionofan unregistered firearm as an “Unregistered Destructive

Device” under 26 United States Code 5845 5845(a)(8) and(D(1)(A). Harris, individually, is

charged with an additional firearms offense, .¢., possession ofa shotgun with a barrel less than 16

inches in length. The Superseding Indictment advances that the charged activity was made all in

furtheranceof a collective agreement to kidnap the Governor of Michigan. (ECF No 172)

Documents, recordings, reports, and records produced by the Government in support of

these charges, to date, exceed a terabyteofcontent, including but not limited to over 250 hours of

(CHS recordings, over 1100 hoursofrecorded surveillance and thousandsofpagesof social media

content including but not limited to what appears to be over 400,000 direct electronic messages.

The evidence advanced against the Defendants consists of recordings of meetings,

conversations during car travel, and telephone conversations. In addition there are social media

posts, direct messages (both encrypted and un-encrypted), surveillance videos, and photographs.

This massive body of recorded and written communication contains primarily speech that is
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protected by the First Amendment. Certainly, it contains speech and exchanges of ideas that

express “anti-govemment” and “anti-authoritarian” sentiments. It contains advocacy for actions

both legal and illegal. In contains discussions of the Defendant's political and ideological

‘convictions,andattimes, it contains vulgar, offensive,orsatirical communicationsreflectingthese

political views. This is all speech and association that s protected by the First Amendment.

‘The Government will assert that these records also contain speech that is “integral to

criminal conduct” i.e. speech in furtherance ofa conspiracy to kidnap andtoacquire a weapon of

mass destruction. Speech that is integral to the commission of a crime falls outside of the

protectionsofthe First Amendment. It is permissible for theGovernmenttouseevidence ofspeech

alone as the basisof a conspiracy charge. !

Under traditional laws of conspiracy the Government must prove an agreement between

all ofthe defendants to kidnap the Governor ofMichigan and prove the existence ofa“substantial

overt act” made in furtherance of the alleged conspiracy. An overt act mayitselfbe absolutely

legal. Yates vUnitedStates 354 U.S. 298 (1957). In addition, the overt act need only be committed

by one memberofthe alleged conspiracyto convict the other defendantsofthe conspiracy Fiswick

v United States, 329 U.S. 211 (1946). In 1949, Supreme Court Justice Robert H. Jackson stated in

a concurring opinion:

‘The modern crimeofconspiracy is so vague that it almost defies definition. Despite
certain elementary and cssential clements, it also, chamelon-like, takes on a

*1tis undisputed that the Defendants did not engage in an attempted act of kidnapping. It is also
undisputed that the Defendant’s did not actually acquire or attempt to use or detonate a weapon of
mass destruction in furtherance of an attempted act of kidnapping. The Superseding Indictment
alleges that the Defendants conspired to commit these crimes. Incontrast, the defendants in United
States v. Wright, 747 F.3d 399 (6 Circuit 2014). were arrested after they placed inert explosives
at the base ofa bridge along Route 82 in Brecksville, Ohio and attempted to detonate them. They
had purchased the inert “bomb” from an undercover FBI agent. Unlike the defendants in Wright,
the evidence here does not include actions which unequivocally reveal the intention of the
Defendants to commit the acts charged by the Government.
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special coloration from eachofthe many independent offenses on which it may be:
overlaid. It is always “predominantly mental in composition" because it consists
primarily ofa meeting of minds and an intent.

Krulewitch vUnitedStates, 336 U.S. 440 at 446 (1949)

‘This case presents a complex mixtureof social and political speech and advocacy for action

in the indefinite future (both legal and illegal) that is protected by the First Amendment. In

addition, the Government alleges that portionsofthat speechare integral to a conspiracy that falls

outsideof the protections of the First Amendment. There is also the “chameleon-like" nature of

the law of criminal conspiracy where otherwise legal conduct can become an “overt act.” While

the First Amendment does not shield the Defendants from prosecution it does demand the

imposition of higher standards of scrutiny before guilt ofa crime may fairly be determined. This

is particularly true when the primary evidence of an alleged conspiracy is a mixture of political

specch, social speech and association. Speech on public sues “occupies the highest rung of the

hierarchy of First Amendment values and is entitled to special protection”. Connick v Meyers, 461

US. 138, 145 (1987)

‘The protections of the First Amendment entitle Defendant Adam Fox to a jury instruction

on the Brandenburg imminence standard, and the heightened Strictssimi Juris * standard for

sufficiencyofthe evidence. Brandenburg requires the Government to show that the conduct and

speech engaged in by Defendant Adam Fox would likely have resulted in imminent lawless action

or violence. Speech and association that discuss or even favors a violationofthe law at a remote

time in the future falls under the protectionofthe First Amendment.

LAW AND ARGUMENT

BRANDENBURG OVERVIEW

2Strictssimi Juris will be addressed in a separate motion and memorandum in support filed
contemporaneously with this motion.
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‘The First Amendment to the Constitutionofthe United States provides:

Congress shall make no law respecting an establishmentofreligion, or prohibiting
the free exercise thereof, or abridging the freedomof speech, orofthe press; or the
right of the people peaceably to assemble, and to petition the Government for a
redressofgrievances.

After over two centuries ofjudicial refinement the United States Supreme Court in 2012 provided

a practical summary of the acknowledged exceptions to the First Amendment:

Instead, content-based restrictions on speech have been permitted, as a general
matter, only when confined to the few “historic and traditional categories (of
expression) long familiar to the bar”. Among these categorics are advocacy
intended, and likely, to incite imminent lawless action, obscenity, defamation,
speech integral to criminal conduct, so-called “fighting words,” child pornography,
fraud, true threats, and speech presenting some grave and imminent threat the
‘government has the power to prevent, although a restriction under the last category
is most difficult to sustain. These categories have a historical foundation in the
Courts free speech tradition. The vast realm of free speech and thought always
protected in our tradition can sill thrive, and even be furthered, by adherence to
those categories and rules.

United States v. Alvarez, S67 U.S. 709, 717-718 (2012) (citations omitted). Ttis within the tension

between the right to freely associate and speak and the historically acknowledged exceptions to

these rights that the present caseagainstthese five defendants exists. As a result, the Defendants

are entitled to a greater of level of scrutiny to prevent the abridgment of their First Amendment

rights. The comerstoneof this principle was outlined in Brandenburg v Ohio 395 U.S. 444 (1969).

In Brandenburg an Ohio leaderofthe Ku Klux Klan was convicted under a proscriptive

Ohio statute for advocating violence against African Americans. The statements made by

Brandenburgwereto a small groupof about 12 people and were filmedby areporter. Brandenburg

was encouraging “revengence” against African Americans and Jewish Americans at an indefinite

future time. It is notable that Brandenburg’s conviction was based on the Courts reviewof the film

footage. Appearing in the film were other items entered into evidence by the State of Ohio

8



including a pistol, a rifle, a shot-gun, ammunition, and a red hood. Id at 445 The Supreme Court

held that even advocacy directed at inciting the useof force or lawless action is protected by the

First Amendment unless itis likely to cause imminent lawless action.

‘The Brandenburg court described speech protected by the First Amendment as... speech

‘which our Constitution has immunized from governmental control.” (id at 448) A Brandenburg

jury instruction is unusual because the factual circumstances under which it applies rarely end in

a criminal indictment. Brandenburg arises when speech and association are the primary basis for

a criminal or civil action against a defendant The Brandenburg decision represented a shift

toward the expansionofthe protectionsofthe First Amendment after several decisions upholding

the State’s ability to proseribe political speech, for example. making advocacy for communism

illegal

In 2015, the Sixth Circuit Court of Appeals decided a complex First Amendment case,

Bible Believers v. Wayne County, 805 F.3d 228 (6th Cir. 2015). The Sixth Circuit held that even

though the Bible Believers message was inherently offensive, it nevertheless was specch protected

by the First Amendment. The Court held that the Brandenburg test precludes speech from being

sanctioned unless (1) the speech explicitly or implicitly encouraged the useofviolence or lawless

action, (2) the speaker intends that his speech will result in the use of violence or lawless action,

and (3) the imminent useofviolence or lawless action is the likely resultof is specch. (id at 246)

(emphasis added)

BRANDENBURG AND CONSPIRACY

In, 2011, Brandenburg was raised by defendants charged with conspiracy in the Sixth

Circuit in United States v Stone (See Exhibit A Magistrates Report and Recommendation on

3 Brandenburg is applied in civil cases. See Nwanguma v. Trump, 903 F.3d 604 (6th Cir. 2018).
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Motion to Dismiss Jan 12,2011). In that case, the Govemment indicted a groupofnine individuals,

primarily members of the Stone family, with seditious conspiracy and conspiracy to obtain and

‘use weaponofmass destruction. The defendantsinStone filed a motion to dismiss the indictment

based on the argument that the indictment itself did not meet the Brandenburg standard that

imminent lawless action would likely occur because of the statements and actions of the

defendants.

In Stone the defendants were members of a self-styled Militia called “Hutaree.” The

Hutaree believed that all State and Federal Law enforcement officials were engaged in

overreaching control and referred to them as “The Brotherhood”. The Hutaree discussed in detail

planotarget andkillalocal law enforcement officer, attackthe officers who attended his funeral,

‘and then engage in armed combat the Federal law enforcement, The Hutarec defendants were also

accused of attempting to obtain a weaponofmass destruction, via email, in preparation for this

event.

“The Court in Stone initially held that Brandenburg did not apply stating that the defendants

were charged with conspiracy to use violence, as opposed to advocacyfor the use ofviolence. The

Stone Court reliedheavily on United States v Rahman, 189 F. 3" 88 (2 Cir., 1999) to support the

conclusion that Brandenburg simply does not applyto aconspiracy case. This reasoning is flawed.

Asafist step, the reasoningof the Rahman Court must be considered in the context that it

was made. The Brandenburg standard was raised in a post-conviction facial challenge to the

federal seditious conspiracy statute as unconstitutional. Brandenburg had not been raised by the

Rahman defendants at trial and they did not request that the jury be instructed on the Brandenburg

imminence standard. At the time of the Rakmen Court’s opinion the defendants had already been

convictedof a conspiracy that had resulted in multiple convictions. Convictions that included
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conspiracy to murder the Presidentof Egypt, attempted bombing(ofthe World Trade Center), two.

‘countsofattempted murder, one countof murder, two counts of assault on a Federal Officer, and

three counts of the useofa firearm in relation to a crime of violence. /d at 103. The defendant's

guiltofthe conspiracy and the actual resulting violence and damage had been established. In short,

the conspiracy had advanced far beyond speech and otherwise legal conduct. Brandenburg had

absolutely no application under the fits before the Rakman Court because violence had, in fact,

already occurred, so the questionof imminence was moot.

‘The Rahman Court, however, held that one must conspire to use force or violence to violate

the federal seditious conspiracy statute, as opposed to advocate for useof force or violence, which

would be protected by the First Amendment. id at 115. Following this lineofreasoning, other

courts, like the Court in Stone, concluded that the Brandenburg standard simply does not apply to

any allegation of conspiracy, because conspiracy and advocacy are two different types of

expression’ It is irrational to apply a subjective label like “advocacy” as the determining factor

for whether speech is protected by the First Amendment or whether Brandenburg should be

employed. For example,ifJohn Smith stands up on a public street on a soapbox and shouts “Hey!

Let's bum our draft cards!” he has engaged in “advocacy”, so his speech protected by the First

Amendment. However, if John Smith attends a back-yard barbeque and says to his friends, “Hey,

Let's bum our draft cards” his speech if alleged to be conspiratorial is unprotected by the First

Amendment. Both are political expressions, and outside ofa conspiracy framework, both would

be legal.

“It is worth noting that the entire Tine of cases cited by the Magistrate in Stone involved
conspiracies that had advanced well beyond mere speech includinga Florida conspiracy actively
selling botulism as a beauty product and a prosecution against the Gambino/Gott crime
organization in New York. Sc United States v Livdahl 459 F. Supp 2° 1255 (SD Fla. 2005) and
United States v Dellacroce, 625 F. Supp 1387 (E.D.N.Y 1986) respectively.
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It is important to note that the Supreme Court has not confined the application of

Brandenburg to “advocacy” only. Tn 1973 in Hess v Indiana the defendant was convicted of

disorderly conductafter shouting “We will take the fucking street later” as the police were clearing

a demonstration from a Chicago Street. The Supreme Court held that his speech was not advocacy,

and still applied the Brandenburg standard, reversing the defendants conviction for disorderly

conduct.

..the uncontroverted evidence showed that Hess' statement was not directed to any
‘person or groupofpersons, it cannot be said that he was advocating, in the normal
sense, any action. And since there was no evidence, or rational inference from the
import of the language, that his words were intended to produce, and likely to
produce, imminent disorder, those words could not be punished by the State on the
ground that theyhad a tendency to lead to violence.

Hess v. Indiana,414U.S. 105, 108-109 (1973) *

In addition, itis both illogical and arbitrary to permit the indictment alone, which charges

a conspiracy, to be the dispositive factor in whether Brandenburg applies. This is especially true

when one understands that Brandenburg is not an avenue to constitutional immunity from

prosecution but rather it calls for the imposition ofa higher evidentiary standard to protect the

lawful exercise of speech and association from erosion. This is the distinction that differentiates

the proposed application of Brandenburg in this case from the treatment of Brandenburg in

Rahman and its progeny.

*In addition,theHess Court applied Brandenburg not to determine ifa statute was unconstitutional
on ts face, but ratherifthe applicationofan otherwise constitutional statute (disorderly conduct)
was unconstitutional as it was being applied. In this case the Defendant is not challenging as
unconstitutional either of the statutes in question, rather he is raising the First Amendment
implications of their application in this case.
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The allegation of conspiracy alone should not strip away the protections of the First

Amendment, particularly when the primary basis for the alleged conspiracy is speech with little or

0 other illegal conduct. It is of note that the Magistrate in Stone, indicated

To be sure, if the goverment is unable to prove that defendants conspired to
actually use force, Brandenburg would be applicable. And defendants are entitled
to have the jury properly instructed tht they may "not be convicted on the basis of
[their] beliefs or the expressionofthem-evenif those beliefs favored violence.”

United States v. Stone, 2011(Exhibit A) Adam Fox asserts that the point to be drawn from

Brandenburg is that its application is triggered by the presence of constitutionally protected

activity. The lineof inquiry should not be the label applied to the underlying criminal charge i.c.

sedition, disorderly conduct, or conspiracy, rather it should be nature of the conduct alleged and

whether it falls within the orbitof the First Amendment,

In 1951, Supreme Court Justice William O. Douglas recognized the inherent danger in the

notionofan alleged conspiracy involving speech alone. Inadissenting opinion, when the Supreme

Court upheld the convictions of individuals teaching and distributing communist texts under the

Smith Act’, Justice Douglas described treating speech as the equivalent of an overt act in a

conspiracy as a “vice” and further stated:

‘The doctrine of conspiracy has served divers and oppressive purposes and in its
broad reachcanbemadeto do great evil. But never until today has anyone seriously
thought that the ancient law of conspiracy could constitutionally be used to tun
speech into seditious conduct. Yet that is precisely what is suggested. I repeat that
we deal here with speech alone, not with speech plus acts of sabotage or unlawful
conduct. Not a single seditious act is charged in the indictment. To make a lawful
speech unlawful because two men conceive it is to raise the law of conspiracy to
appalling proportions.

Dennis v. United States, 341 U.S. 494, 584 (1951)

© The Smith Act prohibited membership in the Communist Party and was found to be
unconstitutional six years later in 1957.
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‘When speech and association are the primary foundation ofa criminal conspiracy charge, as they

are in this case, the Jury should be instructed on the Brandenburg imminence standard. This

requires the Government to prove that imminent violence or unlawful action is likely to occur

because of the defendant's speech and conduct. This is particularly true when the charge is

‘conspiracy standing alone without other violent action.

In this case it is undisputed that the defendants discussed political and social reform, and

discontent with their respective State governments. The Governor of Michigan was a point of

discussion because she was, and is, a political figure. Accepting the indictment, on its plain

assertions as true, the Defendants are being accused of conspiring to commit a crime that was

political in nature, designed to make a broader political statement, Because the Government

alleges that the defendants’ political convictions contributed to their motive in the Superseding

Indictment (i.e. referencing theirpolitical movement and militia affiliations) and the Government's

use of clandestine recordings of the Defendants speech, social media, and text messages as the

evidentiary framework for the alleged criminal conspiracy, it should trigger the strictest levels of

constitutional scrutiny.

‘The Government will certainly assert in response that the Defendants in this case did more

than “just talk.” The Government will assert that they also held meetings, participated in trainings,

and engaged in the reconnaissance the Govemor’s vacation home from public roads. The

‘Government will assert that these actions amounted to overt acts in furtherance ofa criminal

conspiracy. The Government has produced hundreds of hoursofrecorded communications, and

‘hundredsof thousands of communications over social media and cell phones. This is all speech

in one form or another. Taking the Superseding Indictment, on its face, this group of defendants

is, ata minimum, engaging ina mixtureofprotected legal activity and allegedly unprotected illegal
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activity. The Supreme Court describes this as a “bifarious” group, a group engaged in both legal

and illegal purposes and conduct, and its activites fall within the shadowof the First Amendment.

United States v. Montour, 944 F.2d 1019 (1991). Again, respect for the First Amendment requires

the imposition of the highest, and most cautious legal standards when adducing the facts when

determining guilt.

To be clear, Defendant Adam Fox does not contend that the applicationof Brandenburg.

prohibits the Govemment from charging a crime that has been committed through statements.

Rather, Defendant Fox asserts that the application ofBrandenburg raises the Government's burden

to include evidence that establishes beyond a reasonable doubt that violenceorcriminal action was

imminent.

‘The District Court in Stone ultimately dismissed the conspiracy charges against the Hutarce

defendants on dirceted verdict following the trial. The District Court specifically noted:

‘The Government has consistently maintained that this case is not about freedom of
speech or association, but about the specific acts of violence alleged in the
Indictment. The Court relied upon these representations in denying Defendants’
pre-trial motions for a jury instruction on the Brandenburg case, and the heightened
strictissimi juris standard for sufficiency of the evidence. However, much of the
Government's evidence against Defendants at trial was in the form of speeches,
primarily by Stone, Sr, who frequently made Statements describing law
enforcement as the enemy, discussing the killingofpolice officers, and the need to
goto war.

United States v. Stone 2012 (Sec Exhibit B Order Granting Judgments of Acquittal)

‘While it must be inferred, it seems the District Court in Stone was indicating that if the

‘Court had been aware that the evidence in the case was primarily speech, and not the alleged acts

ofviolence, it would have granted the request for a jury instruction on the Brandenburg imminence

standard. As it stood the Court in Stone found there was insufficient evidence submitted to support
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the conspiracies alleged and the Court dismissed the seditious conspiracy and the weapons ofmass

destruction charges.

Like Stone, the evidence in this case consists almost exclusively of political and social

speech between the Defendants and goverment actors’ .¢. text messages, phone calls, and audio

recordingsof training events and conversations in vehicles. The fact that the primary basis of the

conspiracy indictment is speech and otherwise legal conduct does not preclude the Government

from advancing their case, however, it does place the matter entirely in the orbit of the First

Amendment of the Constitution. As a result, the Defendants respective individual guilt or

innocence should be determined only under the most rigorous constitutional standards

RELIEF REQUESTED

Wherefore, Defendant Adam Dean Fox requests that this Honorable Court grant the

Defendant a special jury instruction regarding the Brandenburg standard® and require that the,

‘Government prove that violent or unlawful action was imminent in order to support a conviction

of guilt for conspiracy to commit kidnapping in violation of 18 USC 1201(a) and for conspiracy

to use a weaponofmass destruction in violation of 18 USC 232a(2)(A) and (C).

Dated July 11,2021 Respectfully Submitted,

Christopher M. Gibbons
GIBBONS & BOER
ChristopherM. Gibbons
2404 Eastern Ave SE
Grand Rapids MI 49507
616-460-1587
cgibbons0003@gmail com

7 Including, but is not limited to, at least six confidential human sources and two undercover
employees working for the Government.
# Defendants attached proposed instruction was adapted from the US Departmentof Justice
Criminal Tax Manual Jury Instruction No. 374
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Exhibit A
United States v Fox
1:20-CR-183-R]J

Hon. Robert J. Jonker
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2011 U.S. Dist LEXIS 20136, 2

212, and 214), Indictment alleges that [6] [ihe HUTAREE's general
. plan was to commit some violent act to draw the

omar attention of law enforcement or government officials, in
A Background order to prompt a response by law enforcement,” such

a5 by Kiling a law enforcement officer. Id. 3. The
On March 29, 2010, the Grand Jury retumedamult Indictment futher alleges that once such a law
count. [3] indictment against rine defendants: David enforcement response had been provoked, "HUTAREE
Brian Stone, David Brian Stone, Jr. Joshua Matthew members woud retreat to one of several rally poinis’
Stone, Tina Mae Stone, Joshua John Clough. Michas! where the HUTAREE would conduct operations against
David Meeks, Thomas Willa Piatsk. Kristopher T. the governmentandbepraparedto defend in depth wih
Sickles, and Jacob J. Ward. The Grand Jury relumed a tip-wired and command detonated ani-personnel [EDS
First Superseding Indictment on June 2, 2010. In [(mprovised explosive devices)], ambushes, and
general, the Indictment alleges that defendants are prepared fighting positions.” Id, 4. Such a
members of the "HUTAREE." characterized as an anti _conirontation, the Hutaree believed, ould be a catalyst
government organization. Count One of the Indictment for a more widespread uprising against the United
charges al ine defendants with sediious conspiracy States Government Ic. The Indictment alleges that the
in violationof13U.S.C. §2384. Count Two charges all “conspirators. planned and rained for armed confict
rine defendants wih conspiracy to se @ Weapon of against local, state, and foderal law onforcoment”
mass destruction in violation of 18 U.S.C. § 2332a(a)(2). = through numerous means, including acquiring weapons,
Count Three charges defendants David Brian Stone engaging in military-style training, planning the
and David Brian Stone Jr. with teaching or exocution of a law enforcement officer, obtaining
demonstrating th useof explosive materials in violation information about and meteials for the construction of
of 18 USC. §842(pl(2) Counts Four and Five charge (EDs, engaging In reconnaissance exercises and
all nine defendants with carying, using, Of possessing a planing for the Kiling of anyone [6]who happened
firearm during and in reatontoa Grime of violence in upon their exercises, and. atiempling to inate a
violation of 18 USC. § S24). Counts Six and Hoaroa profoce to engage law enforcement in an
‘Seven charge two additional § 924(c] counts against al armed confict folowing the arrest of several Hutaree
defendants except for defendants Tina Mae Stone and members. Id., f 5. The weapons of mass destruction,
Platok. Couns Eight and Nine charge defendant explosive device, and § 924(c(1) charges allged n
4] David Brian Stone with possassion ofa machine Counts Two through Seven are dorvalive of the
un in violation of 16_US.C.8692200). 924(a)2). sediious conspiracycountalieged in Count Ore.
Counts Ten and Eleven charge the same against
defendant Joshua Stone, and Count Twelve charges On September 21, 2010, defendant David Brian Stone
he same against defendant Ciough. Final, Counts fled this motion t dismiss Counts Ono through Seven
Thitoen through Fitoen chargo defendants David Brian of the Fist Superseding Indictment. The motion has
Stone, David Brian Stone, Jr., and Joshua Stone with been joined in by all defendants. Defendants argue that
Possession of an unregistered firearm in violationof26 the goverment’ allegations fai to set forth a valid
USC. 55 5041, 5861(d), 5371. charge of seditious conspiracyor conspiracyto obtain

a weapon of mass destruction, and tha the application
The focus of the instant motion is the sediious ofthe seditiousconspiracystatute to these defendants
‘conspiracy charge alleged in Count One. In this count, is unconstitutional under the Freo SpeechClauseof the
the goverment charges that defendants “knowingly First Amendment. The government filed a response to
conspired, confederated, and agreed with each other the motion on November 5, 2010. The government

and with other persons known and unknown 10 the arguesthatthe First Superceding Indictment is facially
Grand Jury, to oppose by force the authori of the vaid and tha defendants’ arguments o (0 the factual
Goverment of the United States, and to prevent, sufficiency of the charges, a mater inappropriate for
hinder, and delay by force the oxecution of United resolution on a pretial motion to dismiss. Defendants
States la, including federal laws regarding the Sale, flog a ropy on November [7]19, 2010. For the
purchase, receipt, possession, and use of firearms and reasons that follow, the Court should deny defendants’
destructive devices." 1st Superceding Indictment, Count mation to dismiss. |
One, § 2 [hereinafter “Iniciment’. The Indictment then
alleges the means and methods used by defendants to
futher the objects of he conspiracy. SPECI, 10 1Lu ore he
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8. Lege Standard future prosecutions.” United States v. Craft_105 F.3d
1123.1127(6thCir 1997).

Rule 1215 provides, in relevant par, that "dlfenses
and objections based on defects in the indictment or alysis
formation” must be raised prior to tial though a As the above standard indicates, the question before
motiontodismiss. Fed.R.Cr.P. 12(b)(2).However, yo cour is fimited. The question is not whether the
is well established that “[a]n indictment retumed by a government will be able to prove a valid case at trial.
legally constituted and unbiased grand jury,. .. if valid 3, only question before the Court is whether the
on is face, is enough to call for fal of the charges on 11> OY uestion before the Courta whethet he
ho mart” Cost, Unled States350US,350.363. einewicranesave the dont
76.501 406,100L £4. 297. 1956-1 C5, 639 1956). hot Sts clover re appl COCs
A court may not pre-tr the case, and an Indictment i$ ytoniants argue that the seditious conspiracy charge
ot subject lo dail on th bass at he avon {cp grou: Tho acts of orc hat comprisesupporting the indciment is insufficient or on the basis 00 00SN, TeBE 31 fore 8 ARIES
that the government wil not be able to prove is case at od . 35 Bo eas 2vil See United Stet1. Powel £23 £24996 1000. SoconPion bechargedsecre(1) dont ve
01 (6th Cir.1967). ['8]"Generaly, the strength of ing” ing use of force While the United States
weslkness of tho governments case. of thesuffieny goverment was (1 be) actually engaged in an atempt

o governments aden 0 sugar a charge ma) SLL SCH tor awe: and ()not bo challenged by a pretrial motion United States V. 4 “vex port to moive minont viene action
Hall_20 F.3d 10861087 (10m Or._19941. “An go 0% PBL BONEi eo
indictment should be tested solely on the basis of 18 ments, go to the sufficiency of the Indictment underallegations mado onits face, and such allegations aetor sass. orsoi0rae
bo taken as to.” Id. (cingUnited Sates v. SAM:Son. resmerayponslaSk Salil, Woe
371 US. 75 7879.83S,Ct, 173. 9 L Ed. 2d 136 “ 1 o
1962) 1. Sufficiencyofthe Incictment

“An indictment is generally deemed sufficient fit states
the offense using the words ofthe satu ise, as long a. Sediious Conspiracy Charge Under§2364
25 the statute fully and unambiguously states al the
elements of the offense.” United States v. Middleton. The seditious conspiracy statute provides, in its.
248 34 525.841 (6 Cir 2001 (wolng United States OMS: Stoor Trt
Vv. Monus,_ 128 F.3d376_388(6thCir.1997). In wo or more persons in any or Territory, or
determining whether the indictment is sufficient, a court in any place subject to the jurisdiction of the United
considers "frst, whether the indictment ‘contains the SIs, conspire to overthrow, put down, of to
elements of the offense charged and fay informs a destroy by force the Goverment of the United
defendantof the charges against which he must defend, ‘States, or to levy war against them, or to oppose by
and second, [whether it] enables him to plead an id he on eet - ihe2proton:
acuital or conviction in barof fulure prosecutions for hinder, or execution
the same offense.” Id, af 841-42 (quoting Monus, 128 ce To. ooforeoo10sJ ee
F.3d at 389) (aheraton n origina): see also, ['S] Unieg NY Property of the Unitee Sever 366 F 50 414 430 (60h of. 2000. authory there, they shallsachbo finedunder this
More specifically, (a)conspiracy indictment is vali fi tio or imprisoned not more than twenty years. or
embraces the essential elements of the conspiracy both.

a NNTres — a he 18.USC.§ 2384. The elements of the offense, as
Hi or har defense and proves poacton agus C19%4 1 he ndetmert, re simly (1) aconspiracy

Pr or 9 (2) to either (a) oppose by force the authority of the
United States goverment or (b) prevent, [*11]hinder,

Cour, and his recommendaton on defendants dispositive or delay the execution of any law of the United States.
moto is subject0 de novoreview by the Ditict Judge, soo See United Statesv.Khan, 461F.3d 477.487 (4th Cir
28U.SC_§ 6360001). Ths, as is my usual pracice in cases 2005) Defendants do not argue that the Indictment ais
of dispostive motion referedome, | submit this Report on {0charge the conspiracy element; athe, they contend
‘the basisofthe parties’ briefs. 3 conspiracy
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that the Indictment fais to propery allege that they evidence at tial wil estabish nothing more than a local
conspired either to opposebyforcethe authori of the plot against local law enforcement oficial, but the
United States governmentofto prevent, hinder, or delay indictment alleges more than this. "Of course, none of
the executionofany lawsof the United States. these charges have been esiabished by evidence, but

at hs state of the proceedings the indictment must bo
Defendants frst argue that although the Indicment tested by its sufficiency fo charge an offense”
allgos generally "a conspiracy100pposs by force the Sampson, 371 U.S. at 78.75.
United States government. the actual “manner and
means describ a local plo, involving a fol fice, and For ths reason, Baldwin v.Franks.120US.678.7S,
a local battleground.” Reply, at 2. Because “[sledition Ct.656. 30 L. Ed.766 (1887), and Andersonv.United
against the United States is not a local offense” States.273F.20 (8thCir.1921), ["14]upon which

Pennsylvaniav.Nelson.350US.49750576S,Ct, defendants rely, are inapposte. ° In Baldwin, the
477.100 L. Ed. 640 (1956), defendants argue, the defendant was charged with conspiring to deprive ‘a
Indiciment fas to allege a violation of § 2384, 2 The classofChinese aliens"ofvarious ights and prvieges.
Court shoud disagree. It is rue that the nts step in and "by force and ams" diving them from thoi
defendants’ alleged plan was the assassination of a residences. Baldwin120U.S. af 680.51. Tumingfistto
local law enforcement official. This ist sep, however,is the prong of the sediion stale which prohibits
alleged to have been a means toward the group's Conspiracy to oppose by force the authori of the
ultimate goal of provoking an armed confrontation with United States, the Court explained that this provision
local and federal law enforcement [*12] officials. And implies force against the govemment as a
there can be no doubt that conspiing to delberately ~~ govemment. To constitute an offense under [iis]
provoke an armed confict with federallaw enforcement clause, the authoriy of the goverment must bo
officals consiiutes a conspiracy to "oppose by force Opposed that is to say. force must be brought 0
the authority” of the United States and to "by force resist some positive assertion of authority by the
prevent, hinder, or delay he execution of any lawofthe Goverment. A mare violation of the law is not
United States 18 U.S.C. § 2384. It may bo that the enough; there must be an attempt to prevent the

actual exercise of author.

Tie tom sets I 1d_at 693. The defendant had ot violated this cause,
1hai oo 5 Go a, Sia§ the Court hi, because is “force was ored in
2384,that statue made18crime, te aa,for “woormore OPPOSilion 10 a cass of persons who had the right to
personsto“conspire gether toovrtrow,ortputdown, or 100k 10. the government for protection against such
{odestroybyforce, heGovernmentof the Unfed States, oto. Wrongs, not in_ opposition to the government while
levy war agains the Unfed States,or to oppose by ore the actually engaged in an attempt[0afford tha protection.”
authrty of the Goverment of the Urad States; or by force Id. Tuming o the provision of the statute pronibiing
1o preven, hinder, or delay the execution of any law of he gonspiractes to prevent, [15] delay, or hinder the
P18 uesSates 2 gop298ty 3, 1880). —e ‘execution of the laws, the Court explained that this
satewasexpanded, but guage, nan effort + a 2 ein
etre SotsAramadoo Faron, eas, SomeWg more.thn satiny th love
See17Stat. 13 (Aor,20.1871). In 1909, as partof ageneral emseives 8 detaice re mus a forms rm resistance of he authorofthe United States hie

ona wi he amtace of he ae aaa. endeavoringtocary the laws ino execution” Id, Again.
ie oannt3354,wih the axceptonofthe appicanle the Court found that the statute was not satisfied

penaty. Soe 35 Sat. 1089, 1153 (1908), codeda 16 U.S.C. because the defendants conspiracy was “or the il
$6 (1940 od) Fialy. 35 par of another resying and
eorganization of Tile 15, he provision was moved Wihou! |———————————
aerationo 5curentlocaton § 2384, 500 Pub. L. No. 80-
772,52 Sa, 808 une 25, 1948. Thus, with th exception of “In thelr argument wih respect to he suffiency of the
two amendments to the penalty provision, see Pub. L. No. 84- Indictment, defendants also rely on Hemdonv. Lowry.301
766, 70 Stat. 623 (July 24, 1956); Pub. L. No. 103-322, § U.S.24257S.Ct 73281LEd,1066(1937). That case did
330001(N), 108 Stat. 2148 (Sept. 13, 1994), §2384 has notinvolvethefederalseditiousconspiracystatute,butrather
mained unchanged since fscodficaton n Tie 18 1900. a state aw, and the fsue In hat case was whether the
Because here f a dearthofcaselaw applying §2364, both defendants’ convictions coud bo sustained under the Fs
defendants andthe goverment relyoncases pling the Amendment. Homdon Is therefore addressed below, in
prececessor statutes, hich contained he identical language. connection with defendans Fit Amendment argument
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weatment ital, and not for hindering or delaying the must “charge tha the purpose of theconspiracywas
United States in the execution of their measures to. the exertionofforceagainst thosecharged with the duty
prevent i. His force was exerted against the Chinese of executing the law of the United States, or the
people, and not against the goverment in its efforts to language used in the count must be such [*18]that

protect them."/d.at693-94. from it the inference reasonably follows that that was the
purpose and object of the conspiracy(]" Id. at 26.

Here, unlike Baldwin, the government has alleged a Applying this rule, the court found the indictment
‘conspiracy to oppose by force the United States insufficient, because as alleged the "orce was 0 be
“govemmont as a government” or delay, [16] NAST, exerted, not agains those whose duty it should be fo
or prevent the “authory of the United States while execute the laws, and whe attampling todo 50, but ts
endeavoring fo carry the laws into execution” The application was to be made against industrial and
government does not allege thal defendants merely commercial inerests by lawless acts during stikes for
conspired fo violate the law or “SelD the 1aWS the purposeofaccomplishing allegedsocialistic ends in
themselves at defiance.” If the Indictment alleged only the overthrow and destruction of the present civil
that defendants conspired to murder a local law compact” fd. at 26-27. As explained above, however,
enforcement official, this casewouldbeakinto Baldwin. unlike in Anderson the indictment here charges that
But the Inictment haro alleges more, namely, hat his dofondants conspired 10 provoke a confrontation wih
was merely a fist stop designed to provoke a federal officials anduseforce against them when they
confrontation with local and federal law enforcement attempted to enforce federal law. Thus Anderson, like
officials for the very purpose of engaging them in an Raids,is inapplicable here, atleastat this stageofthe
‘amed confict and preventing the execution of federal procascings
law. See Baldwin 120 U.S. at 693-94 (I)f in [the
governments] efforts to carry the treaty Into effect they In short, the question before the Court is not whether
had bean forcibly opposed by persons Who had the goverment must prove that defendants conspired
conspired for that purpose, a state of things tooppose by force the United States govemmentasthe
contemplatedbythestatutewouldhave arisen.”). Ifthe government, or to prevent, delay, or hinder the
evidence at rial does not estabish this second goal of executionoffederal laws by force. Said makes clear
the conspiracy, then Baldwin wil require that thattmust doso.Nori the question whether[19]the
dfondanis be acquited. At this stage of the goverment wil ufimately bo able to prove ts case at
proceedings, however, the Indictment alleges facts tial, Theonly questionbefore the Court is whether the
beyond those in Baldwin which, if proved at til, wil Superceding Indictment, on is ace and aken as tue,
establish a state of things conlemplated by the alleges tha thedefendantscommited a gonspiracyas
[17] statute.” defined by § 2384. For the reasons explained above,

the Court shoud conclude that the Superceding
For the same reasonAnderson.supra, is inapposite. In jndictment does so. See Reeder v. UnitedStates.262
Anderson, the defendants wero chargod wih and £36 (sth Gi 1919) (ndictment sufficient under
convicted of, inter alla, sediious conspiracy for seditious conspiracy state which alleged that the
conspiring to provent, hinder, or delay the execution of defendants conspired “by force to procure arms and
various laws, incuding the Congressional declaration of ammunition, and to arm themselves wih the same, and
war on Germany and related laws 19iaing 10 while armedto offer individual and combined resistance
conscription. See Anderson,273F.at22-24. The to the authority of the United States and to the
indictment charged that the conspirators: proparod and enforcement. an execution of said act of Congress.
circulated a newspaper calling for strikes and an proclamation, and regulations. .. *); Wells v. Unitedoverthrow of the capitat system; distributed and read Sates. 257£. 605 90hGi 1919)
a book advocating the temporary disabling of
machinery; distibuted various olher books caling for
sabotage or an overthrow of the captalist SySlem: b, Conspiracyto Use aWeaponofMassDestruction
circulated a newspaper aril crcl of the war and (ners 23328
advising that any members of the organization joining
the miflary forces would be expelled fiom the Defendants’ challenge fo the weapons of mass
organization; and pubished a song critical of miltary destruction charge is, for the most par, derivative of
enlistment. Seeid.at24-25. The court, relying on their challenge to the seditious conspiracy charge.
Baldwin, explained that to be sufficient the indictment Defendants do also argue with respect to this charge
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that “thera is no allegation that any defendants ever allaged conspirators, for purpose of accomplishing the
accepted, received, or possessed a fake or real objectivesoftheconspiracy,{0i, the usoofWHDS.
[20] WD, IED, or EFP Det.’ Br. at 16. Noting that Defendants have cited, and | have found, no cases
the government alleges only that defendant David suggesting that his conduct cannot constitute an overt
Stone, Sr. soicied four IEDs from an undercover act merely because defendant David Stone, Sr. was
agent, and that there is “no allegation that any other unsuccessful in his efforts or because defendants did
defendant knew about this,” defendants argue that the notever actually possessaWDorWMD material. See
Indiciment fais to allege. a conspiracy. However, United States v. Bleckwel. 954 F. Sup. 944. 958
defendants fail to explain why the indictment must (D.N.J_ 1997) (As long as the act follows and fends.
allege that they knew about defendant David Stane, toward the accomplishmentofthe plan of schemo and
Stsactivities. All hat s required is that they agreed to is knowingly done in furherance of some object or
possess WMDs. To ba sur, if the only evidenca that purpose of the conspiracycharged in he indciment, i
the goverment can present t tral s that David Stone, satisfies the overt act requirement). Accordingy. tho
St. soicted WMD material without the knowledge of tha Court should deny defendants motion fo dismiss on this
other defendants, the proof would be. insufficient, bass
However, the Indictment alleges an agreement by
defendants, and thus properly charges a conspiracy 2. FitstAmendment
regardless of whether the other alleged conspirators
vow of David Stone, Svs acliies. Furher, = fs wel Defendants lso contend tht the sediious conspiracy
Setled that in an indictment for conspiracy to commit $8lle Violates theFistAmenament as applied (0 the

tonsa in which tne consol o a git of the Cicumsiancos aloged in the indictment. In support of
crime, it is not necessary to allege with technical his argument, defendants rely primarily on
precisionallthe elements essential tothecomission of Brandenburgv.Ohio_395 U.S. 444.89 8. Ct.1627.23re atnas ch Ie te ano of the canspirasy L_Ed_2d 430 (1963) (por curiam). In that case the
Union States. Abel 4087 See. 2d 1008 defendant, [23] a leader of a Ku Klux Klan group, was
eeeeLees comicted under an Ofio statueforadvocating ho duty
= and necessity of ime, violence, or sabotage 36 a

meansof accomplishing politcal reform. Seed. at4dd-
Defendants also argues that tho Indictment is 43. The Court found the conviction improper under the
insufficient becauso It “fais 1o allege an overt act in Frst_Amendment, hoiding that ‘the. constutonal
furthoranco of the conspiracy, such as. aciualy guaranteesoffre spoochandfeepress donotpermit
acauiting realorfakeWDS,asfoquiredbylaw. Dots a Stato to forbid or proscriba advocacy of tho uso of
Br. at 19. Tho Indictment does llega, however, that force or of law ication except where such advocacy is
defendant David Stone, Sr. attempted to acquire directedoinciting or producing imminent awess acon
WNDs or WND material. Even assuming that the and i iol to inci ofproduce such action”Id at447.
goverment is required {0 show an overt act to prove a Relying on Brandenburg, defendants argue that the
‘conspiracyto violate §2332, tha requirement is not _indiciment fais to. allege thal the defendants
onerous. The goverment need show only thal "a conspiracy incitedor was likelyto produco imminent
momberofthe conspiracy dd some actin furtherance awless. action. The government responds that
of theallegedconspiracy*UnitedStatesv. Stone, 323 Brandenburg is inapplicable here, because the

.Suzp. 24.896.890 (£.0. Ton. 2004). “The overt act . Indictment does not allege mere advocacy, bul an
maybethatofonly asingle oneoftheconspirators actual conspiracy to use force. The Cout should

and need not fsa be a crime,” Braverman v. United conclude that Brandenburg is nappicable hero. I he
States, 31715. 49.53 635. C199. 87L. £0.23. 1942 Court rojects this recommendation, the Court shoud
C6. 318(1942), and ft suffices  . . theactfurherls] nevertheless conclude thal Brandenburg does not
tho criminal venture."UnitedStatesv.Averez,610E24 entitle defendants’ to dismissal at this stage of the
1250,1255n.5(5thCir,1980). In short, “[a]novertactis proceedings.
‘any ac performed by any conspiratorfor the purpose of
‘accompishing te objectives of the conspiracy United

Statesv.McKee, 506F.3d225,243(33Cr. 2007) a. Brandenburgs nappicable
12] (emphasis added). Hors, the _ Indictment’
allogations that David Stone. Sr. attempled to obtain ih respect o the [24]appiabitty of Brandenburg,
WMD material allege an act, performed by one of the he govemment has the batter argument. In United
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States v. Rahman_189F.30 88 2 Cir 1999),the court crossed the line into criminal _ soliiation.
considered a facial challenge to the constitutionalityof § procurement of criminal activity, or conspiracy to
2384. The court found Brandenburg inapposite, noting violate the laws, the prosecution is permissive
that unlike the state statute in that case, io be
convicted under Section 2384, one mustconspireto use Rehman,189F.3dat117.
force, not just to advocate the usa of force.” Id. at 115.
The court also found support for this conclusion “in a Rahman, furthermore, does not stand aione. A number
number of the Supreme. Courts more rosont Fist ©coushave recognized tis distinction between mere
Amendment decisions,” which "make clear that a line 34Vocacy or conspiracyto advocate, which is subject
exists between expressions of belief, which are ©theBrandenburgtest, andconspiracytoengage in
protected by theFistAmendment, and threatened or Olerwise unlawful. unprotected conduct, which is not
actual usesofforce, which are no Id. (iting Wisconsin  3Ublect to the Brandenburg test. See, eg. United
VsMichell 508 U.S. 476. 484. 1135. C1, 2194. 124L. Statesv.Bell414F.5d474452n (3dCir. 2005)
£0. 24.436 (1993); RAV. v. Clty of St. Paul_505U.S, (emphasis added) (Brandenburg cloady does not
$77 986 1125. Ct 25%. 120 L Ed2d305 (1992; apply 10 the kindof unprofacied or unlawful speach of
NAACP v. Claiborme Hardware Co.. 458 U.S. 866. 916. SPeech=acts (eg. ading and abetting, extortion, criminal
102.5. 01 3406 73L Ea. 2d 1315(19625 Waitsv. SOIctaton. conspiracy. harassment, or fighting words)

UnitedSafes, 30% US. 705, 707. 895. Ct 1290, 221. 2 18508 . . . here. United States v. Livdati, 459 F.
Ed. 2d 664 (1969). Defendants argue that “ajny SUPP. 2d 1255, 1268 (S.D. Fla. 2005)(Brandenburg
comparison between the instant case and Rahman is applicable to charge of conspiracy to commit mail
far{otchod Rapl, at 7. bocause Rahman was a facial ad Wire aud by introducing misbranded drugs ito the
Challnga. and. ther was. no. dispute. regarding Markel, because “lulnike the appellant in
imminence. Imminence was, however, an issue, Brandenburg, defendant is not charged [with]
because the court was considering a facial [27] mere advocacy of unlawful conduct’), United
[28] challenge to the statute. If an imminenceSalesv.Salter. 395F. Suco.2d79.102(SDN.Y.
requirement applied, the Court would not have been 2003) (‘Brandenburg and ts progeny are mot
able fo. uphary he facial valify of tho. statute, 3PPIcable ere, where Abdel Rahman was found to
regardiessofthe particular circumstancesofthe crime Nave participated in the Count Two conspiracy to
atissuo there. And in any event,oven Ifthe results not Murder, rather than having merely engaged in
directly controlling, the reasoningofthe Second Circuit 2vocacy. Brandenburg analysis does not apply to
is equally applicable hare: the point of Brandenburg is Unlawful speech-acts suchasconspiracyor aiding and
that the government may not constitutionally proscribe 0eting."). affd,590F.3d 93 (2dCir. 2009); United
mere advocacy without a showing of imminence, but States.v. Dellacroce.625F.Suoo. 1387.1391(ED.M.Y.
‘Brandenburg says nothing about speech which goes 1988] (Nor does Count One charge, in alleged violation
beyond mre advocacy and constitutes an actual Of iheFistAmendment, simply an agreement to
conspiracy to use force. As the Second Circuit 2dvocele or lo assemble fo advocale crimes.

‘Sxplained: ‘Brandenburg.. is thus not pertinent. The charge is
that defendants conspired to do something against the

Numerous crimes under the federal criminal code law, that i, 0 participate in the conduct of an enterprise
are, or can bo, commited by spesch sions. thougha patternofrackeloering activity.)
Various [statues] criminalize conspiracies ofapeciiad objecives. All of these offenses ara In SOR, ina caso such as tis "i not the ‘speechthat
heracteristcally committed through speech, 1S made criminal, bu ratherthe agreement, and whether
Notwithstanding that polical speech and religious he overt act fs constitutionally protected speech would
exarcise ata among the aciviies most jealously De ITelevant UnitedStatesex rel. Etonv.Nenna_446
guarded by the First Amendment, one is not F.2d363.368(2d Cir, 1971) (cing Yatesv.United
immunized from prosecution for such speech-based States. 354U.S.206,77S.Ct,1064.1L.Ed.2d1350
offenses merely because one commits them (1957): seealso, United Statesv.Rehman.No.S393
through the medium of political speech or religious C-_181._1993U.S._Dist.LEXIS 143621993WL
preaching. Of course, courts must be vigiant 410449.at"6[SDNY Oct13.1993 [28]
126]0insure tha prosecutions are not properly (SXPIaning, in the context of counsel's request for
based on the mere expression of unpopular eas, 2PPOITeNt under the CJA, that under the seditious
But If the evidence shows that the speaches Sonsplracy statute “it is not the motive that is the
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gravamenofthe crime; is the means, Which is to say, forbidding inclement or attempted incitement {0
itis not advocacy that is soughtto be purishad hore; insurrection by violence, by virtue of his membership
is the useof orca”) and leadsrship postion in the Communist Party. The

Court found tha the defendants convicon violated his
Defendants argue that, notwithstanding the Second freedom of speach. Nonoof the reasoning employedby
Circus opiion in Rehman, "prior to Rahmar's tial for the Cour, however, suggests that mminence must be
seditious conspiracy the disict judge specifically kd shou in a case involving conspiracy, which was not
thatthe Brandenburgtestwould indeed havetobemet charged in that case. For example, the Court first
to avoid dismissal of charges in the indictment” Def explained that “ff the evidence failed] to showthat (the
Br. at 6-7 (clingUnitedStates v. Rahman.No.$3 93 defendant] did so incite, then, as applied to him, the
Cr_181,_1994US. Dist LEXIS10151.1594 WL stato unreasonably limits freedom of speech and
368027. af 1-2 (SDI.Y. July 22. 1994). EvenfSuch freedom of assembly. . . =Ie at 259. Finding the
a holding could sunvive the Second Cicus reasoning evidence so lacking, the Court reversed the conviction.
on appeal in Rahman, it is not the case that Judge Th Cour explained hat
Mukasey “speciically held that the Brandenburg test
Would indeed have to be met to avoid dismissal of [Jn fs application the offense made criminal s that
charges in the indicment™ In denying the dafendanis' of solciing members for a polical party and
motions to dismiss, Judge Mukasey dd to conducting meetings of a local unl of that party
‘Brandenburg for the proposition “that spsch may whan one of the doctrines [of the part.
Sound constitutionally protected doss not mean that tls, established by refarance {0 a document not shown
if that [29] spooch was ntendad and ely to generate 1o have been exhibited to any one by tho accused.
imminent lawloss action by others” 1994 U.S. Dist, may be sad to be lima resort fo vidanco ai

LEXIS10151.[WL]af "2. This was made only as a some indefinite futur timo. against organized
“{furino” reason for rejecting the defendants’ motion, government.
afte the principal one recognized by Judge Mukasey
namely. that the sposch at issue was simply not Id. 260.The Court further explainedtha [he sate.
protected by the First Amendment, As Judge Mukasey as construed and applied, amounts merely 10 a dragnet
observed, “thal spechoven specch that Includes which mayenmesh any one who agitalssforachange
oferance to rlgion-may ply a part in the commission of government fa ry can be persuaded tha he ought
of a crime dos not insuale such cme fiom 10 haveforeseen hiswordswould havesome effect in
prosecution. [Slpeoch Is not proteced by the First thefulureconductofothers.” Ld. at 263:64. Tha i not
Amendment when is the very vetico of the crime the case here. Defendants are no charged with mere
itself."1994U.S.Dist.LEXIS10151, [WL]at*1 (quoting membership in an organization whose doctrines include

UnitedStatesv.Rowlee, 899F.2d12751278(2dCir. resort to violence at some indefinite future time, nor are

1990) (tema quotation omit) (giving the fedoral they charged with merely afecing the futuro conduct of
‘conspiracy statutes as an exampie)). Because “fhe others through their words. Rather, they are charged
git of the crimo of conspiracyis agreement o violate With an aciual agreement fo commit cual acts of
tho law,” 1s "both possible and pemissible to chargo Violence.
that criminal salutes wero violated entraly by means of
Speech 1994 US. Dist LEXIS 10151. TWL)sf viz. Horeslv. United States 322U.S.680.645.CL1233
Although Judge Mukasey ced to the pormissbity 59L.Ed.1534(1944), is likewise inapposito. In hat
or andonbura ot punaning spec hel. ta. Ga66. the dofendanis wero comicted under statutes
Generate. imminent riminal acion by others as an PrONDING wilful obstruction of the recruiting and
‘addiional bass for rejecting the defendants’ motion to SNISment service of the United States and the wilful
dismiss, nothing in his opinion suggests [30]that he &SMPt{0cause insubordination, disoyaly, mutiny and
Cowes Branaanbre ve. rocuiing. a showing of folusal dutyin the [32] miltry and naval forcesofthe
innit a6 wh apo 1 th sochcsa Und Sie. Sisod on tor pbleon and

issemination of three pamphiets fo various persons
conspiracy charges. and organizations, among whom were individuals

Nor do the other cases upon which defendants rely avaiable and ele for rectment and enlsiment in
noon thei mesiton. For ‘example, in Hemdon v, he miltary and naval forcesofthe UnitedSatesas well
ov 301 US 240. 57.6. Of 732. 81 L.Ed. 1066 3 indviduals altady members of the amed forces.

(1937), tho dofondantwas charged underastate sate The. Court, however, dd nol consider the
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constutonaly of these statutes. On the contrary, the In short, each of the cases relied upon by defendanls
Court observed that Io question is here raised as to involved, in one form or another, mere advocacy of
the constutonaly of these provisions or as to the violence or unlawful conduct. None involved a
sufficiencyofthe indictment retumed thereunder”Id,a!  ['35] conspiracy to actually engage in violence or
686, Rather, Hertzel discussed the sufficiency of the other unlawil conduct, a disinclion which the courts
evidence presented 1 establish the defendanis' gulf. In have found dispositive. To be sur, f the goverment is
tuling on this issue, the Court did observe tha, because unable to prove that dofendans conspired to actually
the statue touched on speech, a necossary element use force, Brandenburg would be applicable. And
was whether the speech created *a clear and prosent defendants are ented to have the jury properly
danger that the activites in question wil bring about the_ instructed that they may “not be convicted on the basis
substantive evls which Congress has a right to of their]beliesor he expressionofthemv-evenif those
prevent” Id_at 667 The Court, however, never beliefs favored violence.” Rehman, 189 F.3d af 118.
addressed whether the evidence presented at tisl However, Brandenburg does not require tha, i the
satisfied this element, instead holding only that the government is abo to pov such a conspiracy, it must
government had fad to establish thatthedefendants also prove tha the conduct agreed to by members of
133] specifcaly intended to interfere with rocnutment theconspiracywas imminent.
and enlistment or to cause insubordination a statutory
element of the offense. See id. af 637-89. And, as wilh
Hemdon and Brandenburg but unlike hers, the speech b. Even If Applicable, BrandenburgDoesNot Require
at issue involved only advocacy and could nol be Dismissal
construed as involving conspiracy to actually commit
unlawl acts Ifthe Court ejects this recommendation and concludes.

that Brandenburg dos indeed require the government
Final,Hossv.Indiana,414U.S.105.945.Ct.326.38 10 establish imminence, the Courts conclusion would
L_Ed.2d303(1973) (per curiam), does not compel a obviously change the nature of the government's burden
diffrent conclusion. In that case, the defendant was at tril. Such a ruling, however, would not enlfle
convicted under a content-neutral disorderly conduct defendantstodismissalatthisstageofthe proceedings.
statute. The defendant was at an antiwar demonstration, As explained above, in asalving defendants’ motion fo
to which the police respondad. When the police forced dismiss the Court may consider only the Indictment; i
he crowd outofthe siroet and on fo the curb, an officer may not pierce the Indictment and consider [36] the
heard the dofendant say, "Wel take the fucking street facts which defendants contend will or will not be shown
later" Based on this utterance, the defendant was at trial. Defendants’ as-applied challenge under
arrested and charged with disorderly conduct. Afer Brandenburg, however, requires the Courttodeve into
ejecting other bases for sustaining the dsfendants hese very facts. Simply put, the goverment and
conviction, the Court explained tha the conviction could defendants have starky different views not only on the
not be sustained under Brandenburg, The Court existence and nature of the aleged conspiracy, but
explained that because “the uncontroverted evidence also on how fa along the alleged conspirators were In
showed that Hess'statementwas not directedtoany preparing to. effectuate their plans. Such_evidence
person or group of persons, i cannot be said that he directly bears on whether the conspiracy teatened
was advocating, in the normal sense, any ['34] action.” imminent violence or lawess action. In other words.
dat108-0, and in any event even f it did advocate at defendants’ as-aplied challenge "depends on factual
worst it meray advocated nothing mora than “legal assertions about the circumstances surrounding the
action at some indafinte future time.fd af108. Hess. offense that are. interwoven wih evidence about
like Brandenburg, therefore involves mere advocacy,
not conspiracy to actualy commit an unprotected, ———————————————————————
unlawful act. + ‘some indefinite future time.” id.at253 (quotingHess,414

US.at 108). Ashcrofi, however, actually undercuts
—eeeeeee defendant’ argument. Afer quolng Hess and Brandenburg

forthe imminence requirement, the Astcrofl Cour notes hat
“In thi reply br, defendans ely on the Supreme Cours thecasebefore involved 'o attempt ncement, solctatn,
decision inAshcroftv,FreeSpeechCoalition.535U.S.234. or conspiracy” Id. Thus, the Ashcroft Court itself recognized
122.5.CL 1389. 152. £0. 20 403 (2002, Weh quoted Hess th cistinclon ciscussed above beeen mere advocacy of
for he proposiion that [ihe goverment may at probit legal acon andconspiracytoactual comman unawtl
speech because Increases the chanceof an uniawl acta act

ChristopherGibbons



Page 100f 11
2011 U.S. Dist. LEXIS 20136, "36

whether he committed the crime the Indciment has Indictment is sufficient. Accordingly, the Court should
charged United States v. Poulin 538 F. Suzo. 2d53. deny defendants’ motiontodismissthe Indictment.
61-62_(D. Me. 2008) (rejecting as-applied First IONS:
‘Amendment challenge raised in motion to dismiss); see IW. METICE 0 PARTIES REARING CRECTION

also. United States v_Poge. 613 F.3d 1255 1261-62 ng pares to this action may objet to and seek review
(10th Gir. 2010) iieral quotation omited) (IOC cy rg Repert and Recommendaion,butare required 0
pre-trial as-applied Second Amendment challenge 10. acy yin fourteen (14) days of service of ['38]a copy
fireams charge, explaining that the defendant erat ag provided for in FED. R. CIV.P.72(b). Failure
“contends the statute is unconstitutional only in light of 10", Souinc abjections constitutes a waiver of any.
the facts surounding the commission of NS fer right of appeal. Thomasv.Am_474 U.S. 140.
L137) alleged offense, the very facts a court may not 16 5, 1 466 8g L. Ed. 2d 435 (1985); Howard v.consider before rial"); United States v. Coronado 461 seears of real & Horas Servs. 695 F 245056
F. Suop. 2d 1209. 1217-18 (SD, Cal. 2008) (iecting Gy 1001). United Statesv. Walters. 638F.2d 947 (6th
as premature as-applied First Amendment challenge ir 1961) Filing of objections which raise some issues
brought in a molion to dismiss tho indictment): f United py ot te aise sino with speci, wi not preserve
States v. McDermott_822 F. Sucp. 582. 591-94IND. a} the objections a party might have io this Report andIowa 1993) (accoping as true and in the light most poco” ee® BU MAM MSBE REED AT
favorable to the goverment the allegations in he yy,man Servs, 931 F.2d 390. 401 (6th Cir. 1991): Smithindictment i rejecting the defendants as-appiied FISt © pops Fadoraion or secshers Love) 31 030 £20
Amendmentchallenge broughtinamotion to dismiss). 1370 1373 6thCi.1987..Pursuantto £.D. Mich. LR

Here, the Indictment alleges that defendants, in addition 721(d)(2). a copyofany objections s tobeserved upon
to conspiring to use force to hinder the execution of the this Magistrate Judge.
laws, actualy trained for such a confrontation and inn fourteen (14) days of senvice of any objecting
acquired weapons and explosives or explosive device pays timely filed objections, the opposing party may
components in furtherance of their goals. The fq 5 response. The response shall be not more than
Indictment also charges that one conspifatof, UPON fiyg(5) pages in length unlessbymotion and order such
leaming of the arrest of other members of the 9roUP. page fmt s extended by the Court. The response shall
actually implemented the conspiracy's plans by aering aes specifcaly, and in the same order raised, eachother membersofthe group. arming mse Proceeding see comand win ne objections,
to a pre-determined rallying point, and engaging in a
standoff with law enforcement offcers. These Js Paul J. Komives
allegations, taken as tue and construed in the light
most favorable to the goverment, ['38] suggest that PAUL J. KOMIVES
violence or other lawiess action was, n fact, imminent.
Thus, even if the govemment must show imminence UNITED STATES MAGISTRATE JUDGE
under Brandenburg, the Indictment fs not subject to
dismissal at this stage of the proceedings. Osisd Pas win

0. Conclusion

As noted above, the question before the Court is mite.
The Courts not now called on to determine whether the
government will be able o prove a valid casea tal, or
‘whether it will be able to showthat defendants engaged
in conduct unprotected by theFirstAmendment. The
only question before the Courts whether the allegations
in the Indictment, taken as true and viewed in the light
most favorable to the government, are sufficient (0 plead
the crimes charged under the First Amendment and the
relevant statutes, and apprise the defendants of the
nature of the charges.Forthe reasons explained above,
the Court should conclude tha the First Superceding

hristopher Gibbons



Page 110 11
2011 U.S. Dist LEXIS 20136, 40

Table1 (Return torelateddocumenttex)
RECOMMENDATION

IREPORT
A Background
8. Logal Standard
C. Analysis

1. Sufficiencyofthe Indctmant

a. Seditious Conspiracy Charge Under§ 235¢

©. Conspiracy to se aWeaponof MassDestruction Under§22322

2.FistAmendment
a. Brandenburg is Inapplicable.

©. Even IfApplicable, Brandenburg Does Not Require Dismissal

0. Conclusion
II. NOTICETOPARTIESREGARDINGOBJECTIONS

Tablet (Returntorelateddocumenttox)

Chistopher Gibbons



Exhibit B
United States v Fox
1:20-CR-183-RJJ

Hon. Robert J. Jonker





® LexisNexis

User Name: Ghistopher Gibbons
Date and Time: Sunday, Jy 11, 2021 113200 AM EDT
Job Number: 143057720

Document (1)

1. United States v. Stone. 2012U.S. Dist.LEXIS 41434

ClentMater: Nono-
Search Terms: Stor Brandenburg conspiracy
Search Type: Natura Language
Narrowed by:

ContentType Narrowed byfeo Cou Feder» 6 Cit

@Levies! About Losses|icyPf | Toms& Conions |Copii©2021Lesh
Christopher Goons



[JRoot iy 1, 2021 3320m2
United States v. Stone

United States District Court for the Eastern District of Michigan, Southem Division

March 27, 2012, Decided; March 27,2012, Filed
Gas No: 1020123

Reporter
pr S—————

- Defendant Mark A. Satawa, LEAD ATTORNEY, KirschTED staresor iemonparr Dap. DSSStans LEAD STOREY
Rated’ " Hills, MI; William W. Swor, Detroit, MI.

Prior History: Uned States v Stan. 2012 US. Dis. For Thomas Wim ite, Dfandant Arthur Weis,
Lexis 37127 (£0. teh. or 20.2012 LEAD ATTORNEY, [2 Farmnglon Hil, i: ark A

Satawa, Kach & Sawa, Soho, Mi Wilam W.
Core Terms Swor, Detroit, MI.

For Kitphor T icles, also known as Pal Horse,‘conspiracy seiious, Indictment, oppose, law Defendant Harry M. Scrat, LEAD ATTORNEY.
enfercoment ing. ners procession, uprising, oe LL ANCLBEEdSYCoLEran.SpTY
Detondans’ fdr government foram, mass For JasJ Ward, so know a Jal, arcu 6
Gonmucton, tence waning, ving seston. police Guigho, aso oun 25 Nate, Defendant Chistopher
lfc aching, charges forest jon. federal lan M. Sokal, LEAD ATTORNEY, Soutiod, MI.
enforcement, ansgovermen,weapars, fe, bYOnd Foy United Sates of America, Pani. Chsopher
a reasonable doubt, circumstantial evidence Graveline,Julie A. Beck, LEAD ATTORNEYS, Jonathan

Take), Snodon N. Light Unfd Stas Atomey's OfficeGounsel: [*1] For David Brian Stone, also known 3s prea pi
also known 2 doo Sonawal, io Known 20

Captain Hularee, Defendant Wilam W. wr, LEAD ges: Honrable Vitra A. Robert, nied States
RTTORNEY. Doon, Mi Mark A Sawa Krsch 6. pees Fo
Sato, Soild, Ml Richard W. Holi Todd
Shanker, Fadora Blender Ofice, Doo, Mi. Orienoy ota Bitar
For Davkd Bin Stan, J al knowas Juror, i.
Defendant Focarl Defonder: Reha M. Heli, Toad Opinion
StaatsOop daar See eemseetetmmm:
W.Swer, Dato M: Mark A Sata, Kish 8 Stow,Saute. M. i” cronORDER GRANTING DEFENDANTS’ MOTIOFor Joshua Mathew StonealsoknownasJosh, x "
Defendant: James C. Thomas, Plunkett Cooney, Detroit, ATOFSECMINRINT
Wi ark A. Satawa, Krsch & Satawa, Sound, Ml:
WimW. Swor, Dt MI | INTRODUCTION
For Tina Mao Stone Defendant: ihaol A. Rat),
WaaW. Swe. Detat, 1. Te mater is befor he Gout on Defendant’ mons

et of berors som Cot soanActin doo 1 BAT Fintl pan 0 23of
Known 23Aor i know ous, ooo au. EecerlRes ofGininlProcedure. Mouse, fled an incisal motn...The. Goverment fied aJon Chis, Defodant Randa C. Rober LEAD ho, 10amoten. The Sovement feda
ATTORNEY, Ann Arbor, MI. 761). A hearing was held on March 26, 2012.
For Michal David Mocks, also known as Mikey,

Chvistopher Gibbons



Page 20f 11
2012 U.S. Dist LEXIS 41436, "2

The Court considered the partes’ arguments and could have found the essential elements of the crime
roviowed the evidence offered at tral. Defendants’ bayonda reasonable doubt Jackson v. Virina. 443
motionsare GRANTED. US. 307. 319.99S.Ct, 2781. 61 L.Ed. 2d 560 (1979.

Though the Court may "draw reasonable inferences
from basic facts to ulimate facts” see id. it must be

1 BACKGROUND mindful that charges ofconspiracyare nol to be made
out by pling inference upon Inference.” Ingram v. United

Defendants are charged wih: (1) [3] Secious Siatas, 360 U.S. 672 680. 79S. Ct. 1314.3 L Ed. 20
Conspiracy(18 U.S.C. § 2364) (2) Conspiracyto Use 1503 1959-2 CB. 334 (1959, (quoting Direct SafesCo,
Weapons of Mass Destuction (18 USC. § y(niedStates, 319 U.S. 703, 711, 63.5. Ct. 1265. 67
2332/a)21) (3) Use and Carrying of a Fiream During | 4, 1674 11943.
and in Relation to a Crime of Violence (18 US.C. § So
924c)(1); and (4) Possessing a Firearm in Furtherance
of a Grime of Violence(18USCSS24(cl(1). In 8,ConspiracyLawandthe FirstAmendmentadditon, Defondants David Stone, David Stone, J.
and Joshua Stone are charged with weapons-ielated In order to sustain a conviction for conspiracy, the

offenses. Government must prove that each Defendant: (1)
ni agreed to violate the law; (2) possessed the knowledge

tal began at the beginning of February. TC PSjand iment to join the conspiracy: and (3)Govemments proofs closed on March 22, 2012; the LUZR WEN © BC omelet SE ©
following day Defendants filed Motions for Judgment of  Syue a00 F.5d 890. 2as ots i 20101 300 alse Sly
Acquitial and concurrences in each others’ MOINS. Cie. partons Jury Instructions §6 301A, 3.0 (To
Defendants move for acquit on the conspifsey prove a conspiraey,the government mustshow tht (1)
charges (Counts | and 1). as well as the SNaIGES L.'s; more Individuals conspired to commit the crime;
dependent on the existence of the CONSPIRACIES ang (3) that cach defendant voluntarly joined the
(Counts IVI). On March 25, the Goverment ooning of to eeconspiracy, knovingof fs mainpurpose and intendingresponded. The Court heard argumentsonMarch 26. orateEE  eonspiraey

requires a specific plan. Soe Pinkerton v. United States.
145 F.2d 252_254 (5th Cr. 1944) (holding that a

ll ANALYSIS criminal conspiracy requires (1) an object fo be
accomplished; (2) a plan or schema embodying means
to accomplish that object; (3) an agreement by two or

A Standard of Review more defendants to accomplish the object; and (4) an
overt act, where applicable); see also United States .Rule 29(a) of the Federal Rules of Criminal Procedure

allows defendants tomove for a judgmentofacquital at 22%1%-480.£.20. 965.968(61GIL 1973)
the close ofthe prosscuton's case. It reads: “The elements of a conspiracy may be proven enirly

ssi by circumstantial evidenco, but each element of the(a) Before Submission to the Jury. Afer the 7 OTSA a
Governmont lose is avidoncoorattrthe closeof §/% °°4S! U8 Proved beyond © eseTene doch
al the evidence, the court on the defendants Lrited Stetesv.Wexler896.2085.90 (33 Or.1980)
[4] motion must enter a judgment of acquital of (Craton _omited). ho ls somes or &a a on conspiracyto be proved by circumstantial evidence; a
a condcton. Tha cout may on ite own ['8]criminal agreement is rarely explicit. Thus, in the
susan aconcn.Thecourt may on 8 OW ssn of “proof of a formal agreement among theconsidrhth the ovidonce is Insulfiont1 Corry7 ack of mua undosanaing 1s
a judgment of acquital at the close of the SaTocntio show aconspiracy”UniedStafas v. Lee.h ? ©2d 991F.2d 343.348 (6th Cir. 1993]. "Oneof the requisite
governments evidence, the defendant may offer gorgryg no goverment must show in a conspiracy
dance witouthavig reserved the tahtto dose, co eo comers Sere ag

purpose, the intent o achieve a common goal, and anIn reviewing aRule29 motion, “the relevant question is Bb
whether, after viewing the evidence in the light most eninRo asewa -

favorable fo the prosecution any rational tier of 26! oooenial factors, a guily verdict on a conspiracy
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charge cannotbesustained.” Id. March 26, 2012, the Goverment asked the Court to
find the existence of a sedious conspiracy based

The issue of gui or innocence in a conspiracy is primarily on two conversations involving Stone,ST. and
always an individualized inquiry. Kotteakos v. United others—the first on August 13, 2009, and the second
States, 328 US. 750772, 66 5. Ct 1239, 90L Ed. onFebruary20,2010.
1557 (1946) (‘Guilt with us remains individual and
personal, even as respects conspiracies. It is not a Addiional evidence the Goverment relies on includes
matter of mass applicatio.’). The govemment must Defendants’participation n various miltary-styl training
prove the intent of ach Individual conspirator to enter @Xercises, ant-Goverment erature found in some of
into the conspiracy. knowing of fs objectives, and the Defendants’ homes, and guns and ammunition
‘agreeing lo further its goals. See Sixth Circuit Pattem collected by various Defendants. But, none of these
Jury Insruction§ 3.03. Consistentwith these principles, things [9] inherently unlawful. While this evidence
itis useful to note that there are two distinct infents May provide circumstantial proof that some of the
required to ['7]prove the crimeofconspiracy — the Defendants planned to do something unlawful, the

basicintent to agree, whichis necessary to establishthe Indictment sels forth a specific plot to draw law
existence of the conspiracy, and the more tradional ~ enforcement to Michigan from around the country by
intent to effectuatetheobject ofthe conspiracy. United Kling a member of local law enforcement. ‘The
States v. United States Gyosum Co, 438 U.S. 422. 443 Indictment alleges the Defendants would then attack the
1.2098S, Ct 2864.57 L. Ed. 2d 854 (1978); Sixth funeral procession and retreat fo “rally points” to
Circuit Patter Jury Instruction, Committee Commentary conduct operations against the govemment with the
3.03; 2 WAYNER.LAFAVE, SUBSTANTIVE CRIMINAL _ intent that these operations would bea catalyst for a
LAWS 122 (2d ed. 2011). more widespread uprising between the Hutaree and the

Federal Government.
Where a conspiracy implicates First Amendment
protections such as freedomofassociation andfreedom Because the  Govemments proofs consist
of speech, the court must make a “specially meticulous Overwhelmingly of speech and association, the Court
inquity” info the governments evidence so there is not takes particular care to analyze the evidence against
“an unfair imputation of the intent or acts of some each defendant to determine whether it is capable of
participantsto alothers.”UnitedStatesv.Dellinger,472 convincing beyond a reasonable doubt. SeeDellinger.

F.2d340,392 (7th Cir. 1872). isblack eter law hat 472F.2dat393.
“] defendant cannot be convicted of conspiracy
‘merely on the groundsofguit by association, and mere
‘association with the membersoftheconspiracywithout - C- Count -SeditiousConspiracy
the intention and agreement to accomplish an illegal
objecive is not sufficient to make an individual a
conspirator” Lee, 991 F.2d af 348. Likewise, mere 1. SeditiousConspiracy Requires thatActsof Force
presence al thescone does not establish participation in _ be Directed Specifically at the Govermentofthe.
a conspiracy.United Statesv.Paie.470£.3d603. United States
609(6th Cir. 2006

Count One of the Indictment charges _Seditous
The ['8] Government has consistently maintained that Conspiracy.18U.S.C.§2384. Underthatstatute
this casa is not about roedom of speach or association.
but about the specific acts of violence alleged in the If Wo of more persons in any Stateor Territory. or
Indictment. The Gourt relied upon these representations In any place subject o the Jurisdiction of the United
in denying Defendants’ pre-trial motions for a jury States. [10]conspireto overthrow, put down,o to
instruction’ on the Brandenburg case, and the  GesoY by force the Govemment of the United
heightened strictissimi juris standard for sufficiency of ‘States,or to levy waragainstthem, or to oppose by
the evidence (Docs. 610, 618). However, much of the force the authority thereof, or by force to prevent,
‘Governments evidence against Defendants at trial was indar, or delay the execution of any law of the
in the form of speeches. primarily by Stone, Sr. who United Slates,orby force o seize lake, or possess
roquently made statements describing law enforcement 3NY Proparty of the United States contrary to the
25 the nemy, discussing the Kling of pols officers, authority hereof, they shall ach be fined under tis
and the nosd fo go to war. Indeed, at oral argument on tite of imprisoned not more than twenty years, or

Ghiistopher Gibbons
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both. thosewhose duty t shouldbeto executethelaws.* 273
F.20.26(8th Cir, 1921). Defendants were charged with

18USCA.52364. sedilous conspiracy for conspiring to provent, hinder
and delay by force, various laws of the United States,

Specifcaly, the Goverment charges Defendans wih  incuding the congressional declaration of war wih
conspiring 10 "oppose by force the authority” of the Germany, and laws relating to conscription. Id. at 22-23.
United States Govemment. Essontial to thal charge, In furtherance of the seditious conspiracy, the
Defendants must have agreed to 0ppose some posite Indictment allaged tha the defendants circulated books
assertion of author by the Urited States Government; and periodicals calling for strikes and the overthrow of
mere violations of the law do not suffice. Bakdwin v. the capiast system and crlcizing the war and
Franks. 120 U.S. 678. 693.7 S. Ct. 656.30L. Ed. 766 individualswhojoinedthe armed services.Id.at24-24.(1867).

Relying on Baldwin, the Cour stated that for the
In Baldwin, the Supreme Cour cscussed what must be Indictment to suffcienty charge sedilous conspiracy.
proven to convict a defendant of seditious conspiracy. the purpose of the conspiracy must be "the exertion of
The defendant was charged with seditious conspiracy force against those charged with the duty of executing
for conspiring with others to uniawiuly arrest and oxpel the laws of the United States... Id. t 26. The court
a group of Chinese ciizens from a Calforia town then held that the Indictment was insufficient
where they lawfully resided. 120U.S.at681. The [13] because the force was to be exerted, not against
defendant and his coconspiraors vilenty removed the those whose duty t should be 10 execute the laws, and
[11] Chinese ciizens from their homes and while attempting to co so, but ts application was to bo
businesses and forcibly placed them on a steam-boat made against industial and commercial activites by
that was departing the town. Id. The Supreme Court lawless acts during strikes for the purpose of
held that these facts could not support a charge of ~ accomplishingallegedsocalisic ends..." Id.
sedilous conspiracy because the force was exerted
against the Chinese ciizens, and not against the Tho law is dear thatseditious conspiracyrequires an
govermentin ts efforts 0protectthem. af 694. agreement to oppose by force the authority of the

United States is. It must be an ofiense against the
In reaching its conclusion, the Supreme Court made Nafon, not local units of goverment. See
clear that 0 bo convicted of sedilous conspiracy, one CommonwealthofPenns;vania_v. Nelson._350US.
must specifally opposebyforcethe govermentofthe 497, 505. 76 S, Ct, 477. 100L. Ed.640. (1956
United States while ii exerting ts authority. The Court (‘Sedion against the United States Is not a local
stated: offense. It is a crime against the Nation.” (ciation and

Al, therefore, depends on that part of the section quotation marks omitted). Any overt act in furtherance
‘which provides a punishmentfor ‘opposing’ by force of seditiousconspiracymust further a common plan to
the authority of the United States This oppose the United States by force; otherwise, "the
evidently implies force against the Goverment as a _sadous conspiracy statute would expand infnely to
goverment. To consLite an offensa under the first embrace the enti agendaofanyone who violated i...
lause, the authority of the government must be Unied States v. Rahman, 854 F.Supp. 254,260
‘opposed; that is to say, force must be brought to (S.D.N.Y. 1994); see also Haywoodv. United States,
resist some positive assertion of authority by the 268 F.795 800(7thCir. 1920) (‘[The seditious
‘Government. Amere vioatonof law is not enough: conspiracy status] should not be enlarged by
there must be an attempt to prevent the actual construction”).
exerciseofauthor.

The discussions of seditious [*14] conspiracy in
1d_at 693. Bocause Baldwin's conspiracy was for <i Baiduin and Anderson are importanttohs case; while
weatment tel and "ntforhindering [12]ordelaying the Goverment presented evidanco of vie and often
the United States in the execution of their measures to hateful speech, and may have even shown that certain

prevent iL the charge could nt stand. _a! 694. Defendants conspired to commit some crime - perhaps
to murder local aw enforcement — offensive spoech

In Andersonv.United States, the Eighth Circuit applied and a conspiracyto do something other than forcibly
Baldwin and dismissed a sediious conspiracy charge Tesi! a posiive show of authory by the Federal
Wheetheforcesought 0beexerted was "nol against Goverment is not enough to sustain a charge of
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sediious conspiracy. A conspiracy lo murder law engagement with law enforcement wouldbe a catalyst
enforcement is a far cy from aconspiracytoforcibly for a moro widespread uprising against the United
oppose the authorofthe Goverment of the Urited States Goverment —was nor-esseniial to sustain a
Stats. charge of sedilous conspiracy. The Goverment said

hat whats essential to the pian i triggering a response
As explained more full in Subsection 3 below, the from law enforcement from all across the county, which
evidence is not sufficientfor a rational factinder10 nd the futarceboliovod would necessary include
that Defendants came fo a concrele agreement 10 rapresontathes of the federal govemment, The
forcibly oppose the authority of the Goverment of the government says sufficient evidence was presented to
United States as charged in the Indictment; that would establish this conspiracy. The Government says that
be an agreement to elreat to rally point after drawing because members of the Hutaree believed that stats
federal law enforcement from across the country 10 ang federal law enforcement are inherently connected,
Michigan to engage in a large-scale Uprising or “War” an atiack on a funeral procession of law enforcement
withtheseagents. from all over the United States would constitute

opposition by force to the authorlyof the United States
Government.2. The Secitious Conspiracy Charge inthe

Indictment Contemplates a Widespread Uprising The Governments current positon is not in accord
AgainsttheUnited States Government [17]with the Indictment or a previous order of this

‘Cour, where Magistrate Judge Komives recognized that
As the basis for the charge of Sediious pig last stage - the uprising against the Govermentof
115]conspiracy, the Indictment alogos a MUIS1%D the United States —was a necessary clement of the
plan intended to catalyze an uprising against the United  zlgoq seditious conspiracy. In rejecting Defendants’
States. Goverment. Second Supersading Indictment argument that tho. ingicment should be dismissed
(Doc. 293), Count 1, pp. 67. The first step of the becausethe allsgedconspiracyinvolved "a local pot,
general plan was to commit a violent act to draw the invoiving a local officer, and a local battleground,”atintion of law enforcement. Among the acts he  NiagisrateKomives wot:
Indictment alleges members of the Hutaree discussed
include: Kiling a member of law enforcement afer a It is true thatthe nial step in defendants’ alleged
aff stop; kiing amemberoflaw enforcement and his plan was the assassination of a local law
or her family at home; ambushing a member of law enforcement official. This first siep. however, is
enforcement in a rural communi; luring a member of alleged to have been a means toward the group's
law enforcement with a false 911 emergency cal and imate goal of provoking an armed confrontation
then Kling him or her; and kiling @ member of law with local andfederal law enforcementffcils. And
enforcement and atacking the funeral procession wih there can be no doubt thal conspiring lo
weapons of mass destruction. d. p. 6. Although all of  delberally provoke an armed confict with federal
these acts are alleged, by the end of the hearing on law enforcement officials constiutes aconspiracy
March 26, 2012, the Government focused the Courts to "oppose by force the authori” of the United
attention on attacking a funeral procession as the plan States and to"by force... prevent, hinder, ordelay
of the conspiracy. the execution of any law of the United States.” 12

U.S.C. § 2384. It may be that the evidence at trial
“The second step alleged in the Indictment is that once wil establish nothing more than a local plot against
violent action had been laken and a response by 1a local law enforcement offcials, but the indictment
enforcement provoked, Hutaree members would retreat [43 aloges mora than tis
to one of several rally points. Jd. p. 67. Third, the
Hutaree would defend [+16] their posiion and conduct  Komives R&R (Doc. 269 pp. 67), adopted Doc. 207. He
operations agains! the goverment. Id. Fourth, and concluded that li the evidence al trial does not
lastly, accordingto the Indictment, the Hutaree intended establish this second goal of the conspiracy, then
that his engagement would be a catalyst for a more Baldwin wil require tha defendantsbeacauited.”d. p.
widespread uprising against the United Sites 9.
Government. d.p. 7. The Court need rot decide whether a conspiracy to
At the hearing, the Goverment argued that the final attackthefuneral processionofalocal law enforcement
Step of the plan - the intent that the Hularee's
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officer would be within the ambit of the sediious trough amencmant except by the grand jury sel”
conspiracy statute, though; as explained in greater Stirone v. United States, 361 U.S. 212, 215-16.80S.
etal below, the Government did not provide sufficient Ct, 270. 4 L. Ed. 2d 252 (1960. Ths is because
proofofthe existenceof anyconspiracyat all defendants are entitled to have fair noticeofthe criminal

charges. against them so that they can prepare a
In addition, the Governments Tral Memorandum (DOC. defense, United Stas v. Combs 369£.3d925, 935
734) seeks to substantially alter the Governments (si Ci, 2004)
theory of the case from that charged in the Indictment
The Government says it s not certain whether the Defendants red upon the Governments theoryofthe
Huaroo intended to into the confict, of SPY case as sat forth in the Indicment to formulate thir
engage in it onceitwas initiated by others.Onthe other defenses. The Goverment cannot now say that the
hand, the Indiciment describesaspecific plan thatwas aged plan set fori in Count 1 is ilevant. Any
0 be inated by members of the Hutarse. The amendmenttothe Indictment can onlybomadeby the
Hularoo's “general plan was to comit some violent act rand jr. Russel. 363 U.S. a 770.10 provoke a response fiom law enforcement, Afar the
violent ac, the Hutarce planned to atiack the funeral
procession, and then rareat fo a "aly point” From 3, The Evidence Against Defendants i Insufficient
there, [49] they would defend against the goverment. to Sustainthe Charge
This engagement would serve as a catalyst for moro
widespread uprising against the United States

‘Government. i. David Stone, Sr.

As Defendants painted oul on March 26h. ho Tho Govemments strongest cass is against David
Govemment insisted at the bond hearing in April 2010 Stone, Sr.; however, even the[21]evidence against
that the Hutaree nfendsdtocommit an imminent violont Stans. 15 not enugh fo. susan he. sedtiove
act that could resultindeaths to cvlians. Further, he zomspiraey charge. Fist, It 15 wellseled that a
Court pointed out on March 26, 2012, that the gefendant cannot be convicted of conspiring with‘Goverment said in ts opening satement that the someone working on behalfof law enforcement, even if
Hutareo had a specific plan to attack a funeral that person is working undercover. See, e.g. United
procession to craw the atenton of law enforcement. Sates » Pennell 795 £20 551. 536 (6th OF.1084
The Goverment has consistantly maintained that the ([ysaf of an sgreament pewesn a defendant and a
Hutaroe had a plan to take affmative violent action: covermment agent or informer wil no! support a
indeed, Count1ofthe Indicment contemplates3plan sonspiracy convicion). Whi a goverment agent

thatwas to be nated by theHularee. may serve as a fink between Stone and other
Nowa doss te Indcimant say that the Hara STS,070 stb gainconsoles’ apart
simply Intended to engage in a confict once i was my SIO meeSoeLn
initiated by other forces. aul:

Essential to the sediious conspiracy charge isThe prosecution is not ree to roam at large —(0 Sh cudence of an screement betwen Davi Stone and
is theory of criminally 50.8510 take aGYaNIAGS of B3ch ue conanonttors vs snark on uray ith el tr
passing vicisiudeofthe al... * Russellv. United anforcement afte attacking a funeral procession. Whi.
States,369U.S.749,768,82 S.Ct.1038.8LEd.2d ng record contains evidence that Stone may have
240(1962). If the Government now admits that the plan  \anteq to engage in a war with the federal government
alleged in Count|ofthe Indictment did not exist, hen eter ne Seanemonce I is oy dou of an
[20] Defendants must be acquitted. The inescapable acicament to do so between Stone and the other
conclusion of such a tactic is that the Govemmen!  porenants Sent
recognizes that is proofs at rial faled to establish the
plan described in the Indictment, so is atempthng 1 Tro Goverment summarized the evidence against
formulate an altemative theoryofcriminal liabity. The Sone in its Response fo Defendants’ Motions. for
Govemment appears to be attempting to broaden the judgment of Acquittal [22] and reiterated some of this
charges contained in Count I; ye, “after an indictment evidence at the hearing on the motion. (Doc. 761). The
has been retumed its charges may not be broadened  byik of this evidence includes training sessions where
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various explosive devices and firearms were used and On September 13, 2009 Stone felis uray that the
Where Stone makes ant-Govemment statements. For  Hutaree's goal “is 1o go fo war He mentions iling
example, on October 18, 2008, Stone mentions “ral poi offcers and thir famiies and says that ft or
points" and a desi to “l” On December 3, 2006 twenty members of the Hutaree would bo ready fo pul
‘Stone tolls Murray in an email o “stand ready” © goto. the trigger. Whi these statements are offensive and
war against tho ATF if tho ATF ‘pushes futher” disturbing, the Indictmentalleges a specific agreement
Likewise, on Docamber 20, 2008,Stone refersto one of to forcidy oppose the United States Govemment— not
his guns as a “cop kiler* On August 27, 2009, Stong to go on a shooting rampage, not fo go fo var with
says a shaps charge would dsfinaly take out a convoy. polic offers in general, Moreover, a desire or goal fo
Whi vi, al of this spesch is protactad by the First go to war on the part of Stone alona is nat enough to
Amendment. Sustain the conspiracy charge against him; the

Goverment noads to show Stone agreed with a east
The Court s aware that protected speach and mere ongiherperson ocayout thegoal tid no.
words can be sufficient to show a conspiracy. In this
case, howsver, theydo not rise to that love. Stones’ Stoneagain mentions going to war on February 6,2010
Satomnts and exercises do nol evince a concrete whi tempting fo attend a milta sum. Ho slso
agrosment to forcibly resist the author of tho United makos a vague eferancs o geting to th feds® and the
States Government. His diatribes evince nothing more Hutareo's intention to oppose the Brotherhood. Again
han his own hatre for — perhaps even desir fo fiht absent more concrete evidence of an agreement fo
or Kil — law enforcement. this is not the same as spark the uprising central fo the [25] seditious

sediiousconspiracy: conspiracy charge, Stone's remarks during the road
{rip vince lite more than Stone's cistustof the federalAL the hearing, the Govamment contended that the govermentanddost ofant against

‘conspiracy evolved on [23] August 13, 2008 when
‘Stone, Joshua Stone, and others plotted an attack on That others in the car did not explicitly oppose Stone's
he Brotherhood,” conising of all law enforcement, remarks doss not convince the Court thal thera was a
local and federal they discussed kiling a loca police specific agreement. to. oppose the United States
officer and attacking the funeral procession. Stone Goverment while that Goverment exercised is
Sites that In three days 1,000 members of law authorty, andin the mannerspecified nthe Indictment.
enforcement would converge orth funeral, and that he This woul require too many nfrences. Whie ts fen
would need mortars. This “pan” is uterly short on necessary to make certain inferences fom
specifics. Furher, i is a stretch fo infor that other circumsiantl ovidonco in conspiracy cases. the
mombars of the Hutarce know of ts plan, and agreed _plehra of nfrences the Government asks this Court
to further it. More importantly, though, i that the alleged to make are in excess of what the law allows. But, the
pian makes no reference fo a widespread uprising Govemment crosses the lino fiom inference to pure
against the United States Government. ThatStanemay speciation a number of times in this case. Charges
have had some vague belf that local police officers bulton speciation cannot be sustained.
wore members of the “Brotherhood,” and were,
therefore, somehowconnectedwith federal agents is of Finally, on February 20, Stone engages in a
0 consequence. See Rahman. 854 F. Sus, af 250.60 comersation with Meeks. Sickles, Patek. Joshua
(hocing that whothar Defondant subjectively balieved Stone, and Clough about kiling police offers. Stone
murder of Israeli ciizen would further seditious again brings up the idea of murdering an officer and

conspiracywas irrelevant, because the law of seditious attacking the funeral procession. Nothing resembling an

conspiracyhasobjective limits). agreement to spark an uprising with the Federal
Government is reached during this. conversation.

The next timeStone mentions "rally pint” is on August Defendants toss out [126]deas of ways in which (0 kil
22, 2008; then ho tas the other Dafendanls if the poice thataroofton incredible; more importantly, they
‘Government starts backing them [*24] in with swine flu never come to a consensus or agreement on ways in
vaccinations, hey have a “ralypoint. This is obviously which to oppose federal agents by force. Stone oven
insufficient to establish an agreamant between Stone slates, “here's a hundred and on scenarios you can
and othrstoforcibly oppose the authority ofthe United use. Ths back and forth banter, lie the other anti
States Government governmentspeech and statements evincingadesire—

even a goal — to Kil polce, s simply suficent to
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sustain the sediious conspiracy charge; il requires an presumably So that the botlies could be used to make
agreement and plan of action, not mere advocacy or explosives. The Government’ response brief states that
hateful speech. Tina "played an active, unhesitan, and continuing role

in obtaining materials o use in bung EFPs — wine
bottes, stat signs, and cans."

ii. Joshua Stone The Government sated at the hearing that Tina Stone's
“The Government calls Joshua Stoneacentral figure in ~ agreement to oppose the goverment of the United
the seditious conspiracy. Evidence of this Is woelully States by force can be inferred from her statements.
lacking. Much of the evidence against Josh Stone, like regarding coffee cans and wine bottles, and the fact that
manyofthe Defendants, involves his mere prosance at she apparently did not object to statements Stone, Sr.
the scene while David Stone rants about going to war made whie she was in his presence. Tina Stones
and kiling police. His presence at the scene and counsel, though, pointed out that she only attended one
association with the Hutaree do not make him guily of Hutaree training session, on August 22, 2009, and did
joining any conspiracy, let alone a seditious not attend any of the three that occurred betwoen that
conspiracy. Nor does his failure to actively disagree date and the arostof the Hutarae members. Counsel
ransform him into a seditious conspirator. also maintained thal Tina Stone never collected

materials for use in making explosives. Further, counsel
Joshua Stone was present at and participated in the pointed out that Tina Stone was not even present on
‘August 13, 2009 and February 20, 2010 conversations. ine. two. occasions. in which Stone, Sr. allegedly
but no agreement was reached on ['27)1h0se giscussod ['29] is lan to attack a funeral procession.
‘occasions and nothing in the record suggests that a
prior agreement to forcibly oppose the United States Theevidence against TinaStoneisminuscule. There is

Governmentwas reached. 0 evidonce that she was aware of any plan by Stone,
. St. to attack law enforcement vehicles and to revolt

The other evidence against Josh Stone Suggests he ying ne federal goverment. Further, eveniftheplanhad familarty with firearms and explosive Gevices, au oll ng 4ne evidence hatTinaStone agresd 0
participated in trainings, and shared his father’s hatred | oc1%=14EERToLTHEBRRSOREL
of the goverment But none of this is itherenl gio; grinking more wine, and inquired whether sheunlawl. The evidence is not suffiient to sustain the Spc {IA ITCSe: S00 PRATEE STSR
charge that Josh Stan was somehow pIOparig (0 34 ati fence that sh agreed 1 oppose OYunlawully specifically to engage in an uprising against foo*01% (EET (NY, SE SEC12SPREE
the Fedsral Goverment— pursuant to an agreementto nce (SNE he ed Be a nave
dose. intended or known is insufficient to support a conviction”

in a conspiracycase.United States v. Copoin. 1F.
i hog’263.2016thCir. 2001).—— Aco 283, 291(6th Cir. 2001

The Goverment says that Tina Mae Stone joined the
Hutare in August, 2009, when she was Stone, S's V+ DavidStone Jr.
gilfiend, and that she soon became an “active, Tug Goverment primary evidence against Stone, J.
engaged, and vocal member.” The Government Says is nat no participated actively n the training sessions,that she was party toa discussion on January 8, 2010, erent BIER ECE CE (ECE BEE
regarding planning for the upcoming tip 0 Kentucky. Goommentsays he was also familar with explosives,
She heard Stone, Sr. discuss how the Hutaree needed a gon by his role in a demonstration during the June0 be aware that the ATF were all over Kentucky. In 33 0c’, nin TESCRE OE ESE
addiion, she accompanied Stone, Sr. to a meeting Wilh 5 giecssionsofthe so-called Apr Op, and that if he
the UGE at the undercover warehouse [n Am AT ON ag not hag [+30] confictng plans, he would likely have

aoeSonea aq been a prt of the coe group of Hutaree members who
aerr et oso to bync any Wore elcid for he February 6, 2010 tip oKentucky

cans so that they could be used to make explosively The Court cannot infer rom Stone, Jrs mere presence
formed projectiles (EFPs"). She also joked that she at training sessions that he agreed to a plan to Oppose.
would take one for the team and drink more wine,
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by force the authority of the United States. Counsel ~ Sickles attended only five Hutaree trainings. Notably,
pointed out at the hearing that there are many perfectly ~ almost an entire year passed betweenhis firsttraining in
legal reasons why Stone, Jr. could have atiended the ~September2008 and his secondin August 2009. During
training sessions. Tho fact thatStone,Jr. and other the February 20, 2010 taining where the group
Defendants attended training sessions, is not evidence discusses Kiling police officers, Sickles —far from
of any agreement at all, let alone an agreement to agreeing to an attack on a funeral procession followed
oppose the United States by force. Moreover, the fact bya retreat to rally points to engage in combat with
that Stone, Jr., and other Defendants did not openly federal law enforcement — suggests sneaking into
disagree with the hateful, anti goverment speech of officers’ homes and poisoning their milk. Whi this
Stone, Sr. is not evidence that they agreed with him, or comment — whether serious or not — is vile, it is
thata plan existed to oppose the United States protected First Amendment speech. Iis also evidence
goverment by force. Stone, Jr., does not utter hateful that Sickles did not, in fact, agree to any plan to attack a
words on any of the hours of tape the Goverment funeral procession,retreatto rally points, and go to war
introduced into evidence. Most importantly, Stone, Jr. withthe Federal Goverment.
cannot be convicted based on his association with
Stone, Sr.

vii. Thomas Piatek
The Government failed to produce evidence of any
‘agreement, and any intent on Stone, Jrs partofurther The Goverment calls Thomas Piatek a "dedicated
or join a conspiracy to [31]oppose by force the membor of the Hutaree,” and a “rusted memberofthe.
authorityof the United States Government, Accordingly, core group. He attended training sessions, and was
the seditious conspiracy charge against him must be present on June 13, 2009, when certain Defendants are
dismissed. said to have demonstrated an explosive device.

Witnesses at tial said that Piatek expressed hatred for
cops, and considered the Hutaree as family. He travelod

v. Michael Meeks with other Defendants on the aborted tip ['33]t0
Kentucky on February 6, 2010. The Goverment says

Ofthe many Hutaree trainings/meetings outined in the h exprassed approval after Stone, Sr. gave an anti.
Governments response, Meeks was present at 1655 government speech in the van. In addition, the
than ten. Again, Stone, Sr. does most of the 5peaking. Government says Piatok had the largest arsenal of
Meeks chimes in at times with comments such as “he weapons and ammunition of any member of the
Judicial system mustdie” and "Whackthe cops Who ae Hutaree, and that he possessed ant-government
tying to Kil ya.* Stone refers to Meeks as a "heavy erature, and miltary and explosives manuals.
qunner.* Meeks was present during the February 20,
2010 training where Stone makes remarks about Counselfor Piatok statesthat he was notpresentfor the
attacking a funeral procession for the second and final only two conversations the Government identified in
time. However, as already noted, during this raining the which Stone discusses attacking the funeral procession
Defendants present were tossing around ideas; no of a law enforcement officer. Therefore, even if some
concrete agreement was reached or otherwise plan existed, there is no way to infer that Piatek was.
evidenced. Moreover, Meeks barely spoke. ‘aware of i, or that he took the next step of agreeing to

further it. Counsel also claims that Piatek slept through“This is the extent of the Goverment evidence against stone's speech in the van on February 6, 2010.
Meeks. Meeks mere presence, association with the
Hutaree, and offhe-cuff remarks are insufficient None of the guns or literature Piatek possessed is
evidence of his intent to join a conspiracy to oppose illegal. Nor was it egal for him to attend the Hutaree
the United Statesbyforce. Further, there is no evidence training sessions. There is no evidence that he was
of his knowledge that the conspiracy involved doing aware of any plan by Stone, Sr. to forcibly oppose the
anything more than kiling police officers. authority of the United States. Mr Piatek was not even

present on the two occasion in which Stone, Sr.
discussed his “plan” The Govemment has not

vi. Kristopher Sickles presented nearly enough evidence for a rational Wier of
fact['34] to infrthatMr. Piatekwas awareofany plan,

As [32] Sickles’ counsel pointed out at the hearing. or thatheagreedtofurther it, knowing of its objective.
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government is required to present evidence of the
4. The Piling of Inferences is Insufficientto Sustain defendant's intent, knowledge of and agreement to join
the Charge a conspiracy” Coppin, 1F. App’ at 291. "Absentsuch

evidence, the government's case will not succeed
While a defendants participation in aconspiracy may meraly because tharo is something fishy about the
certainly be infored fiom tho _surounding defondants conduct”ki
circumstances, Paige, 470 F.3d at 609, to sustain the
sedilous conspiracy charge fashioned by the The Govemments case is bul largelyoficumstantal
Government, the Gourt would have to pile] inference evidence. Whio fis evidence coud certainly load a
upon inference.* Ingram. 360 U.S, at 681 (1959) rational factinder to conclude that “something fishy"
(quoting Direct Sales. 319 US, at 711) (reversing two was going on, it does not prove beyond a reasonable
defendants’ convictions for conspiracy fo evade ~doublthatDefendants reached aconcrotsagreement 0
paymentoffederal taxeswherethe Court would have to forcibly oppose the United States Govermont.
ple “inference upon inference” fo conclude that “Although cicumstantial evidence alone can support a
Gefendants knew of the tax liabilty and Intended fo. convicion, thar aro times. that it amounis to only a
ovado that abilty): see also Wexler 838 72dat 91 (In _ reasonable speculation and nat to sufficient evidence.”
a series of cases, this court has boen obliged to Newmanv.Metish.543 F.3d793,796(6thCir. 2006)
overtumconspiracyconvictions because the defendant (collecting cases); see also Wexler, 838 F.2d at 90
was not proven to have knowledge of the illegal ("The elementsof aconspiracymaybeproven entirely
objective contemplated by the conspiracy. The by circumstantial evidonce, but each element of the
inferences rising from "keeping bad company’ are not offense must bo proved beyonda reasonable doubt).
enough to convict a defendant for conspiracy”); Ths is one [37] of those times. The Court islimitedby
Coppin, 1 F._Aop'x at 289 (TEMidence-.. which whatinferences reason wil alow it 0 draw. t stands to
requires conjecture and inference upon inference, is reason that most, if not all, of these Defendants had a
insufficient  [*35]to sustain a conviction for strong dislike —perhaps hatred — of the Federal

conspiracy) Government and law enforcement at every level. One
could also reason that certain defendanis wanted to

ts teling that in an investigation that spanned nearly harm or il faw enforcement agents. The evidence
two years, there were only two brief instances in which certainly suggests that Stone strongly believed in the
the alleged plan to kil ‘a member of local law idea of a need to go to war wih cern onomics,
enforcement and attack the ensuing funeral procession including the Brotherhood”
was mentioned. Furthermore. the evidence of the
necessary nex! step — a retreat fo rally poin flom But, the Court would need to engage in conjecture and
where the larger uprising would occur — is wholy sumise 1o find suffent evidence that Defendants
lacking. The Goverment did produce some evidence of "shared a ‘unity of purpose’ the tent to achieve a
so-called rally points, but failedtoproduce evidenceof common goal, and an agreement to. work together
the uprising that would follow. For example, in a toward the goal” Wexier833 F.2d at90 (addressing
conversation from August 22, 2009, Stone Sr. mentions one of the requisite clemenls in any conspiracy case).
that if the Goverment “star(s] backing us in wih In the absence of evidence of thel | essential
vaccinations, we have a rally point." But, this scenario [conspiracy] factors,a guilty verdict on a conspiracy
conceming vaccinations is not mentioned in the charge cannot be sustained.” id. This is especially true
Indictment. More importantly, Stone Sr. never discusses here, where the specific goal contemplated by the
any plan about the uprising against the United States Indictment — a massive uprising against federal law
thatthe Governmentsays in the Indictmentwould ensue _ forcament ater a funeral procession has been
ater the Hutaree retreated fo the rally point it appears tacked — i referonced (and only vaguely) by Stone,
rom the evidence that sucha pan did not exist Sr. alone.
What the Government has shown, insteadof a concrete. Telingly, the testimony ['38] of Agent Huag is ciical to
agreement and plan to forcibly oppose the authory of the Goverments case. Agent Huag admitted on the
the Government, is that most — if not ['36] all — of stand that over the course of his invesligaton of the
these Defendants held strong  anti-Govemment Hares, the group nover had: a date, time, target or
sentiments. But the Court must not guess about what planorany atack. Vaguo atigovemment hate spaech
Defendants intended to do with their animosity. "The Simply does not amountfo an agreement asa mater of
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aw. The Court would need to infer and specilato not Counts IV through Vil charge weapons offenses related
only that the other Defendants were aware of Stones to the alleged seditious conspiracy and conspiracy to
desire to spark a war with the federal government, but usa weapons of [*40] mass destruction. Defendants are
that an agreement to do so in the manner alleged in the charged with use and camyingofa firearm during and in
Indictment was reached. Reason wil not allow such an relationto a ima of violence in vilaton of 18 US.C. &
incredible inference on this record. 924(c)(1) (Counts IV and Vi), and possessing a firearm

in furtherofa crime of violence (Counts V and VII)
D. Count I- Conspiracyto Use WeaponsofMass These charges aro dependent upontheexistenceofthe

Destruction conspiracies charged in Counts | and Il. Accordingly.
theyaredismissed.

Defendants are charged with conspiracy to use
Weapons of mass desiruction in violation of 18 U.S.C.§
2332afal(z). The allegations of Count Il of the IV. CONCLUSION
Indictment specifically incorporate the factual allegationsof Gount I. In addon, the Indictment states that The Court GRANTS Defendants’ motions for judgment
Defendants "conspired 10 use, without lawful author, Of aequital on Counts | through VI. Tral wil proceedone of more weapons of mass destruction, specifically With Counts VIL IX, and XIl against Stone, Sr. and
explosive bombs, explosive mines, and other similar CountsXandXVagainst Joshua Stone.
explosive dovices, against persons and properly within
the United States, that is, loca, sta, and federal aw "T'S ORDERED.
enforcement [39] officors and vehicles owned and /g/victria A. Roberts
used by local, state, and federal law enforcement
agencies Second Supercading Indictmentp. 11 Victoria A. Roberts
Tne essence of a charge of conspiracy is an United StatesDistict Judge
agreement, as explained above. For the same reasons
the Court doss not find the existence of an agreement Dated: March 27, 2012
With respect to Count 1, the Court cannot find that the
Government proved an agreement among the
Defendants to use weapons of mass destruction in the £4 of Drcumeat
manner described in the Indictment. beyond a
reasonable doubt

E. Count ll - Teaching and DemonstratingUseof
Explosives, Destructive Devices, and Weaponsof
Mass Destruction

Defendants Stone, Sr. and Stone, Jr. are charged in
Count ll of the Indictment with teaching and
demonstrating use of explosives, destruciive devices,
and weapons of mass destruction, in violation of 18
USC 58420512
At the hearing on March 26, 2012, the Goverment
conceded that Count lis derivative of Counts | and Il.
Bacause the Court finds that Counts | and Il must be
dismissed, Count li also dismissed.

F. Counts IV through Vl -Related Weapons
Offenses

GhristopherGibbons
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PROPOSED BRANDENBURG INSTRUCTION

FIRST AMENDMENT

The First Amendment does not provide a defense to a criminal charge simply because the
individual uses words to carry out his or her illegal purpose. Specch which incites imminent
lawless activity is not protected speech under the First Amendment. Speech which merely
discusses or favors law violations in the remote future are protected by the First Amendment.

Ifyou find that the defendant's speech was both intended by him and tended to produce or incite
a likely imminent kidnapping or use of a weapon of mass destruction then his speech is not
protected by the First Amendment.

If, however, you find that a defendant's speech was limited to specch about violations of the
Federal Laws against Kidnapping and the Use of Weapons of Mass Destruction which merely
favor a violation of the law at a remote time in the future and were not intended to produce
imminent lawless action then his speech is protected by the First Amendment, and it cannot be a
basis for a guilty verdict.




