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Foreword
A Letter to Service Members of the U.S. Military

We heard you. This report is a reflection of your voice - your struggles and your challenges.

To the junior enlisted: We talked with you on ships, on bases and installations; we talked with you
from places within the U.S. and abroad; you reached out to us on our website, and through veterans
and military service organizations. Your voices never stopped ringing in our ears as we worked
through our recommendations. After all, you make up nearly half the entire force. You deserve to
have your voices heard when policies, regulations, and laws are being considered that directly affect
you. So, we reached out to you, and you reached out to us.

We listened when you told us that the climate of your unit was highly dependent on the quality of
your leadership. We heard you when you said there were commanders who supported and mentored
you but there were also those who turned away from harassment and abuse, eroding your trust. You
told us about “toxic accountability” but you also told us about leaders who went above and beyond
to protect and defend you. You begged us to replace boring PowerPoint trainings and engage you in
meaningful dialogue instead. You admitted that sometimes you were confused about what behavior
was acceptable and what crossed the line. We heard about the times when you stepped in to stop
inappropriate or predatory behavior. You explained to us how you watched certain teammates go
from being energetic and enthusiastic to depressed and withdrawn after a sexual assault. You told us
you wanted change.

To everyone, we recognize that you came into the military for different reasons, from different
backgrounds, with different goals. You wear different uniforms, have different jobs, and different
career paths. But you swear the same oath and would lay down your lives for each other. You are
the promise of continued freedom, and you deserve excellence. You deserve excellence in training,
in leadership, mentorship, and resiliency. You also deserve dignity and respect, and the opportunity
for advancement based solely on your grit, skill, and merit.

We thank you for your valued contributions to this report and for standing in the breach. The future
is in your hands. We are counting on you.

Sincerely,

The Independent Review Commission (IRC) on Sexual Assault in the Military
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Lynn Rosenthal Dr. Debra Houry LTC Bridgette Bell Dr. Indira Henard
. | L
Condopr— /\u L e e ot it
Cindy Dyer Neil Irvin CPT Kiris Fuhr (ret.) Kristina Rose Meghan A. Tokash
James R. Schwenk Maj. General James Dr. Kyleanne Hunter Kayla Williams

]ohnson (ret.)



Overview

t the direction of President Biden, on February 26, 2021, Secretary of Defense Austin established

the 90-Day IRC on Sexual Assault in the Military. The Commission, chaired by Lynn Rosenthal,

was charged with conducting “an independent, impartial assessment” of the military’s current
treatment of sexual assault and sexual harassment. The IRC officially began its review on March 24,
2021.

To accomplish the goals outlined in its charter, the IRC recruited twelve highly-qualified experts from
outside of the Department of Defense (DoD) and the Services, with experience in the fields of civilian
criminal justice, victim advocacy, policy and program development for sexual violence' prevention
and response, public health, and research. During the 90-Day period, the IRC gathered input from
key stakeholders across DoD, the Military Departments and Services, and external organizations. In
particular, the IRC sought the views and perspectives from the individuals who would be most
impacted by its recommendations: commanders; enlisted Service members; and survivors—including
active duty Service members, individuals recently separated from service, and veterans.

In June 2021, the IRC presented Secretary Austin with its report and recommendations addressing
four broad areas: accountability, prevention, climate and culture, and support and care of victims.
These four lines of effort are equally important—and therefore interdependent—in stopping sexual
harassment and sexual assault in the military.

The IRC developed more than 80 recommendations (28 recommendations and 54 sub-
recommendations). The full set of recommendations are detailed in four separate reports, with
highlights included in this overview. In addition to these recommendations, the IRC identified
common themes illustrative of the current state of sexual assault and sexual harassment in the military.
These themes are presented below.

Common Themes

Broken Trust

When it comes to sexual assault and harassment, the IRC concluded that there is a wide chasm
between what senior leaders believe is happening under their commands, and what junior enlisted

1 Sexual violence refers to sexual activity when consent is not obtained or not given freely. Anyone can experience sexual
violence. The person can be, but is not limited to, a friend, intimate partner, coworker, neighbor, or family member. Source:
Basile, K., Smith, S., Breiding, M., Black, M., & Mahendra, R. (2014). Sexual Violence Surveillance: Uniform Definitions
and recommended Data Elements, Version 2.0. Centers for Disease Control and Prevention (CDC), National Center for
Injury Prevention and Control. https://www.cdc.gov/violenceprevention/pdf/sv_surveillance_definitions|-2009-a.pdf

2 Those who have experienced sexual assault may refer to themselves as survivors or as victims. Some prefer “survivor” to
indicate that they lived through the assault, while others prefer “victim” to indicate that someone harmed them. “Victim” is
used in the military justice systems. This document uses these terms interchangeably and always with respect for those
who have been subjected to these crimes.



Service members actually experience. This is true across the enterprise. As a result, trust has been
broken between commanders and the Service members under their charge and care.

Leadership is Paramount

Preventing, responding to, and supporting Service members who are the victims of demeaning
language, sexual harassment, and sexual assault is a command responsibility. Commanders must be
held accountable for their unit climates and for their action—or inaction—when it comes to
protecting their people.

The Military Justice System is Not Equipped to Properly Respond
to Special Victim Crimes

Special victim crimes disproportionately impact certain victims because who they are, or what
motivated the crime. These crimes are often interpersonal in nature, in which the victim and the
alleged offender may have a pre-existing relationship or acquaintance. Special victims—particularly
survivors of sexual assault and domestic violence—deserve all critical decisions about their case to be
made by a highly trained special victim prosecutor who is independent from the chain of command.

Sexual Harassment and Sexual Assault Exist on a Continuum of
Harm

Sexual assault does not stand alone, but rather exists on a continuum of harm which may begin with
sexual harassment and escalate into sexual assault. This is particularly true in the military, where
survivors of sexual harassment are at significantly higher risk of later experiencing sexual assault.” To
think of them as two separate problem sets is to fundamentally misunderstand the challenge the
Department—and the force—face, especially with regard to unit climates.

Victims Bear a Heavy Burden

The IRC spoke with hundreds of survivors of sexual assault during the 90-Day review. One-on-one
interviews and panel discussions brought to light the substantial burdens placed on victims as they
navigated the military justice and health systems. Many survivors with whom the IRC spoke had
dreamt their entire lives of a career in the military; in fact, they loved being in the military and did not
want to leave, even after experiencing sexual assault or sexual harassment. But because their
experience in the aftermath of the assault was handled so ineptly or met with hostility and retaliation,
many felt they had no choice but to separate.

3 Matthews, M., Morral, A.R., Schell, T.L., Cefalu, M., Snoke, J., Briggs, R.J. (2018). Organizational Characteristics
Associated with Risk of Sexual Assault and Sexual Harassment in the U.S. Army. RAND Corporation.
https://www.rand.org/pubs/research_reports/RRA1013-1.html
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Critical Deficiencies in the Workforce

The workforce dedicated to Sexual Assault Prevention and Response (SAPR) is not adequately
structured and resourced to do this important work. Many failures in prevention and response can be
attributed to inexperienced lawyers and investigators, collateral-duty (part-time) SAPR victim
advocates, and the near total lack of prevention specialists. These failures are not the fault of these
personnel, but rather of a structure that de-emphasizes specialization and experience, which are
necessary to address the complexities of sexual assault cases and the needs of victims.

Outdated Gender and Social Norms Persist Across the Force

Although the military has become increasingly diverse, women make up less than 18 percent of the
total force.* With these dynamics, many women who setve report being treated differently than their
male counterparts. In the IRC’s discussions with enlisted personnel, many Service women described
feeling singled out or the subject of near daily sexist comments, as one of few women in their units.

Little is Known about Perpetration

The most effective way to stop sexual harassment and sexual assault is to prevent perpetration.
However, the Department lacks sufficient data to make evidence-based decisions in this domain. As
a result, the impact of prevention activities in military communities, particularly activities aimed at
reducing perpetration, remains relatively unknown.

Points of Strength that Show Promise for the Future

Despite these challenges, the IRC also found points of strength throughout the force. These
promising observations were gleaned from installation visits, as well as discussions with junior enlisted
Service members, noncommissioned officers (NCOs), survivors, commanders, and response
personnel. As one junior enlisted Service member commented “not everything is broken.” For
example:

B The Army is making strides to better identify both promising and toxic leaders through the
Battalion Commander Assessment Program (BCAP) and the Colonels Command Assessment
Program (CCAP).

B The Navy leads the Services in developing and retaining experienced courtroom litigators.
Since 2007, the Navy’s Military Justice Litigation Career Track (MJLCT) has been vital to the

4 Of total force members in 2018 (i.e., Active Duty, Reserve, and Guard members from all Services), 82 percent identify as
male and 71 percent identify as White. Source: Military One Source. (2019). 2018 Demographics: Profile of the Military
Community. https://download.militaryonesource.mil/12038/MOS/Reports/2018-demographics-report.pdf, pp. 6-7.

5 Denton, C.J. (2021). BCAP: The Battalion Command Assessment Program. Army.mil.
https://www.army.mil/article/243040/bcap_the_battalion_command_assessment_program



Navy’s ability to prosecute special victim cases and maintain the successful Victims’ Legal
Counsel (VL.C) Program.°

In the Marine Corps, the Marine and Family Programs Division is promoting better
understanding of the connections between sexual assault and other forms of interpersonal
violence and self-harm, as well as emphasizing primary prevention lessons like how to
understand what healthy relationships look like in the workplace and at home.’

The Air Force has launched an Interpersonal Violence (IPV) pilot program across ten
installations in the U.S., providing legal services to members of the military community who
are survivors of dating, domestic or workplace violence or sexual assault.”

Three state National Guards have implemented pilot programs to provide proactive case
management that links Service members with histories of trauma to resources and support.

These examples of promising efforts and strong commitments across the Services are evidence that

change is possible. The IRC intends this report not as an indictment of the military, but rather as an

opportunity to take long overdue action. At the end of this 90-day immersive process, we conclude

that this is not an impossible problem to solve. By harnessing the strengths of commander leadership,

investing in prevention, and building a qualified workforce, real progress can be made.

Key Recommendations

Cross-Cutting Recommendations

Ensure Service members who experience sexual harassment have access to support services
and care.

Professionalize, strengthen, and resource the Sexual Assault Prevention and Response
workforce across the enterprise.

Improve the military’s response to domestic violence—which is inherently tied to sexual
assault.

Improve data collection, research, and reporting on sexual harassment and sexual assault to
better reflect the experiences of Service members from marginalized populations—including
LGBTQ+ Service members, and racial and ethnic minorities.

Establish the DoD roles of the Senior Policy Advisor for Special Victims, and the DoD Special
Victim Advocate.

6 Additionally, the Navy has developed specific precept language to enable the advancement of career military litigators.
7 Marine Corps Community Services. (n.d.). Prevention. https://usmc-mccs.org/prevention/

8 DeKunder, D. (2021, May 4). Program provides legal services for survivors of interpersonal violence, sexual assault.
Joint Base San Antonio News. https://www.jbsa.mil/News/News/Article/2594830/program-provides-legal-services-for-
survivors-of-interpersonal-violence-sexual/



Accountability

Create the Office of the Special Victim Prosecutor in the Office of the Secretary of Defense
(OSD) and shift legal decisions about prosecution of special victim cases out of the chain of
command.

Provide independent trained investigators for sexual harassment and mandatory initiation of
involuntary separation for all substantiated complaints.

Offer judge ordered military protective orders for victims of sexual assault and related offenses,
enabling enforcement by civilian authorities.

Prevention

Equip all leaders with prevention competencies and evaluate their performance.
Establish a dedicated primary prevention workforce.
Create a state-of-the-art prevention research capability in DoD.

Climate and Culture

Codity in DoD policy and direct the development of metrics related to sexual harassment and
sexual assault as part of readiness tracking and reporting.

Use qualitative data to select, develop, and evaluate the right leaders for Command positions.
Apply an internal focus on sexual violence across the force in DoD implementation of the 2017
National Women, Peace and Security Act.

Fully execute on the principle that addressing sexual harassment and sexual assault in the 21st
century requires engaging with the cyber domain.

Victim Care and Support

Optimize victim care and support by establishing a full-time victim advocacy workforce outside
of the command reporting structure.

Expand victim service options for survivors by establishing and expanding existing
partnerships with civilian community services and other Federal agencies.

Center the survivor by maximizing their preferences in cases of expedited transfer, restricted
reporting, and time off for recovery from sexual assault.

These recommendations, and more, are detailed in the Appendices to this report, which include

individual reports for each line of effort.
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Dedication

From the military veteran IRC members, this is for our sisters and brothers. Many of us lived the
double burden of both preparing for and serving in war, only to also be betrayed by those we stood
with shoulder-to-shoulder. While navigating the systems to deal with our sexual harassment and
assaults we were told, “what do you expect?” or encouraged to keep our head down grit through it.
To our sisters and brothers still serving, we say "enough." We will not stand idly by and let the culture
tell you that you should expect to be harmed, or that you are alone. When we donned the cloth of
our Nation, we swore an oath to uphold the Constitution—that all are created equal. Our military has
long fought for the dignity and respect of others across the seas, cities, forests, and deserts—in every
climate and place. Yet we must also look inward at the war that exists within our ranks. As long as
the scourge of sexual assault and harassment persists, we have work to do to ensure that all are equal.
Our work on the IRC has been a continuation of our oath, and our promise to you that we will
continue to work for you.

From the civilian members of the IRC, we must say that we are acutely aware that we cannot know
the sacrifice of military Service. We cannot fully understand the effects of long deployments on
Service members and their families. We cannot know the intense preparation for warfighting or the
difficulties of returning from combat. We have not experienced the stamina it takes to live the 24-
hour life of a Soldier, Airman, Marine, Guardian, or Sailor. We wete honored to serve on the IRC
with our colleagues who do know all of this. As sexual assault experts and advocates, we only know
that sexual harassment and assault should not be a cost of serving our country.

A final note: Towards the conclusion of the IRC, we learned of the sudden passing of Tonya
McKennie, the subject matter expert from the Navy who assisted the Victim Care and Support line
of effort. Tonya, who was a Regional Sexual Assault Response Coordinator in San Diego, was a gifted
advocate who cared passionately about serving victims of sexual assault. She provided invaluable
assistance to the entire IRC. We are grateful that we had the opportunity to work with her and are
deeply saddened by her passing. This report is dedicated to her memory.



Introduction

ur nation’s military is centered on the commander, who is responsible for everything a
command does and fails to do. Instilling a command climate where everyone is treated with
dignity and respect is a command responsibility. Preventing, responding to, and supporting Service
members who are the victims of demeaning language, sexual harassment, and sexual assault is a
command responsibility. Failure to do so, whether intentional or not, is a command failure.
Commanders must be held accountable for their command climates and for their actions, or inaction

including lack of supervision, when it comes to protecting their people.

Enlisted leaders are also essential in maintaining a command climate of dignity and respect, and in
preventing, responding to, and supporting victims of sexual harassment and sexual assault. Small unit
commanders rely heavily on enlisted leaders to implement command policy. Together, commanders,
their subordinate officers, and enlisted leaders in all small units are the key to stopping demeaning
language, sexual harassment, and sexual assault. If many commands can do so successfully, every

command can do so. There simply are no excuses.

Command responsibility starts at the top with the Commander-in-Chief and includes every leader in
the chain of command, down to the most junior commander. But the effort to resolve this scourge
must be broader than commanders and enlisted leaders. It must include everyone who leads based
on their grade or rank, and on peers who step forward to interrupt degrading or harmful behavior.

The scope and intransigence of this problem require an all-hands on-deck solution.

DoD has long believed that morale and unit cohesion are indispensable elements in maintaining good
order and discipline and mission accomplishment. Few things corrode morale and unit cohesion more
than a command climate that favors some over others. The racial tension in the military in the 1960s
and 1970s,’ too often resulting in fights and riots, is testimony to the destructive power of command
climates that are not based on treating everyone with dignity and respect. There is a direct link between
unhealthy command climates and mission failure. The military’s problem with sexual harassment and

sexual assault is proof that too many small units have unhealthy command climates.

This report addresses accountability, climate and culture, prevention, and support and care of victims.
These pillars are equally important—and therefore interdependent—in stopping sexual harassment
and sexual assault in the military. Each must receive constant attention by commanders and enlisted
leaders. Focusing on these issues cannot be seen by leaders as a distraction from the warfighting
mission; indeed, if the military is to succeed in that mission, it cannot fail to address sexual harassment
and sexual assault. Leaders have many responsibilities that demand their attention, but they cannot
take days off from stopping the degradation of some Service members by others.

9 Webb, S.C., & Herrmann, W.J. (2002). Historical Overview of Racism in the U.S. Military. Defense Equal Opportunity
Management Institute. https://apps.dtic.mil/dtic/tr/fulltext/u2/a488652.pdf



Current State

any of those who have served our nation in uniform look back on that service fondly and

with reverence. They particularly recall the feeling of being part of a team in a small unit

dedicated to a common cause—the defense of our nation—that was much bigger than each
of them. In a very real sense, they literally entrusted their lives to the Service members with whom
they served. This bond of trust was strong, pervasive, and deeply meaningful.

But some Service members found that trust betrayed. These Service members were demeaned by
other Service members, their battle buddies, due to their sex or gender, or some aspect of who they
are. They were sexually harassed and sexually assaulted by the Service members with whom they were
proud to serve, with whom they had bonded so closely in service to our nation. The very persons
they trusted the most betrayed that trust.

When this trust is violated—physically or emotionally—the wounds cut deep. For many survivors of
military sexual assault, the betrayal of this sacred bond is an added layer of trauma. Add on to that
the sudden and confusing schism that too often forms within the once close-knit unit when other
members of the team decide they need to pick sides.

Victims of sexual assault and sexual harassment in the military are all too often doubly betrayed: by
the Service member(s) who harmed them, and by the commanders who failed to protect them—or
neglected to support them after reporting the harm they experienced. No one should ever have to
serve under such conditions.

There are many reasons survivors of sexual assault never report, and some of them are not unique to
military culture. But there are aspects of military life that make the experience of sexual assault and
the decision to report even more challenging. Military units are small by design: Service members
generally live, eat, and work in the same area, and because of this closeness, spend their off-hours
together. This creates a small universe for the average junior enlisted Service member—the very
person who is at the highest risk for sexual assault and sexual harassment."

The decision to report an assault or harassment is compounded by the very real fear of retaliation,
reprisal, and being ostracized from their unit/family. Or, some assaults happen while Service members
are on temporary duty away from their unit, such as a training course needed for promotion. In this
context, the decision to report an assault or harassment is compounded by the fear that the survivor
might lose their coveted slot in the course, have to stay longer, or not graduate with their peers.

10 Of active duty women in paygrades E-1 to E-4, 9.1 percent experienced a sexual assault in the past 12 months, the
highest estimated rate among all women. Alleged offenders were most often male military members of a similar or higher
rank. Source: Breslin, R., Davis, E., Hylton, K., Hill, A., Klauberg, W., Petusky, M., Klahr, A. (2019). 2018 Workplace and
Gender Relations Survey of Active Duty Members: Overview Report. Report No. 2019-027. Alexandria, VA: Office of
People Analytics, 67-68. https://apps.dtic.mil/sti/citations/AD1072334
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The effects of sexual assault and sexual harassment on Service members are well- documented. Many
survivors spend the rest of their lives battling physical, mental, and emotional trauma as a consequence
of the harm they endured. DoD owes America’s daughters and sons a safer place to live and work;
and if harm comes to them, a safer place to report and recover.

Finally, it must be stated that Service members do not bear the burden of sexual violence equally. For
example, gay and bisexual men experience sexual assault at a rate nine times higher than heterosexual
men in the military; lesbian and bisexual Service women are sexually assaulted at double the rate of
heterosexual Service women.'" Victims of sexual harassment and sexual assault can experience these
harms differently, in connection with their gender, sexual orientation or gender identity, race, or
ethnicity. Service members may be the target of sexual assault, harassment, hazing, bullying, or other
abuses because of who they are—or who they are perceived to be.

Efforts-to-Date

In 2010, the SAPRO Director explained, “changing attitudes, behaviors, and beliefs related to sexual
assault takes between eight and ten years to achieve.”"* In those intervening eleven years, however,
DoD estimates® that roughly 135,000 active duty Service members (65,400 women and 69,600 men)
have been sexually assaulted and about 509,000 active duty Service members (223,000 women and
286,000 men) have experienced sexual harassment.' These hundreds of thousands of Service

" Morral, A.R., & Schell, T.L. (2021). Sexual Assault of Sexual Minorities in the U.S. Military. Santa Monica, CA: RAND
Corporation. https://www.rand.org/pubs/research_reports/RRA1390-1.html

12 |sikoff, M. (2011). Lawsuit Claims Pentagon Ignored Military Rape Victims. NBC News.
https://www.nbcbayarea.com/news/politics/did_pentagon_turn_blind_eye to_rape_victims_/1909120/

13 DoD estimates the number of Service members who have been sexually assaulted and sexually harassed in the 12
months prior to survey administration, which the Department has administered every two years since 2010. Sexual
harassment figures for 2014 were estimated based on the proportion of those who indicated an experienced of sexual
harassment on the RAND Military Workplace Study (RMWS) multiplied by the active duty end-strength that year. Sexual
harassment data were not available for men in 2006. These figures do not represent incidents that could have occurred
during years that DoD did not conduct a survey. In addition, this number does not necessarily represent unique Service
members (i.e., some Service members may have experienced sexual assault and/or sexual harassment in separate survey
years), nor does it account for Service members who recorded several incidents within the same survey period.

4 Breslin, R., Davis, E., Hylton, K., Hill, A., Klauberg, W., Petusky, M., Klahr, A. (2019). 2018 Workplace and Gender
Relations Survey of Active Duty Members: Overview Report. Report No. 2019-027. Alexandria, VA: Office of People
Analytics. https://apps.dtic.mil/sti/citations/AD1072334; Davis, L., Grifka, A., Williams, K., Coffey, M., Van Winkle, E. P., &
Hurley, M. (2017). 2016 Workplace and Gender Relations Survey of Active Duty Members: Overview Report (No. 2016-
050). Alexandria, VA: DMDC. https://apps.dtic.mil/dtic/tr/fulltext/u2/1032638.pdf; Morral, A. R., Gore, K. L., & Schell, T. L.
(2015). Sexual Assault and Sexual Harassment in the U.S. Military: Volume 1. Design of the 2014 RAND Military
Workplace Study. Santa Monica, CA: RAND National Defense Research Institute.
https://www.rand.org/content/dam/rand/pubs/research_reports/RR800/RR870z2

1/RAND_RR870z2-1.pdf; Defense Manpower Data Center. (2013). 2012 Workplace and Gender Relations Survey of
Active Duty Members: Tabulation Volume. Report No. 2012-065. Arlington, VA: DMDC.
https://sapr.mil/public/docs/research/WGR_ActiveDuty _2012_Report.pdf; Rock, L., Lipari, R.N., Cook, P.J., & Hale, A.D.
(2011). 2010 Workplace and Gender Relations Survey of Active Duty Members: Overview Report of Sexual Assault.
Report No. 2010-025. Arlington, VA: DMDC.
https://sapr.mil/public/docs/research/DMDC_2010_WGRA_Overview_Report_of Sexual_Assault.pdf; Lipari, R. N., Cook, P.
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members who experienced sexual harm are clear evidence that culture has not changed, and that
leaders have failed to “move the needle,” as Chairman Milley recently acknowledged." This has not
been for lack of trying, nor lack of oversight. Since 2010, there have been more than ten DoD
Inspector General (IG) engagements to review and improve prevention and response.'® In addition,

there have been:

B Over 50 Secretary of Defense-directed initiatives to improve prevention and response;

B Over 150 Congressional provisions operationalized related to sexual assault;

B Over 200 recommendations from government panels and task forces assessed for applicability
to the SAPR mission space; and

B Over 60 Government Accountability Office (GAO) sexual assault-related recommendations
assessed to measure prevention and response efforts and to inform future programming."’

There is recent evidence that progress is achievable. In 2016, DoD demonstrated positive, incremental
change with a statistically significant reduction in sexual assault prevalence from 2014 and a 10-year low
in Service members who experienced sexual assault in the past year. Devastatingly, these gains did
not last, contemporaneous with changes in leadership that quickly undermined efforts to drive down

the scourge.

In 2018, sexual assault prevalence increased by 44 percent among women (men’s prevalence stayed
the same)." More than 20,000 Service members were the victims of sexual assault that year (13,000
women and 7,500 men).” Fewer than 8,000 per year reported that assault, according to the

% The sexual harassment numbers are bleaker, with about one in

Department’s own annual surveys.
every four active duty women reporting expetiences of sexual harassment.” Yet DoD received only
1,781 reports of sexual harassment in FY20.” Military leadership has failed America’s daughters and

sons, and the Service members know it.

J., Rock, L., & Matos, K. (2007). 2006 Gender Relations Survey of Active Duty Members. Report No. 2007-022. Arlington,
VA: DMDC. https://sapr.mil/public/docs/research/DMDC_2010_WGRA_Overview_Report_of Sexual_Assault.pdf

5 Ryan, M. & Lamothe, D. (2021, May 6). ‘We haven’t moved the needle’ on Sexual Assault in the Military, General Says.
The Washington Post. https://www.washingtonpost.com/national-security/military-sexual-assault/2021/05/06/a8f51a7c-
ae98-11eb-8109-f8ba1ea2eeab_story.html

6 DoD SAPRO. (n.d.). Policy and Strategy.
https://www.sapr.mil/sites/default/files/Policy%20and%20Strategy%200verview%20Slicksheet_Reference_0.pdf

7 Ibid.

'8 Breslin, R., Davis, E., Hylton, K., Hill, A., Klauberg, W., Petusky, M., Klahr, A. (2019). 2018 Workplace and Gender
Relations Survey of Active Duty Members: Overview Report. Report No. 2019-027. Alexandria, VA: Office of People
Analytics, 26. https://apps.dtic.mil/sti/citations/AD1072334

9 Ibid.

20 DoD SAPRO. (2021). Appendix B: Statistical Data on Sexual Assault. Fiscal Year 2020 Annual Report on Sexual
Assault in the Military, 11.
https://www.sapr.mil/sites/default/files/Appendix_B_Statistical_Data_On_Sexual_Assault_FY2020.pdf

211d., 44.
22 DoD SAPRO. (2021). Appendix F: Sexual Harassment Assessment. Fiscal Year 2020 Annual Report on Sexual Assault
in the Military. https://www.sapr.mil/sites/default/files/Appendix_F_Sexual_Harassment_Assessment_FY2020.pdf/
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Section I: IRC Mission, People, and Process

n March 24, 2021, the work of the 90-Day IRC on Sexual Assault in the Military officially
O began. To accomplish the goals outlined in its charter, the IRC recruited twelve independent,

highly-qualified experts (HQESs) from outside of DoD and the Services, with experience in
the fields of civilian criminal justice, victim advocacy, policy and program development for sexual
violence prevention and response, public health, and research. Five of the twelve HQEs are former
military commanders, and two have served as judge advocates. All Military Departments are
represented among the IRC’s experts. Together, the HQEs were charged with forming
recommendations across four lines of effort: accountability; prevention; climate and culture; and
victim care and support. The IRC Charter outlined the scope for each line of effort:

B Line of Effort 1, Accountability: Recommend policy changes and propose actions to improve
prevention and response efforts on sexual assault, harassment, and other readiness-detracting
behaviors; assess the role of the Uniform Code of Military Justice (UCM]J) in addressing the
prevalence of sexual assault and harassment, survivor likelihood of reporting, and ability to
appropriately bring alleged perpetrators to justice; and, assess the feasibility, opportunities, and
risks from changes to the commander’s role in military justice.

B Line of Effort 2, Prevention: Conduct a comprehensive assessment of ongoing prevention
efforts to determine where gaps may exist, and determine where additional resources may be
needed; and, provide recommendations that achieve an enduring, Department-wide prevention
infrastructure, and equip leaders with data, people, resources, policy, and tools to stop sexual
assault.

B Line of Effort 3, Climate and Culture: Identify and propose evidence-based approaches to
improve climate and culture to ensure that all Service members feel safe; empower Service
members to use available support services; enable Service members to report without fear of
reprisal from leadership or peers; and, ensure Service members are able to serve with dignity
and respect.

B Line of Effort 4, Victim Care and Support: Conduct a review of clinical and non-clinical
victim services to ensure services are comprehensive, evidence-based, and available to all
victims regardless of reporting status; and, provide recommendations that include mental health
care, physical health care, and care that is trauma-informed and victim-centered.

The IRC sought to both establish its independence and build on the expertise that lies within DoD
and the Services. This was accomplished by creating working groups for each line of effort, made up

of DoD officials and Service leaders supported by subject matter experts (SMEs) from within the

23

Services.” The HQEs were empowered with the final decision-making authority on the

23 See Appendix G for the list of Consultative and Support team members.
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4

recommendations.” The diverse backgrounds and expertise of the HQEs set the stage for rich

dialogue and well-informed discussions across all four lines of effort.

Altogether, the IRC’s recommendations present an overview of the problem, and offer targeted
solutions for commanders of all ranks, the Services, and the Department to build trust and restore
confidence in the military’s ability to prevent and respond to sexual assault and sexual harassment.

Approach

The IRC took a multidisciplinary approach to reviewing policies, programs, and processes governing
the military’s response to sexual assault and sexual harassment. In crafting the recommendations, the

Commission sought input from the Services; DoD components;”

military and veteran service
otganizations; victim advocacy groups;” and, survivors, through a combination of individual
interviews, virtual listening sessions, group discussions, and written feedback. In total, the IRC met

with more than 600 individuals in the course of the 90-day timeline.

Each line of effort reviewed pertinent Congressional legislation, reports from DoD, Federal agencies,
and civil society, and examined the research specific to their focus area. As a complement to these
desk reviews, the IRC held live briefings with leading experts in military justice, sexual violence
prevention and response, spanning academia, research institutes, and the Federal government. The
IRC also commissioned over 150 requests for information from the Service SMEs.

It was important to the Commission that the recommendations be informed by, and give voice to, the
experiences and insights of Service members—the majority of whom live and serve far outside of the
Pentagon. Although travel was limited by COVID-19, the IRC visited six installations, covering five
states.”” To hear from Service members outside the U.S., the IRC also held virtual discussion groups
with installations in Europe and the Pacific. Through a combination of in-person and virtual site

2 Two HQEs represented Federal agencies (i.e., the CDC and the Department of Veterans Affairs) and were non-voting
members of the IRC.

25 DoD Components include the Office of Force Resiliency, SAPRO, the Office of People Analytics, Accessions Policy, the
Office of Government Counsel, OSD Promotions Policy, Joint Staff, OSD Policy, Family Advocacy Program (FAP), the
Defense Equal Opportunity Management Institute, and the Office for Diversity, Equity, and Inclusion (ODEI).

2 The IRC met with the following stakeholder groups: Aequitas, Air Force Association, American Progress Women’s
Initiative, Association of the U.S. Army, Blue Star Families, Center for Council on Foreign Relations Women & Foreign Policy
Program, Disabled American Veterans, Enlisted Association of the National Guard of the U.S., Esposas Militares Hispanas
USA, Military Family Advisory Network, Military Officers Association of America, Minority Veterans of America, Modern
Military Association, National Center on Domestic and Sexual Violence, National Crime Victims Law Institute, National
Coalition Against Domestic Violence, National Military Family Association, National Organization for Victim Assistance
(NOVA), National Women’s Law Center, Not in My Marine Corps, Protect Our Defenders, Service Women's Action Network,
TAPS, Time’s Up, Ujima: The National Center on Violence Against Women in the Black Community, US Army Warrant
Officers Association (The Military Coalition), Vietham Veterans of America, and Wounded Warrior Project.

27 To respect the promise of anonymity to all who spoke with the IRC, the IRC is not sharing the full set of installations with
whom it met.

14



visits, the IRC met with enlisted personnel, commanders, and victim services providers® from all
Services, and National Guard and Reserve units representing nine states.

Hearing from Survivors

Speaking with survivors provided pivotal context and foundation for all of the IRC’s
recommendations. The IRC used multiple outreach mechanisms to connect with as many survivors
as possible during its limited timeframe, and heard from those currently serving, recently separated
Service members, and veterans.” The IRC spoke with survivors through in-person interviews on
installations, individual phone conversations, and several virtual panel discussions.

The IRC is indebted to Chief Nolita Whiten, who courageously shared her story, and graciously gave
up her time and expertise to serve as a consultative expert for the IRC’s victim care and support line
of effort.

The HQESs also sought written testimony from survivors in the military community through an online
form operated by the Safe Helpline. Between March 24 and June 2, 2021, the IRC received 237
anonymous submissions. While every survivor’s experience is unique, the IRC received responses
that shared several common themes, including messages of hope that the IRC would bring change
and improvements to the current system. Figure 1 captures recurring categories of responses from
Service members and survivors submitted through the Safe Helpline.

28 The IRC met with SAPR/SHARP VAs, SARCs, and program managers, as well as FAP victim advocates and clinicians,
and Military Equal Opportunity staff.

2 The IRC heard from survivors of all ages—including veterans who served during the Vietnam War. The insights and
experiences these veterans shared with the IRC are a testament to the enduring impacts of trauma, but also the incredible
resilience of survivors.
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Figure 1. IRC Survivor Feedback Themes
Meeting with Enlisted Personnel

Enlisted personnel represent more than 80 percent of the total force, and junior enlisted Service
members (paygrades E1-E4) face the highest risk for both experiencing and perpetrating sexual
assault.”’ These young Service members atre directly supervised by NCOs (paygrades E5-E6), who
have a strong influence on unit climate. Given these considerations, the IRC organized discussion
groups with junior enlisted and NCOs as a key aspect of its installation visits. In total, the IRC met
with more than 171 enlisted personnel during these visits.”

30 Breslin, R., Davis, E., Hylton, K., Hill, A., Klauberg, W., Petusky, M., Klahr, A. (2019). 2018 Workplace and Gender
Relations Survey of Active Duty Members: Overview Report. Report No. 2019-027. Alexandria, VA: Office of People
Analytics, 67-68. https://apps.dtic.mil/sti/citations/AD1072334

31 The IRC worked with DoD SAPRO to develop a process for the installations to use in selecting junior enlisted Service
members, NCOs, and survivors to participate, virtually and in-person. This process was informed by prior, similar efforts
undertaken by the Department, such as the Military Justice Experience Surveys.
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To encourage full candor in these meetings, all comments were not-for-attribution, and discussion
group patticipants were not placed in a group with anyone representing their chain of command.”
Following a process similar to the Fort Hood IRC, the Commission engaged these Service members
in a semi-structured conversation to take the pulse on key areas related to sexual harassment and
sexual assault, including (but not limited to):

B The role of command in setting the tone for climate;

Perceptions on leadership’s handling of sexual assault and sexual harassment;
Knowledge of others who have experienced sexual assault;”

The presence (or absence) and frequency of sexual harassment in their units; and,
Views of the SAPR/SHARP program, and related training and education.™

Meeting with the Services’ Senior Enlisted Advisors

Hearing from the Service senior enlisted leadership helped the IRC to better understand some of their
most pressing issues, as well as gain insight into how changes in policy, law, and regulation would
affect them. After all, the Service Senior Enlisted leaders interact with their troops every day. To that
end, the IRC invited each of them to discuss proposed recommendations, and to learn their
perspectives on what would make the most impact in the life of the enlisted Service member. The
members of Commission are grateful for their time, their wisdom, and their candor. These leaders’
dedication and commitment to their troops and the issues that affect them was apparent.

Section lI: Statement of the Problem
1. Broken Trust

Since the beginning of our nation, military justice has been a commander-centric system.
Commanders are responsible for all that a unit does and does not do, so they have complete authority
in matters of discipline. Implicit in this broad grant of authority is the issue of trust: trust by
commanders in subordinates to follow the orders of commanders, and trust by subordinates in
commanders that commanders will wield this broad grant of authority fairly in order to do justice and
thus assist in maintaining good order and discipline.

32 To clarify none of the NCOs at E-5 or E-6 paygrades were leaders of the more junior ranks participating. Of note, while
meeting with the Service members in the discussion groups on site, several volunteered the information that they felt they
were selected by their leadership because they were “squared away” and would represent their units well to the IRC.

33 Some of the junior enlisted personnel self-identified as survivors/volunteered this information in the course of the dialogue.
Participation in the discussion groups was not based on whether Service members identified as victims of sexual assault or
sexual harassment.

34 Senior research consultants on contract with DoD SAPRO from Booz Allen Hamilton were dialed in to each of the junior
enlisted discussion groups and took notes for the IRC’s records and review of each meeting. Key themes were pulled out as
executive summaries of the transcribed meetings.
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Service members have the expectation of trust in their commanders
|

to respond fairly to allegations of sexual harassment and sexual “T have experienced

assault, while also demonstrating compassion for victims. Yet too h
many commanders have failed to do so. sexual harassment

and one sexual
Victims told the IRC that they do not trust commanders to do justice

in sexual harassment and sexual assault cases for a variety of reasons.
In addition to a perceived conflict of interest, they see commanders my carecr... DUﬁng

assault throughout

as: complicit (allowing precursor demeaning language and actions to my 19 years, | have
) D
go unchecked); or, are more focused on combat readiness, logistics, .
. L ; : not reported a single
and other higher priority matters than on caring for their troops.
They also do not understand how a commander with limited legal incident. I have no
training can be trusted to make quintessential legal decisions such as trust in my safety or
deciding whether there is probable cause to charge someone with a the svstem to brotect
. . . . . . € SYSTtC O otcC
crime and whether there is evidence sufficient to obtain and sustain ) p
a conviction to warrant sending a charge to a court-martial. Even me. I have kept my
victims who respe.cted their co.rrlxrnanders said their commanders career, but have I
should not be making those decisions. ST
kept my dignity:
These observations led the IRC to conclude that there is a wide

. L . . -Survivor, as told to the
chasm between what senior leaders believe is happening under their ’

IRC through the DoD Safe

commands, and what junior enlisted Service members actually Heloli
elpline

experience”.  As a result, trust has been broken between
commanders and the Service members under their charge and care. On the topic of sexual harassment
and sexual assault, the IRC’s many discussions with commanders often stood in stark contrast with
the emergent truths from speaking with junior enlisted personnel or hearing from survivors. This is
not for lack of concern. Many commanders recognize sexual harassment and sexual assault are
corrosive to the force, they simply lack the capacity to fix it. The IRC focused on developing
recommendations to help rebuild that broken trust.

2. The Military Justice System is Not Equipped to Properly
Respond to Special Victim Crimes

Special victim crimes are cases that disproportionately impact victims because of the type of offense
committed (i.e., sexual assault), who they are (trait of the victim), or what motivated the crime (intent

of the offender). Victims of these crimes frequently experience re-victimization and re-traumatization

35 This specific determination was largely drawn from the experiences and insights directly shared with the IRC by junior
enlisted personnel through interviews, installation visits, and virtual discussion groups; however, the focus of the IRC'’s
recommendations to restore this fractured trust are equally applicable across the force to Service members of all ranks.
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in the processing of their cases.™

Often interpersonal in nature, special victim crimes may also involve
victims who have intersectional identities that create additional bartiers to justice.”” Not infrequently,
special victims can experience multiple crimes that overlap with sexual assault. For example, victims
of sexual assault may have been harmed by a fellow Service member, but also by a spouse or intimate
partner. For men—particularly gay, bisexual, and transgender Service members—sexual assault often
occurs in the context of bullying and hazing.”™ In addition, certain victims are always special victims,
regardless of the crime committed against them, due to their age, or their relationship with the offender
(i.e., children under the age of sixteen, an intimate partner, a spouse, or a dating partner). Special victim

cases also include crimes of bias or hate based on the victim’s sex, gender, race, ethnicity, color,

religion, national origin, sexual orientation, or gender identity.

These special victims require and deserve all critical decisions about
their case to be made by a highly trained special victim prosecutor
who is independent from the chain of command. A commander’s
position within the unit leads to an inherent appearance of a conflict
of interest. Further, commanders are not lawyers, and they do not
receive adequate training regarding victimization, implicit bias, and
the impact these concepts have on the administration of justice.

Only prosecutors have the technical training to make the purely legal
decisions that affect victims’ access to justice. These lawyers are
uniquely positioned to assess whether a case is a special victims case,
to decide whether and what charges should be preferred, to
determine the likelthood of conviction, to engage with other lawyers
in plea negotiations, to offer grants of immunity to trial witnesses,
and to issue subpoenas. These decisions should be in the sole
discretion of lawyers who, unlike commanders, are directly involved

—
“Prosecuting special

victim cases requires
highly specialized
prosecutors who
understand the
victim as a whole
person, and equally
understand why the
offender chose

them.”

-Former JAG, as told to the

IRC in an interview

in interviewing witnesses, reviewing all available evidence, and
preparing the case for trial. These specialized, independent judge advocates should report to a
Director leading a DoD-wide Office of Special Victim Prosecutors.

Unless and until the aperture is expanded to include all categories of special victim crimes, and cases
are handled by highly trained and experienced special victim prosecutors, the military justice system
will never be equipped to properly respond to special victim cases.

36 Orth, U. (2002). Secondary victimization of crime victims by criminal proceedings. Social Justice Research, 15(4): 313—
325.

37 Kilpatrick, D.G., & Acierno, R. (2003). Mental health needs of crime victims: Epidemiology and Outcomes. Journal of
Traumatic Stress, 16(2): 119-32.

38 Morral, A. R., & Schell, T. L. (2021). Sexual Assault of Sexual Minorities in the U.S. Military. Santa Monica, CA: RAND
Corporation. https://www.rand.org/pubs/research_reports/RRA1390-1.html
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3. Leadership is Paramount

It has been argued that removing commanders’ authority in
determining whether to try sexual assault cases would effectively be
telling them they “no longer have skin in the game”—or worse, that
some commanders may “no longer care” about sexual assault and
its impact on their units. The IRC challenges those suppositions,
and believes they do a fundamental disservice to these senior leaders.
When

commanders are, and will continue to be, responsible for

it comes to sexual assault and sexual harassment,
maintaining good order and discipline with their commands; this

includes:

B Establishing and maintaining a command climate of dignity
and respect for all;

B Using strategies to prevent sexual harassment and sexual
assault; and,

B Ensuring victims who have made the brave decision to come
forward are afforded care and consideration including
preventing retaliation within the unit.

The transfer of technical legal decisions concerning complex,
interpersonal crimes to independent military prosecutors cannot
negate, nor diminish, the commitment and concern that caring
leaders have for the Service members under their command.
Commanders will continue to have a bevy of tools at their disposal,
administrative action

ranging from adverse to nonjudicial

punishment.”  Leaders must use these tools to hold Service
members accountable, but also concentrate their efforts on
prevention, climate and culture, and ensuring victim care and

support.

——
“It goes back to

making sure
commanders are
educated, and they
actually enforce the
rules, and don’t just
sweep it under the
rug. I’ve seen that.
If the commander
does that, we have a
good area of
operations. At the
end of the day, the
soldiers and NCOs
run the unit, but the
commander enforces
rules to standard.”

- Junior Enlisted, as told to

the IRC during a listening

session

39 Sexual assault reports are far more likely to result in nonjudicial punishment, administrative discharge, or other adverse
administrative action rather than be referred to court-martial. Source: DoD SAPRO. (2021). Fiscal Year 2020 Annual

Report on Sexual Assault in the Military.

https://www.sapr.mil/sites/default/files/DOD_Annual_Report_on_Sexual_Assault_in_the_Military_FY2020.pdf
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—
“Zero tolerance is

actually 100

percent tolerance.”

-NCO, as told to the IRC

during a listening session

Commanders can and must continue to set an example, praise good
behavior, and quell inappropriate conduct as soon as it occurs. In the
more egregious circumstances when a Service member’s conduct rises
to the level of a sexual assault, the commander has a new powerful
weapon in her or his arsenal-an experienced, independent special
victim prosecutor. Commanders still retain the most important role:
looking after the welfare of their troops.

A broken culture is the root of the sexual harassment and sexual assault

policy failures over the past two decades. Only leaders can fix this, so the Services must select the

right leaders. Many Service members report command climates where demeaning language and sexual

harassment are the norm and go unchecked by the commander and enlisted leaders.”” They also report

instances of retaliation and ostracism after reporting that harassment, or disclosing sexual assault.*'
This is a different type of betrayal, but often just as harmful. Many of these incidents could have been

prevented. Concerned leaders could have created command climates where demeaning gender-based

comments, sexual harassment, and sexual assault were not tolerated. They had all the authority to do

so, but too many leaders failed to lead. These incidents had additional corrosive effects on good order

and discipline: broken trust between Service members and their leaders, and the military they

volunteered to serve.

Commanders must also shift their mindset on sexual harassment and
sexual assault and see tackling them as part of their main effort.
Instances of sexual violence reduce a unit’s combat effectiveness and
overall operational readiness and must receive the appropriate level
of attention from commanders. Yet in hearing from hundreds of
survivors, the IRC took away that many commanders simply do not
treat sexual harassment and sexual assault with the same level of time
After decades of
applying Band-Aids to fix a gaping wound, efforts-to-date have done

or attention that they treat a broken vehicle.

little but maintain the status quo because too many leaders—at all
echelons of the enterprise—continue to believe that sexual violence
is a distraction from the military’s core warfighting mission, and
therefore not something it must take seriously.

I
“When you respect

someone, you don’t
violate their person,
their property, or
their opportunity.”
-Senior Enlisted Advisor,

as told to the IRC during

a listening session

40 Sadler, A., Mengeling, M., Booth, B., O'Sea, A., & Torner, J. (2017). The Relationship between the U.S. Military Officer
Leadership Behaviors and Risk of Sexual Assault in Reserve, National Guard and Active Component Servicewomen in

Nondeployed Locations. American Journal of Public Health, 107(1), 147-155.

41 Breslin, R., Davis, E., Hylton, K., Hill, A., Klauberg, W., Petusky, M., & Klahr, A. (2019). 2018 Workplace and Gender
Relations Survey of Active Duty Members: Overview Report. Report No. 2019-027. Alexandria, VA: Office of People

Analytics, 38. https://apps.dtic.mil/sti/citations/AD1072334
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4. Sexual Harassment and Sexual Assault Exist on a Continuum of

Harm

Sexual violence is not neatly compartmentalized into discrete
behaviots or events, but rather exists on a continuum of harm,
which begins with sexual harassment and escalates into sexual
assault.” To think of them as two separate problem sets is to
fundamentally misunderstand the challenge the Department—and
Research by RAND?® illuminates these
intersections: Service members who experience sexual harassment

the force—face.

and gender discrimination suffer higher rates of sexual assault.
Roughly one in three Service members who were the victims of
sexual assault stated that the offender initially targeted them with
sexual harassment.

Left unchecked, sexual harassment significantly contributes to a
unit’s sexual assault risk. In units with above-average rates of
sexual harassment, the risk for sexual assault increases by a factor
of 1.5 among women, and 1.8 — almost 2-fold — among men.*
LGBTQ+ Setrvice members are especially impacted.” But while
sexual harassment may be a precursor to sexual assault in the
military environment, the experience of victims* should not be
discounted, or seen as “less serious.” Service members who
experience sexual harassment can also suffer from post-traumatic
stress disorder, depression, anxiety, and other health impacts,

including suicide.”

42 DoD. (2019). National Defense Authorization Act for Fiscal Year 2020.
https://www.congress.gov/116/plaws/publ92/PLAW-116publ92.pdf

I
“Many of the services

offered to individuals
reporting a sexual
assault are not
available to
individuals reporting
sexual harassment.
There was no one to
coordinate me getting
emotional assistance,
legal services to
understand my rights,
or options to get out
of there.”

“Civilian SAPR VA, as told to

the IRC through the DoD
Safe Helpline

43 RAND. (2017). Improving Oversight and Coordination of Department of Defense Programs That Address Problematic

Behaviors among Military Personnel. Santa Monica, CA: RAND Corporation.
https://www.rand.org/pubs/research_reports/RR1352.html

44 Schell, T., Cefalu, M., Farris, C., & Morral, A. (2021). The Relationship Between Sexual Assault and Sexual Harassment
in the U.S. Military: Findings from the RAND Military Workplace Study. Santa Monica, CA: RAND Corporation.

https://www.rand.org/pubs/research_reports/RR3162.html

45 Schuyler, A., Klemmer, C., Mamey, M., Schrager, S., Goldbach, J., Holloway, |., & Castro, C. (2020). Experiences of
Sexual Harassment, Stalking, and Sexual Assault During Military Service Among LGBT and Non-LGBT Service Members.

Journal of Traumatic Stress, 33(3). https://doi.org/10.1002/jts.22506

46 Although DoD uses the term “complainant” to describe those who report a sexual harassment, the IRC uses the terms
victim and survivor to denote Service members who experienced either sexual assault or sexual harassment.

47 Stander, V.A. & Thomsen, C.J. (2016). Sexual Harassment and Assault in the U.S. Military: A Review of Policy and
Research Trends. Military Medicine, 181(1): 20-27. https://doi.org/10.7205/MILMED-D-15-

00336https://doi.org/10.7205/MILMED-D-15-00336
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It is therefore concerning that DoD policies governing sexual harassment entirely miss this connection
with sexual assault and do not address the continuum of sexual harm or provide victims with access
to support services. This is also true at the Service level, with the exception of the Army Sexual
Harassment and Assault Response Program.*

Rather, sexual harassment is addressed within the Department’s
49, 50, 51

diversity, equity, and inclusion, and equal opportunity policies. “T¥’s not ju st about

While the linkages between workplace equity and workplace safety are o
important, this approach comes at the expense of establishing a clear conviction [for the
response for victims to receive support. Instead, DoD policies ViCtimS]; it’s about
subsume sexual harassment within policies governing other forms of how thev were
harassment and discrimination. These policies are led by various DoD .
components, lending to a fractured approach without any one entity treated in the
specifically responsible for, or specialized in, the area of sexual process.”
harassment. Outside the Army, this translates into the complete

absence of support services™ for Service members who experience -Senior NCO, as told to

sexual harassment, as the designated response personnel—Equal the IRC during a listening
Opportunity Advisors™—are equipped only to receive complaints session

and support commanders in resolving complaints.

5. Victims Bear a Heavy Burden

In the military, no one is more consequential to the wellbeing and recovery of survivors of sexual
assault and sexual harassment than their commanders. Commanders who grasp the seriousness of
these crimes and are equipped to respond can make a measurable difference in survivors’ lives. In
meeting with survivors, the IRC learned of caring, compassionate leaders who facilitated lifesaving
arrangements for victims under their command. Many well-meaning commanders, however, lacked a

48 Headquarters Department of the Army. (2020, July 24). Army Command Policy: Army Regulation 600-20.
https://armypubs.army.mil/epubs/DR_pubs/DR_a/ARN30511-AR_600-20-002-WEB-3.pdf

49 DoD. (2020). DoD! 1350.02: DoD Military Equal Opportunity Program.
https://www.esd.whs.mil/Portals/54/Documents/DD/issuances/dodi/135002p.pdf?ver=2020-09-04-124116-607

50 DoD. (1992). DoDI 1440.1: the DoD Civilian Equal Employment Opportunity Program.
https://prhome.defense.gov/Portals/52/Documents/nofear/DoDDirective1440%201.pdf

51 DoD. (2020). DoDI 1020.03: Harassment Prevention and Response in the Armed Forces.
https://www.esd.whs.mil/Portals/54/Documents/DD/issuances/dodi/102003p.PDF ?ver=DAAzonEUeFb8kUWRbTOEpwW%3D
%3D

52 For example, victim advocacy, safety planning, or other trauma-informed care to assist Service members who have
experienced sexual harassment. This may include helping the Service member to address any immediate safety needs,
understand their reporting options, and identify any behavioral health services that may be helpful.

53 These personnel have different titles depending on the Service. For example, the Navy has Command Managed Equal
Opportunity (CMEO) Managers. https://www.mynavyhr.navy.mil/Support-Services/21st-Century-Sailor/Equal-
Opportunity/Resolving-an-Issue/
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basic awareness of how trauma impacts victims or inadvertently
took actions that breached the confidentiality of a Restricted
Report.” Some commanders want to help, but do not know how.
This makes the support of a professionally trained victim advocate
especially critical, as these personnel can equip commanders with
the information and tools they need to best ensure the safety and
recovery of victims.

One-on-one interviews with survivors of sexual assault in the
military revealed the substantial burdens placed on victims as they
navigated the military justice and health systems. Many women and
men with whom the IRC spoke had dreamt their entire lives of a
career in the military; in fact, they loved being in the military and
did not want to leave, even after experiencing sexual assault or
sexual harassment. But because their experience in the aftermath
of the assault was handled so ineptly or met with hostility and
retaliation, many felt they had no choice but to separate. These
individual experiences are reflected in research. Data from the 2014
RAND Military Workplace Study indicate that exposure to sexual
assault doubled the odds that a member would separate from the
military in the ensuing 28 months.” RAND estimates that in 2014,
the military lost more than 16,000 person-years to sexual assault
and harassment, incurring the replacement costs. The impact of
these separations on both the individual and the military are
significant, resulting in broken lives and a fractured workforce.

I
“After my sexual

assault, three other
women came forward
in three months.
During that time, he
was never detained.
He started stalking
me — I had to move
barracks six times. |
had two different
prosecution teams
and four different
SVCs. My victim
advocate deployed
before the trial.”

-Survivor, as told to the IRC

in an interview

At times, getting the proper care and response after a sexual assault in the military seems as if it is

based on pure luck. There are so many places where the system can break down and when it does, it

can stem from any combination of poor training, bias, and the inability of command and other officials

to grasp the seriousness of this kind of violation. The IRC heard from several survivors whose

experiences illustrate these shortcomings:

54 A Service member who experiences sexual assault may choose to make a Restricted or Unrestricted Report to a DoD
authority. Victims make a Restricted Report to specified individuals (e.g., SARCs, SAPR VAs, or healthcare providers),
enabling confidential access to care and services. These reports are not referred for investigation and do not involve review
by command authorities. Given the desire for confidentiality, the victim is not asked to provide extensive details about the
sexual assault. SARCs therefore record limited data about these victims and the alleged offenses in the Defense Sexual
Assault Incident Database (DSAID). Unlike a Restricted Report, an Unrestricted Report of sexual assault is referred for
investigation to a Military Criminal Investigation Organization, and command is notified of the alleged incident. DoD collects
data on Unrestricted Reports from the cases entered into DSAID by SARCs. A victim can choose to participate in the justice
system by converting a Restricted Report to an Unrestricted Report at any time. Source: DoD SAPRO. (2021). Appendix
B: Statistical Data on Sexual Assault. Fiscal Year 2020 Annual Report on Sexual Assault in the Military.

5% Morral, A. R., Matthews, M., Cefalu, M., Schell, T. L., & Cottrell, L. (2021). Effects of Sexual Assault and Sexual
Harassment on Separation from the U.S. Military: Findings from the 2014 RAND Military Workplace Study. Santa Monica,
CA: RAND Corporation. https://www.rand.org/pubs/research_reports/RR870z10.html, 24.
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B One survivor had four different special victims counsel over the course of her case, requiring
her to retell her story multiple times;

B A severely traumatized survivor requested an expedited transfer, only to be expedited to a ship
that immediately deployed, leaving her feeling more isolated than ever;

B A survivor made a Restricted Report of sexual assault, but it was changed to Unrestricted
because the commander “guessed” she had made it, violating her privacy and her trust;

B A survivor’s advocate communicated with her for one month, then not again for two and a half
years (to ask if she wanted to speak with the IRC);

B One survivor traveled across the U.S. to return to the installation where she had been assaulted
to attend the court martial, only to have the judge fall asleep during the proceedings;

B One survivor was asked by the command what she had done to invite the assault and whether
she had been flirting with the man who attacked her.

This list could go on and on. The IRC listened to many Service members whose stories are a testament

to this hard truth: when things go wrong in the system for survivors, they can go disastrously wrong.

Making a report of sexual assault in the military is a brave choice. It “’_
takes tremendous courage to come forward, especially knowing the [ wasn’t sleeping. 1
negative consequences that could result. Most of the victims the IRC have violent
spoke with said they regretted making a report, either Restricted or

. ; PR nightmares. I started
Unrestricted. Many said that there was no confidentiality in the ©

process—everyone in the unit learned about the report, one way or dﬂﬁkmg to cope. I
another. Victims were often shunned and ostracized afterwards by was harassed by

their peers and leaders. Many had trouble getting time off to go to .
. : . . command for going
medical and legal appointments or taking care of themselves in the
aftermath of the assault. Bias and rape myths pervaded their to PS}’Ch- I fegfetted
interactions. Some victims told the IRC about being accused of lying ever reporting.’ ?

to harm someone’s career or get out of work.
-Survivor, as told to the IRC
Yet, there is every reason to believe that Service members who have in an interview

experienced sexual assault or sexual harassment can resume their

military career and be productive and successful. It all depends upon the way in which the military
responds to a report of sexual harassment or assault, the options and interventions available for the
survivor, the environment they return to, and whether or not there is ongoing support available.
Unfortunately, there is no guarantee that a Service member will have positive experiences with any of
these, much less all of them.
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6. Critical Deficiencies in the Workforce

The IRC found that the workforce dedicated to SAPR is not
adequately structured and resourced to do this critical work. Many
failures in prevention and response can be attributed to
inexperienced lawyers and investigators, collateral-duty SAPR VAs,
and the near total lack of actual prevention specialists. These
failures are not the fault of these personnel, but rather of a structure
that de-emphasizes specialization and experience, which are
necessary to address the complexities of sexual assault cases and the
needs of victims. This holds true across the various disciplines that

——
“I am the only full-

time victim advocate

tfor 18,000 people.”

- Civilian SAPR VA, as told

in an interview to the IRC

make up the military’s approach to sexual assault.

DoD and the Services Lack a True Prevention Capability

I
“Giving someone a

water bottle with the
hotline number is
too late—that’s
response, not
prevention. They
tend to get

conflated.”

- SARC, as told to the IRC

in a listening session

When asked about sexual assault and sexual harassment, Service
leaders frequently invoke the need for prevention. This important
commitment is not, however, matched by the resources or
capabilities of the current workforce. Prevention is a specific
discipline rooted in science and public health. For more than a
decade, evidence-informed strategies for the prevention of sexual
violence have been developed and tested, including some in the
military. Nevertheless, the Services continue to confuse sexual
assault response and awareness (e.g., training on reporting,
conducting awareness campaigns) with prevention. Examples

° dance contests,” and golf

include teal pancake breakfasts,’
tournaments™ to raise awareness of the SAPR program on base.
Although these activities are well meaning, they trivialize the
seriousness of the issue, and alienate Service members who have
experienced sexual assault. Moreover, these kinds of events are not

rooted in prevention science.

Across the Services, these events are evidence that prevention and awareness are regularly conflated.

As a result, SARCs are called upon to design initiatives and events that have little to do with research-

based prevention programs. Military personnel leading prevention activities are often double-hatted

56 Szoldra, P. (2021, April 14). Army unit urges soldiers to ‘be a hero, eat a pancake’ for sexual assault. Task & Purpose.
https://taskandpurpose.com/news/army-sexual-assault-awareness-teal-pancakes-hero/

57 Marine Corps Community Services. (2016). The Sexual Assault Prevention Innovation Award Winner Did What?
https://usmc-mccs.org/articles/the-sexual-assault-prevention-innovation-award-winner-did-what/

58 Levering, L. (2021, April 29). It Takes a Team: Fort Gordon observes Sexual Assault Awareness and Prevention Month.

Army.mil.

https://www.army.mil/article/245735/it_takes_a_team_fort_gordon_observes_sexual_assault_awareness_and_prevention_

month
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or tasked as collateral duty sexual assault responders. These personnel generally do not have the
expertise to design, implement, and evaluate comprehensive prevention activities, through no fault of
their own. The IRC learned that unfunded prevention mandates have also contributed to this
problem, requiring the Services to shoehorn people and programs to make it work.

Commanders must also play a role in prevention, but leaders at every — mE  —————————
level lack the knowledge, skills, and abilities necessary to be a force for “I regulaﬂy run

the prevention of sexual harassment and sexual assault. In particular, into commanders

primary prevention—stopping sexual violence before it starts—is not I :
. I3 T
well understood across the enterprise.”” " only wanting to

assign their most
Leading in prevention requires motre than a one-time awareness . '
s n P A dispensable leaders
campaign or simple statements of support. In the same way that the
military evaluates constantly shifting environments to develop winning to SARC/ [SAPR]
combat strategies, DoD and the Services must conduct a VA pOSitiOﬁS.
comprehensive scan of its capabilities to determine the optimum full-
omprenensy P P And that has
time prevention workforce and invest the resources necessary to
accomplish the mission. ended dlS?LStrOLlSly

. . _ for us in some
Serving Victims Cannot be a “Part Time” Effort .

cascs.
and Requires a Professional Response
- o o ] ] -Former SARC, as told to
In the military, the majority of victim advocacy is conducted by Service the TRC in a listening
members as a collateral duty® or developmental assignment. The IRC -
met collateral-duty SAPR Vas and SARCs who were assigned to these

roles without any regard for their strengths and abilities. Even when these collateral-duty personnel

session

cared about victims and wanted to do a good job, they lacked the knowledge and ability to do so.
Many had little, if any, experience in social services, and would soon rotate out of the position.

The assumption that a mechanic or logistics specialist will have the skills to effectively address the
complexities of sexual assault is an affront to victims. Importantly, though, the IRC also met
collateral-duty SAPR VAs and SARCs who volunteered for the positions and were excited to be part
of the solution. DoD and the Services should consider how to best harness the interest and

59DoD. (2020). DoDI 6400.09: DoD Policy on Integrated Primary Prevention of Self-Directed Harm and Prohibited Abuse or
Harm. https://www.esd.whs.mil/Portals/54/Documents/DD/issuances/dodi/640009p.pdf?ver=2020-09-11-104936-223

80 Primary prevention can include improving physical environments in barracks and installations, teaching basic sexual
education and developing healthy communication skills for sexual activities, and strengthening and enforcing policies that
prohibit hazing, stalking, and harassment, and increasing knowledge about military culture and violence prevention.

61 For example, across the Services, collateral duty sexual assault response personnel come from a range of military
occupational specialties, such as aircraft maintenance or logistics. The expectation is that these Service members will
spend the majority of their time in their primary job, and tack on additional hours to help staff their unit's SAPR or SHARP
program.
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enthusiasm of these young Service members without expecting them to serve in jobs that should be
filled by experienced, full-time professional advocates.

Sexual Assault Cases Require Specialized, Trained Military Justice
Practitioners

s The IRC found that military justice practitioners are hard-working,
“As a combat dedicated, and earnest. They too, however, lack the experience and
veteran, | specialization needed to effectively handle complex sexual assault
. cases. Service Judge Advocate General (JAG) Corps leadership, apart
fecoghize that the from the Navy,Jdoiot allow judge advocgtes V)Jho srgecialize in frirnli)nal
mﬂitary can’t litigation to stay in these positions for their careers. This creates a lack
protect my of confidence in military lawyers by both Service members and the
dauchter from public. After hearing from current and former military practitioners,

aughter He as well as sexual assault victims who participated in the military justice
sexual assault court-martial system, it is apparent that the Service’s JAG refusal to
24/7.. .1t just can’t.  allow talented practitioners to remain in career litigation billets harms
Butitd h both victims and accused. Those litigating special victim cases do not

utitdoes have possess the characteristics and skills to perform their job, which in turn
the responsibﬂity fosters institutional incompetence. Former military judges and judge
to Competendy advocates who spoke with the IRC described junior prosecutor
defend her. . and it courtroom performance as ranging from “terrible” to “incompetent.”

cren o However, in trials where seasoned special victim prosecutors
didn’t.” participated as co-counsel to the more inexperienced and often junior

_ counsel, the quality of government practice increased exponentially.
-Father of a survivor, as

told to the IRC in an In sum, the IRC found that these workforce deficiencies, namely lack
interview of specialization and experience, were apparent throughout each sector
of prevention and response. To address these critical gaps across the

workforce, the IRC recommends career tracks for military justice personnel; the establishment of a
dedicated primary prevention workforce; and the restructuring of the victim care and support
workforce to largely eliminate collateral duty for these essential positions. Gaps in manpower,

personnel, and training should be considered to create a workforce that can be sustainable over time.

7. Outdated Gender & Social Norms Persist Across the Force

Although the military has become increasingly diverse, women make up less than 18 percent of the
total force, and less than 30 percent of the force identifies as some racial minority.”” With these

dynamics, many women who serve report being treated differently than their male counterparts. In

62 Of total force members in 2018 (i.e., Active Duty, Reserve, and Guard members from all Services), 82 percent identify as
male and 71 percent identify as White. Source: Military OneSource. (2019). 2018 Demographics: Profile of the Military
Community. https://download.militaryonesource.mil/12038/MOS/Reports/2018-demographics-report.pdf, pp. 6-7.
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the IRC’s discussions with enlisted personnel, many Service women described feeling singled out or
the subject of near daily sexist comments, as one of few women in their units. Their perceptions are
reinforced by research.

When women are considered “less than” by their male peers orleaders, I
unit climates are breeding grounds® for gender disctimination, sexual “I heard that they
harassment, and sexual assault. Career fields that are especially male made a list of who
dominated can be at higher risk for sexual assault. According to
RAND, the highest risk career field for women is field artillery, with
more than 1 in 10 Service women experiencing sexual assault in 2018. with to get my ]Ob

I could have slept

. . o I was the joke to
Across the force, sexual violence is an outgrowth of lingering .,
“subcultures of misogyny,” as recently described by the Commandant them.

of the Marine Corps.” These subcultures don’t only exist in real life— o o
-Service woman NCO, as

told to the IRC through
the DoD Safe Helpline

they also thrive online. The IRC also spoke with multiple survivors of
sexual assault and sexual harassment who were targeted through social
media and other electronic means. Indeed, cyberharassment and
technology-facilitated® abuse was a recurring theme in the submissions from Service members to the
IRC through the DoD Safe Helpline. Their stories are reinforced by DoD data, which demonstrates
that cyberharassment contributes to hostile unit climates, and is, for some victims, the primary means
by which they experience abuse. Among active duty women, 30 percent who have experienced sexual
harassment indicate the harassment took place online, on social media or by other electronic

means.67’68

83 Flood, M., & Pease, B. (2009). Factors Influencing Attitudes to Violence Against Women. Trauma, Violence & Abuse,
10(2). www.jstor.org/stable/26636200: 125-142.

64 Matthews, M., Morral, A.R., Schell, T.L., Cefalu, M., Snoke, J., Briggs, R.J. (2018). Organizational Characteristics
Associated with Risk of Sexual Assault and Sexual Harassment in the U.S. Army. RAND Corporation.
https://www.rand.org/pubs/research_reports/RRA1013-1.html

65 Senate Armed Services Committee. (2020, March 5). Statement of the Honorable Thomas B. Modly Acting Secretary of
the Navy, Admiral Michael M. Gilday, Chief of Naval Operations, and General David H. Berger, Commandant of the U.S.
Marine Corps on Fiscal Year 2021 Department of the Navy Budget before the Senate Armed Services Committee.
https://www.armed-services.senate.gov/imo/media/doc/Modly--Gilday--Berger_03-05-20.pdf

66 Technology-facilitated abuse includes specific behaviors or crimes under the UCMJ, such as: Article 117a, nonconsensual
distribution of intimate digital images and Article 130 stalking. Additionally, technology-facilitated abuse describes forms of
harmful behavior or interpersonal violence that are communicated through social media, or other internet-based
platforms/applications. For example, retaliation for reporting a sexual assault can take place online by posting a derogatory
comment or even a threat to someone's social media page. Similarly, a Military Protective Order can be violated via
electronic communications if the subject contacts the victim through electronic means, i.e., email, chat, messenger, or other
social media application.

67 Breslin, R., Davis, E., Hylton, K., Hill, A., Klauberg, W., Petusky, M., Klahr, A. (2019). 2018 Workplace and Gender
Relations Survey of Active Duty Members: Overview Report. Report No. 2019-027. Alexandria, VA: Office of People
Analytics. https://apps.dtic.mil/sti/citations/AD1072334

68 Cyberharassment is also linked to sexual assault. DoD’s own surveys indicate that one-third of victims who report
experiencing sexual assault felt they had been the target of retaliation through online ostracism or maltreatment. Source:
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The IRC was confronted with the challenges posed by stubborn gender stereotypes in listening
sessions with junior enlisted Service members. These meetings exposed a profound disconnect
between the lessons that sexual assault and sexual harassment trainings seek to teach, and the
behaviors, attitudes, and beliefs of junior enlisted Service members towards SAPR/SHARP. These
young Service members told the IRC that training makes men afraid that they will be falsely accused
rather than providing skills and knowledge to be part of positive change.” They spoke of outdated
training that seemed to reinforce rape myths, rather than address misinformation.

In particular, the IRC heard from young men Service members who expressed confusion regarding
what behaviors could result in a “SHARP violation.” Some interpreted information sessions about
SHARP/SAPR to say: “don’t touch a female; don’t look at a female; and don’t talk to a female” to
avoid getting in trouble. This perception was reinforced by women Service members, who expressed

>

feeling at times like men in their units would simply avoid them, contributing to social isolation to the
detriment of unit cohesion. These perceptions are widespread. For example, in a new survey on
women in Army Special Forces, one male officer said, “I am afraid that female who fails to meet the
standards, she can end my career by claiming SHARP.”” In fact, this sentiment is so pervasive across
the force that SHARP has become a verb (e.g., Service members might “get Sharped” or victims may
make false accusations and “SHARP” an innocent Service member). Even the junior enlisted Service
members, with whom the IRC spoke shared sincere concern over the problem of sexual assault and
wanted to be engaged in solutions, held these misconceptions. False reporting is a commonly held
rape myth across the general population,” but is especially concerning in the military, where sexual
assault is significantly underreported,’”” and baseless reports are rare.”

In addition to sexism, harmful beliefs and attitudes on race, ethnicity, sexual orientation, gender
identity, and others have a connection to how Service members experience sexual harassment and
sexual assault. As others have rightly observed, “our military is a reflection of our own society.”™
The IRC met with survivors whose experiences with sexual assault and sexual harassment were

impossible to divorce from their race or ethnicity, or sexual orientation or gender identity. Another

DoD. (2017). Fiscal Year 2016 Annual Report on Sexual Assault in the Military.
https://sapr.mil/public/docs/reports/FY16_Annual/FY16_SAPRO_Annual_Report.pdf

8 These observations were made in IRC junior enlisted listening sessions virtual and site visits.

70 Britzky, H. (2021, May 18). ‘Stop the social experiment—New Survey Spotlights Bias Against Women in Army Special
Ops. Task and Purpose. https://taskandpurpose.com/news/army-special-operations-women-survey/

" Ibid.

72 DoD SAPRO. (2021). Appendix C: Metrics and Non-Metrics on Sexual Assault. Fiscal Year 2020 Annual Report on
Sexual Assault in the Military.
https://www.sapr.mil/sites/default/files/Appendix_C_Metrics_and_NonMetrics_on_Sexual_Assault_FY2020.pdf

3 1n 2020, 33 out of 3,358 sexual assault cases were not taken for action due to allegations determined to be “false or
baseless.” Source: DoD. (2021). Appendix B: Statistical Data on Sexual Assault. Fiscal Year 2020 Annual Report on
Sexual Assault in the Military.

74 Shinkman, P.D. (2021). How the Military Attempts to Right Racial Wrongs. U.S. News.
https://www.usnews.com/news/national-news/articles/2021-04-20/military-racism-george-floyd-and-new-attempts-at-change-
air-force-chief-gen-brown-discusses-the-future-of-the-armed-forces
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Service member described to the IRC how difficult it was, as a male survivor, to report the sexual
assault and ask for help, because he feared stigma from peers, who would scrutinize his sexuality. The
military cannot effectively prevent sexual assault and sexual harassment without a holistic effort to
promote a culture in which @/ Service members feel like they belong. ™

8. Little is Known about Perpetration

The most effective way to stop sexual harassment and sexual assault is to prevent perpetration, but
the Department lacks sufficient data to make evidence-based decisions in this domain. The bulk of
research on sexual violence in the military has focused on victims;® however, without complementary
research on perpetration—and the unique risk factors that drive some Service members to sexually
harass or assault others—the military lacks half of the total information needed to paint the full picture
of how and why sexual violence occurs. Despite the evidence that sexual harassment is strongly tied
to sexual assault risk, there is also little to no research on sexual harassment prevention within the
Department.”””® As a result, the impact of prevention activities in military communities, particularly
activities aimed at reducing perpetration, remains relatively unknown. This lack of insight regarding
the motivation, predictive behaviors, and impact of prevention programs on perpetrators is especially
concerning because some efforts may actually canse harm, if not implemented with care. For example, a
growing body of research indicates that some men who hold hostile attitudes towards women may
endorse increased sexual aggression after exposure to anti-violence messaging.”

5 These themes are addressed in a spoken word performance created by Rashan Legard, a survivor and platoon leader
with the 96th Aviation Support Battalion, 101st Combat Aviation Brigade at Fort Campbell, Kentucky. An article on the
Army’s website says the performance “shines a spotlight on mental health, LGBTQ discrimination, respect for women, and
race.” See: Rico, Antonieta. Officer shares harrowing experience of assault to drive culture change. Army Resilience
Directorate.
https://www.army.mil/article/246894/officer_shares_harrowing_experience_of_assault_to_drive_culture_change. 27 May
2021.

6 The need to gather data on perpetration was emphasized in many IRC working group meetings as an urgent research gap
for the Department and the Services.

7 In addition, the majority of research does not capture social trends and processes occurring at the interactional, team,
unit, community, or organizational levels.

78 In 2020, the DoD published the first ever DoD Sexual Assault Prevention and Response Research Agenda which
identifies ten research priorities. The agenda guides and informs SAPR research across the Department but is not directive
in nature or enforceable. Additionally, although the various forms of sexual violence share common risk and protective
factors, the current research agenda is not integrated (i.e., inclusive of suicide, substance misuse, etc.), and therefore
misses important opportunities to discover or test cross-cutting interventions.

9 Malamuth, N.M., Huppin, M., & Linz, D. (2018). Sexual assault interventions may be doing more harm than good with
high-risk males. Aggression and Violent Behavior, 41: 20-24. https://doi.org/10.1016/j.avb.2018.05.010
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Section llI: Recommendations

For full details, please see the report for each line of effort and the cross-cutting recommendations in

the corresponding Appendices.

Cross-cutting Recommendations

DoD should immediately make sexual harassment victims eligible for SAPR services and
undertake a review of all policies and structures tasked with addressing elements of the
military’s sexual harassment response.

DoD must undertake a comprehensive approach to professionalizing, strengthening, and
resourcing the workforce for SAPR across the board.

DoD must improve the military’s response to domestic violence, which is inextricably tied to
sexual assault, by taking key actions to enhance accountability, inform prevention through
better data collection, and increase access to victim care and support for Service members, their
families and partners who experience relationship abuse, including sexual assault.

DoD needs to improve data collection, including qualitative research and quantitative survey
tools, to better reflect the experiences of Service members whose intersecting identities, such
as race, ethnicity, sexual orientation, gender and gender identity, may place them at higher risk
for sexual harassment and sexual assault.

The Secretary of Defense should establish, alongside the OSD Office of the Special Victim
Prosecutor, the complementary role of the Senior Policy Advisor for Special Victims. The
Senior Policy Advisor should be supported by the new position of the DoD Special Victim
Advocate.

Recommendations by Line of Effort

Line of Effort 1: Accountability

1.1

1.2

1.3

1.4

1.5

32

Creation of the Office of the Special Victim Prosecutor within the Office of the Secretary
of Defense.

Independent, trained investigators for sexual harassment and mandatory initiation of
involuntary separation for all substantiated complaints.

Judge-ordered Military Protective Orders for victims of sexual assault and related
offenses.

Professionalized career billets for military justice personnel handling special victim
crimes.

Judge-alone sentencing in all noncapital general and special courts-martial and
establishment of sentencing parameters.



1.6 Expedite processing of proposed Executive Orders regarding military justice, including
those currently awaiting issuance related to sexual assault, sexual harassment, and other
special victim crimes.®

1.7 Modify the UCM] in several key areas to increase uniformity, reliability, and consistency
in the military justice system.

1.7a  The Secretary of Defense should direct the Defense Advisory Committee on
Investigations, Prosecution, and Defense of Sexual Assault in the Armed Forces
(DAC-IPAD) to study Article 32 Preliminary Hearings.

1.7b  The Secretary of Defense should direct the DAC-IPAD to study Article 34, Advice to
Convening Authority Before Referral to Trial.

1.7c  The UCM]J should be amended to establish a preponderance of the evidence standard
for non-judicial punishment.

1.7d  Article 25 of the UCM]J should be amended to establish random selection of panel
members.

1.7e  The Secretary of Defense should direct the Services to establish funding appropriate

for defense counsel control of their own resources.

1.7f  Article 128b. of the UCM]J should be amended to include dating violence.

1.8 Study caseloads to attain the optimum timeline for the military justice process.

Line of Effort 2: Prevention

2.1 Equip all leaders with prevention competencies and evaluate their performance.

2.1a  The Under Secretary of Defense for Personnel and Readiness (USD(P&R)) should
define the competencies leaders must have to oversee prevention.

2.1b  The Services and the National Guard Bureau (NGB) should develop and hold leaders
appropriately accountable for prevention.

2.1c  The Services and the NGB should equip all leaders to develop and deliver informed
prevention messages in formal and informal settings.

2.2 Establish a dedicated primary prevention workforce.
2.2a  USD(P&R) should develop a model for a dedicated and capable prevention

workforce.
2.2b  USD(P&R) should develop a professional credential for the prevention workforce.

2.2c  The Services should determine the optimum full-time prevention workforce, and
equip all echelons of active duty, reserve, and guard organizations.

80 The IRC notes that this recommendation, which supports the Department’s efforts to enumerate sexual harassment as a
specified offense under the general Article 134, was previously endorsed by the 2019 Sexual Assault Accountability and
Investigation Task Force. See: https://media.defense.gov/2019/May/02/2002127159/-1/-1/1/SAAITF_REPORT.PDF
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2.3

2.4

2.5

2.6

2.7

2.8

34

Implement community-level prevention strategies unique to Service members’
environments.

2.3a  The Services and the NGB should resource and implement prevention strategies at
organizational and community levels.

2.3b  USD(P&R) should identify a non-clinical OSD-level Office of Primary Responsibility
for alcohol policy and develop relevant policy guidance and oversight.

Modernize prevention education and skill-building to reflect today’s generation of

Service members.

Identify and actively support Service members with the most effective prevention
interventions.

2.5a  The Services and the NGB should institute a pilot program to link Service members
with resources and support.

2.5b  The Services and the NGB should employ virtual platforms to provide support to all
Service members.

Create a state-of-the-art DoD prevention research capability.

2.6 a  DoD should establish a dedicated research center for the primary prevention of
interpersonal and self-directed violence.

2.6 b USD(P&R), the Services, and the NGB should continually review and update all
policies that unnecessarily restrict data collection on important populations of Service
members.

2.6 ¢ The Secretary of Defense should immediately authorize operational testing of the Air
Force Compatibility Assessment with a cross-Service pre-accession sample, allowing
for important research and intervention development.

2.6d USD(P&R) should commission research on gender and masculinities to develop
effective social marketing strategies to facilitate primary prevention efforts.

Establish a comprehensive National Guard primary prevention strategy.

2.7a  The NGB should develop Army National and Air National Guard prevention
strategies aligned with DoD’s Prevention Plan of Action, based on the National
Guard’s unique construct and missions.

2.7b  USD(P&R) should submit a legislative proposal providing authorization and funding
for the NGB to conduct recurring National Guard unit inspections and staff
assistance visits for prevention oversight and assistance.

USD(P&R) should update the Department’s prevention strategy, including the DoD
Prevention Plan of Action, to incorporate approved IRC recommendations.



Line of Effort 3: Climate and Culture
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3.2

3.3

3.4

3.5

3.6

3.7

35

USD(P&R) should codify in policy and direct the development and implementation of
metrics related to sexual harassment and sexual assault as part of readiness tracking
and reporting.

USD(P&R) should direct the Services to educate the force about sexual harassment
and sexual assault within the context of the Services’ core values.

DoD must execute on the principle that addressing sexual harassment and sexual

assault in the 21st century requires engaging with the cyber domain.

3.3a  Collect data to measure the problem of cyberharassment (and related harms).

3.3b  Educate leaders on cyberharassment and technology-facilitated sexual harassment and
sexual assault.

3.3c Hold Service members appropriately accountable who engage in cyberharassment and
other forms of technology-facilitated sexual harassment and sexual assault.

DoD should ensure that there is an internal focus on preventing sexual harm and

gender-based violence across the force in implementing the 2017 National Women,

Peace, and Security (WPS) Act.

3.4a Elevate and standardize the gender advisor workforce.

3.4b  Use qualitative data as part of indicators for Defense Objective One of the WPS
Strategic Framework.

3.4c Integrate a gender analysis into the military’s planning & operational frameworks.

3.4d Review and revise Professional Military Education (PME) and DoD schoolhouse
curricula to mainstream WPS priorities.

3.4e  Congress should support DoD’s inclusion of Personnel & Readiness in WPS
implementation and codify in legislation.

Use qualitative data to select, develop, and evaluate the right leaders for command

positions.

3.5a  Use qualitative data to select and develop the right leaders.

3.5b Include a meaningful narrative section in performance evaluations for officers and
NCOs.

Building a climate for the reduction of sexual harassment and sexual assault as a

fundamental leader development requirement.

USD(P&R) should undertake a series of enhancements to the climate survey process to
ensure that timely, actionable data can be used to improve unit climate on sexual
harassment and assault.

3.7a USD(P&R) should develop a standardized “pulse survey” tool that would enable unit-
level commanders to collect real-time climate data on sexual harassment and sexual



3.8

3.7b

3.7c

3.7d

assault from Service members in their units between required administrations of the
Defense Organizational Climate Survey (DEOCS).

The Secretary of Defense should direct the Services to develop a formal system to
share climate survey data at the unit level and initiate and evaluate corrective action
plans.

USD(P&R) should accelerate efforts to develop a validated “Climate Benchmark” to
measure healthy and unhealthy climate at the unit level.

The Secretary of Defense should assess whether current DoD policies, relevant
components, and the Service-level Equal Opportunity workforce have the capacity to
help commanders resolve climate issues.

The Services should publish the nature and results of all disciplinary actions related to

sexual misconduct and disseminate this information to troops periodically.

Line of Effort 4: Victim Care and Support

4.1

4.2

4.3
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Optimize the victim care and support workforce.

41 a
41b

41 c

41d

Move SARCs and SAPR VAs from the command reporting structure.

Eliminate collateral duty for SARCs and SAPR VAs, with exceptions for ships,
submarines, and isolated installations.

Explore the co-location of SAPR and SHARP with other special victim services, such
as FAP, to improve coordination, collaboration, and consistency in victim support.
Train Independent Duty Corpsmen to be Sexual Assault Medical Forensic Examiners
so patient care and evidence collection can be provided in deployed and isolated

environments.

Expand victim service options to meet the needs of all survivors of sexual assault and

sexual harassment.

4.2 a

4.2b

4.2 c

4.2d

4.2 ¢

Increase access to and visibility of civilian community-based care.

Authorize Service members to access the full spectrum of VA services for conditions
related to military sexual assault and sexual harassment confidentially, and without a
referral.

Expand access to CATCH to include victims of sexual harassment and enable Service
members to self-service access to CATCH.

Create survivor-led peer support programs that allow for in-person, virtual, and
telephone interaction.

Amplify victims’ rights and services in the post-trial period.

Center the survivor to facilitate healing and restoration.

4.3 a

43b

Implement the No Wrong Door approach to sexual harassment, sexual assault, and
domestic abuse across the Services and NGB.

Institute a “Commander’s Package” from the SAPR VA with recommendations for
victim care and support.



4.3 c  Allow survivors flexibility to take non-chargeable time off for seeking services or time
for recovery from sexual assault.

4.3d Increase victim agency and control of the response process by: maximizing adherence
to survivor preference on reporting status, and centering survivor preferences in
expedited transfers.

4.3 e  Study the methods our allies have used to make amends to survivors, including
restorative engagement to acknowledge harm, and potential victim compensation.

4.4 Re-envision training and research to improve victim care and support.

4.4a  Establish a Defense Sexual Assault and Sexual Harassment Center of Excellence that
administers a core curriculum of trauma and response trainings for all SAPR VAs and
SARCs, chaplains, and other response personnel.

4.4b  Develop training to build the capacity of SARCs and SAPR VAs to provide culturally
competent care to Service members from communities of color, LGBTQ+ Service
members, religious minorities, and men

4.4 c  Revise and update training modules on appropriate response to sexual assault and
sexual harassment in PME for officers and NCOs.

4.4d Usean action research model to identify root problems, test interventions, and create

best practices with survivors’ input

Section I1V: Way Forward

he U.S. military is highly socialized to change. From permanent changes of station to

deployments to implementing and executing new laws, change is a constant. It is always

happening. In deciding whether to adopt and implement the IRC’s recommendations, every
stakeholder needs to have the courage to challenge the status quo. The courage to change must come
from the Department and the Services, but it also must come from Congress. For the past decade,
many lawmakers have said that change is needed, but the Department requires resources. Congress,
therefore, needs to take action by providing meaningful resources at the enterprise level. Moving the
needle on sexual harassment and assault will require new investments in victim services and
prevention. While it was beyond the scope of this analysis, the IRC anticipates that such investments
will result in cost savings to the military in productivity, health, mental health, and other costs related

to sexual harassment and assault.®!

81 Based on CDC data, the individual lifetime cost of rape is estimated to be $122,461 per victim; across the U.S. population,
this is estimated at nearly $3.1 trillion (in 2014 dollars). Costs are based on combined expenses from medical care to
victims, criminal justice responses, lost work productivity among victims and offenders, and others. Peterson, C., DeGue,
S., Florence, C., & Lokey, C. N. (2017). Lifetime Economic Burden of Rape Among U.S. Adults. American journal of
preventive medicine, 52(6), 691-701. https://doi.org/10.1016/j.amepre.2016.11.014
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Congressional Oversight

The IRC is mindful that DoD and the Services have been working to implement a considerable
number of Congressional requirements focused on SAPR. According to a 2021 GAO report,*
between 2004 and 2019, Congress enacted 249 requirements that largely cover victim advocacy and
support, management and oversight, and military justice, with a smaller number addressing prevention.
This has resulted in ongoing shifts to policy and implementation plans related to sexual assault and
harassment. The IRC recommendations also include items for legislative actions, including changing
the role of commanders in military justice decisions. The IRC recommends that legislative changes
to the UCM] be prioritized for Congress in this year’s National Defense Authorization Act (NDAA)
with implementation dates of 2023. The IRC urges Congtress to consider reasonable timeframes for
implementation and importantly, evaluation of new provisions. To improve accountability on sexual
assault prevention and response, Congress should also encourage greater transparency of Service-level
spending in these areas.

Timeline & Implementation

Each IRC recommendation is important to the overall effort of establishing command climates of
dignity and respect, stopping sexual assaults and related misconduct, and supporting victims.
Accordingly, each should be implemented as swiftly as possible with due regard for taking the time
necessary to implement carefully and fully. Some recommendations require legislation,
implementation by the President, and the establishment of new organizations, policies, and
procedures, along with the requisite training, by the Department. Others may be implemented much
more quickly. The priorities noted here in no way diminish the critical importance of the other

recommendations, but rather identify pressing issues for near-term and immediate action:

B Given the vital importance of victim services, and the serious deficiencies identified in this
report, the recommendations in this area should be prioritized. The manpower study and desk
audit (Recommendation 4.1b) should be initiated within three months from the date of this
report. Additional Victim Care and Support recommendations should be prioritized for action
as soon as possible, but no later than 6 months from the date of this report.

The following recommendations require policy changes that are long overdue and therefore should
be prioritized for immediate action by the Department:

B Issuing policy guidance enabling SAPR VAs to provide response services to sexual harassment
victims;

B Dectermining who should serve as investigators for formal sexual harassment complaints
outside of the chain of command, taking into account the comfort level of victims in talking to

82 GAO. (2021). Sexual Assault in the Military: Continued Congressional Oversight and Additional DoD Focus on
Prevention Could Aid DoD'’s Efforts. https://www.gao.gov/assets/gao-21-463t.pdf

38



investigators and the capacity of each proposed group to understand and investigate sexual
harassment cases (see Recommendation 1.2);
B Reissuing DoD’s policy on “Domestic Abuse Involving DoD Military and Certain Affiliated

Personnel,”®

which critically expands the DoD definition of “intimate partner” to include
dating partners when defining eligibility for military-provisioned services regarding intimate
partner violence (including sexual assault in the context of a relationship); and,

B Lifting restrictions on Service-level research on sexual minorities under the USD(P&R) policy
memorandum, “Repeal of Don’t Ask Don’t Tell and Future Impact on Policy” dated January

28, 2011 (see Recommendation 2.6 b).

Many of the recommendations from the IRC’s Accountability line of effort require Congress to amend
the Uniform Code of Military Justice and make fundamental changes to military justice. These changes
will take a considerable amount of time to fully implement. Accordingly, Appendix B discusses the
appropriate timeline for implementing these recommendations. Similarly, Appendix C discusses the
appropriate timeline for implementing the IRC’s Prevention recommendations.

Because oversight of the Department’s efforts in this area is important, the DAC-IPAD should be
reconstituted without delay. The IRC also recommends that the Defense Advisory Committee for
the Prevention of Sexual Misconduct be established as soon as possible.

Areas for Further Study

The IRC attempted to address as many issues as possible under its Charter. Given the limitations of a
90-day timeframe, not all concerns raised by stakeholders could be fully examined. Below are several
areas that have been identified for further study. *

Military Service Academies

Although time constraints prevented the IRC from a separate in-depth focus on the Military Service
Academies, the IRC kept the Academies in mind while framing the recommendations. Because the
cadets and midshipmen are on active duty and subject to the UCMJ®, they will benefit from the
changes to military justice policy, practice, and procedure; however, implementation of the IRC’s

recommendations should include an analysis of their unique requirements.

83 DoD. (2017). DoDI 6400.06: Domestic Abuse Involving DoD Military and Certain Affiliated Personnel.
https://www.esd.whs.mil/Portals/54/Documents/DD/issuances/dodi/640006p.pdf

84 A complete write-up of these issue areas can be found in Appendix F.

85 Similarly, while the IRC did not examine the unique considerations of sexual assault and sexual harassment in the U.S.
Coast Guard, pursuant to 10 U.S.C. § 101 and 14 U.S.C. § 101, the Coast Guard is a military service and a branch of the
Armed Forces of the United States at all times. Coast Guard officers and enlisted members are subject to the UCMJ
pursuant to 10 U.S.C. § 802 (Article 2), and the Coast Guard is part of the military justice system as implemented in the
MCM (2019 ed.). The IRC welcomed the participation of the Coast Guard on its Accountability consultative team.
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Long-term Behavioral Health and Victim Care

Stigma is a significant barrier to seeking behavioral health services in the military community because
the culture sets the expectation that Service members should be able to handle problems on their
own.” A major obstacle to survivors of sexual assault seeking long-term support for trauma is the
fear of losing benefits, or being declared “unfit for duty.” The IRC recommends DoD and the Services
continue to study the impact of stigma on survivors’ use of behavioral health services.

Administrative Separation Boards, Grade Determination Boards,
and Boards of Inquiry

The IRC heard from many survivors (and several commanders) about their frustrations with the
Service’s various administrative boards, in that Service members with substantiated sexual assault
allegations whose commanders initiate separation are afforded the opportunity to prove that they
should nonetheless remain in the military. These administrative boards are comprised of Service
members hand-selected by command®” and with no legal training. The IRC heard resounding
concerns that these Boards are not impartial and frequently decide to retain Service members despite
substantiated incidents of sexual harassment or sexual assault. The IRC believes an extensive review
of these Boards should be conducted by the DAC-IPAD to determine if there are systemic issues
regarding their structure and decisions.

Victim Collateral Misconduct

Victims of sexual assault may have engaged in minor misconduct, such as underage drinking or
fraternization, associated with the sexual assault incident. The thorny issue of whether and how to
dispose of such misconduct currently rests with the victim’s commander—which can create a chilling
effect on victims’ decisions to report their assault or even seek services. DoD is in the process of
issuing a “Safe-to-Report” policy required by Congress™ regarding collateral misconduct of victims of
sexual assault and may include an outright prohibition on punishing victims who engage in minor
collateral misconduct. The IRC supports the inclusion of such a prohibition. If enacted, the
Department should consider assessing whether retroactive expungement of such records for previous
victims, who did not receive the protections afforded by the new policy, would best attain justice. If
the new policy does not include this type of prohibition, and due to the IRC’s broken trust findings
(See Recommendation 1.1), the Department should consider what role the proposed Special Victim
Prosecutor, rather than commanders, should have in meting out collateral misconduct.

8 Kaplan, D. (2019). Reducing Military Mental Health Stigma to Improve Treatment Engagement: Guidance for Clinicians.
Psychological Health Center of Excellence, Department of Defense. https://www.pdhealth.mil/news/blog/reducing-military-
mental-health-stigma-improve-treatment-engagement-guidance-clinicians

87 The commander who selects the board members is typically at higher level than the commander who issued the
nonjudicial punishment or reprimand, which may result in a process that is frustrating for both victim and the commander
who issued disciplinary action for the substantiated allegation.

88 Section 539A of the NDAA for FY21.
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Guard and Reserve

A key principle undergirding the IRC’s recommendations is the importance of equal access to justice,
and consistent quality for victim care and support across the Total Force; however, the Guard and
Reserve face unique challenges that simply do not allow them to develop perfectly parallel policies.
DoD and Congtress should support the efforts of the Guard, and the Reserves, to find solutions to
the complex state and federal jurisdictional questions surrounding sexual harassment and sexual
assault of these Service members. The Prevention section of this report includes recommendations
specific to the Guard.

Civilian Workforce

Although this report focused on Service members, the IRC is mindful that the Department also
employs nearly 900,000 DoD civilians across the globe,” and significant challenges remain in how
DoD and the Services respond to sexual harassment and sexual assault affecting civilian personnel.
The IRC recommends a continued focus on implementing the recommendations included in the GAO
report, “Sexual Harassment and Assault: Guidance Needed to Ensure Consistent Tracking, Response,

9590

and Training for DoD Civilians.

Final Thoughts

In the battle against sexual harassment and sexual assault in the military, there can be no middle
ground. Leaders can either be “all in” for a culture free from sexual harassment and sexual assault, or
they can allow for a culture of impunity to persist. Commanders must establish clear rules with
concrete examples of what a healthy command climate of dignity and respect looks like. They must
emphasize those rules at every opportunity, and seamlessly weave these standards for conduct into
the fabric of their unit’s day-to-day operations.

Service members closely observe when commanders enforce what they teach, so no breach can go
uncorrected. Even “low-level” offensive statements require reprimand and consequence so that
Service members know that commanders are living by the popular military saying, “the standard you
walk by is the standard you accept.” This vigilance and expectation of respect must also extend to the
online environment, which is an extension of unit climate.

The IRC believes that the hard truths uncovered here are not intractable problems. Realizing a more
inclusive and safer military is achievable—provided DoD, the Services, and Congress commit to

8 Davidson, J. (2021). Most reports by civilians of sexual assault go unrecorded in Defense Department database. The
Washington Post. https://lwww.washingtonpost.com/politics/defense-civilians-sexual-assault/2021/02/19/306c0150-729e-
11eb-adeb-44012a612cf9_story.html

909 GAQ. (2021). Sexual Harassment and Assault: Guidance Needed to Ensure Consistent Tracking, Response, and
Training for DoD Civilians. https://www.gao.gov/assets/gao-21-113.pdf
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taking a whole-of-body approach through investments in prevention, climate and culture,
accountability, and victim care and support.
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Appendix A: Cross-cutting Recommendations

Through the course of its work, the Independent Review Commission (IRC) on Sexual Assault in the
Military identified several overarching themes ripe for specific recommendations that were not
exclusive to any one line of effort in its Charter. The following are high-level recommendations for
the Department of Defense (DoD) to consider as it works to improve prevention and response to
sexual assault and sexual harassment in the military.

Implement an Enduring & Comprehensive Policy Response to
Sexual Harassment

DoD’s approach to sexual harassment is fractured across several components and should be addressed
in direct coordination with Sexual Assault Prevention and Response (SAPR) policies to reflect the
established continuum of harm." DoD must undertake a comprehensive review of policies and
structures tasked with addressing elements of the military’s sexual harassment response. In the
interim, the IRC recommends DoD issue policy guidance enabling SAPR Victim Advocates (VAs) to
provide response services to sexual harassment victims, so that no one is turned away who needs
support.”

Restructure the SAPR Workforce

To move the needle on sexual violence prevention and response, DoD and the Services must
restructure the workforce. The military is an organization of decisive action; however, the perception
that action is lagging in the area of sexual violence cannot be overstated. The current workforce
structure, including lack of career tracks for military justice personnel, the use of collateral-duty SAPR
VAs, and double-hatted prevention specialists, is inadequate to address the scope of the problem. To
correct these deficiencies, the IRC recommends that DoD take a comprehensive approach to
restructuring the workforce that professionalizes and strengthens each of the critical disciplines,
including public health experts, lawyers, investigators, and victim advocates.

Additionally, the IRC recommends the establishment of a dedicated primary prevention workforce,
separate from the response personnel. As these efforts roll out, they should be articulated as
comprehensive approach to SAPR. By redesigning the SAPR workforce, DoD will fill critical gaps
and build long-term capacity to achieve its goals.

1 Research by RAND illuminates these intersections: Service members who experience sexual harassment and gender
discrimination suffer higher rates of sexual assault. Source: RAND. (2017). Improving Oversight and Coordination of
Department of Defense Programs That Address Problematic Behaviors among Military Personnel. Santa Monica, CA:
RAND Corporation. https://www.rand.org/pubs/research_reports/RR1352.html

2 For example, victim advocacy, safety planning, or other trauma-informed care to assist Service members who have
experienced sexual harassment. This may include helping the Service member to address any immediate safety needs,
understand their reporting options, and identify any behavioral health services that may be helpful.



Improve DoD’s Response to Domestic Violence

Because spousal and intimate partner relationships can also include sexual violence, the IRC could not
comprehensively accomplish the mission in its Charter without including domestic violence alongside
sexual assault and sexual harassment. Indeed, in the IRC’s site visits and interviews with junior enlisted
personnel, sexual assault by a spouse or intimate partner was repeatedly mentioned. In the general
population and the military community, intimate partner violence frequently overlaps with sexual
assault. Roughly 32 percent of active duty women and 30 percent of wives of active duty men have
experienced domestic violence in the form of sexual violence, physical violence, or stalking at some
point in their lifetimes.” Sexual assault in intimate partner relationships is also a lethality indicator.
Decades of research have established that sexual abuse by spouses or intimate partners often takes
place as part of a continuum of controlling and coercive behaviors that together indicate high risk for
domestic violence homicide.*”

DoD must improve the military’s response to domestic violence, which is inextricably tied to sexual
assault, and therefore reflected in key aspects of the IRC’s recommendations across all four lines of
effort. The IRC recommends several actions to enhance accountability, inform prevention through
better data collection, and increase access to victim care and support for Service members, their
families and partners who experience relationship abuse, including sexual assault in the context of an
intimate partner relationship.

B Designated independent judge advocates should replace commanders in deciding whether to
charge a suspect with a crime (preferral), and whether that charge should be tried at court-
martial (referral) in domestic violence cases, as the IRC recommends for sexual assault, sexual
harassment, and other special victim crimes (see Recommendation 1.1).°

3 Black, M., & Merrick, M. (2013). Prevalence of Intimate Partner Violence, Sexual Violence, and Stalking among Active
Duty Women and Wives of Active Duty Men—Comparisons with Women in the U.S. General Population, 2010. CDC,
National Center for Injury Prevention and Control, 1.
https://www.sapr.mil/public/docs/research/2010_National_Intimate_Partner_and_Sexual_Violence_Survey-
Technical_Report.pdf

4 Campbell, J., Webster, D., Mahoney, P., O’Sullivan, C., White, M., Eliacin, J., Roehl, J., Guertin, K., & Semple, K. (2005).
Intimate Partner Violence Risk Assessment Validation Study, Final Report. National Institute of Justice.
https://www.ncjrs.gov/pdffiles1/nij/grants/209731.pdf

5 Ibid.

6 This concept stands in contrast to the current approach in the military justice system, which withholds initial disposition
decisions for certain sexual assault offenses to the first O6 level commander. By default, nonsexual domestic violence
crimes are excluded from the withholding policy, and therefore are subject to the general command concept of withholding
initial disposition decisions “at the lowest level.” Because the DoD does not track how many domestic violence cases get
charged verses those that are handled at the nonjudicial level, the IRC considered feedback from scoping sessions with
victims, military prosecutors and special victim counsel who opined that intimate partner/domestic violence cases rarely—if
ever—see the inside of a courtroom.

The recent GAO report on domestic abuse, as well as multiple military justice practitioners with whom the IRC spoke, have
raised multiple concerns with this approach, which presupposes that anything less than a sex crime is inherently less
serious in nature (and therefore appropriately handled via other means, such as nonjudicial punishment). Unfortunately,
domestic violence is typically a crime that involves repeated patterns of threatening and abusive behavior, which requires
swift intervention and accountability for the offender. One of the most concerning aspects of this approach is that anything



B DoD should establish a mechanism to track prevalence of domestic abuse/intimate pattnet-
related sexual assault by collecting information on the victim-perpetrator relationship in the
Workplace and Gender Relations Surveys of Active Duty Members (WGRA), and Workplace
and Gender Relations Sutveys of Reserve Component Members (WGRR).

B The Under Secretary of Defense for Personnel and Readiness (USD (P&R)) should immediately
publish the reissuance of DoD Instruction (DoDI) 6400.06, “Domestic Abuse Involving DoD
Military and Certain Affiliated Personnel,” which expands the DoD definition of “intimate
partner” to include dating partners in eligibility for Family Advocacy Program (FAP) services,
and contains several measures to improve coordination between FAP and SAPR/Sexual
Harassment Assault Response and Prevention (SHARP) to maximize victims’ options in

seeking support for intimate partner-related sexual assault.”

The IRC also recommends DoD heed the observations from the Government Accountability Office
(GAO) May 2021 Reportt, and urgently develop the statutorily required database to track all reported
domestic violence incidents, and collect command action—disciplinary and administrative—taken to
address domestic violence.” The Office of the Secretary of Defense (OSD) oversight for this database
should be led by the Deputy Secretary of Defense, or USD(P&R), to ensure sustained attention to the
problem of domestic violence commensurate with its seriousness and Congressional interest.

Improve DoD Data to Better Reflect the Experiences of Service
Members with Intersectional Identities

The experience of sexual violence is not divorced from Service members’ multilayered identities. Data
collection, research, and data reporting must be designed with an intentionally intersectional approach,
because victims of sexual harassment and sexual assault can experience these harms differently, in
connection with their gender, sexual orientation or gender identity, race, ethnicity, or other
characteristics of who they are. For example, new data from RAND shows that just 12 percent of
Service members identify as “other than heterosexual,” but account for 43 percent of sexual assaults

short of a court-martial conviction of domestic violence will allow Service member abusers to maintain possession of their
personal firearms. DoD has implemented the Lautenberg amendment (18 U.S.C. § 922(g)(9)) by prohibiting military abusers
who have been convicted of domestic violence by a general or special court-martial from possessing a firearm, but not those
disciplined through summary court-martial conviction, nonjudicial punishment, or administrative actions. This is worrisome,
considering that abusers’ access to firearms increases risk of domestic violence homicide five-fold. Source: Campbell J.C.,
Webster D., Koziol-McLain J., et al. (2003). Risk factors for femicide in abusive relationships: results from a multisite case
control study. American Journal of Public Health, 93(7), 1089-1097.

"This recommendation should not be considered a substitute for the enduring need for the Department to develop a robust
prevalence metric for all forms of domestic violence—including abuse experienced by civilian military spouses and intimate
partners.

8 DoD. (2017). DoDI 6400.06: Domestic Abuse Involving DoD Military and Certain Affiliated Personnel.
https://www.esd.whs.mil/Portals/54/Documents/DD/issuances/dodi/640006p.pdf

9 Since 2006, GAO has recommended DoD track command action for domestic violence cases. It has recommended (for
the third time) DoD do so in the May 2021 report. Source: GAO (2021, May 6). Domestic abuse: Actions Needed to
Enhance DoD’s Prevention, Response, and Oversight. Report No. GAO-21-289. https://www.gao.gov/products/gao-21-289



in the military."”  Approximately 1 in 3 Black Service members report experiencing past-year
racial/ethnic harassment."

Prevalence data from the civilian population clearly demonstrate the disproportionate impact of sexual
and intimate partner violence among women of color, particularly Black women, and American

Indian/Alaska Native women.'"”

Curiously, DoD sexual assault and harassment prevalence data do
not reflect this same pattern.” More information is needed to better understand how racial/ethnic
minority Service members experience sexual violence. These Service members may simultaneously
be the targets of racial harassment and sexual harassment, perhaps making both more difficult to

detect or report.

DoD must improve data collection (including qualitative research and quantitative survey tools) and
data reporting to better reflect the experiences of service members whose marginal identities (e.g.,
racial, ethnic, sexual, and gender minorities), may place them at higher risk for sexual harassment and
sexual assault in the military.

Improve Data Collection and Data Reporting on Sexual Assault

B DoD should require the collection of data regarding sexual orientation and gender identity in
Defense Sexual Assault Incident Database (DSAID);"

B DoD should require the collection of data regarding sexual orientation and gender identity on
the WGRA and WGRR;"”

B DoD should ensure the WGRA and WGRR publish both past-year prevalence, prior to joining
the military prevalence, and lifetime prevalence of sexual assault by race and ethnicity, sexual
orientation, and gender identity;

10 Morral, A.R. & Schell, T.L. (2021). Sexual Assault of Sexual Minorities in the U.S. Military. RAND Corporation.
https://www.rand.org/pubs/research_reports/RRA1390-1.html

11 Daniel, S., Claros, A.Y., Namrow, N., Siebel, M., Campbell, A., McGrath, D., & Klahr, A. (2019). 2017 Workplace and
Equal Opportunity Survey of Active Duty Members: Executive Report. Report No. 2018-023. Alexandria, VA: Office of
People Analytics. https://taskandpurpose.com/app/uploads/2021/01/27/2017-Workplace-and-Equal-Opportunity-Survey-
Report.pdf.

2 Black, M.C., Basile, K.C., Breiding, M.J., Smith, S.G., Walters, M.L., Merrick, M.T., Chen, J., & Stevens, M.R. (2011).
The National Intimate Partner and Sexual Violence Survey (NISVS): 2010 Summary Report. Atlanta, GA: CDC, National
Center for Injury Prevention and Control.

13 Breslin, R., Davis, E., Hylton, K., Hill, A., Klauberg, W., Petusky, M., Klahr, A. (2019). 2018 Workplace and Gender
Relations Survey of Active Duty Members: Overview Report. Report No. 2019-027. Alexandria, VA: Office of People
Analytics, 67. https://apps.dtic.mil/sti/citations/AD1072334

14 DSAID is the Department'’s authoritative, centralized case-level database used to collect and maintain information on
sexual assaults involving members of the Armed Forces, including tracking and reporting on sexual assault-related
retaliation data. DoD SAPRO operates DSAID and works collaboratively with the Services to implement and sustain the
system. Source: DoD SAPRO. (2021). Defense Sexual Assault Incident Database (DSAID).
https://www.sapr.mil/?g=dsaid-overview

15 The WGRA offers critical insights regarding the estimated prevalence and characteristics of sexual assault, sexual
harassment, and gender discrimination in the active component; Service member experiences with reporting these types of
incidents; and perceptions of unit culture and climate. The WGRR captures key insights as to the estimated prevalence and
characteristics of sexual assault, sexual harassment, and gender discrimination in the Reserve component, Service member
attitudes and beliefs vis-a-vis these issues, and perceptions of unit climate.



B To improve the ability to compare rates of sexual assault'®

among service members of color
with rates in the general population, the DoD Sexual Assault Prevention and Response Office
(SAPRO) should work with the Centers for Disease Control and Prevention (CDC) Division
of Violence Prevention to ensure that future reports of the military supplement to the National
Intimate Partner and Sexual Violence Survey include a breakdown of past-year and lifetime
prevalence by race/ethnicity. These data should be reported with the most granularity possible

(e.g., specific racial and ethnic groups rather than “minority” and “not minority”)."

Improve Data Collection and Data Reporting on Sexual
Harassment

B DoD should ensure the WGRA and WGRR publish sexual harassment prevalence data by race
and ethnicity, sexual orientation, and gender identity;

B DoD should evaluate ways to better collect data, via existing DoD-wide surveys, on the role of
race/ethnicity on the experience of sexual harassment (i.e., racialized sexual harassment) in the
military; and,

B DoD should require the Services and the National Guard Bureau to publish the following data
for all sexual harassment complaints:

- A breakdown of service members who filed complaints (“complainants”) by gender,
gender identity and sexual orientation, race and ethnicity;

- A breakdown of all substantiated, unsubstantiated, and dismissed sexual harassment
complaints by gender, gender identity and sexual orientation, race and ethnicity;

- A breakdown of offender characteristics for complaints by gender, gender identity and
sexual orientation, race, and ethnicity; and,

- A breakdown of offender characteristics for substantiated complaints by gender, gender
identity and sexual orientation, race and ethnicity.

Improve Data Collection and Data Reporting on Others Forms of

Harassment and Discrimination that May Contribute to Risk for
Sexual Violence

B DoD should require the collection of data regarding sexual orientation and gender identity on
the Workplace and Equal Opportunity Survey of Active Duty (WEOA) and the Workplace and
Equal Opportunity Survey Reserve Component Members (WEOR);"

16 As well as intimate partner violence, including sexual assault in relationships.

17 As consistent with Office of Management and Budget guidelines, the Department currently clusters specific racial and
ethnic groups into “minority” and “not minority” on some scientific surveys.

8 The WEOA assesses self-reported experiences of, and the climate surrounding, racial/ethnic harassment and
discrimination in the active duty military. The WEOR estimates the level and consequences of racial/ethnic harassment and
discrimination in the Reserve Component.



B DoD should ensure the Workplace and Equal Opportunity surveys of military members
publish past-year prevalence rates for racial/ethnic harassment by gender identity and sexual
otientation; and

B DoD should evaluate ways to better collect data, via existing DoD-wide sutveys, on the role of
gender in the experience of racial/ethnic harassment and discrimination in the military.

Improve and Expand Qualitative Research on Racial and Ethnic
Minority Service Women Who Experience Sexual Assault, and
Multiple Forms of Harassment

B DoD should commission qualitative research to better understand the experiences of
racial/ethnic minority service women and their perceptions of climate, attitudes and
experiences with sexual assault and sexual harassment, and gender and racial discrimination.
Focus groups of service women and racial/ethnic minority women veterans could inform

answers to questions such as:

- Do you feel like your identity (e.g., race, sex, sexual orientation) has impacted your
experience in the military in any way? If so, how?

- How have your experiences been similar or different to those of your peers of the same
gender?

- How have your experiences been similar or different from those of your peers of the

same racer

B DoD SAPRO should dedicate a segment of its iterations of the Military Service Gender
Relations (MSGR) Focus Groups to understanding the experiences of racial and ethnic
minority service members and survivors."

Appoint a Senior Policy Advisor for Special Victims and a DoD
Special Victim Advocate to Facilitate Change

The Secretary of Defense should establish, alongside the OSD Office of the Special Victim Prosecutor
(Recommendation 1.1), the complementary roles of the Senior Policy Advisor for Special Victims and
the DoD Special Victim Advocate (SVA). These Senior Executive Service civilian positions would
report to the Deputy Secretary of Defense and reside in the immediate office of USD(P&R). The
Senior Advisor for Special Victims and the SVA will work closely with the Office of the Special Victim

1% The MSGR Focus Groups capture the overall perceptions and findings gleaned from active duty Service members and
SAPR/SHARP responders who participated in focus groups in locations around the continental U.S. participants in these
focus groups are often asked about the culture of their installation and who influences the culture for Service members, the
influence of gender discrimination and sexual harassment on work culture and morale, and how leadership and the
SAPR/SHARP responder can better prevent and respond to incidents of sexual assault and sexual harassment reported by
Service members.



Prosecutor to ensure coordination and collaboration on Service-wide victim needs and support during

the military justice system process.

The Senior Policy Advisor for Special Victims would serve as the lead coordinator and advisor for all
special victim policies across DoD and the Services and oversee implementation of IRC
recommendations as identified for action by the Secretary. Reporting directly to the Senior Policy
Advisor for Special Victims, the DoD SVA will serve as DoD’s primary representative for military
special victims’ rights and interests and help bridge the gap between policy at the DoD level, and
execution at the Service level. The SVA will advise DoD leaders on all special victim-related matters,
including policy, procedures, training, education, and programmatic issues. The SVA will not provide
direct services to individual Service members but will ensure that survivors are regularly consulted
(e.g., through focus groups, written input) when new and ongoing DoD sexual assault-related policy
and implementation are being examined. The SVA will have direct communication with the
SAPR/SHARP Directors at the Service level to facilitate standardization in the quality of care and

support for victims across the entire enterprise.

The establishment of these positions would not affect any other organizational structure or assignment
of responsibilities in the Department, including other offices whose functions directly affect special
victims, such as SAPRO, FAP, and the Office for Diversity, Equity, and Inclusion. The Senior Policy
Advisor for Special Victims would provide those offices with independent advice and comments from

the perspective of special victims on all issues being addressed by those offices.
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Background

n February 26, 2021, the Secretary of Defense ordered the establishment of an IRC to conduct

an independent assessment of the Department of Defense’s (DoD) efforts against sexual

harassment and sexual assault. The IRC officially began its work on March 24, 2021 and was
charged with forming recommendations across four lines of effort: accountability; prevention; climate
and culture; and victim care and support.

This report is issued by the highly qualified experts (HQEs) leading the Accountability line of effort.
The IRC Accountability experts were charged with the following tasks:

B Recommend policy changes and propose actions to improve prevention and response efforts
on sexual assault, harassment, and other readiness-detracting behaviors;

B Assess the role of the Uniform Code of Military Justice (UCM]J) in addressing the prevalence
of sexual assault and harassment, survivor likelihood of reporting, and ability to appropriately
bring alleged perpetrators to justice; and

B Assess the feasibility, opportunities, and risks from changes to the commander’s role in
military justice.

The recommendations in this first report are necessary, but insufficient.  Although the
recommendations from the Accountability experts were the first to be issued, their success is
interdependent with the proposals from other lines of effort focusing on prevention, climate and
culture, and victim services. Each line of effort concentrates largely on the role of the commander,
which is central to the response at every level. Taken as a whole, the IRC’s recommendations will
present a comprehensive view of the problem, and offer targeted solutions for commanders of all
ranks, the Services, and the Department to build trust and restore confidence in the military’s ability
to prevent and respond to sexual assault and sexual harassment.

To facilitate the implementation of these proposed changes, the IRC recommends the retention of a
select team of HQE's to provide continuity and oversight, capitalizing on the institutional knowledge
developed during the IRC recommendation process.



Introduction

ince the beginning of United States (U.S.) history, military justice has been a commander-centric

system. Commanders are responsible for all that a unit does and does not do, so they have

complete authority in matters of discipline. Implicit in this broad grant of authority is the issue
of trust: trust by commanders in subordinates to follow the orders of commanders, and trust by
subordinates in commanders that commanders will wield this broad grant of authority fairly in order
to do justice and thus assist in maintaining good order and discipline. When it comes to sexual
harassment and sexual assault, across too many commands in all of the Services, that bond of trust
appears to be broken.

It is not surprising that commanders face a crisis of confidence in their leadership. For many years, a
long series of senior military officials have assured Congress, the American people, and the young
enlisted women and men under their care and command that they understood the gravity of the sexual
harassment and sexual assault problem,' and that they would fix it, pledging a commitment to “zero
tolerance.” Even the Chairman of the Joint Chiefs of Staff has acknowledged that the military has

“not moved the needle” on this problem.2

Clearly, the status quo is not working: in 2018, sexual assault prevalence increased by 44 percent among
women Service members. Every year, more than 20,000 Service members are the victims of sexual
assault (13,000 women and 7,500 men).” Fewer than 8,000 per year reported that assault, according
to the Department’s own data.* The sexual harassment numbers are bleaker, with about 1 in every 4
active duty women responding to survey questions that they have been sexually harassed.” This is a
13 percent increase in two years, yet the crime is severely underreported—only 1,781 complaints (2

! The IRC has crafted recommendations to prevent and respond to the full continuum of sexual harm in the military, which
begins with sexual harassment and escalates into sexual assault. To think of them as two separate problem sets is to
fundamentally misunderstand the challenge the Department—and the force—face.

2 Burns, R. (2021). Top General Drops Opposition to Change in Sex Assault Policy. The Times-Tribune.
https://hosted.ap.org/thetimes-tribune/article/e343b149e17bfa5cc104eal354bdf8065/top-general-drops-opposition-change-
sex-assault-policyv

3 Breslin, R., Davis, E., Hylton, K., Hill, A., Klauberg, W., Petusky, M., Klahr, A. (2019). Workplace and Gender Relations
Survey of Active Duty Members: Overview Report. Report No. 2019-027: Office of People Analytics, vi.
https://apps.dtic.mil/sti/citations/AD1072334

4 DoD SAPRO. (2021). Appendix B: Statistical Data on Sexual Assault. Fiscal Year 2020 Annual Report on Sexual Assault
in the Military, 7-8. https://www.sapr.mil/sites/default/files/Appendix_B_Statistical_Data_On_Sexual_Assault_FY2020.pdf
5 Breslin, R., Davis, E., Hylton, K., Hill, A., Klauberg, W., Petusky, M., Klahr, A. (2019). Workplace and Gender Relations
Survey of Active Duty Members: Overview Report. Report No. 2019-027: Office of People Analytics, ix.
https://apps.dtic.mil/sti/citations/AD1072334



percent) were filed in Fiscal Year (FY) 2020 (FY20)." The military has failed America’s sons and
daughters; and the Service members know it.

The report from the Fort Hood Independent Review Committee (FHIRC) is equally devastating,
clearly demonstrating pervasive sexual harassment with too little meaningful commander or enlisted
leader intervention. When it comes to sexual harassment and sexual assault, across the enterprise,
there persists a dangerous chasm between the perception of senior leaders and the realities of Service
members, particularly those at the junior enlisted level.

The gravity of this gap in understanding is underscored by the research, which shows that sexual
harassment in the military, left unchecked, leads to sexual assault. In units with above-average rates
of sexual harassment,’ the risk for sexual assault increases by a factor of 1.5 among women, and 1.8—
almost 2-fold—among men. LGBTQ+ Service members are especially impacted.® There is also a
demonstrated association between the experience of victims who feel betrayed by the military’s
response to these harms, and suicide risk.” ' This link was borne out in many conversations, as well
as written submissions survivors shared with the IRC. This problem is more than serious, it is deadly.

Nearly every junior enlisted Service member with whom the IRC met—women and men—said
demeaning language and sexual harassment were regular features of life in their units. Some said that
noncommissioned officers (NCOs) intervened appropriately, while others said no intervention
occurred, or worse — they led it, setting a hostile climate for their unit and singling out anyone who
dared to question them or defend their more vulnerable peers. Enlisted women repeatedly shared
they have given up on saying anything because “no one cares” so they just “suck it up and move on.”
Those statements are a scathing indictment of today’s command climate and culture, of those
commanders and enlisted leaders who do not lead, and of those more senior who fail to supervise

closely.

The wounds from these demeaning gender-based comments, sexual harassment, and sexual assault
are uniquely harmful to the American Service member. They are not wounds inflicted by an enemy

5 DoD SAPRO. (2021). Appendix F: Sexual Harassment Assessment. Fiscal Year 2020 Annual Report on Sexual Assault
in the Military, 4-5. https://www.sapr.mil/sites/default/files/Appendix_F_Sexual_Harassment_Assessment_FY2020.pdf

7 Schell, T., Cefalu, M., Farris, C., & Morral, A. (2021). The Relationship Between Sexual Assault and Sexual Harassment
in the U.S. Military: Findings from the RAND Military Workplace Study. Santa Monica, CA.: RAND Corporation.
https://www.rand.org/pubs/research_reports/RR3162.html

8 Morral, A. & Schell, T. (2021). Sexual Assault of Sexual Minorities in the U.S. Military. Santa Monica, CA: RAND
Corporation. https://www.rand.org/pubs/research_reports/RRA1390-1.html.

9 Monteith, L.L., Bahraini, N.H., Matarazzo, B.B., Soberay, K.A., & Smith, C.P. (2016). Perceptions of Institutional Betrayal
Predict Suicidal Self-Directed Violence Among Veterans Exposed to Military Sexual Trauma. Journal of Clinical Psychology,
72(7): 743-755. https://doi.org/10.1002/jclp.22292

10 Andresen, F.J., Monteith, L.L., Kugler, J., Cruz, R.A., & Blais, R.K. (2019). Institutional betrayal following military sexual
trauma is associated with more severe depression and specific posttraumatic stress disorder symptom clusters. Journal of
Clinical Psychology, 75(7): 1305-1319.



in a faraway land, but by battle buddies, shipmates, or fellow marines, airmen, and guardians, often in
spaces where Service members should be the safest. In the words of the Chairman of the Joint Chiefs
of Staff, this treatment is “fratricide.”"!

Many of these incidents could have been prevented. Concerned leaders could have created command
climates where demeaning gender-based comments, harassing behaviors, and sexual assault were not
tolerated. They had all the authority to do so, but too many leaders failed to lead. These incidents
had additional corrosive effects on good order and discipline: broken trust between Service members
and their leaders, and the military they volunteered to serve.

The scars of these wounds linger and intensify long after the original harm as they are exacerbated by
systemic problems throughout the military justice process. Unlike virtually any other workplace in the
countty, in the military, the employees’ supervisor is charged with the determination of legal action
for sexual harassment and sexual assault reported under their watch. When commanders are placed
in the role of truth-seeker in sexual assault cases, Service members perceive their leaders are forced to
make the difficult decision of whether to believe victim or accused. Their perceptions are not wrong.
In fact, they are exacerbated when the victim and the alleged offender are in the same unit, overseen
by the same commander who must decide who to believe. This is further complicated when the
alleged offender is a high performer who may be needed in the ranks.

This broken trust manifests itself in junior enlisted Service members having a general distrust of their
enlisted leaders and commanders, a specific distrust in having their commanders make disciplinary
decisions in sexual assault and sexual harassment cases, and an overall distrust in a commander-centric
military justice process. The IRC focused on developing recommendations to help rebuild that broken

trust.

Despite this, the IRC believes that commanders, and their enlisted leaders, remain the key to solving
the sexual assault and sexual harassment problem in the military. Commanders are specially trained
and entrusted with maintaining good order and discipline and taking care of their people. They do
this by fostering a command climate of dignity and respect. They simply must make solving this
problem their priority, which can only be achieved with closer supervision of their troops, and putting
a stop to demeaning language, sexual harassment, and sexual assault every time they see it or hear it.

List of Recommendations

clow are the eight recommendations developed by the Accountability experts.
Recommendations that require legislation should take effect no earlier than October 1, 2023.
For recommendations that do not require legislation, but require Presidential action, the IRC
recommends implementation as part of the next annual review by the Joint Services Committee on

11 Kenney, C.M. (2019, July 11). Milley: ‘Not going to be intimidated into making stupid decisions.” Stars and Stripes.
https://www.stripes.com/news/us/milley-not-going-to-be-intimidated-into-making-stupid-decisions-1.589885



Military Justice. For all other recommendations, the IRC advises implementation as quickly as

possible.
1.1  Creation of the Office of the Special Victim Prosecutor in the Office of the Secretary of
Defense.
1.2 Independent, trained investigators for sexual harassment and mandatory initiation of
involuntary separation for all substantiated complaints.
1.3  Judge-ordered Military Protective Orders for victims of sexual assault and related
offenses.
1.4  Professionalize career billets for military justice personnel handling special victim
crimes.
1.5  Judge-alone sentencing in all noncapital general and special courts-martial and
establishment of sentencing parameters.
1.6 Expedite processing of proposed Executive Orders regarding military justice,
including those currently awaiting issuance related to sexual assault and other special
victim crimes.
1.7  Modify the UCM] in several key areas to increase uniformity, reliability, and consistency
in the military justice system.
1.7a The Secretary of Defense should direct the Defense Advisory Committee on
Investigations, Prosecution, and Defense of Sexual Assault in the Armed Forces (DAC-
IPAD) to study Article 32 Preliminary Hearings.

1.7b  The Secretary of Defense should direct the DAC-IPAD to study Article 34, Advice to
Convening Authority Before Referral to Trial.

1.7 ¢ The UCM]J should be amended to establish a preponderance of the evidence standard
for non-judicial punishment.

1.7d Article 25 of the UCM]J should be amended to establish random selection of panel
members.

1.7 e The Secretary of Defense should direct the Services to establish funding appropriate for
defense counsel control of their own resources.

1.7f  Article 128b of the UCM]J should be amended to include dating violence.

1.8  Study caseloads to attain the optimum timeline for the military justice process.

Methodology

T

he IRC determined on early that it needed to gather relevant information from as many
practitioners and experts in the fields of military and civilian criminal justice as possible. In



particular, it met separately with individuals and groups of: commanders; trial counsel; military judges;
defense counsel; special victims’ counsel/victims’ legal counsel (SVCs/VLCs); highly qualified civilian
experts; former court-martial panel members; and military criminal investigative organizations
(MCIOs). The IRC also held virtual discussions with: more than 170 active duty, reserve, and guard
enlisted members representing each Service, from installations in the U.S., Europe, and the Pacific;
representatives from 28 Military Service Organizations (MSOs), Veteran Service Organizations
(VSOs), and survivor advocacy groups;'” and heard from more than 200 survivors of sexual assault
and sexual harassment through a combination of virtual panels, individual meetings, and written
testimonies.

The Accountability experts also met with legal scholars who represent the full spectrum of diverse
and opposing opinions related to military justice. Additionally, the IRC’s Accountability experts
reviewed a wide range of studies, reports, scholarly articles, opinion pieces, and Congressional bills.
With this information, the IRC began a multi-faceted approach to developing recommendations based
on considerable analysis and internal debate. Initial recommendations were further informed by
consultations with military justice experts to allow the team to tailor final recommendations to help
instill confidence in victims, accused, and the American public in the handling of sexual harassment
and sexual assault allegations by the military justice process.

The Accountability line of effort limited its review to the tasks assigned in the IRC Charter, specifically
to sexual harassment, sexual assault, and related crimes. The IRC did not attempt to assess military
justice as it relates to other crimes, or to military justice as a whole. Therefore, the IRC expresses no
opinion regarding those matters that exceed their Charter.

Recommendation 1.1: Creation of the Office of
the Special Victim Prosecutor

For sexual assault, sexual harassment, and other special victim cases, designated independent judge
advocates should replace commanders in deciding whether to charge a suspect with a crime (preferral),
and whether that charge should be tried at court-martial (referral). These independent judge advocates
should reportt to a civilian-led Office of the Special Victim Prosecutor, housed in the Office of the
Secretary of Defense (See: Recommendation 1.4: Professionalize Career Billets for Military Justice
Practitioners and Military Criminal Investigators). The Special Victim Prosecutor should be

12 The IRC met with the following stakeholder groups: Aequitas, Air Force Association, American Progress Women's
Initiative, Association of the United States Army, Blue Star Families, Center for Council on Foreign Relations Women &
Foreign Policy Program, Disabled American Veterans, Enlisted Association of the National Guard of the United States,
Esposas Militares Hispanas USA, Military Family Advisory Network, Military Officers Association of America, Minority
Veterans of America, Modern Military Association, National Center on Domestic and Sexual Violence, National Crime
Victims Law Institute, National Coalition Against Domestic Violence, National Military Family Association, National
Organization for Victim Assistance (NOVA), National Women's Law Center, Not in My Marine Corps, Protect Our Defenders,
Service Women's Action Network, TAPS, Time’s Up, Ujima: The National Center on Violence Against Women in the Black
Community, US Army Warrant Officers Association (The Military Coalition), Vietnam Veterans of America, and Wounded
Warrior Project.



independent from the chains of command of both the victim and the alleged offender in order to be

seen as a neutral and detached decision-maker and be free from outside pressure.

The DoD Office of the Special Victim Prosecutor should be a lean, efficient, state of the art execution
organization utilizing existing special victim billets, with a Director who is an Senior Executive Service
(SES) career civil servant with extensive civilian and military special victim criminal justice experience.
The scope of the Special Victim Prosecutor’s authority should be limited to cases including special
victim crimes and attempts, solicitation, and conspiracy to commit them. Congress may expand the
authority of the Special Victim Prosecutor. The creation of the Office of the Special Victim
Prosecutor is critical to the success of moving the needle in special victim prosecutions. The military
is at a historic moment: judge advocates who try these cases can no longer be generalists housed under
the Services. In order to make meaningful change and to regain trust in Service members and the
American public, the Special Victim Prosecutor must be led by a civilian director under the Secretary
of Defense.

As part of this effort to improve trust in the military justice process, the Secretary of Defense should
issue a memorandum on the integrity of the military justice system patterned after the August 6, 2013
memorandum on that topic issued by the then-Secretary.

Defining Special Victim Crimes

Special victim crimes are cases that disproportionately impact victims because of who they are, or
what motivated the crime. These crimes are often interpersonal in nature, in which the victim and the
alleged offender may have a pre-existing relationship or acquaintance. These are also crimes that
require greater specialization and a sensitivity to the complex dynamics that are often present in these

cases. Many sexual assault victims also have intersectional identities
|

that result in compounded barriers to justice and place them at higher “Sexual assault

risk of re-traumatization as they engage in the criminal legal system and ) ]
investigative processes."'* with the intent to

S . . . harm because of
Most special victim cases will be defined by the crime committed: bi .
sexual assault, sexual harassment, stalking, domestic violence 1as against a
(including dating violence'), retaliation, reprisal, and non-consensual group looks more
dlstr1l?ut1on of d.1g1tal 1@ages. Not 1nfreque.ntly, special victims can like a hate crime.”
experience multiple crimes that overlap with sexual assault. For
example, victims of sexual assault may have been harmed by a fellow -Drs. Andrew Morral &

Service member, but also by a spouse or intimate partner. For men, Terry Schell, RAND

13 Kilpatrick, D.G. & Acierno, R. (2003). Mental health needs of crime victims: Epidemiology and Outcomes. Journal of
Traumatic Stress, 16(2): 119-132.

14 Orth, U. (2002). Secondary victimization of crime victims by criminal proceedings. Social Justice Research, 15(4): 313—
325.

15 These offenses, including strangulation and wrongful broadcast or distribution of intimate visual images, were passed in
the National Defense Authorization Act (NDAA) for FY19.



sexual assault often occurs in the context of bullying and hazing. These intersections make the special
victims framework particularly compelling, as specialization is needed to handle these sensitive cases.

In addition, certain victims are always special victims, regardless of the crime(s) committed against
them, due to their age, or their relationship to the offender (i.e., children under the age of sixteen,
older adults (65+), individuals with disabilities, a spouse, intimate partner, dating partner, or immediate
family member). It is axiomatic that the level of sophistication and unique training necessary to both
assess and prosecute these case requires they be handled by Special Victim Prosecutors.

Finally, because certain other victims share common characteristics with the special victims covered
by the previous list of crimes, such as being victimized because of who they are, re-traumatization
through the military justice process, and facing disparities in treatment due to their status, we include
bias or hate crimes on the basis or the perceived basis of the victim’s sex, gender, race, ethnicity, color,
religion, national origin, sexual orientation, or gender identity. These crimes also include bullying and
hazing. Including these crimes parallels special victim units in the civilian community and takes
advantage of the greater capacity Special Victim Prosecutors have to address these cases. Congress
may expand the category of special victim crimes as deemed appropriate. Figure 1 illustrates the
categories of special victim crimes and offenses (note: the examples provided within each category are

not exhaustive).

SPECIAL VICTIM CATEGORIES

CATEGORY 1 CATEGORY 3
Specified Offenses Intent of Offender

Sexual Assault Under 16 Years of Age Crimes of Hate

or Bias Based on the
Sexual Harassment Over 64 Years of Age Victim's Sex, Gender,

. . Gender Identity,
Stalking Disabled Sexual Orientation,

Retaliation/Reprisal Spouse Race, Color,
Ethnicity, Religion,
Domestic Violence Intimate Partner or National
Origin
Nonconsensual Immediate Family 2
Distribution of Member Bullying/Hazing

Intimate Digital .
Images Dating Partner

Figure 1. Special Victim Categories of Crimes and Offenses

Rationale for this Change: Broken Trust

Victims told the IRC that they do not trust commanders to do justice in sexual harassment and sexual
assault cases for a variety of reasons. In addition to a perceived conflict of interest, they see
commanders as: complicit (allowing precursor demeaning language and actions to go unchecked); or,
are more focused on combat readiness, logistics, and other higher priority matters than on caring for
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their troops. They also do not understand how a commander with limited legal training can be trusted
to make quintessential legal decisions such as charging someone with a crime. Even victims who
respected their commanders said their commanders should not be making those decisions.

From the opposite perspective, that of the suspect, comes a similar distrust of the commander.
Suspects have always had a distrust of their commanders making military justice decisions. In general,
they feel that the commander is more concerned with taking firm disciplinary measures to instill good
order and discipline than ensuring justice is done. Many commanders sincerely seek to “send a
message” of zero tolerance for sexual assault and sexual harassment, but do so in reverse: rather than
taking preventive measures to stop these corrosive behaviors from happening in the first place, they
have misguidedly used their disposition authority to send cases to courts-martial that a specialized
prosecutor knows have little chance of obtaining and sustaining a conviction. In support of this, the
IRC heard from individuals and groups of commanders of all levels who believe forwarding cases with
insufficient evidence to obtain and sustain a conviction—regardless of outcome—sends a strong
discipline message. However, the IRC also heard that the practice of referring a case to trial to “send
a message” that ends in an acquittal harms both victims and accused. Moreover, this philosophy and
the associated disappointing trial outcomes are anathema to American concepts of justice and erode
public confidence in military justice.

Shifting legal functions from commanders to specially trained and experienced lawyers will support a
more equitable military justice system for both survivors and alleged offenders. Service members told
the IRC that the commander is the primary source of the distrust in the handling of sexual assault
cases. Therefore, the creation and role of the Special Victim Prosecutor to make technical legal
decisions can help Service members regain trust in how sexual assault cases are processed in the
military. An independent judge advocate making technical legal decisions, rather than commanders,
provides a new military justice process that should be familiar to most Service members and more
closely resemble the civilian justice system, where the local district attorney makes these decisions.

Implementation Considerations

The Special Victim Prosecutor Selection, Staffing, and Structure

The IRC recommends that these independent judge advocates be called Special Victim Prosecutors.
There is significant precedence for the title and concept of dedicated “Special Victim” professionals
in both the military and civilian criminal justice sectors. For more than a decade, the Department has
used Special Victim Prosecutors to handle a variety of criminal cases involving victims who require
additional care and understanding, Special Victim Investigators to investigate special victim crimes,
and SVCs/VLCs to represent the interests of these special victims. Similarly, Special Victim
Professionals have been widely used in the civilian criminal justice sphere since the first Special Victim
Unit was created in the Manhattan District Attorney’s Office in 1976.'

16 Fairstein, L. (2018, May 21). ‘The Real SVU’: We kicked open the courtroom doors and got justice for sex-crime victims.”
USA Today.
https://www.usatoday.com/story/opinion/2018/05/21/real-svu-sex-crimes-me-too-special-victims-unit-column/627082002/
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Currently, each of the Services have some trial counsel who receive additional training in developing
and prosecuting special victim cases. What they are called varies by Service. The Army and Air Force
use the title “special victim prosecutors.” The Marine Corps uses the term “special victim qualified
trial counsel.” The Navy has a separate Military Justice Litigation Career Track (MJLCT) that uses
Specialist I, Specialist II, and Expert designations for their special victim litigators. The Navy’s MJLCT
will be further detailed in Recommendation 1.4: Professionalize Career Billets for Military Justice
Practitioners and Military Criminal Investigators.

This recommendation, as well as Recommendation 1.4: Professionalize Career Billets for Military
Justice Practitioners and Military Criminal Investigators, builds upon the existing framework of the
Services’ special victim prosecutors, special victim qualified trial counsel, and experts in the MJLCT.
These practitioners would remain in their positions if they are appropriately qualified and so desire,
but under this recommendation, would be retitled as Assistant Special Victim Prosecutors and report
to and work for the most experienced and newly minted Special Victim Prosecutors who report to
the Director, Office of the Special Victim Prosecutor under the Secretary of Defense.

The Special Victim Prosecutors would be appointed by the Secretary of Defense from nominees
submitted by the Secretaries of the Military Departments from among O-6 judge advocates
experienced in military justice with the necessary judgment and maturity to serve in the billet. The
Secretary of Defense, after considering the recommendations from the Secretaries of the Military
Departments, would determine how many Special Victim Prosecutors to appoint, where to locate
them, whether to request that the Military Department include them in deployments, and what support
staff they need. The Secretaries of the Military Departments would be responsible for staffing,
equipping, and funding those offices. To the extent possible, these new offices should use existing
military justice personnel and resources. The Secretary of Defense would have the discretion to
delegate his authority over all Special Victim Prosecutors to a Presidentially-appointed, Senate-
confirmed position in OSD, resulting in a lean, streamlined, state of the art prosecution organization
utilizing existing special victim billets."”

17 Currently, the Army has 29 trial counsel qualified as special victim prosecutors; the Navy has 95 MJLCT practitioners,
approximately 76 of whom are in designated litigation billets presently; the Air Force has 15 special victim qualified circuit
trial counsel; and the Marine Corps has 33 special victim qualified trial counsel.
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SECRETARY OF DEFENSE

OSD-PAS*

DIRECTOR, OFFICE OF SPECIAL VICTIM PROSECUTORS

Career SES with Extensive Civilian and Military Criminal Justice Experience

NAVY/MARINE AIR FORCE/SPACE
CORPS SVP(S) FORCE SVP(S)

ASSISTANT ASSISTANT ASSISTANT
SVPS SVPS SVPS

* The Secretary of Defense may decide to delegate his authority over the Office of Special Victim Prosecutors
to a Presidentially appointed, Senate confirmed position in the Office of the Secretary of Defense.

Figure 2. Structure of the Office of Special Victim Prosecutors

The Secretary of Defense should have the discretion to appoint one lead Special Victim Prosecutor
for each Service (e.g., Special Victim Prosecutor of the Army) who would be a judge advocate of
similar qualifications, and who would supervise the Special Victim Prosecutors in their Service.

The Service Special Victim Prosecutors would report to and work for the Director, Office of Special
Victim Prosecutors, who would be a career SES civil servant with extensive experience in litigation
specializing in special victim cases in the civilian and military sectors, and a detailed understanding of
military justice. The Director will oversee all the Services’ Special Victim Prosecutors, who are the
preferral and referral authorities. The Director would report to the Secretary of Defense. The
Director’s authority would include authority to direct the use of common forms, reporting
requirements, and common policies, procedures, and practices. It would not include authority over
any of the discretionary decisions made as part of the military justice process.

Guiding Principles

While there is a direct parallel between the Special Victim Prosecutor and District Attorneys and U.
S. Attorneys, the Special Victim Prosecutor would be a new and unique part of the military justice
process. Accordingly, the Accountability experts recommend three guiding principles for making this
change to shape the Department’s implementation.

Independence

The overall concept of independence of the Special Victim Prosecutor is much like the independence
of a special counsel or special prosecutor, whose concepts are analogous and most likely familiar to
the American public. In the civilian sector, special prosecutors are utilized when an inherent conflict
of interest exists for the usual prosecuting authority. In the current military system, the commander
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functions as the prosecuting authority. Because the IRC heard time and time again that there is a lack
of trust in the command, the DoD Office of the Special Victim prosecutor must be independent.®

The DoD Office of the Special Victim Prosecutor structure must be, and must be seen as, independent
of the chains of command of the victim and of the accused all the way through the Secretaries of the
Military Departments. Anything less will likely be seen as compromising what is designed to be an
independent part of the military justice process, thus significantly undermining this recommendation.
This includes independence from the Judge Advocates General (TJAGs) of the Service Departments.

Specialization and Experience

Special Victim Prosecutors and their Assistants must be well-trained and experienced in handling
special victim cases. This need for specialization was identified by everyone with whom the IRC
consulted (See: Recommendation 1.4).

Providing Commanders with the Opportunity to be Heard

Commanders of the victim and alleged offender should have the opportunity to provide their candid
input to the Special Victim Prosecutor regarding case disposition. However, this input is not binding
on the Special Victim Prosecutor.

Scope of Duties

The Special Victim Prosecutor should make the decision whether each case investigated by an MCIO
is a special victim case. Each substantiated sexual harassment case referred to the Special Victim
Prosecutor by the independent investigator discussed in Recommendation 1.2: Sexual Harassment
Allegation Investigations and Mandatory Initiation of Involuntary Separation is by the nature of that
substantiation a special victim case. The Secretary of Defense may provide for other cases arising in
other situations (e.g., command investigated cases) to be referred to the Special Victim Prosecutor for
a decision regarding whether the case is a special victim case.

The Special Victim Prosecutor should decide whether charges should be preferred in special victim
cases. A Special Victim Prosecutor, Assistant Special Victim Prosecutor, trial counsel, or Service
member under their supervision should prefer the specific charges. Any charge under any Article of
the UCM]J may be preferred in a special victim case.

In special victim cases, the Special Victim Prosecutor should decide whether preferred charges should
be forwarded to an Article 32 Preliminary Hearing Officer for review. Under regulations prescribed
by the Secretary concerned, the Special Victim Prosecutor may request that a Preliminary Hearing

8 The IRC agrees with the Shadow Advisory Report (April 2020) that independence of a Special Victim prosecutor reduces
case referral inconsistency across jurisdictions and that these prosecutors would be immune to other factors such as
“concern over an operational command’s reputation for criminality, [or] personal familiarity with the accused...” Source:
Shadow Advisory Report Group of Experts. (2020). Alternative Authority for Determining Whether to Prefer or Refer
Charges to Felony Offenses Under the Uniform Code of Military Justice. A Shadow Advisory Report to the Senate
Committee on Armed Services and the House Committee on Armed Services, 7.
https://www.caaflog.org/uploads/1/3/2/3/132385649/shadow_advisory_report__april_20_2020_.pdf

14



Officer be provided by the trial judiciary from military judges or military magistrates appointed under
Article 26a of the UCM]J.

The Special Victim Prosecutor should decide whether to refer preferred charges to a special or general
court-martial. This recommendation requires that the Secretary of Defense take appropriate actions
to ensure that the Special Victim Prosecutor is not ineligible to refer charges solely by virtue of the
fact that the Special Victim Prosecutor decided to have charges preferred in a special victim case. The
Special Victim Prosecutor would consider the victim’s preference for jurisdiction in making the
referral decision.

The Special Victim Prosecutor should refer the charges to a court-martial under regulations prescribed
by the Secretary concerned. The Special Victim Prosecutor should not: have the authority to direct a
convening authority to convene a court, because doing so would make the convening authority subject
to the authority of the Special Victim Prosecutor; nor should the Special Victim Prosecutor be a
convening authority, because doing so would result in one of the parties to a case establishing the
court that will hear the case. The Special Victim Prosecutor should have the authority to decide
whether to withdraw or dismiss any referred charge, and whether to conduct a retrial when authorized
by an appropriate court.

In special victim cases where charges are referred to court-martial, the Special Victim Prosecutor
should decide whether to enter into a pretrial agreement, whether to grant immunity to witnesses,
whether to issue subpoenas and whether to approve and fund government counsel’s requests for
expert witnesses and other expenses incident to trying a case. Though not exhaustive, the duties of
the Special Victim Prosecutor may be summed up in Figure 3.
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o] . -
A Duties of the Newly-Minted
“s1%> Special Victim Prosecutor

» Decide whether MCIO investigations are
Special Victim cases (right of first refusal)

» Decide whether charges should be preferred

» Decide whether charges should go
forward to an Article 32 hearing

» Requests a preliminary hearing officer
from the Trial Judiciary

» Decide whether to refer charges to SPCM or
GCM with victim’s jurisdictional preference

» Decide whether to withdraw, dismiss, or
retry any charge

» Decide PTAs, grants of immunity, issuance
of subpoenas, funds for government expert
witnesses and other expenses

» Author memo to a commander when
returning a case for any other disposition
(except SPCM and GCM)

» Decide whether mandatory initiation of
separation proceedings are required or
whether commander has discretion to
initiate proceedings

Figure 3. Duties of the Newly-Minted Special Victim Prosecutor

Non-Referred Cases

In special victim cases, when returning the case to the commander of the suspect (e.g., after deciding
not to prefer charges or not to refer preferred charges to court-martial), the Special Victim Prosecutor
should provide the commander with a memorandum formally returning the case to the commander
for such action as the commander deems appropriate other than referring special victim crimes to a
special or general court-martial. The memorandum should state that the commander may take any
action deemed appropriate, including referral to special or general court-martial, for crimes based on
evidence in the case that are completely unrelated to the special victim crimes in the case (e.g., an
unrelated simple assault or larceny not involving a special victim).

The memorandum should also explain the basis for the Special Victim Prosecutor’s decision (e.g.,
insufficient evidence, victim preference) and specifically state that the commander may impose
nonjudicial punishment, refer to a summary court-martial, or impose or initiate administrative
corrective measures such as counseling, letter of reprimand/letter of caution, or grade reduction (when
authorized by Service regulation).
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For cases that are not preferred, but for which the Special Victim Prosecutor finds the offense(s) to
be substantiated, mandatory initiation of separation proceedings will occur (See: Recommendation
1.2).

Regarding administrative separation, the Special Victim Prosecutor should state whether the Special
Victim Prosecutor has substantiated an allegation that requires mandatory initiation of separation or
whether the commander has discretion to initiate such proceedings. When appropriate, the Special
Victim Prosecutor should state specifically that the Special Victim Prosecutor’s decision not to
proceed does not mean that the Special Victim Prosecutor found that there was insufficient evidence
to support the commander taking these additional disciplinary/corrective steps. If the Secretary of
Defense determines that the Special Victim Prosecutor should include recommendations on specific
disciplinary/corrective measures the commander should consider taking, the Secretary should so state
in implementing guidance. The Accountability experts would have no objection to doing so, provided
that the implementing guidance addresses avoiding any appearance of unlawful command influence
or other pressure on the commander to take certain action as opposed to exercising his or her
independent judgment.

The Secretary of Defense should specify any additional duties that the Special Victim Prosecutor
should perform, and should provide the Special Victim Prosecutor with the necessary authority to
perform such other duties as the Secretary deems appropriate.

Asserting Jurisdiction in Special Victim Cases

The Special Victim Prosecutor has the right of first refusal in special victim cases; it is the
determination of the Special Victim Prosecutor that governs whether a case is a special victim case.
This decision should be made as early in the investigative process as is practicable. The decision
should be communicated as quickly as possible to the commanders of the victim and suspect, the
investigators, the victim, and the suspect.

Standards Used by Special Victim Prosecutors in Decision-Making

In making preferral, referral, and other military justice decisions, Special Victim Prosecutors should
use the same standards (e.g., Article 30, UCM]J, for preferral) used in non-special victim cases.

Staff Judge Advocates and Special Victim Prosecutors

Staff judge advocates should not have a role in advising Special Victim Prosecutors.

Defining the Commanders’ Role Before and After the Special
Victim Prosecutor Asserts Jurisdiction

Commanders retain a vital role in special victim cases before and after the Special Victim Prosecutor
asserts jurisdiction in a case. After an allegation, and during the investigation, commanders are
responsible for the care of victims and suspects, including ensuring to the extent of their authority
that victims and suspects are treated with dignity and respect by the other members of their commands

and by others they contact. Commanders decide on any appropriate restraint of the suspect including

17



issuing stay away/military protective orders (see Recommendation 1.3: Judge-Ordered Military
Protective Orders for Victims of Sexual Assault and Related Offenses). Before the assertion of
jurisdiction, the Special Victim Prosecutor has no direct role in the case or in dealing with any person
involved with the case (e.g., victim, accused, witness).

After the Special Victim Prosecutor asserts jurisdiction in a case, commanders continue with their
responsibility for the care of victims and suspects, and making decisions regarding the restraint of the
suspect. Commanders should notify the Special Victim Prosecutor prior to taking any action affecting
the suspect, the victim, or the special victim case, and should consider any input the Special Victim
Prosecutor may provide.

The establishment of Special Victim Prosecutors should not affect the authority of commanders to
issue search authorizations, but should result in an initial withholding of authority to take disposition
action in special victim cases. The Secretary of Defense should provide detailed withholding
guidance.

Convening Courts-Martial in Special Victim Cases

The Special Victim Prosecutor should refer charges to a court-martial according to regulations
prescribed by the Secretary concerned. Commanders retain the authority to administratively convene
courts-martial. Members of the court-martial should be selected through a random selection process
(See: Recommendation 1.7: Modify the UCM]J) to address the concern that commanders hand pick
members to deliver desired court-martial results. The convening authority should continue to make
availability decisions, such as excusing members who have personal, family, or professional (e.g.,
deployed far from the place of the court-martial) conflicts with serving as a member. The convening
authority should not apply the criteria in the first sentence of subsection (e)(2) of Article 25, UCM],
to the randomly selected members (detail as members those best qualified by reason of age, education,
training, experience, length of Service, and judicial temperament). Instead, determining the
qualifications for Service as a member should be left to the voir dire process at the court-martial.

Post-Trial Action in Special Victim Cases

Given that the discretion of the convening authority to grant any post-trial clemency is very limited,
and primarily for the benefit of the defendant’s family, the convening authority in special victim cases
should exercise the limited post-trial authority the law allows. Allowing the Special Victim Prosecutor
to also act on post-trial matters appears to be a conflict of interest. The Special Victim Prosecutor
may provide views to the convening authority on the suitability of such action in special victim cases.

The ability of the convening authority to provide relief to a convicted defendant after he has been
found guilty at a court-martial has been severely restricted. Prior to June 24, 2014, a convening
authority had nearly unfettered discretion to provide clemency to a convicted defendant. That is, the
convening authority could dismiss in total or lessen the findings of guilt and reduce, commute, or
suspend jail sentences, money forfeitures, rank reductions, or any other sentence of the court.

18



For offenses committed from June 24, 2014, through December 31, 2019, convening authorities were
prohibited from setting aside findings of guilt in any case where there was a conviction under Articles
120(a), 120(b), 120b, or 125 (sex offenses); where the maximum sentence of confinement for the
offense exceeded two years; where the adjudged confinement exceeded six months; or where the
adjudged sentence included a punitive discharge. In such cases, a convening authority also could not
disapprove, commute, or suspend confinement for more than six months or a punitive discharge
unless very specific exceptions applied.

Finally, for offenses committed on or after January 1, 2019, the convening authority has very limited
discretion to grant any relief on findings or sentence to an individual convicted of any crime under
the UCM]J. For any sex crime, or any other crime in which the maximum available punishment is
greater than two years of confinement, or for which a sentence included a discharge from the military
or greater than six month of confinement, the convening authority may not do anything to the findings
of guilty. Nor can he or she touch the part of a sentence that provides for death, confinement, or a
punitive discharge."

There are two exceptions when the convening authority may take action. The first is when the Special
Victim Prosecutor recommends some form of clemency because the defendant has provided
substantial assistance in the investigation or prosecution of another person who has committed an
offense. The second is when the military judge recommends that the convening authority suspend
the discharge or confinement in excess of six months, in which case the convening authority may take
that action, but no greater action.

The only other discretion the convening authority has is to defer or waive parts of a sentence under
limited circumstances: the deferral (postponement) of reduction in rank and forfeitures and the waiver
(forgiveness) of forfeitures for the benefit of the family members of the defendant. Essentially, a
defendant may request that any reduction in rank be postponed (because reduction in rank decreases
pay and allowances which could, in turn, be paid to the dependents). As well, the convening authority
may authorize the waiver of forfeitures of pay, but this money does not go to the defendant. Rather,
it goes into the separate bank account of the dependents of the defendant. In this way it provides
financial relief for the family members who may be wholly financially dependent on the defendant,
thus allowing time for the dependents to make life adjustments.

Other Options Considered

The IRC received many different recommended approaches to reforming the military justice system’s
response to sexual assault and harassment. These included:

B Inthe U.S, all military justice, except for purely military crimes, be turned over to local District
Attorneys and U.S. Attorneys

1% The Convening Authority can reduce, commute, or suspend portions of sentences that include a reprimand, forfeitures,
fines, reduction in grade, or hard labor without confinement. Source: Article 60a(b)(2), Uniform Code of Military Justice
(UCMJ), 10 U.S.C. § 860a.
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B In the U.S,, all sexual harassment, sexual assault and related crimes be turned over to local
District Attorneys and U.S. Attorneys

B Independent civilian prosecutors be hired by the Department and authorized to adjudicate all
crimes except purely military offenses

B Independent judge advocates adjudicate all crimes in the military including purely military
offenses

B Independent judge advocates adjudicate all crimes in the military except purely military
offenses

B Independent judge advocates adjudicate all sexual harassment, sexual assault and related
crimes in the military

B One consolidated disposition authority at the three or four-star level in each Service adjudicate
all sexual harassment, sexual assault, and related crimes in the military

B Military Justice Improvement Act of 2019*

B [ am Vanessa Guillén Act of 2020”

B Status quo

The IRC concluded that referring cases to local District Attorneys and U.S. Attorneys was far too
complex and difficult to be efficient or effective, and that introducing a civilian prosecutor into the
military justice system would be a significant complicating factor with a benefit that could more easily
be obtained through an independent judge advocate as we recommend. Regarding the scope of the
independent judge advocate’s duties, the IRC decided to aim at the problem that formed the basis for
the Commission: sexual harassment, sexual assault, and related crimes. Finally, because of the breadth
and depth of the lack of trust by junior enlisted Service members in commanders, it was determined
that the status quo or any variation on the status quo that retained commanders as disposition
authorities in sexual harassment, sexual assault, and related cases would fail to offer the change
required to restore confidence in the system. The proposed solution was precisely crafted to target
the specific problem set in the IRC charter.

Issuing a Secretary of Defense Memorandum on the Integrity of the
Military Justice Process

The basis for Recommendation 1.1: Creation of the Office of the Special Victim Prosecutor is the loss
of trust in commanders and in the military justice process. One way to help regain that lost trust is
for Secretary Austin to issue a memorandum setting forth his expectations (and if coordinated with
the White House, the expectations of President Biden as Commander-in-Chief) regarding integrity in
the military justice process. There is precedent for doing so. Then-Secretary Chuck Hagel issued such
a memorandum on August 6, 2013, which included a quote from the Counsel to the President.”” That

20 Military Justice Improvement Act of 2019. S.1789, 116" Cong. (2019). https://www.congress.gov/116/bills/s1789/BILLS-
116s1789is.pdf; the IRC also reviewed the Military Justice Improvement and Increasing Prevention Act (2021).

21| am Vanessa Guillén Act of 2020. H.R.8270, 116™ Cong. (2020). https://www.congress.gov/116/bills/nr8270/BILLS-
116hr8270ih.pdf

22 Hagel, C. (2013, August 6). Integrity of the military justice process [Memorandum]. Department of Defense.
https://www.stripes.com/SECDEFMemorandum/theMilitaryJusticeProcess.pdf
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memorandum became instrumental in overcoming allegations of unlawful command influence and
the appearance of unlawful command influence being raised in sexual assault cases at that time. But
much more important today, such a memorandum could be used by commanders to set the standard
for integrity in military justice, establishing exactly what is expected from everyone involved. Key
parts of the 2013 memorandum are:

B “This memorandum reiterates my expectations and those of the President regarding the
integrity of the military justice process. Every military officer and enlisted member of the
Department of Defense is to be made aware of its contents.”

B “Central to military justice is the trust that those involved in the process base their decisions
on their independent judgment. Their judgment, in turn, must be based purely on the facts of
each individual case, not personal interests, career advancement, or an effort to produce what
is thought to be the outcome desired by senior officials, military or civilian.”

B “There are no expected or required dispositions, outcomes, or sentences in any military justice
case, other than what result from the individual facts and merits of a case and the application
to the case of the fundamentals of due process of law.”

B “The integrity of the military justice process is too important to risk any misunderstanding of
what the President and I expect from those involved in it.”

As part of the effort to improve trust in the military justice process, the Secretary of Defense should
issue a memorandum on the integrity of the military justice system patterned after the August 6, 2013
memorandum on that topic issued by the then-Secretary.

Outcome Metrics

The creation of the independent role of the Special Victim Prosecutor, overseen by the DoD Office
of the Special Victim Prosecutor, will enhance the military justice workforce with the infusion of a
cadre of highly skilled and trauma-informed litigators. These Special Victim Prosecutors will abide by
their ethical guidelines for initiating and declining prosecutions, which in a justice-driven system
should always prevail. This shift will result in better quality of cases both preferred and referred, which
will increase the military’s conviction rate exponentially over time.

The overall effect on military justice and those who participate in the system will be positive. With a
state-of-the art office of specialized litigators handling special victim prosecutions, higher conviction
rates will encourage victim reporting. Higher conviction rates, coupled with a well-trained force of
career prosecutors will encourage more accused to enter into pretrial agreements thereby resolving
cases short of a trial which results in certainty of conviction for the government and obviates the need
for a victim to have to testify at trial. These outcomes will also increase confidence in the public that
the military is correcting its course in the prosecution of special victim cases. These theories of change
are directly tied to the IRC’s charter and more specifically the Accountability line of effort’s focus
areas, including survivor likelihood of reporting, the ability to appropriately bring alleged perpetrators
to justice, and the positive opportunity from changes to the commander’s role in military justice.

21



Conviction Rates and Guilty Pleas: A Comparison with the Civilian
Justice Response to Sexual Assault

Sexual assault cases are complicated and obtaining convictions and justice for victims requires
expertise at all levels of the investigation and prosecution. This is true in both the military and civilian
justice systems. To better understand the advantages of shifting legal decisions in sexual assault cases
from commanders to specialized prosecutors, the Accountability experts compared military data on
conviction rates and case processing with results from a recently published study released by the
Department of Justice (DOJ) in 2019.” Tronically, the purpose of the DOJ study was to analyze the
low number of sexual assault convictions obtained in the civilian justice system, in an effort to
diagnose common challenges based on high case attrition. It examined reports of sexual assault over
a three-year period in six sites across urban, suburban, and rural jurisdictions, representing diverse law
enforcement agencies and communities.** The results of this study do not paint a flattering portrait
of the civilian justice system response to sexual assault. Case attrition from initial report to ultimate
prosecution is high and overall convictions are low; however, a comparison of the data suggests that
the military’s response is even worse. Figure 4 displays comparable prosecution data between the

military and civilians for penetrative sexual assault cases:

FY17 DoD 2008-2010 Civilian
Unrestricted Reports Sexual Assault
of Sexual Assault Reports (DOJ Data)
Number of Penetrative Sexual Assaults Reported 2,505 2,887
Number of Cases Available for Review and Subsequent
un val view ubsequ 1,431 (57.1%) 1,404 (48.6%)
Action
Number of Cases in Which Evidence Supported 0 0
Command Action (Military) or Arrest of Subject (Civilian) 432 (17.2%) 544 (18.8%)
Total Number of Cases Preferred (Military) or Filed
i ( y) 368 (14.7%) 354 (12.3%)

Figure 4. Military & Civilians Prosecute Penetrative Sexual Assault Cases at Comparable Rates?®

2 Morabito, M. S., Williams, L. M., Pattavina, A. (2019). Decision making in sexual assault cases: replication research on
sexual violence case attrition in the U.S. (NCJ 252689). Washington, DC: U.S. Department of Justice, National Institute of
Justice. https://www.ojp.gov/pdffiles1/nij/grants/252689.pdf

24 The study covered reports of sexual assault by women victims between 2008 to 2010. Sites were from states in the
Northeastern, Southern, and Western U.S.

25 Notes: A subset of the Unrestricted Reports from the FY17 Longitudinal Analysis are presented here. This figure shows
the outcomes, as of FY19, for all Unrestricted Reports made in FY17 by victims alleging a penetrative crime (i.e., sexual
assault, rape). Source: DoD SAPRO. (2020). Appendix B: Statistical Data on Sexual Assault. Fiscal Year 2019 Annual
Report on Sexual Assault in the Military, 40.
https://www.sapr.mil/sites/default/files/DOD_Annual_Report_on_Sexual_Assault_In_The_Military_FY2019_Consolidated.pdf
Cases reported by women and girls 12 years and older involving penetrative sexual assault (i.e., rape, sodomy, and
statutory rape); excludes forcible fondling. Source: Morabito, M. S., Williams, L. M., Pattavina, A. (2019). Decision making
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B This figure reflects that both the civilians and the military prosecute cases at similar rates.
B Neither jurisdiction “weeds out” cases at significantly higher rates than the other.
B Both jurisdictions are prosecuting challenging and difficult to prove cases at similar rates.

Figure 5 examines conviction rates of penetrative sexual assault cases between the military and civilian

systems:
FY17 DoD FY18 DoD 2008-2010
Case Outcome Penetrative Penetrative Civilian OJP
Sexual Assaults Sexual Assaults Sexual Assaults
Total Number of Cases Preferred or Charged 517 433 354
Number of Cases that Resulted in a Guilt
PI‘; i dited i a LUty 22 (4.2%) 31 (7.2%) 153 (43%)
N f Dismi h ise N
umber o F:a§es ismissed or Otherwise Not 282 (54.5%) 154 (35.5%) 152 (42.9%)
Pursued Criminally
Number of Cases that Went to Contested
0, 0, 0,
o el e il 213 (41.2%) 248 (57.3%) 49 (13.8%)
Conviction Rate at Contested Court-Martial or
0, 0, 0,
Trial (Not Including Guilty Pleas) 69 (32.4%) 141 (56.9%) 36 (73.4%)
Il iction R icti f
Overa Conylctlon ate (conylctlon after 17.6% 39.7% 53.3%
contested trial or through guilty plea)

Figure 5. Prosecutor-led Systems Achieve Higher Rates of Conviction in Sexual Assaults?®

B Despite prosecuting cases at comparable rates, civilian prosecutors obtain higher conviction
rates overall, and higher conviction rates after contested courts-martial or trials.

B Of significant importance is the civilian prosecutor’s success in obtaining a conviction via a
defendant’s plea of guilty without the delay, re-traumatization, and uncertainty victims suffer
with a trial: Civilian Prosecutors obtained guilty pleas in 43 percent of all cases involving
a charged suspect.

The Accountability experts spoke with military justice practitioners (trial counsel, special victim
prosecutors, defense counsel, and special victim counsel) about why the military obtains significantly

in sexual assault cases: replication research on sexual violence case attrition in the U.S. (NCJ 252689). Washington, DC:
U.S. Department of Justice, National Institute of Justice. https://www.ojp.gov/pdffiles1/nij/grants/252689.pdf

The number of cases reported in FY17 that were considered for possible action by commanders. Source: DoD SAPRO.
(2020). Appendix B: Statistical Data on Sexual Assault. Fiscal Year 2019 Annual Report on Sexual Assault in the Military,
40.
https://www.sapr.mil/sites/default/files/DOD_Annual_Report_on_Sexual_Assault_In_The_Military_FY2019_Consolidated.pdf
26 Notes: Defense Advisory Committee on Investigation, Prosecution, and Defense of Sexual Assault in the Armed Forces.
(2020). Report on Investigative Case File Reviews for Military Adult Penetrative Sexual Offense Cases Closed in Fiscal
Year 2017. Defense Advisory Committee on Investigation, Prosecution, and Defense of Sexual Assault in the Armed
Forces. (2020). Fourth Annual Report. Morabito, M. S., Williams, L.M., Pattavina, A. (2019). Decision making in sexual
assault cases: replication research on sexual violence case attrition in the U.S. (NCJ 252689). Washington, DC: U.S.
Department of Justice, National Institute of Justice. https://www.ojp.gov/pdffiles1/nij/grants/252689.pdf. Of 299 cases
preferred and completed in FY20, convictions were obtained in 107, resulting in an overall conviction rate of 35.8 percent.
Source: DoD SAPRO. (2021). Appendix B: Statistical Data on Sexual Assault. Fiscal Year 2020 Annual Report on Sexual
Assault in the Military, 26.
https://www.sapr.mil/sites/default/files/DOD_Annual_Report_on_Sexual_Assault_in_the_Military_FY2020.pdf
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fewer convictions, and specifically fewer convictions via pleas of guilty, compared with their civilian
counterparts. These practitioners attributed this shortage to several factors.

These military justice practitioners told the IRC that lower rates of conviction and guilty pleas are
inevitably tied to the lack of experience among military prosecutors trying sexual assault cases. This
lack of experience is not only crippling when preparing and prosecuting a sexual assault case, but also
inhibits a prosecutor from knowing when and how to engage in the plea negotiation process. The
IRC’s recommendation to establish a cadre of experienced special victim prosecutors (See:
Recommendation 1.4: Professionalize Career Billets for Military Justice Practitioners and Military
Criminal Investigators) will specifically address this problem.

An additional reason offered for the military’s lower conviction rates and guilty pleas in particular is
the number of stakeholders who must all agree to the terms of the guilty plea. Military justice
practitioners explained to the IRC that a plea in the military can realistically only be obtained when
the victim, special victim prosecutor, defendant, defense counsel, judge, commander, and the
commander’s staff judge advocate—seven parties—a// agree on the terms of the plea agreement. By
contrast, guilty pleas in civilian courts require the approval of five parties: the victim, prosecutor,
defendant, defense counsel, and judge. The additional requirement of having the commander and his
ot her staff judge advocate also approve of the terms of the plea agreement appears to create an

additional hurdle to overcome.

Bottom line: comparing the military and civilian justice systems reinforces the need to rethink the
existing military structure for decision-making in sexual assault cases. The civilian study shows a
higher rate of overall convictions, convictions via guilty pleas, and convictions at trial. Furthermore,
the civilian data reflects similar rates of charging and decisions not to pursue criminal charges as their
military counterparts. This means that the military’s lower conviction rates and guilty pleas cannot be

explained by a greater willingness to “take the tough cases.”

Recommendation 1.2: Sexual Harassment
Allegation Investigations and Mandatory
Initiation of Involuntary Separation

The investigation of all sexual harassment should be performed by an independent, well-trained body
that is outside the chain of command. The findings of whether to substantiate the allegation(s) should
be made by the investigator, subject to a legal review, and the substantiated findings be reviewed by
the Office of the Special Victim Prosecutor for consideration of criminal charges. Substantiated
allegations not criminally charged should be referred back to the first O-6 in the chain of command
for consideration of any other available non-punitive and adverse administrative action (e.g.
nonjudicial punishment, or reprimands). Notwithstanding any other action taken by the commander,
all substantiated findings of sexual harassment and other discriminatory behavior will result in
mandatory initiation of involuntary separation from the Service; in certain limited situations an
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opportunity for rehabilitation is available. The IRC further recommends the wandatory initiation of
involuntary separation from the Service for certain other categories of substantiated instances of

misconduct.

Rationale for this Change: The Gap between Experience & Reports
of Sexual Harassment in the Military

In FY20, DoD reported 1,781 complaints of sexual harassment from the Services and the National
Guard Bureau (NGB) (984 formal complaints, 765 informal complaints, and 32 anonymous
complaints).” The 2018 Workplace and Gender Relations Survey of Active Duty Members (WGRA)*
revealed that an estimated 9.2 percent, or nearly one in 10 Service members, experienced sexual
harassment in 2018 (24.2 percent of women and 6.3 percent of men).” Data from the 2018 WGRA
estimate that a total of 116,300 Service members indicated experiencing sexual harassment in the past
year. If DoD reported 1,781 complaints, this means there is about a 1.5 percent reporting rate amongst
those Service members who experience sexual harassment.”

These numbers were replicated, though on a much smaller scale, by the FHIRC. The FHIRC found
that incidents of sexual assault and sexual harassment at Fort Hood ate significantly underreported.”
Data from a survey conducted by the FHIRC with 31,612 respondents revealed that 2,625 Soldiers
(or 8 percent) observed a situation in the last twelve months they believed was sexual harassment. In
FY19, Fort Hood had 36 formal and informal complaints of sexual harassment.” The titanic delta

between experience rates and reporting rates begs to be addressed.

More, there appears to be an inverse relationship between the number of substantiated findings for
sexual harassment allegations investigated using the formal complaint process versus those resolved
using the informal complaint process.” Of those that require additional oversight, some version of a
procedure for investigation, and reporting requirements (formal) there is a 61 percent substantiation

27 DoD SAPRO. (2021). Appendix F: Sexual Harassment Assessment. Fiscal Year 2020 Annual Report on Sexual Assault
in the Military, 4-5. https://www.sapr.mil/sites/default/files/Appendix_F_Sexual_Harassment_Assessment_FY2020.pdf

28 Conducted by the DoD Office of People Analytics as part of congressionally mandated gender relations surveys of active
duty members. See, Title 10 U.S. Code Section 481.

29 Breslin, R., Davis, E., Hylton, K., Hill, A., Klauberg, W., Petusky, M., & Klahr, A. (2019). 2018 Workplace and Gender
Relations Survey of Active Duty Members: Overview Report. Report No. 2019-027. Alexandria, VA: Office of People
Analytics, 43. https://apps.dtic.mil/sti/citations/AD1072334

30 The reporting rate included Active Duty, Reserve, and National Guard while the WGRA only included the Active Duty
component. There is likely an even lower reporting rate when adding in the total force.

3! Fort Hood Independent Review Committee. (2020). Report of the Fort Hood Independent Review Committee, 43.
https://www.army.mil/e2/downloads/rv7/forthoodreview/2020-12-03_FHIRC_report_redacted.pdf

32 |bid.

33 DoD SAPRO. (2021). Appendix F: Sexual Harassment Assessment. Fiscal Year 2020 Annual Report on Sexual Assault
in the Military, 5. https://www.sapr.mil/sites/default/files/Appendix_F_Sexual_Harassment_Assessment_FY2020.pdf

25



rate and a 35 percent unsubstantiation rate; while those addressed within the unit at the lowest level
(informal) have a 32 percent substantiation rate and a 61 percent unsubstantiation rate.”* These data

9335

support, in the words of Justice Louis Brandeis, “sunlight is said to be the best of disinfectants.

Current Process for Reporting and Resolving Sexual Harassment

and Other Equal Opportunity Complaints

Service members are not covered by the protections of Title VII of the Civil Rights Act of 1964 (Pub.
L. 88-352), which means they cannot take legal action to stop harassment or get restitution for
harassment from their employer. Nor can they simply quit their job; in fact, doing so is a criminal
offense.”® They are therefore left to work within the closed system(s) created for them by DoD and/or
their Service. At present, a Service member who believes they have been sexually harassed,
discriminated against, bullied, hazed, retaliated against or the victim of reprisal can make an
anonymous’’ complaint, an informal®™ complaint, or a formal®™ complaint.*” Any Service member may
also make use of the Inspector General complaint line for Senior Official Misconduct. Service
members may contact their appropriate Congressperson for assistance. In some instances, an Article
138, UCMJ complaint made directly against a Service member’s commanding officer may also be
appropriate.”’  Finally, Service members may choose to leave the military, but only when their
enlistment or obligation has ended.

34 bid.

35 While it can be argued that lower level allegations are those that account for informal complaints, there is no data to
support this. And evidence supports that for those complaints that were substantiated a similar percentage of adverse action
was taken; including a greater number of cases where criminal charges were initiated. Source: Id, 11.

36 Both desertion under Article 85, UCMJ and Absence Without Leave (AWOL) under Article 86, UCMJ are punishable by
confinement and a punitive discharge. Manual for Courts-Martial, United States (2019 ed.) (MCM), pt IV, 11 10,11.

37 An allegation received by a commanding officer or supervisor, regardless of the means of transmission, from an unknown
or unidentified source, alleging harassment. The individual is not required to divulge any personally identifiable information.
Source: DoD SAPRO. (2021). Appendix F: Sexual Harassment Assessment. Fiscal Year 2020 Annual Report on Sexual
Assault in the Military, 3. https://www.sapr.mil/sites/default/files/Appendix_F_Sexual_Harassment_Assessment_FY2020.pdf
38 An allegation, made either orally or in writing, that is not submitted as a formal complaint through the office designated to
receive harassment complaints. The allegation may be submitted to a person in a position of authority within the Service
member’s organization or outside of the Service member’s organization. Such complaints may be resolved at the lowest
level through intervention by the first-line supervisor, using alternative dispute resolution techniques such as informal
mediation. Source: Ibid.

3% An allegation submitted in writing to the staff designated to receive such complaints in the Military Department operating
instructions and regulations, or an informal complaint, which the commanding officer or other person in charge of the
organization determines warrants an investigation. Some complainants may request the allegations of sexual harassment
be addressed and resolved informally. Source: Ibid.

40 DoD. (2020). DoDI 1020.03, Harassment Prevention and Response in the Armed Forces.
https://www.esd.whs.mil/Portals/54/Documents/DD/issuances/dodi/102003p.PDF?ver=DAAzonEUeFb8kUWRbTIEpwW%3D
%3D

41 1f a Service member believes they have been wronged by their commanding officer, they may seek redress from that
commanding officer. If the redress is refused, the Service member may forward the complaint to the officer exercising
General Court-Martial jurisdiction over that commanding officer for review. Source: Article 138, UCMJ, 10 U.S.C. § 938.
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Barriers to reporting sexual assault and sexual harassment exist in all communities, but the unique
environment of the military exacerbates those barriers. The 2018 WGRA informs what some of these
unique military barriers are. For Service members who indicated experiencing sexual harassment, they
reported experiencing negative actions for bringing their complaints to light. Some of those negative
actions were being encouraged to drop the matter, and being treated worse by their co-workers,
avoided, or even blamed for the problem.” Importantly, men are significantly less likely to report
sexual harassment and gender discrimination.*

Additionally, satisfaction with the process for resolving sexual harassment complaints ranged between
31 and 39 percent.* Paradoxically, it is the chain of command, and ultimately the commander who is
both responsible for the command climate that tolerates or condones sexual harassment, retaliation,
and ostracism and who investigates and adjudicates sexual harassment and other discriminatory
complaints from within the unit. Sexual harassment and other gender-based discrimination should
not be an additional burden that women have to bear in order to serve their Country. Being mocked
ot ridiculed or otherwise having one’s achievements debased to something earned not solely on merit
and grit cannot be another weight added to the female rucksack. The primary consequences of sexual
harassment are plain and obvious, and while DoD has repeatedly addressed the impact on force
readiness and the corrosive effect on unit cohesion, the secondary and tertiary consequences of sexual
harassment have not been addressed with equal measure.**

Service members who have experienced sexual assault and sexual harassment are more likely to leave
the military early and suffer negative health outcomes as a result of their experiences.” The 2014
RAND study showed that among those who indicated they had been sexually harassed, the odds of
separating were 1.7 times greater than those who indicated they were not sexually harassed.” It was
estimated that out of 117,000 Service members who appeared to have experienced sexual harassment
in FY14, 28,200 separated from the military within 28 months.* These separations are costly on many

42 Breslin, R., Davis, E., Hylton, K., Hill, A., Klauberg, W., Petusky, M., & Klahr, A. (2019). 2018 Workplace and Gender
Relations Survey of Active Duty Members: Overview Report. Report No. 2019-027. Alexandria, VA: Office of People
Analytics, 49. https://apps.dtic.mil/sti/citations/AD1072334

431d, 48-50.

441d, 50.

45 DoD SAPRO. (2021). Appendix F: Sexual Harassment Assessment. Fiscal Year 2020 Annual Report on Sexual Assault
in the Military, 1. https://www.sapr.mil/sites/default/files/Appendix_F_Sexual_Harassment_Assessment_FY2020.pdf

46 DoD. (2020). DoDI 1020.03, Harassment Prevention and Response in the Armed Forces.
https://www.esd.whs.mil/Portals/54/Documents/DD/issuances/dodi/102003p.PDF?ver=DAAzonEUeFb8KUWRbTIEpwW%3D
%3D

47 Morral, A.R., Matthews, M., Cefalu, M. Schell, T.L., Cottrell, L. (2021). Effects of Sexual Assault and Sexual Harassment
on Separation from the U.S. Military; Findings from the 2014 RAND Military Workplace Study. Santa Monica, CA: RAND
Corporation, 5. https://www.rand.org/pubs/research_reports/RR870z10.html

481d, 19.

4% Even accounting for other characteristics associated with separation, RAND estimated 8,000 more separations of sexually
harassed persons than would be predicted had they not experienced the harassment. Source: Id, 20.
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fronts. For the military, there are unanticipated personnel and manpower year losses and premature
recruitment and training costs.”’ For the Service member, they are losing immediate compensation
that is often higher than in comparable civilian sector positions, bonuses, and potentially considerable

1

postretirement compensation.”’ In addition to separating, those who experience sexual harassment

while in the military have been shown to suffer a number of adverse health consequences.”

The most common method for making allegations of sexual harassment, harassment, or
discrimination is through the use of the anonymous, informal, or formal complaint process called the
Military Equal Opportunity Complaint Program. While one of the goals of DoD Instruction (DoDI)
1020.03 was to establish a comprehensive, DoD-wide harassment prevention and response program,”
each Service handles the investigation and adjudication of sexual harassment complaints differently.
It is therefore the case that similarly situated individuals have vastly different experiences

The IRC is mindful that the Total Force is made up of uniformed Service members and upwards of
900,000 civilian federal employees.” The IRC is also mindful that its charter limited it to addressing
change within the uniformed Services. It would be myopic not to mention that sexual assault and
sexual harassment affect the civilian workforce as well. To that end, the experts highlight the
Government Accountability Office (GAO) report to Congressional committees on sexual harassment
and assault for DoD civilians and the nineteen recommendations included therein.”

The Role of Command in Addressing Sexual Harassment

In general, DoD promotes the use of the chain of command and resolution at the lowest level. If an
allegation of harassment is accepted for review, then the commander will appoint an available
Investigating Officer (I0) to conduct the investigation. Depending on the Service branch, the 10
may ot may not be in the victim and/or accused’s chain of command. Furthermore, the IO does not
necessarily have any training on conducting investigations or any unique training on sexual harassment,
discrimination, or trauma-informed techniques. Once the IO has finished and he or she makes
findings and recommendations (subject to a legal review), those findings go back to the commander.
It is the commander who determines whether the allegations should be substantiated. Stated
differently, even if the IO makes a finding that sexual harassment occurred, the commander has the
discretion to disapprove the finding(s). If there is a substantiated finding of harassment, the

504, 23-24.

51 |bid.

5214, 5.

53 DoD SAPRO. (2021). Appendix F: Sexual Harassment Assessment. Fiscal Year 2020 Annual Report on Sexual Assault
in the Military, 2. https://www.sapr.mil/sites/default/files/Appendix_F_Sexual_Harassment_Assessment_FY2020.pdf

54 Davidson, J. (2021, February 20). Most reports by civilians of sexual assault go unrecorded in Defense Department
database. The Washington Post. https://www.washingtonpost.com/politics/defense-civilians-sexual-
assault/2021/02/19/306c0150-729e-11eb-adeb-44012a612cf9_story.html

55 GAO. (2021). GAO-21-113 Sexual Harassment and Assault: Guidance Needed to Ensure Consistent Tracking,
Response, and Training for DoD Civilians. https://www.gao.gov/products/gao-21-113
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commander has complete discretion on how to adjudicate. This includes bringing criminal charges,
nonjudicial punishment under Article 15, UCMJ, or other adverse administrative actions such as

formal letters of reprimand or initiation of administrative separation from the Service.

The major takeaway from the IRC’s conversations with victims of sexual harassment is that they do
not trust the command to ensure that their complaints are properly investigated and acted upon.
Further, they do not trust their command to protect them from negative consequences of reporting.
These are the driving factors that lead the IRC to these recommendations. First, the experts believe
that there is a gross underreporting of sexual harassment in the military as evidenced below. Second,
they believe commanders are failing in their first duty, to “treat their subordinates with dignity and
respect at all times and establish a command and organizational climate that emphasizes the duty of
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others to act in a similar manner toward their subordinates in accomplishing the unit mission.

Implementation Considerations

Use of Independent, Well-Trained Investigators

In order to build faith in the reporting and investigation process, once an allegation of sexual
harassment has been made, that process should be led by independent, well-trained investigators. This
is because the investigation of sexual harassment allegations requires independent oversight in order
to ensure accountability from outside the chain of command, similar to investigations of sexual
assaults. However, unlike sexual assault investigations, the conduct involved in harassment complaints
will most likely not involve a touching offense and therefore may not need the already scarce resources
of the MCIOs in the Special Victim Investigation and Prosecution (SVIP) program. Recognizing that
sexual harassment allegations require a competent investigator independent from the chain of
command, the IRC considered several options.

One option is for sexual harassment allegations to be investigated by a representative from the Equal
Opportunity Program. However, these individuals are mainly equipped to run the complaints process,
and they lack the necessary training and skills to appropriately investigate a sexual harassment case. A
second option is to utilize the cadre of uniformed and civilian police investigators employed by each
Service. These police investigators can be leveraged to run these investigations as a part of the SVIP
capability. This would provide additional manpower resources to address these very important
investigations, ensure oversight of the investigations by the independent MCIO investigators, and
ensure that the judge advocate community has visibility of all the conduct being investigated.

The IRC is mindful, however, that while all victims want the harassing behavior to stop, many may be
reluctant to involve law enforcement. A supplemental solution, in the spirit of the “No Wrong Door”

56 Department of the Army. (2020). Army Regulation 600-20: Army Command Policy.
https://armypubs.army.mil/epubs/DR_pubs/DR_a/ARN30511-AR_600-20-002-WEB-3.pdf
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approach”, is to allow victims to report sexual harassment to a trained victim advocate, similar to how
the Army SHARP program representatives are able to receive and assist with both sexual assault and
sexual harassment. These trained victim advocates should be accessible, approachable, and
knowledgeable. Victims should be able to make their initial report to these victim advocates who will
discuss the reporting and investigation options with the victims. Based upon the gravity of the
behavior and the preferences of the victim, the victim can choose to seek the assistance of the
commander or file a formal report with the identified investigators to conduct a full investigation into
the harassment.

To implement this recommendation, DoD should determine which body will serve as investigators
for formal sexual harassment complaints, taking into account the comfort level of victims in talking
to investigators and the capacity of each proposed group to understand and investigate sexual
harassment cases.

If the victim chooses to file a formal report, it will be appropriately logged, investigated, and subject
to a legal review. Nothing written here should be construed to prevent commanders from taking
action necessary to protect the complainant.

Upon completion of the investigation, the investigator will make findings that substantiate or
unsubstantiate a complaint. All substantiated findings will then be sent to the Special Victim
Prosecutor for consideration of criminal charges. If criminal charges are not preferred by the Special
Victim Prosecutor, the entire packet will be sent back to the first O-6 in the subject’s chain of
command for any other action deemed appropriate. This can include action under Article 15, UCM]J
or any other adverse administrative action consistent with Recommendation 1.1: Creation of the
Office of the Special Victim Prosecutor. Notwithstanding any adverse action taken by the
commander, all substantiated findings of sexual harassment and other discriminatory behavior will
result in the mandatory znitiation of involuntary separation from the Service.

In certain limited situations, an opportunity for rehabilitation should be available. That is, for those
cases that do not include instances of: quid pro guo (i.e., threats or attempts to influence another’s career
ot job in exchange for sexual favors; rewards including bribes to influence favorably anothet’s career
in exchange for sexual favors); cases in which the rank differential between the subject and the victim
is two or more grades (subject over victim) or the victim is in a technical or supervisory subordinate
position to the subject; or unwanted physical contact of a sexual nature which, if charged as a violation
of the UCM]J, could result in a punitive discharge, the subject is eligible to participate in a

57 The “No Wrong Door” (NWD) approach is a person-centered approach to improving access to services and programs. At
its most basic level, NWD refers to a system where a person who is seeking services from an organization will never
encounter a “wrong door” to getting the care and support that they need. The NWD approach to victim care and services is
recommended by the IRC’s victim care and support experts.
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rehabilitative/intervention program. The content of the behavior modification program will be
evidence-based and utilize promising practices in the field of sexual violence prevention and risk
reduction. Importantly, the content can be modified and enhanced based upon the findings and
learnings of the Research Center envisioned as part of Recommendation 2.6. In the meantime, the
college campus context provides promising models for offender rehabilitation, and the concept of
required treatment as a condition of continued service has already been established and implemented
in the substance abuse context.”

Successful completion of the program will require the active participation of the offender and a
willingness to engage in individualized, psychosocial education. If the subject successfully completes
this program to the satisfaction of the professionals who run the program, then his/her separation
packet will be pulled from the separation process. Service members who fail to participate adequately
in or to respond successfully to the program will be processed for separation. Further, if a subject has
more than one substantiated instance of sexual harassment or discriminatory behavior in their career,
they will not be eligible for the program and will be processed as if they did not meet eligibility criteria.
Additionally, if another reason for involuntary separation exists, commanders have the discretion to
proceed on those grounds. All actions stemming from a reported sexual harassment complaint or
other discriminatory behavior complaint will be tracked and reported back to DoD as outlined in the
ontcome metrics section below. Additionally, this information will also be reported to the next superior
officer in the chain of command who is authorized to convene a general court-martial.

Mandatory Initiation of Involuntary Separation

We further recommend the mandatory znitiation of involuntary separation for Service members
determined to have committed certain other offenses. An offense is determined to have been
committed when there has been a court-martial conviction, nonjudicial punishment, civilian criminal
trial conviction (domestic, not foreign), or the commander determines, based on a preponderance of
the evidence or is in receipt of a substantiated finding from an investigator, that an offense was
committed. These other offenses are those that are so detrimental to good order and discipline,
mission readiness, and appropriate standards of performance and conduct that initiation of
involuntary separation is required. The offenses include: supremacist or extremist conduct; hate based
offenses; nonconsensual distribution or broadcasting of an intimate image that could be charged as a
violation of or an attempt to violate the UCM]J or equivalent State Military Justice Code provision or
State Criminal Code offense for members of the National Guard in Title 32 status; stalking; domestic
violence; sexual misconduct including lewd and lascivious acts; rape; sexual assault; forcible sodomy;
child pornography; incestuous relationships; or any sexual misconduct that could be charged as a
violation of or an attempt to violate Articles 120, 120a, 120b, or 120c or equivalent criminal statute as
a result of either misconduct due to commission of a serious offense or civilian conviction; or conduct
of a substantially similar nature under Articles 133 or 134; or equivalent State Military Justice Code
provision or State Criminal Code offenses for members of the National Guard in Title 32 status;
violent misconduct that resulted in or had the potential to result in death or serious bodily injury

%8 For reference, consider the Army Substance Abuse Program: AR 600-85.
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including homicide, arson, armed robbery, assault with a deadly weapon; and acts or retaliation or
reprisal.

This policy applies to members of the National Guard regardless of duty status. Notwithstanding the
guidance provided above, the Chief of the NGB will implement Service policy and issue clarifying
guidance, as necessary, that is applicable to the Army National Guard and Air National Guard.

Outcome Metrics

All actions stemming from a reported complaint, as described above, should be tracked and reported
to OSD. Specifically, for each FY, the Military Departments and Services should report:

B The numbers of sexual harassment complaints and the number of complaints found to be
substantiated or unsubstantiated;

B The numbers of investigations completed and pending;

B The number of actions taken by the Special Victim Prosecutor;

B The number of complaints sent back to the chain of command, and types of actions taken by
the chain of command,;

B The number of Service members who successfully complete the behavior modification
program; and,

B The number of subjects involuntarily separated following substantiation of sexual harassment
or other crimes as specified in the recommendation.

It is anticipated that thorough implementation of this recommendation will, over time, result in:
decreased prevalence of sexual harassment as measured by the WGRA; increased reporting of sexual
harassment and other discriminatory complaints; increases in Service members who report feeling
satisfied with the sexual harassment process on the WGRA; and, decreases in Service members who
report negative behaviors as a result of making sexual harassment and other discriminatory complaints.
Finally, this recommendation seeks to achieve increased retention of Service members following
experiencing sexual harassment or making a complaint of sexual harassment.

Recommendation 1.3: Judge-Ordered Military
Protective Orders for Victims of Sexual Assault
and Related Offenses

Victims of sexual assault, and related crimes, should be able to receive a judge-issued Military
Protective Order (MPO) which complies with Full Faith and Credit Requirements, thus ensuring
reciprocity with civilian law enforcement.

Rationale for this Change: Lack of Due Process Imperils Victims, is
Unfair to Respondents

Multiple scoping sessions with victims, victim advocates, trial counsel, MCIOs, and SVCs/VLCs
highlighted a consistent problem with the efficacy and enforceability of MPOs. Unlike Protective
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Orders issued by states, tribes, or U.S. territories, MPOs do not currently provide due process and are
therefore not afforded Full Faith and Credit by other jurisdictions as required under the Violence
Against Women Act. Every state, tribe, and U.S. territory must enforce protective orders issued by
other jurisdictions; however, that full faith and credit requirement only applies to protective orders
that provide due process.”

Due process is a legal term which means that the Service member, the person against whom the
protective order is sought, must be given reasonable notice and an opportunity to be heard.”” The
MPO’s failure to be issued by a court or to provide due process results in two profound shortcomings:
first, the MPO is not enforceable by civilian law enforcement officers; and second, the MPO does not
preclude the respondent from purchasing or possessing a firearm.

This means that a victim with an MPO cannot receive protection off installation unless they also file
for a civil protective order (CPO). Requiring a victim to apply for both a MPO and a CPO is overly
burdensome and duplicative, and presents a clear safety risk.

Current Policy and Limits of Commander-Issued MPQOs

When a Service member is accused of an offense, the Rules for Courts-Martial (RCM) allow an officer
to impose “conditions on liberty,” directing a person to do or refrain from doing specific acts before
and during the disposition of an offense.”’ The military has formalized these orders with a standard
DD Form 2873, which allows a commander to issue an MPO against a Service member under his or
her command when the commander concludes that issuing the MPO is warranted in the best interest
of good order and discipline. The MPO prohibits the Service member from assaulting, threatening,
abusing, harassing, following, interfering with, or stalking the protected person. The commander can
also use the MPO to prevent the Service member from initiating any contact or communication with
the protected person directly or through a third party. Importantly, the MPO clarifies that
communication is defined broadly and specifically includes electronic communication, including
electronic communications or postings via the internet and social media. Finally, as with civilian issued
protective orders, the commander can dictate the distance that the Service member must stay away
from the protected person’s home or workplace. The MPO remains in effect until the commander

terminates the order.®

Currently, a unit commander can immediately issue a MPO against an active duty Service member
under his or her command without the ability of the Service member to challenge it. While
commander-issued MPOs can be a quick and simple method of pursuing good order and discipline

59 18 United States Code (U.S.C.), § 2265 (a), “Full faith and credit given to protection orders.”
50 |hid.

61 R.C.M. 304

6218 U.S.C. § 1567 (a), “Duration of military protective orders.”
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and protecting victims, this efficiency comes at a cost. Although commanders are required to notify
the local civilian authorities of the issuance of the MPO,* they are not enforceable by civilian law
enforcement officers because they are not issued by a court and do not provide the subject Service
member with due process. Consequently, if a victim has obtained an MPO against her abuser and the
abuser comes to the victim’s off-base home in violation of the MPO, the local police department
cannot arrest the abuser for violating the MPO.* This leaves a significant gap in protections for
victims which is particularly acute considering that the vast majority (64 percent) of Service members
and their families live off-installation.®

Federal law generally prohibits individuals who are subject to a protective order from possessing
firearms; however, that prohibition only applies if the individual received notice and an opportunity

to participate in a hearing.”

Since today’s MPOs do not provide due-process, this prohibition does
not apply. Since March 2020, commanders have been required to register MPOs with installation
police so that they are entered into the National Crime Information Center Protective Order File.”
Nonetheless, that registration is woefully inadequate because while the registration alerts authorities
to the presence of an MPO, it does not prohibit the offender from purchasing or possessing a

firearm.®®

In the current system, the only way for a victim to receive a protective order that complies with due
process is to apply for a civilian protective order in the jurisdiction where the victim lives. As a result,
a victim must utilize and communicate with the military justice system for the court-martial proceeding
while simultaneously utilizing and communicating with the civilian courts for the protective order
process. Requiring a victim to participate in two separate, parallel legal processes is unduly
burdensome, re-traumatizing, and potentially damaging to the outcome of the court-martial. The
victim has to provide double the witness statements, testimonies, and interviews. Furthermore, that
duplication may be detrimental to the military justice process because the sworn statements, testimony,
and witness examination that the victim must separately provide during the civilian protective order

53 |bid.

64 DoD. (2017, May 26). DoDI 6400.06, Domestic Abuse Involving DoD Military and Certain Affiliated Personnel.
https://www.esd.whs.mil/Portals/54/Documents/DD/issuances/dodi/640006p.pdf

65 Blue Star Families. (2020). 2020 Military Family Lifestyle Survey Comprehensive Report, 51. https://bluestarfam.org/wp-
content/uploads/2021/03/BSF_MFLS_CompReport_FULL.pdf

66 18 U.S.C. § 922(g)(8), “Unlawful acts.”

67 NDAA FY20, Section 543 amended section 1567(a) U.S.C. https://www.congress.gov/116/plaws/publ92/PLAW -
116publ92.pdf

68 This recommendation will not alter the ability of military personnel who must be able to possess a firearm in their
professional duties to do so. There is an “official use exemption” to the § 922(g)(8) prohibition that allows law enforcement
and military personnel who are subject to a current protection order to possess their Service weapon while on duty. For the
exemption to apply, the personnel must be authorized or required to receive or possess a duty weapon to perform their
official duties. The authorization must be pursuant to federal, state or local statute, regulation, or official departmental policy.
18 U.S.C. § 925(a)(1). The official use exemption does not apply to any personal firearms.
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process (where the victim will not have the benefit of the military’s victim advocate nor special victim’s
counsel) could negatively impact the outcome of the court-martial. Any minor deviation in the
victim’s narrative, which naturally occurs when victims are forced to recount their experience
numerous times to multiple individuals, can be used to impeach the victim and will negatively impact
the court-martial.

Implementation of Judge-Ordered MPOs

Victims of sexual assault and related offenses should be allowed to apply for a Judge Ordered Military
Protective Order (JMPO)® which complies with due process. Victims should be able to obtain this
JMPO in addition to or in lieu of the currently existing, commander-issued MPO. While MPOs can
be verbally or informally requested, a victim would draft the application for a JMPO with the assistance
of a Family Advocacy Program (FAP) advocate, Sexual Assault Prevention and Response Victim
Advocate (SAPR VA), Special Victim Counsel, or Special Victim Prosecutor.

The JMPO application would be submitted to a judge advocate serving as military magistrate for
immediate review. If the magistrate finds that the information contained in the application for a
JMPO meets the threshold requirements for issuance of the order, the magistrate will immediately
issue a temporary ex-parte protective order and set a hearing date on the JMPO request. The Service
member against whom the order is requested (i.e., the Respondent) would be served with notice of
the issuance of the temporary ex parte order and the hearing date for the JMPO.

On the date of the hearing, the victim would be represented by the Special Victim’s Counsel or other
counsel, the Service member could be represented by defense counsel, and the application would be
heard by a military judge. At that hearing, the standard burden of proof of Preponderance of the
Evidence would apply, consistent with protective orders issued in every other state, tribe, or United
States Territory.

If the military judge finds that violence, harassment, or threats have occurred, the judge will issue the
JMPO. The duration of the JMPO will be set by the judge, but a standard order should be in effect
for at least one year. If the Service member separates from the military, resulting in the military court
no longer having jurisdiction over that individual, the military judge should send a copy of the JMPO
to the civilian authorities in the jurisdiction where the victim resides to assist the victim in converting
the JMPO to a civilian PO. In addition to ensuring that the JMPO procedure complies with due
process, the wording of the JMPO should specifically include several additional improvements to the
current MPO document and procedure. For example, the MPO currently prohibits the Respondent
Service member from initiating any contact or communication, including electronic communications
and social media, with the protected person directly or through a third party. The JMPO should also
prohibit the Respondent from distributing any visual image of an intimate or sexual nature of the
protected person.

6% These orders may also be referred to as Military Court Ordered Protective Orders, Court Ordered Protective Orders, or
the like.
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As with their civilian counterparts, the JMPO will prohibit the respondent from communicating with
the victim (by any means, including through social media or electronic communications), going near
the victim’s home or work, or threatening or assaulting the victim. If the respondent violates the
JMPO by engaging in behavior that qualifies as an enumerated offense in the UCM], such as assault,
distributing a visual image of an intimate or sexual nature, stalking, etc., the respondent would be
charged with bozh the underlying offense and the violation of the JMPO. If the respondent violates
the protective order by engaging in conduct that would not constitute a criminal offense but for the
JMPO, such as calling the victim on the phone or going to the victim’s home, the respondent would
be charged exclusively with violating the JMPO.

The major criticism of the recommendation to establish a JMPO that provides due process is that it
would result in a vastly increased workload for the military justice system. The empirical evidence
does not support that argument. For example, MPOs can currently be issued whenever a Service
member is alleged to have committed sexual assault, stalking, domestic violence, child endangerment,
or another offense. Furthermore, MPOs can be requested by a victim, a Sexual Assault Response
Coordinator (SARC), SAPR VA, installation law enforcement, FAP clinician, or commander.”” "

Despite this broad issuance ability and the relative ease with which an MPO can be ordered, the
military does not issue an overwhelming number of MPOs. During FY20, the Army issued 2,625
MPOs, the Air Force issued 252, and the Navy/Marine Corps issued 2,288. In sum, the military is
currently collectively issuing MPOs at the rate of approximately 5,000 per year. Even if every one of
those victims also applied for a judge-issued MPO, the military justice practitioners with whom the
Accountability experts consulted were confident this number is manageable. This recommendation
supports and improves victim autonomy and safety because the victim, with the consultation and
support of a SARC or SAPR VA, can determine whether to pursue a traditional commander-issued
MPO and/or a JMPO. Additionally, the victim can request one or both of those orders immediately
after an incident which causes the victim to feel unsafe and in need of protection.

Specifically, the JMPO can be, and likely will be, issued prior to any decisions regarding the preferral
or referral of the underlying offense. Since the JMPO is heard and issued by a judge after a hearing
on the merits of the application, it is fully enforceable both on-base and off-base, regardless of the
final disposition of the underlying offense. This recommendation offers a seamless process for the
victim, who only has to utilize and coordinate with one justice system to obtain both a fully enforceable
protective order and to assist in the court-martial of the offender. The victim will be able to utilize
the same SARC, SAPR VA, and SVC/VLC throughout both the protective order and military justice
proceedings. This continuity similarly benefits the offender and the military as well, because all
proceedings utilize in-house military personnel and venues, resulting in increased fairness and
efficiency. In particular, fairness to the Service member is increased because the member is provided

70 DoD. (2017, May 26). DoDI 6400.06, Domestic Abuse Involving DoD Military and Certain Affiliated Personnel.
https://www.esd.whs.mil/Portals/54/Documents/DD/issuances/dodi/640006 p.pdf

"2 DoD. (2020). DoD Directive Form 2873: Military Protective Orders.
https://www.esd.whs.mil/Portals/54/Documents/DD/forms/dd/dd2873_2020.pdf
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with due process by the military court where they are stationed rather than having to leave the
installation and be heard by a civilian court.

During the Accountability team’s comprehensive interviews and listening sessions, stakeholders
reported that victims frequently declined to report their assault or harassment because of a strongly
held perception that no good would come from reporting, but significant damage to their careers,
reputations, and friendships would occur. In particular, these sessions clarified that neither victims
nor perpetrators felt that MPOs in their current form are very effective or strictly enforced. The IRC
heard from survivors and special victim counsel who reported that victims and abusers know that the
MPO provides minimal protection in its current form. Survivors reported that even after obtaining an
MPO, victims continue to be harassed and stalked by their abusers with relative impunity, especially
if they live off installation.

Ideally, a formalized JMPO process will also result in ancillary benefits to victims and the military
justice system. Most notably, given that the JMPO offers a real and tangible benefit to victims, the
implementation of this recommendation will encourage more victims to report their assault or
harassment. Increased reporting will in turn allow for early intervention and prevent abuse from
escalating. Stakeholders also discussed the perceived unfairness of victims bearing the responsibility
of requesting an expedited transfer to a new location and suffering the personal and career interruption
of moving in order to get away from an abuser or harasser. Since the JMPO will provide due process,
its issuance can be used by the military to consider requiring the abuser to change duty stations rather
than placing this onus on the victim. Similarly, the provision of due process and a formal hearing will
increase the overall gravitas of the protective order and allow imposition of more meaningful
conditions on perpetrators. It will make the protective order process more protective of both the
rights of the victim and the due process rights of the accused.

Outcome Metrics

The success of the implementation of this recommendation will be measured by several metrics.
Special Victims Counsel and or victim’s advocates will likely be the individuals who advise victims on
the protective order opportunities that are available. These SVCs and advocates should capture that
the information was provided and what decision victims made. Did victims choose to seek a JMPO,
a MPO, both, or neither? Additionally, the military should monitor and report the number of MPOs
and JMPOs granted.

All JMPOs will be required to be uploaded into NICS. If a prohibited individual seeks to purchase a
firearm, NICS will contact the military law enforcement agency that submitted the JMPO information
to alert them that the subject has attempted to purchase a firearm. It will be critical for the military to
monitor the number of NICS alerts received. When a JMPO is violated off base, the local civilian law
enforcement agency should immediately respond and arrest the perpetrator for Violation of a
Protective Order. After the arrest, the local law enforcement agency will notify the military that a
Service member is in custody. At that time, the military can assert jurisdiction over the case and take
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over the investigation and prosecution. The military should track the number of times that a civilian
law enforcement agency responds to a JMPO.

The military should track the number of violations of JMPOs that occur and specifically how did the
offender violate the order. Did the perpetrator engage in conduct that constitutes an independent
enumerated offense in the UCMJ? Or did the perpetrator engage in conduct that would not be a
crime absent the existence of the JMPO? The military should track the number of JMPO violations
that occur and the outcome of those reports.

Importantly, the military should track victim satisfaction with the JMPO. This metric should include
a detailed look at the process of obtaining a JMPO as well as any sacrifices or barriers that victims
experienced in obtaining the order and trying to get the order enforced. Importantly, the military
should assess whether the JMPO increased the victim’s sense of safety after receiving it.”

Recommendation 1.4: Professionalize Career
Billets for Military Justice Practitioners and
Military Criminal Investigators

The Secretary of Defense should direct the Services to establish career litigation billets for prosecutors,
defense counsel, special victim counsel, and military judges in the Services’ JAG Corps,” and a career
track for military criminal investigators in order to establish and reinforce confidence in the military
justice system among Service members and the public, and to cultivate highly skilled and competent
military justice practitioners.

Rationale for this Change: Lack of Experience is the Achilles’ Heel
of the Military Justice System

Historically, regardless of occupational specialty, military Service members are subject to continuous
personnel rotations which contribute to an inexperienced military justice workforce with subpar
qualifications to appropriately handle special victim cases. Outdated human resources practices tied
to wartime operational needs of the Services cause unnecessary disruption to professional
development, create instability among special victim capable professionals, and contribute to perpetual
inexperience among military lawyers and criminal investigators. One Service’s reassignment regulation
claims the goal of permanent change of station moves is “to place the right Soldier at the right job, at
the right time.”™ This philosophy, however, is incompatible with responding to, investigating, and

72 Logan, T., & Walker, R. (2009). Civil Protective Order Outcomes: Violations and Perceptions of Effectiveness. Journal of
Interpersonal Violence, 24(4), 675-692. doi:10.1177/0886260508317186

73 Even though the Marine Corps does not have a JAG Corps, the Marine Corps has a cadre of Judge Advocates.
Therefore, for ease of reference, throughout this section, when Service JAG Corps is mentioned, it is inclusive of Marine
Corps Judge Advocates.

74 Department of the Army. (2012). Army Regulation 600-8-11, Personnel—General, Reassignment: 1-5. The personnel
reassignment process, 1. https://armypubs.army.mil/epubs/DR_pubs/DR_a/pdf/iweb/r600_8 11.pdf
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prosecuting special victim crimes in the military. Instead, the military must finally commit to placing
the right experts in the right billets right now — and permanently.

Highly trained practitioners with years of consistent, technical experience are a critical part of the
solution to the military’s sexual assault problem. Career litigators and investigators who specialize in
special victim crimes will ameliorate the perception — and reality — that the military is ill equipped to

investigate and prosecute these cases.

Lack of Career Litigation Billets in the Services’ JAG Corps
Perpetuates Lack of Expertise

Overall, the IRC found that military justice practitioners are hard-working, dedicated, and earnest.
However, Service JAG Corps leadership — apart from the Navy” — do not allow for judge advocates
who specialize in criminal litigation to stay in those positions for an entire career. This creates a lack
of confidence in military lawyers by both Service members and the public. The Accountability experts
found that resistance to change by senior leaders in the JAG Corps is historic and entrenched. With
limited resources and missions requiring the development of both generalists and specialists in a large
number of areas, judge advocate leaders have been reluctant to invest in career prosecutors and
personnel necessary to have a deep, talented, and experienced cadre of military justice experts; experts
who can only be grown through consecutive assighments across military justice billets.

After hearing from all forms of military practitioners — both past and present — as well as sexual assault
victims who participated in the military justice court-martial system, it is breathtakingly apparent that
the Service JAGs’ refusal to allow talented practitioners to remain in career litigation billets harms
victims and accused in special victim cases because those litigating special victim cases — largely
through no fault of their own — do not possess the characteristics and skills that enable and improve
efficiency and performance of their job which fosters institutional competence. This recommendation
is complementary to Recommendation 1.1: Creation of the Office of the Special Victim Prosecutor,
which provides for the independent reporting structure outside of the Services for these specialists
and opportunities for professional growth that career HHgators e —

require. “Sexual assault cases

Nowhere was this sentiment more apparent than scoping sessions are difficult to

with judge advocates, former military judges, former court-martial prosecute [and]

panel members, and civilian HQEs assigned to assist military re quir e SEAL team

counsel. These individuals and groups of stakeholders unanimously

: 2
reported that judge advocate competence in special victim cases is caliber prosecutors.

perpetually thwarted by high rates of turnover of personnel every .
one to two years. The father of a survivor who spoke with the IRC ~Father of survivor, as told

put it this way: “JAGs are given great responsibility early in their to the IRC in an interview

7> Navy JAG Instruction 1150.2E provides information and procedural guidance for the Navy Judge Advocate General's
Corps MJLCT program and establishes guidelines for the selection, professional development, and detailing of Military
Justice Litigation Qualified Officers.
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careers and do a noble job, but they are generalists. They’re required to be a Jack of All Trades which
is important, but that also makes them a Master of None. We shouldn’t be surprised at the
astonishingly low conviction rates in the military. Sexual assault cases are difficult to prosecute as
such, they should require SEAL team caliber prosecutors.”

The impact on talent and quality of military litigators was palpable: these justice practitioners described
junior prosecutor courtroom performance as ranging from “terrible” to “incompetent.” However, in
trials when seasoned special victim prosecutors participated as co-counsel to the more inexperienced
and often junior counsel, the quality of government practice increased exponentially. The historic
focus on generalists in the JAG Corps, however, does not allow current special victim prosecutors to
perfect their craft without sacrificing their promotion potential. The military defense bar competence,
in their estimation, was marginally better, but still fell victim to judge advocate career progression
schemes. On the other hand, where civilian defense counsel was brought on the case to defend a
Service member, one parent of a military sexual assault victim who watched the proceedings firsthand

observed:

“In my daughter’s case, I was taken aback at how the civilian defense counsel ran circles
around JAG prosecution. They absolutely cleaned JAG’s clock. Later, I was stunned to learn
the number of civilian firms that specialize in the defense of military members within military
court proceedings. That’s all they do, they don’t even operate in civilian courtrooms. On their
websites, they proudly display how they have trounced JAGs of all Service branches—and they
have. They’ve identified this as an easy market—it’s become a cottage industry.”

Lack of Career Litigation Billets in the Services’ JAG Corps Fuels
Inexperience

Experience is the cornerstone of professional competence. The IRC found that there is a direct
correlation between experienced, well-trained and specialized prosecutors and sexual assault victim
satisfaction. Four years after the Judicial Proceedings Panel (JPP) on Sexual Assault in the Military
issued its report examining training for prosecutors, defense counsel, and military judges,” the
Services” JAG Corps (apart from the Navy) still have no uniform agreement on a requisite minimum
level of experience for handling sexual assault cases. During 2016 site visits, military prosecutors told
the JPP subcommittee that they were generally satisfied that they were receiving adequate and

76 The NDAA for FY13 directed the JPP to assess trends in the training and experience levels of military trial counsel in adult
sexual assault cases and the impact of those trends on the prosecution and adjudication of such cases. In order to assess
the training and experience of adult sexual assault prosecutors, the JPP issued requests for information to the Services in
February and December 2016. The JPP also heard testimony on the training and experience of prosecutors at a public
meeting on May 13, 2016, during which the Panel heard from leaders of the Service JAG schools and members of the JAG
Corps who litigate adult sexual assault crimes. In addition, the JPP Subcommittee spoke with prosecutors about their
training and experience during site visits conducted during the summer of 2016 and reported this information to the JPP at a
public meeting on March 10, 2017.
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appropriate training, however, many remarked that the extensive training does not make up for their

lack of in-court experience.

In response, some Services attempted to close the gap between training and repeated courtroom
experience (e.g., Army Military Justice Redesign’’), however, practitioners told the IRC that special
victim prosecutors are no longer hand-picked and the Services so-called “specialization” programs
have succumbed to traditional personnel requirements and rotations, which has not addressed the
core problem: inexperience. One retired judge summed up what was obvious to the IRC: inexperience
is the Achilles heel of JAG Corps litigators.

Between the three Accountability experts and the IRC’s Senior Policy Advisor, all of whom are
lawyers, there is greater than 100 years of experience in litigating and managing complex sexual assault
cases — both on the prosecution and defense side. It has been the experience of these career
professionals that military litigators with less than 2 years’ experience are generally only capable of
conducting simple direct examinations, handling less complex prosecution techniques, and acting in a
support role for more experienced litigators. They are still developing trial skills and learning
procedures, military rules of evidence, and administrative requirements. They have less training and
need to work under close supervision. They are not ready for complex prosecutions involving sexual
assault, traumatized victims, sexual assault forensic examination, and other forensic evidence. Itis the
rare trial counsel or defense counsel who is capable of handling such complex trials.

The IRC heard from both military justice practitioners and sexual assault victims that military
prosecutors lacked fundamental knowledge of guiding principles of federal prosecution as well as the
Crime Victim Rights Act (CVRA) and Article 6b of the UCM]J.”™ The CVRA affords victims several
rights, including but not limited to:

B The right to be reasonably protected from the accused,;

B The right to reasonable, accurate, and timely notice of any public court proceeding;

B The right not to be excluded from any such public court proceeding, unless the court, after
receiving clear and convincing evidence, determines that testimony by the victim would be
materially altered if the victim heard other testimony at that proceeding;

The right to receive restitution;

The reasonable right to confer with the attorney for the Government in the case;

The right to proceedings free from unreasonable delay; and

The right to be treated with fairness and with respect for the victim’s dignity and privacy.

Many victims reported that the prosecutor handling their case rarely — if ever — allowed opportunity
for conferral on their cases and delays were exceptionally long in the processing of their case, causing

" The Army’s Military Justice Redesign is encapsulated in the allied business rules stemming from TJAG Policy
Memorandum 19-01. The Redesign is intended to create greater expertise in litigation of both special victim and general
crimes cases, however the program does not contemplate an experienced military prosecutor or special victim counsel
staying in that billet for the rest of their career if they are appropriately qualified and desire to remain in that billet.

7818 U.S.C. § 3771, “Crime victims’ rights.” The CVRA is analogous to Article 6b, UCMJ, 10 U.S.C. § 806b.
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many victims to drop out of the process. Moreover, prosecutors do not explain the reason for the
delay, which would greatly help the victim in an already stressful process. Seasoned military justice
practitioners told the IRC that military prosecutors seem to believe the creation of SVCs/VLCs
obviate their duty to comply with basic CVRA and Article 6b requirements, as detailed above. For
crime victims in the military justice system, the message is simple: the military lawyers do not have the
requisite experience to handle their cases.

The one Service leading the others in terms of growing competent and experienced litigators is the
Navy. Established in 2007, the Navy’s MJLCT provides a structure for developing and maintaining a
cadre of judge advocates who specialize in court-martial litigation. The Annual Report of the Judge
Advocate General of the Navy highlights the purpose for such a program: judge advocates who exhibit
both an aptitude and a desire to further specialize in litigation may apply for inclusion in the MJLCT.”
As the JPP report noted, “Once selected, MJLCT officers spend most of their career in litigation-
related billets as trial counsel, defense counsel, and military judges.”® This type of career track with
dedicated litigation billets makes the most sense to the IRC, and should be the model across the
Services for cultivating experienced litigators who can competently handle special victim cases and
stay in that billet for a career if the individual is appropriately qualified, competent, and desires that
course of action.

As mentioned in previous sections, sexual assault cases are complicated and obtaining convictions and
justice for victims requires expertise at all levels of the investigation and prosecution. This is true in
both the military and civilian justice systems. To better understand the advantages of shifting legal
decisions in sexual assault cases from commanders to specialized prosecutors, the IRC compared
military data on conviction rates and case processing with results from studies published by DOJ.

In reviewing the available research, several themes came to light:

B Jurisdictions with special victim prosecution programs achieve higher satisfaction among
sexual assault victims, who are more likely to feel their cases were handled fairly, regardless of
outcomes;”

B Jurisdictions with special victim prosecution programs tend to have higher conviction rates in

sexual assault cases;* and,

70 Joint Service Committee on Military Justice. (2020). Reports of the Services on Military Justice for Fiscal Year 2019, 25.
https://jsc.defense.gov/Portals/99/Documents/Article%20146a%20Report%20-%20FY19%20-
%20Al1%20Services.pdf?ver=2020-07-22-091702-650

80 JPP. (2016). Final Report, Chapter VI: on Training Prosecutors, Defense Counsel, and Military Judges.
https://jpp.whs.mil/Public/docs/03_Topic-Areas/10-Training_Exper_Attys/20160513/03_CSS_FinalReport_ChapterVI.pdf

81 Klein, A.R. (2008). Practical Implications of Current Domestic Violence Research Part II: Prosecution. Washington, D.C.:
U.S. Department of Justice, 2008, National Institute of Justice, NCJ 222320
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B Even without specialized units, civilian prosecutors have obtained higher conviction rates than
their military counterparts in sexual assault cases.”

Research suggests* specialized prosecution programs work well on a number of levels, including
victim satisfaction, increased prosecution and conviction rates, and more robust case dispositions.

The bottom line is that specialized prosecution units, especially if associated with specialized law
enforcement units and courts, should increase special victim prosecutions and convictions, victim
cooperation, satisfaction, and if dispositions are geared to defendant risk, safety.

Local, state, and federal civilian criminal justice offices usually have institutional career progression
focusing on training, mentoring, and developing young practitioners, who eventually assume
increasing levels of responsibility with experience. The JAG Corps are capable of similar professional
development and sustainment of experience because the Services already allow uniformed personnel
to specialize in career fields (e.g., aviation, medical, etc.). This specialization cultivates confidence,
technical expertise, consistency, and institutional knowledge in those fields. The JAG Corps should
be no different. Those litigators who possess the competence, experience, and desire to specialize
should have the opportunity to appear before a selection board to remain in their profession as a
career. This will increase both sexual assault victim satisfaction and conviction rates. The Secretary
of Defense should direct the Services to establish formalized career tracks with litigation billets so that
practitioners can remain in the military justice field without fear of getting passed over for promotion
and to further professionalize the JAG Corps to effectively handle their one statutory mission: military
justice.

Lack of Career Litigation Billets in the Services’ JAG Corps Results
in Attrition

The lack of career litigation billets creates an unnecessary attrition problem that makes no logical or
financial sense for the military and the taxpayer. Since some of the JAG Corps do not allow
prosecutors, defense counsel, victims legal counsel, and judges to stay in the litigation field as a career,
some judge advocates who achieved technical competence and expertise in special victim case
handling leave the military for jobs in District Attorney and United States Attorney’s offices. After
years of costly training and cumulative courtroom experience, the civilian sector is often the
beneficiary of the fruits of the military’s labor.

83 Morabito, M. S., Williams, L. M., Pattavina, A. (2019). Decision making in sexual assault cases: replication research on
sexual violence case attrition in the U.S. (NCJ 252689). Washington, DC: U.S. Department of Justice, National Institute of
Justice. https://www.ojp.gov/pdffiles1/nij/grants/252689.pdf

84 Klein, A. R. (2008). Practical Implications of Current Domestic Violence Research Part II: Prosecution. Washington, D.C.:
U.S. Department of Justice, National Institute of Justice, NCJ 222320
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Getting passed over for promotion was a consistent, resonant concern for judge advocates who
desired to stay in the military justice field. Those who desire to make a career of litigation risk a price:
non-selection for promotion due to the perception that skilled litigators are not generalized judge
advocates and therefore have no potential to become a staff judge advocate. The Navy is leading the
way on how to practically overcome this stigma. The Navy report® on their MJL.CT Pilot Program
explains specific precept language, which has been included in paygrade O-4, O-5, and O-6 promotion
boards since establishment of the career track. The current precept language provides, “[s]ince 2007,
the JAG Corps has maintained a separate career track for officers who specialized in prosecuting,
defending, and judging criminal cases. After competitive selection by an administrative board, these
officers spend significant portions of their careers in litigation-related billets.” There are currently 13
O-6 or O-6 select career track designated officers out of 94 total O-6 or O-6 select Navy judge
advocates on active duty. MJLCT officers regularly achieve the rank of O-6. These officers provide
a breadth of experience throughout the ranks of the JAG Corps.

The IRC recommends the Secretary of Defense direct the Services” JAG Corps to adopt the Navy
guidance in all promotion boards as a compliment to the implementation of the career litigation billets.

Lack of Career Billets in the Services’ Military Criminal Investigative
Organizations Breeds Inexperience

MCIOs have under-experienced criminal investigators working in overwhelmed and under-resourced
offices which adversely affects the response to, and investigation of, special victim crimes. The IRC
heard from MCIOs and had the benefit of the written findings and recommendations in the recent
FHIRC report. Though Fort Hood was one installation inside one Service, it is apparent that criminal
investigator inexperience is also the Achilles heel of MCIOs across the Services. Much like the JAG
Corps, uniformed criminal investigators are subject to outdated personnel rotations that take
practitioners out of special victim investigations just when they are starting to transition from
apprentice to experienced investigator. The FHIRC made an overarching finding that the Fort Hood
Criminal Investigation Division Office had various inefficiencies that adversely impacted its ability to
accomplish the mission, including:

B Insufficient number of credentialed special agents on board to handle its caseload of complex
sex crimes and death investigations;
B Agent inexperience;

Agent over-assignment;
B Extremely long investigations; and

85 Kessmeier, C.L. (2021). Order Convening the FY-22 Promotion Selection Boards to Consider Staff Corps Officers on the
Active-Duty List of the Navy for Permanent Promotion to the Grade of Captain. Department of Navy, 3-4.
https://www.mynavyhr.navy.mil/Portals/55/Boards/Active%20Duty%200fficer/documents/FY22_Promotion_Board_Materials/
FY22_A06S_PSB_CONVENING_ORDER.pdf
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B An office that was under-resourced.

The Fort Hood report shined a light on what this IRC continued to hear as a theme in both military
prosecutions and investigations: experience in the investigation and prosecution of special victim cases
matters. That 92 percent of the special agents assigned to the Fort Hood CID during FY19 were
apprentices is representative of what this IRC heard from recent scoping sessions across the Services.*
Scoping sessions with military justice practitioners across the Services aligned with the FHIRC’s
discovery that most special agents were reassigned after 26 months of investigative experience. Most
relevant to this IRC’s recommendation for career investigator billets was the following insight from
the FHIRC regarding Army criminal investigators: “They are not

ready for complex investigations involving deaths, traumatized T T T T —————
victims, warrants and electronic and other forensic evidence.”’ “They [MCIOs]

. - . are not ready for
Military sexual assault victims and the subjects of these complex d\

investigations deserve to have experienced agents who can operate complex
beyond investigatory checklists. The Fort Hood Report said what this investigations
IRC recommends: the time is now for career billets for military

o L involving deaths
criminal investigators who are selected for their investigative acumen volving d ’

and sensitivity towards victims and who can specialize in special victim traumatized
investigations as a career. victims, warrants
Outcome Metrics and electronic and

Litigators and investigators who excel in both experience and technical other forensic

competence should have the option of remaining in their desired billets evidence.”
without fear of getting passed over for promotion. Since special victim

cases can be extremely difficult to handle both mentally and -Fort Hood Independent

emotionally, lawyers and agents who need a break should always have Review Committee
the option of an off-ramp to another billet with a slower or different

operational tempo. The metric of success for implementation of the Services professional career
tracks with specialized billets for litigators and investigators is improved competency, greater level of

experience, and higher rates of retention of these professionals within the military justice workforce.

86 An apprentice Agent is defined as an agent who has been at his first unit assignment less than a year and must receive
mentorship and constant evaluation for suitability from a more experienced special agent. Upon successful completion of the
year and the certification of his/her Special Agent in Charge, an apprentice becomes an accredited CID Special Agent.

87 Fort Hood Independent Review Committee. (2020). Report of the Fort Hood Independent Review Committee, 57-58.
https://www.army.mil/e2/downloads/rv7/forthoodreview/2020-12-03_FHIRC _report_redacted.pdf
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Recommendation 1.5: Judge-Alone Sentencing
in all Noncapital General and Special Courts-
Martial, Establishment of Sentencing
Parameters, and Mandatory Restitution

To create uniformity that would reduce disparities in sentencing on rape and sexual assault cases, the
Secretary of Defense should propose that Congress adopt the recommendations of the Military Justice
Review Group (December 2015 report)® with respect to judge alone sentencing in all noncapital
general and special courts-martial and establishment of sentencing parameters. To complement this
change, the UCMJ should be amended to mirror the Mandatory Victims Restitution Act (MVRA) of
1996 to include victims of crimes tried by courts-martial.

Rationale for these Changes: Reducing Sentencing Disparity &
Giving Victims Access to Restitution in the Military Justice System

The Military Justice Review Group provided a very helpful background with respect to the history of
sentencing in the military after 1950. When the UCMJ was enacted in 1950, Congress provided the
President with the authority to promulgate rules on sentencing under Article 36. In Article 50,
Congress specifically authorized the President to determine the maximum punishments for violations
of the UCMJ.*” As originally enacted, the only offenses in the UCMJ that included mandatory
minimum sentences were premeditated murder (life in prison); felony murder (life in prison) and
spying (mandatory death).” In 1960, Congress enacted Article 58a to establish mandatory reductions
for the enlisted grades as a collateral effect of a court-martial sentence, subject to exceptions in Service
regulations.” In 1996, Congress enacted Article 58b to require mandatory forfeitures, if not adjudged
at trial, during certain periods of confinement.”” In 1997, Congress enacted Article 56a, to provide for
the punishment of confinement for life without parole and restricted clemency authority for such
sentences.” In 2013, Congress amended Article 56 to provide for mandatory punitive discharges for

88 Military Justice Review Group. (2015). Report of the Military Justice Review Group, Part I: UCMJ Recommendations.
https://www.jag.navy.mil/documents/NJS/MIRG_Report_Partl_22Dec15.pdf

89 Act of May 5, 1950, Pub. L. No. 81-506, ch. 169, 64 Stat. 108.

90 |hid.

91 Act of July 12, 1960, Pub. L. No. 86-633, 74 Stat. 468.

92 NDAA FY 1997, Pub. L. No. 104-201, § 1068, 110 Stat. 2655 (1996).

9 NDAA FY 1998, Pub. L. No. 105-85, §S 581-82, 1073(a)(9)-(11), 111 Stat. 1759, 1900 (1997). The limitations on
clemency were passed in 2000 and are contained in Article 74.
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rape and sexual assault.” There is no specific statutory requirement for restitution as part of court-
martial practice, although restitution has been recognized as a valid term of a plea agreement since at
least 1977.” When Congress enacted the MVRA of 1996, it did not specifically address victims of
crimes tried by courts-martial.”

Inlight of the military’s abysmal conviction rates for sexual assault offenses, when a military defendant
is found guilty, punishment decisions are left predominantly to court-martial members who lack
institutional expertise and are not provided with adequate sentencing guidelines to make meaningful
and equitable punishment decisions. Military justice practitioners, victims, and advocates told us that
disparities in sentencing — especially in the sexual assault context — are confusing and tend to re-
traumatize victims participating in the military justice process. Likewise, defense counsel emphasized
the deleterious effect of grossly disproportionate sentences on accused convicted of similar crimes.

Currently, military practice utilizes unitary sentencing in cases where court-martial members sit as fact
finder, with the members adjudging a single sentence for the accused, regardless of the number of
offenses for which the accused has been found guilty of committing.”” If the accused has been found
guilty of multiple offenses, the maximum authorized sentence is the sum of the maximum
punishments for all offenses individually.”® On the other hand, if an accused elects to be sentenced by
a military judge, segmented sentencing is used. This requires the judge to fashion a sentence for each
specification the accused was found guilty; and if there is more than one term of confinement, the

judge determines if they shall run concutrently or consecutively.”

RCM 1002 provides the rule for sentence determination in courts-martial. The rule states that the
sentence “is a matter within the discretion of the court-martial.” Pursuant to this rule, except for the
few offenses that have mandatory minimum sentences — which include premeditated murder and the
sexual offenses described earlier — the court is free to arrive at a sentence anywhere from no
punishment to the maximum established by the President under Article 56(a). The appropriate
sentence for a defendant is generally within the discretion of the court-martial, and the court may
adjudge any lawful sentence, from no punishment to the maximum established by the President. With
a few exceptions, there are minimal constraints on the discretion of the sentencing authority in courts-
martial.

It is clear that the current discretionary practice of sentencing accused anywhere between no
punishment and the jurisdictional maximum of the court-martial is absurd. In this regard, the IRC
agrees with the recommendations of the Military Justice Review Group, namely that military judge

9 NDAA FY14, Pub. L. No. 113-66, § 1705(a)(1), (2)(A), 127 Stat. 672 (2013). This amendment also provided for
mandatory minimum sentences for convictions for rape and sexual assault of a child, forcible sodomy, and attempts of these
offenses.

% See United States v. Brown, 4 M.J. 654, 655 (A.C.M.R. 1977).

% See 18 U.S.C. § 3663A, “Mandatory restitution to victims of certain crimes.”

97 R.C.M. 1002(d)(1)

% R.C.M. 1003(c)(1)(C)

9 R.C.M. 1002(d)(2); see also, Article 56(c)(2), UCMJ, 10 U.S.C. § 856
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alone sentencing is appropriate for all sentencing, and that advisory sentencing parameters must be
established.

A corollary change must be made with respect to restitution for crime victims. Presently, the MVRA
of 1996 does not include victims of crimes tried by courts-martial. The IRC heard from several victim
advocacy groups who expressed concern that the restitution is not available to victims participating in
courts-martial. Instead, victims of military crimes must look to civilian courts for compensation for
medical expenses, lost income, and damaged/destroyed property. Though the Military Justice Review
Group recommended additional study of restitution in courts-martial in its 2015 recommendations,
the JPP concluded in 2016 that some victims of sexual assault crimes committed by Service members
lack adequate access to compensation. Accordingly, the Panel recommended that DoD establish and
administer a uniform compensation program for such victims, but recommended against amending
the UCM]J due to “substantial changes to the current system that would be required and the relatively
few cases in which restitution would be needed.”'”

However, the JPP’s recommendation is not consistent with what the IRC heard (the UCM]J can be
easily amended, and there is an abundance of sexual assault victims seeking ways to become whole).
Five years later, the JPP’s observations and conclusions fall short of the concerns the experts heard —
that victims are denied access to restitution by a technical impediment: that their perpetrator was tried
by court-martial. Access to justice can no longer be delayed. In the year 2021 where federal law
provides for mandatory restitution for certain crimes, and access to restitution for all crime victims,
the UCM]J must be amended to closely mirror the MVRA to include victims who participate in the
military justice system.

Disparities in Sentencing Data

The most recent sentencing data available to the IRC supports the recommendation that judge alone
sentencing is the appropriate forum for adjudicating punishment at a court-martial. Not surprisingly,
the likelihood of confinement as punishment in sexual assault cases was directly affected by the type
of trial forum. The 2015 data highlight the disparity: military judges sentenced defendants to
confinement in 83.7 percent of sexual assault convictions, while panels of military members sentenced
a defendant to confinement only 63 percent of the time."”" Astoundingly, victims of sexual assault
offenses where members handled punishment saw their perpetrator walk freely out of court in 37
percent of all cases, despite a conviction. These data support the perspective of victims, accused, and
military justice practitioners: the military must move to a judge alone sentencing scheme with
parameters to hold those who commit sexual assault appropriately accountable for their crimes.

It is clear that the current discretionary practice of sentencing accused anywhere between no
punishment and the jurisdictional maximum of the court-martial is absurd. That panel members with

100JPP. (2016). Judicial Proceedings Panel Report on Restitution and Compensation for Military Adult Sexual Assault
Crimes, 22. https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3066061

101 JPP. (2017). See Judicial Proceedings Panel Report on Statistical Data Regarding Military Adjudication of Sexual
Assault Offenses for Fiscal Year 2015, 72. https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3066100
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no legal experience are charged with meting out a sentence within these vast and wide guidelines
should raise cause for concern. In this regard, the IRC agrees with the recommendations of the
Military Justice Review Group, namely that military judge alone sentencing is appropriate for all
sentencing, and that advisory sentencing parameters must be established. Establishment of sentencing
parameters will also better inform the Department of Defense with respect to the collection of data
on racial and ethnic disparities in military sentencing generally, and studies involving punishment of
sexual offenses specifically with the goal of working toward a military justice system that is fair and
just for everyone.'”

Amending the UCM]J to add provisions that mirror the MVRA addresses concerns raised by several
victims, victim advocacy groups, and victims legal counsel who said that victims were denied access
to restitution simply by virtue of the case being tried by courts-martial. Though RCM 705(c)(2)(C)
allows prosecutors to seek the accused’s promise to provide restitution as a term of a pretrial
agreement, the experts heard resoundingly that very few sexual assault cases resolve short of a trial.
The IRC concluded that the restitution mechanism in this Rule is therefore ineffective for the majority
of sexual assault victims. As a fix, the UCM]J should be amended to include new Articles 56a
(addressing orders of restitution), 56b (addressing mandatory restitution to victims of certain crimes),
and 56¢ (addressing procedures for issuance and enforcement of order of restitution). Understanding
that some provisions of the MVRA are incongruous to military court-martial practice, the UCM]J
should be amended as appropriately as possible to mirror the MVRA so that victims in the military
justice system have the same access to restitution as victims in civilian courts.

The fact that the Services do not track the use of restitution in pretrial agreements adds insult to injury.
The lack of data provides no meaningful discourse on the subject of making sexual assault victims
whole in the military justice context. Restitution should be accessible to victims of sexual assault under
the military justice system, and restitution data should be tracked accordingly. Understanding the
JPP’s concerns regarding the number of changes necessary to establish restitution under the UCM]J
(see February 2016 report), the military can no longer ignore the fact that it is lagging behind its civilian
counterparts when it comes to compensating sexual assault victims (as well as crime victims generally)
in the military system.

102 Despite the current challenges with data collection in the Services, several recent studies have documented racial
disparities in the administration of military justice. A May 2019 study by the U.S. GAO of all offenses under the UCMJ found
that Black and Hispanic Service members were more likely than white Service members to be the subjects of recorded
investigations in all of the Services and were more likely to be tried in general and special courts-martial in the Army, Navy,
Marine Corps, and Air Force. An October 2020 report issued by the DAC-IPAD reviewed 1,904 cases documenting
investigations of adult penetrative sexual offenses completed in fiscal year 2017. The FY17 data suggest that Black Service
members are disproportionately affected by allegations of sexual offenses at the investigative stage. Both studies described
how the limitations of the Services’ data on race and ethnicity make it difficult to undertake meaningful comprehensive
assessments. Source: GAO. (2019). Military Justice: DOD and the Coast Guard Need to Improve Their Capabilities to
Assess Racial and Gender Disparities. https://www.gao.gov/assets/700/699380.pdf; Defense Advisory Committee on
Investigation, Prosecution, and Defense of Sexual Assault in the Armed Forces. (2020). Report on Racial and Ethnic Data
Relating to Disparities in the Investigation, Prosecution, and Conviction of Sexual Offenses in the Military.
https://dacipad.whs.mil/images/Public/08-Reports/09_DACIPAD_RaceEthnicity_Report_20201215 Web_Final.pdf
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Outcome Metrics

Markers of success for this recommendation include change in sentencing as a result of judge alone
sentencing, and an increase in restitution for sexual assault victims in the military system.

Recommendation 1.6: Expedite Processing of
Proposed Executive Orders Regarding Military
Justice

The President should direct expedited processing of proposed Executive Orders regarding military
justice, including establishing the elements of crimes enacted by Congress, such as the following crimes
related to sexual assault:

B Article 117a: Wrongful broadcast or distribution of intimate visual images;
B Article 128b: Domestic Violence; and,
B Strangulation, under Article 128b.

This would also allow the enumeration of new offenses under Article 134, such as the offense of
sexual harassment, and the publication of the figure of maximum punishments for those crimes.
These Executive Orders implement changes to the UCM] by making changes to the Manual for
Courts-Martial, the seminal document for military justice practitioners.

Rationale for this Change: The Executive Branch Must do its Part
to Promulgate Military Justice Reform

Justice requires the timely, effective, and efficient administration of the criminal process. The Manual
for Courts-Martial’s central role in the administration of military justice makes timely changes to the
Manual imperative. The IRC therefore strongly recommends that the President direct the expeditious
processing of proposed Executive Orders containing changes to the Manual for Courts-Martial.

Congress enacted the UCM]J, the keystone document in military justice, in 1951, and continues to
amend it almost every year. The President implements the Code by issuing the Manual for Courts-
Martial. The Manual includes the Rules for Courts-Martial, the Military Rules of Evidence, the
elements of the Punitive Articles of the UCM]J, the Nonjudicial Punishment Procedure, and an
appendix listing the Lesser Included Offenses for each punitive Article. Other Appendices to the
Manual include a chart listing the maximum authorized punishments for each offense, analyses of the
RCMs, Rules of Evidence, punitive Articles, and nonjudicial punishment procedure, and various forms
essential to the administration of military justice. The importance of the Manual to the efficient,
effective, and just administration of military justice, and thereby to assisting in maintaining good order
and discipline, cannot be overstated.

Changes to the Manual are made by Executive Order. Changes are proposed when Congress amends
the UCM]J, courts issue decisions requiring a Manual change, or internal reviews by DoD result in best
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practices requiring Manual changes. Often, Congressional amendments to the UCM] have immediate
effect or effective dates a relatively short time after enactment. Court decisions are effective
immediately.

Histor