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ADAM J. RICHARDS, State Bar No. 249872 
LAW OFFICE OF ADAM J. RICHARDS 
2530 J Street, Suite 320 
Sacramento, California 95816 
(916) 399-3486 
(916) 823- 3307 (facsimile) 
adam@ajrlaw.net 
 
Attorneys for Defendant 
DERIK VICTOR OAKES 
 
 

SUPERIOR COURT, STATE OF CALIFORNIA 

COUNTY OF EL DORADO 

 

PEOPLE OF THE STATE OF 
CALIFORNIA, 
 
  Plaintiff, 

 v. 

DERIK VICTOR OAKES, 
 
  Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No.: P20CRF0146 
 
DEFENDANT’S NOTICE OF MOTION 
AND MOTION TO TRAVERSE AND 
QUASH WARRANT AND TO SUPPRESS 
EVIDENCE UNLAWFULLY SEIZED  
 
 
 
 
 
Date:  May 27, 2021 
Time: 8:00 a.m. 
Dept:  7 

  

TO THE DISTRICT ATTORNEY OF EL DORADO COUNTY AND HIS DEPUTY, 
MILES PERRY: 
 
 

 PLEASE TAKE NOTICE that on May 27, 2021 at 8:00 a.m. in Department 7 of the 

above-entitled Court, Derik Victor Oakes, by and through his counsel of record, will move 

for an order 1) suppressing the fruits of an illegal search and seizure based on an invalid 

search warrant 2) for an order suppressing the warrant and its fruits due to the refusal of the  

government to provide warrant materials, and 3) move to traverse and quash the warrant 

based on material misrepresentations and omissions by the affiant. This motion will be based 
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             Adam J. Richards, Attorneys for  
             Derik Victor Oakes 
 

INTRODUCTION AND RELEVANT FACTS1 

 Mr. Oakes is a resident of El Dorado County. It is alleged that Mr. Oakes purchased 

parts from JNC Manufacturing (“JNC”), an online seller of firearm-related items, between 

June 2017 and July 2018 though no specific date has ever been confirmed or ascertained. The 

parts are referred to as an incomplete or “80% Glock Switch” or “80% Glock Auto Switch” 

kit. The government asserts that these metallic parts, if completed through the processes of 

precise machining and potential even welding, may function to render a Glock handgun into a 

machinegun capable of select fire.  

The type of kit purchased by Mr. Oakes was submitted by JNC in 2012 to the Bureau 

of Alcohol, Tobacco, Firearms, and Explosives (“BATFE”) to determine and receive a ruling 

on whether the kit constituted a machinegun under the National Firearms Act or Gun Control 

Act.  (Federal Warrant Affidavit, p. 4 par. 9, Exhibit C) In a letter dated December 5, 2012 

from the BATFE Firearms Technology Branch Chief John R. Spencer, stated in relevant part: 

The Exhibit was examined in FTB [Firearms Technology Branch] and 
found to be an unfinished parts kit for a Glock machinegun-conversion 
device commonly known as a Glock Switch or Glock Chip, 
accompanied by a set of instructions for completing the machining 
operations. 
 

 

1 The following recitation of facts is based in part on the federal warrant affidavit referenced herein and 
appended hereto as Exhibit ‘C’ as well as on various law enforcement reports received from the Office of the 
District Attorney and is included here for the purpose of this motion only. Defendant does not concede the 
veracity of any statements contained within the warrant affidavit, police reports, or other documents prepared 
by law enforcement. 

on this notice of motion and motion, memorandum of points and authorities, and any 

evidence and argument presented at the hearing on this matter.   

 

Dated:  May 10, 2021    LAW OFFICE OF ADAM J. RICHARDS 

       By:________________________________  
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As received, the device has not reached the stage of completion to 
be considered a firearm, thus, it is not subject to the provisions of 
either the Gun Control Act or National Firearms Act. 
 
(Letter – Department of Justice, Bureau of Alcohol, Tobacco, 
Firearms, and Explosives – Firearms Technology Branch, December 5, 
2012, Exhibit B) 
 

  This letter was posted on JNC’s website and appears to still be as of the filing of this 

motion (See JNC website printout showing button link to “Glock Kit ATF Approval”, Exhibit 

D) In summary, the kit sold by JNC, an “80% Glock Auto Switch” kit, was determined by the 

BATFE to not be a machinegun, a firearm, or otherwise restricted. (See BATFE, FTB letter, 

Exhibit B) JNC continued to sell this kit from the time of the evaluation in 2012 through 

2018. The 80% Auto Switch parts sold during that time period through 2018 did not differ 

from the parts submitted to the BATFE FTB in 2012 for analysis and which were determined 

to not be a machinegun or a firearm.  

According to the federal warrant affidavit in this matter, the BATFE again approached 

JNC concerning the kits in 2018. (Warrant Affidavit, p. 4 par. 9, Exhibit C) The BATFE 

Firearms and Ammunition Technology Division (“FATD”) (formerly the Firearms 

Technology Branch [“FTB”]) again evaluated the parts sold by JNC. The BATFE, FATD 

wholly reversed its position in 2018 on these kits and determined that the combination of 

parts was now a machinegun. (Id. at p. 4, par. 7, Exhibit C). This, despite the fact that the kit 

was identical to that submitted for review in 2012 by JNC with respect to the auto switch 

components and despite the BATFE’s duty as a government agency to provide consistent, 

reliable, and accurate information. As a result of this determination, customer lists were 

obtained from JNC for those people who allegedly purchased these kits. Various BATFE 

offices were tasked with contacting customers around the country who purchased these kits to 

initiate seizure of the parts. 

Particularly relevant to this motion is that upon the BATFE’s 180 degree change in 
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position, i.e. the JNC kits were not machineguns according to the BATFE one day, and the  

next day they were, is that the BATFE utterly refused or failed to provide any notice of any 

kind to the public. The BATFE implements several channels and procedures by and through 

which it notifies the public of changes in policy, rules, and implementation of current laws 

and regulations. One process widely used by the BATFE is the rule-making process which 

allows and arguably requires the BATFE to publicly update Bureau policies and 

determinations with respect to various technologies and products in the context of the 

BATFE’s interpretations and application of law. (27 C.F.R. 70.701(d)(2); 28 C.F.R. 

0.133(a)(2); see e.g. Bumpstock -Type Devices, 27 CFR Parts 447, 478, and 479 [Docket No. 

2018R–22F; AG Order No. 4367–2018] RIN 1140–AA52 – BATFE, 

https://www.govinfo.gov/content/pkg/FR-2018-12-26/pdf/2018-27763.pdf - reclassified as a 

machinegun a previously lawful product which did not come within the definitions of the 

NFA; notice via rulemaking,) Another method by which the BATFE may notify the public 

and licensees of changes to policy and enforcement is the Industry Open Letter system which 

is described by the BATFE as follows: 

ATF periodically publishes Open Letters to the industries it regulates in 
order to remind or assist licensees with understanding their regulatory 
compliance responsibilities under the laws and regulations administered 
by ATF.  Open Letters do not have the force and effect of federal 
statutes or Department of Justice regulations, and are not final agency 
actions.  They may also be rescinded or modified at ATF’s discretion. 
 
(BATFE https://www.atf.gov/rules-and-regulations/open-letters, Exh E) 
 
 

 A third example by which the BATFE puts the public on notice of changes or updates 

to policy (along with other business) is publication in the Federal Register which is required 

by law to be published daily and which, according to the BATFE, is also placed on the 

BATFE website shortly after the Government Printing Office makes it available. The BATFE  

website states the following with respect to this notice method: 
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Like all Federal agencies, ATF publishes official notices of its actions in 
the Federal Register, a publication of the Government Printing Office. 
The Federal Register is published Monday through Friday (except 
Federal holidays), both on paper and online. Here is the address of the 
Federal Register online: 
http://www.gpo.gov/fdsys/browse/collection.action?collectionCode=FR. 
 
When you access the Federal Register online, you can search by subject 
or use their “Browse Feature,” to view the Table of Contents of any 
recent issue. Using either of these means, you can view a document as 
either a text file or as a PDF file, using Adobe Acrobat ®. 
 
In addition, we place a copy of these documents on the ATF website 
shortly after the Federal Register makes the documents available 
through their website. When you access a notice or advance notice of 
proposed rulemaking on our website, you will see directions on how to 
submit a comment to us. You will also be able to view comments 
submitted to ATF via the Federal Rulemaking portal at 
http://www.regulations.gov. 
 
As part of publishing a document, the Federal Register places a copy of 
the manuscript “on file” in their office the day before it is printed. 
Members of the public may view the document at that time. Call the 
Federal Register for details. Their number is 202-741-6000. 

 
  (BATFE Federal Register – Publication Policy https://www.atf.gov/rules-and-
  regulations/federal-register-actions, Exhibit A) 

 
The BATFE refused or otherwise failed to provide any notice to consumers through 

any of the channels used for publication that the devices which they had previously 

determined to be lawful were now considered machineguns.2 Worse, and salient to this 

motion, at no time did the BATFE provide notice to Mr. Oakes or his then-attorney, Kimber 

Goddard, that they were seeking to seize from him an 80% Glock Auto Switch he had 

purchased from JNC or that it had been reclassified as of 2018 as a machinegun. (See 

Declaration of Kimber Goddard, p. 2, par. 8, Exhibit F) 

Agents purportedly made an attempt to contact Mr. Oakes at his home to seize the 

 

2 No evidence of such notice or publication has been provided by the Government upon demand by the 
Defense and a diligent search of all online electronic resources reveals no disclosure by the BATFE of the 
2018 report classifying the JNC kit as a machinegun following the 2012 determination that they were legal and 
not machineguns. 
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Item. No one appeared to be home. Agents attempted to communicate with someone on a 

Ring Doorbell Camera but were unable to as described in the warrant. (See Warrant  

Affidavit, p. 5, par. 14, Exhibit C). The only communication between the BATFE and Mr.  

Oakes or his counsel, prior to execution of the search warrant, occurred on or about April 30, 

2019 between Mr. Goddard and BATFE attorney Melissa Delvecchio which is recounted in  

the warrant affidavit. The warrant affidavit intimates that Mr. Oakes, through his counsel, 

was notified of what was being sought and why. Specifically, affiant Bietz writes “ATF 

attorney Melissa Delvecchio told Goddard that the item was illegal to possess the item (sic) 

because it is a machinegun under federal law.” (Warrant Affidavit, p. 6, par. 15, lns 6-8, 

Exhibit C) Kimber Goddard confirms that at no time did Ms. Delvecchio or anyone else 

notify him of what item was being sought and why other than that “it” was a machinegun and 

“it” must be seized. Mr. Goddard responded that neither he nor Mr. Oakes had knowledge of 

a machinegun, did not possess one, and could not surrender what they did not have. 

(Declaration of Goddard, p. 2, par 8, Exhibit F) This misleading statement resulted in a 

magistrate judge unlawfully issuing a search warrant based on misrepresentations which 

evidence a reckless disregard for the truth and omissions by Agent Bietz. A warrant must be 

based on accurate information, not ambiguity and misrepresentations. (Franks, supra, 438 

U.S. 154) The breach of those requirements requires suppression of the fruits of the warrant. 

A. Refusal to Provide Warrant Materials 

In addition to the BATFE’s failure to place the public or Mr. Oakes on notice that the 

item he purchased from JNC was now, by executive fiat, considered a machinegun by the 

BATFE, the BATFE, through the El Dorado County District Attorney, has refused to provide 

relevant warrant materials thereby depriving Mr. Oakes of his ability to effectively and 

competently challenge the lawfulness of the warrant. The entire basis for probable cause for 

the initial federal search warrant obtained against Mr. Oakes is the BATFE FATD’s 2018 
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purported reclassification as machineguns the kits sold by JNC which were previously 

declared lawful and not machineguns by the BATFE in 2012. In a letter dated April 20, 2021,  

defense counsel for Mr. Oakes requested copies of any and all documents pertaining to the 

determination made by the BATFE in 2018 which reclassified the kits sold by JNC as 

machine guns. (See Letter to El Dorado District Attorney, April 20, 2021, Exhibit G) Defense 

counsel was notified by Deputy District Attorney Miles Perry by e-mail on April 28, 2021 

that the BATFE refused to provide any copies or documents relating to the 2018 report 

claiming some type of privilege or confidentiality. This refusal to provide support for the very 

basis of probable cause for the search warrant commands dismissal of the pending complaint 

(People v. Brophy (1992) 5 Cal. App. 4th 932) 

POINTS AND AUTHORITIES 

I.    
 
DUE PROCESS REQUIRES SUPPRESSION OF THE FRUITS OF THE WARRANT 

AND DISMISSAL 
 
 

 Mr. Oakes has a due process protected right to discovery necessary to fully litigate a 

Penal Code §1538.5 motion, on pain of dismissal. People v. Brophy (1992) 5 Cal.App.4th 

932, 937-938. Brophy addresses plain notions of fairness to a defendant who seeks to 

challenge the lawfulness of a warrant but has been thwarted in his efforts by government 

refusal to provide those things which are necessary to make such a challenge. In Brophy, the 

prosecutor, on behalf of the United States Postal Service, refused to provide documents 

demanded in discovery which consisted of the standard procedure for profiling and opening 

suspicious packages. The basis for the defense’s demand is that a postal worker opened 

defendant’s package and, upon the basis of what was located inside, multiple warrants were 

obtained to search various premises. The trial court chose not to impose the sanction of 

dismissal for the government’s failure to comply with the demand and order to provide the 
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procedures. (Id. at 938) Thus, defendant was left “no additional evidence that we are able to 

present to the court in support of that motion” following the federal government’s refusal to 

provide the documents sought. (Id. at 937) The Court of Appeal found this “fundamentally 

unfair” and concluded the government’s refusal to provide documents resulted in insufficient 

facts before the court as to the lawfulness of the package search and the trial court never  

began the analytical process properly applied to a suppression motion. (Id. at 938) 

 Here, we have an analogous situation. The very foundation and genesis of probable 

cause for the warrant in this matter is a report prepared in 2018 by the BATFE Firearms and 

Ammunition Technology Division which reclassified the kits sold by JNC, one of which was 

supposedly bought by Mr. Oakes, as machineguns. The FATD, previously known as the 

Firearms Technology Branch, had previously evaluated and tested the exact same kit and 

determined that it was not a machinegun. Mr. Oakes brought this motion to suppress 

evidence, among other things, but has been deprived of the ability to access, analyze, and 

challenge the very report which, overnight turned him into a felon without notice and 

ultimately resulted in the invasion of his home by federal agents. This deprivation of evidence 

is particularly egregious given the BATFE’s prior report from 2012 upon which JNC 

Manufacturing and Mr. Oakes relied stating that the kits were not machineguns and were 

perfectly legal to sell and possess. There was no publication to Mr. Oakes or anyone else that 

the kit had been deemed a machinegun in a secret report from the BATFE. 

 The court should issue a strong rebuke to the federal agents who have invaded this 

county to enforce arbitrary and capricious technicalities of innocuous parts kits which one 

day were deemed by the federal government to be kosher and the next can land you in federal 

prison for ten years on whim of a technical branch of the BATFE. If the ever-encroaching 

federal government wishes to enforce such laws in El Dorado County, they should at least be 

required to provide the basis for their invasions of the residences of its citizens rather than  

harbor a secret report which forms the sole basis for a search of one of its citizens. 
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II. 

ALL EVIDENCE SEIZED PURSUANT TO THE SEARCH WARRANT FOR 
DEFENDANT’S RESIDENCE AND ALL DIRECT AND INDIRECT FRUITS 

THEREOF MUST BE SUPPRESSED BECAUSE THE WARRANT VIOLATED 
THE UNITED STATES AND CALIFORNIA CONSTITUTIONS IN THAT 

PROBABLE CAUSE DID NOT EXIST DUE TO THE STALENESS OF THE 
EVIDENCE IN SUPPORT OF THE WARRANT. 

 
 
The Fourth Amendment to the United States Constitution provides: “The right of the 

people to be secure in their persons, houses, papers, and effects, against unreasonable 

searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable 

cause, supported by Oath or affirmation, and particularly describing the place to be searched,  

and the persons or things to be seized.” U.S. Const., Fourth Amendment.  “The ‘physical 

entry of the home is the chief evil against which the wording of the Fourth Amendment is 

directed.’” (Payton v. New York (1980) 445 U.S. 573, 585–586.)  A warrant to search an 

individual's home shall not be issued unless the magistrate determines there is a “fair 

probability that…evidence of a crime will be found in a particular place.”  (Illinois v. Gates 

(1983) 462 U.S. 213, 238.)  The task of the issuing magistrate is simply to make a practical, 

common sense decision whether, given all the circumstances set forth in the affidavit before 

him, there is a fair probability that contraband or evidence of a crime will be found in a 

particular place.  (Id.) 

According to the United States Supreme Court and the California Supreme Court, a 

warrant cannot lawfully issue based upon facts that are stale and not connected in time to 

establish probable cause at the time a warrant is issued. Specifically, in Alexander v. Superior 

Court (The People), the California Supreme Court held:  

As a general rule, information is stale, and hence unworthy of 
weight in the magistrate's consideration of an affidavit, unless 
the information consists of "facts so closely related to the 
time of the issue of the warrant as to justify a finding of 
probable cause at that time."  
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(Emphasis added.) (Alexander v. Superior Court (1973) 9 Cal.3d 387, 
393 (citing Sgro v. United States (1932) 287 U.S. 206, 210; People v. 
Sheridan (1969) 2 Cal.App.3d 483, 490); see also, People v. Hulland 
(2003) 110 Cal.App.4th 1646, 1652.) 
 

 
The search warrant at issue in Alexander v. Superior Court, supra, was based upon 

information from an informant and police surveillance.  The information provided by the  

informant was over one year old and determined to be stale and therefore unworthy of weight 

in determining the existence of probable cause. (Alexander v. Superior Court, supra, 9 Cal.3d 

at 393.) Other cases have prescribed much shorter time periods which were unreasonably 

stale. The Court reasoned that there was no information to justify the determination that the  

alleged illegal activity continued for more than one year. The Alexander Court explained its  

reasoning as follows: 

No clear cut rule, of course, tells us when the time span must be 
deemed too attenuated. "The length of the time lapse alone is not 
controlling since even a brief delay may preclude an inference of 
probable cause in some circumstances while in others a relatively 
long delay may not do so. Nonetheless, there are obviously some 
limits." [Citation omitted.] The information given by Informant 
No. Two was over one year old; the informant recites no special 
circumstances that would justify a man of ordinary prudence to 
conclude that the alleged illegal activity had persisted for more 
than a year. Hence, the information was stale. 
 
(Id.)  
 
 

“The question of staleness turns on the facts of each particular case. If circumstances 

would justify a person of ordinary prudence to conclude that an activity had continued to the 

present time, then the passage of time will not render the information stale.” (People v. 

Hulland, supra, 110 Cal.App.4th at 1652.)  “‘The continuity of the offense is the single most 

important factor in the determination of whether the probable cause is valid or stale . . . .’” 

(People v. Wilson (1986) 182 Cal. App. 3d 742, 755 (citing, 2 La Fave, Search and Seizure  

(1978), section 3.7, page 686). 
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In the case at hand, the warrant application and affidavit were submitted to a 

magistrate on or about July 10, 2019. The warrant states that the most recent possible date of 

the alleged acquisition of the purported contraband 80% Glock Auto kit by Mr. Oakes was 

more than one year prior to the submission of the affidavit! And that the parts could have 

possibly been acquired as early as June, 2017, more than two years prior! (Warrant Affidavit, 

p. 5, par. 11, lns 3-9) The warrant affidavit states that the information they obtained does not 

actually contain any date indicating when Mr. Oakes purportedly purchased the parts. (Id.) 

There is nothing in the warrant which would bolster the notion that Mr. Oakes would continue 

to possess a particular item one to two years later. This is particularly true given that gun  

owners often buy, sell, and trade items to further their collections of “prized possessions” as 

Agent Bietz phrased it in his warrant affidavit. (Warrant Affidavit, p. 7, par. 19, Exh C) The 

uncertainty of the acquisition date and the passage of at least one year, if not two, coupled 

with the lack of facts articulated in the warrant which would suggest that Mr. Oakes still had 

the parts dictate the warrant lacked probable cause for staleness. 

III. 
 

THE GOOD FAITH EXCEPTION TO THE EXCLUSIONARY RULE DOES NOT 
APPLY BECAUSE THE OFFICER COULD NOT HAVE HELD AN OBJECTIVELY 
REASONABLY GOOD FAITH BELIEF THAT PROBABLE CAUSE EXISTED DUE 
TO THE INORDINATELY LONG DELAY BETWEEN ESTIMATED PURCHASE 

OF THE ITEM AND SUBMISSION OF THE AFFIDAVIT 
 

Notwithstanding the deficient probable cause for the search warrant executed for 

defendant’s residence, the People may argue that the fruits of the warrant are saved by the 

good faith exception to the exclusionary rule as outlined in United States v. Leon, 468 U.S. 

897 (1984).  This exception provides that evidence obtained in violation of the Fourth 

Amendment need not be suppressed where the officer executing the warrant did so in  

objectively reasonable reliance on the warrant's authority. (Id.) In evaluating the officer's 

reliance in this regard, the court may not rely on the fact that a warrant was issued in  
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assessing objective reasonableness of the officer's conduct in seeking the warrant.” (People v. 

Camarella 54 Cal.3d 592, 596 (1991).  Rather, the test for determining if this exception 

applies is “whether a reasonably well trained officer would have known that the search was 

illegal despite the magistrate's authorization.” (Leon, supra. at pp. 922–923, fn. 23)  The 

officer's reliance on the warrant is not reasonable if the record reflects that “(1) the issuing 

magistrate was misled by information that the officer knew or should have known was false; 

(2) the magistrate wholly abandoned his or her judicial role; (3) the affidavit was so lacking 

in indicia of probable cause that it would be entirely unreasonable for an officer to believe 

such cause existed; or (4) the warrant was so facially deficient that the executing officer could  

not reasonably presume it to be valid. (Id.) 

In this regard, the question is not the subjective good faith of the officer.  The standard 

is “whether a reasonably well trained officer would have known the search was illegal 

despite the magistrate’s determination.”  (Id. at 922, emphasis added) That standard “requires 

officers to have a reasonable knowledge of what the law prohibits.’”  (People v. McNeill, 96 

Cal.App.4th 1302, 1308 (2002), quoting Leon, 468 U.S. at 920, fn. 20) No reasonable officer 

could claim to be unaware of the basic rules established by the courts.  (Groh v. Ramirez, 540 

U.S. 551, 564 (2004).  The requirements for obtaining a valid search warrant are a body of 

law with which police officers are expected to be conversant.  (People v. McNeill, supra, 96 

Cal. App. 4th 1309 (2002).  Thus, the officers are presumed to have been aware of the basic 

rule established by Gates and its progeny. 

Here, the suppression is compelled because the affidavit offered in support of the 

warrant is so lacking in indicia of probable cause that it was objectively unreasonable for 

Agent Bietz to believe such cause existed.  The warrant lacks indicia of probable 

cause due to the staleness of the information relied upon to procure the warrant and the dearth 

of particularized facts which would lead a reasonably well trained officer to objectively 

believe the evidence of the crime would still be there. 
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Staleness has been held to be sufficient to impute that an officer had knowledge that a 

warrant was so lacking in indicia of probable cause that it would be objectively unreasonable 

for him believe probable cause existed.  (People v. Hulland, 110 Cal. App. 4th 1646, 1656 

(Cal. App. 2d Dist. 2003).  This is true even if staleness is the sole detriment to probable 

cause for issuance of the warrant.  (Id.) 

When faced with potentially stale information, only special circumstances will justify 

an officer of ordinary prudence to conclude that the alleged illegal activity had persisted from 

the time of the stale information to the present. (People v. Mikesell, 46 Cal. App. 4th 1711,  

1717 (1996).  If these special circumstances are articulated in the warrant affidavit, then the 

passage of time has not deprived the old information of all value. (Id.)   

Here, no special circumstances were articulated that would support the inference that 

the illegal activity had persisted since the purchase of the kit in 2017 or 2018.  The lack of 

special circumstances is apparent on the face of the warrant affidavit. The probable cause 

recitation is predicated solely on records obtained from a seller of parts showing that Mr. 

Oakes had purchased a kit between one and two years prior. There is no evidence or 

articulation that Mr. Oakes continued to possess the kit such as other purchase activity of 

other kits or similar information. Special Agent Bietz does not even state in the affidavit if 

Mr. Oakes owns any firearms other than this kit which was only held to be a firearm and 

machinegun in the secret report prepared by the BATFE FATD in 2018. In essence, the only 

piece of information in support of probable cause to search Mr. Oakes is that he purchased a 

kit between one and over two years before Agent Bietz submitted the affidavit with no 

special circumstances to save the search in this case. The staleness of this warrant is striking  

and flies in the face of reasonableness. Invading the home of an American Citizen in El 

Dorado County based solely on a purchase he made between one and two years prior and 

which device was previously deemed legal is outrageous under the circumstances present 

here.  
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 The government hid the ball in not notifying anyone, including Mr. Oakes, that the 

item he had purchased lawfully and had become unlawful. And, moreover, that the 

magistrate wasn’t informed of the lack of notice and, worse, that the appears to have been 

misled. 

IV. 

THE FEDERAL WARRANT TO SEARCH DEFENDANT’S RESIDENCE AND 
OTHER PLACES LACKS PROBABLE CAUSE BECAUSE IT INDUCED THE 

MAGISTRATE BASED ON FACTS THAT WERE IN RECKLESS DISREGARD OF 
THE TRUTH, OMITTED INFORMATION WHICH NEGATES A FINDING OF 

PROBABLE CAUSE, OR WERE INTENDED TO MISLEAD THE MAGISTRATE. 
 

A. 
 

A DEFENDANT IS ENTITLED TO CONTROVERT FACTUAL STATEMENTS 
CONTAINED IN AN AFFIDAVIT IN SUPPORT OF A WARRANT 

 

 Penal Code § 1539 provides in part: 

“(a) If a special hearing be held in the superior court pursuant to Section 
1538.5, or if the grounds on which the warrant was issued be 
controverted and a motion to return property be made..., the judge or 
magistrate must proceed to take testimony in relation thereto... .” 

 

 Penal Code § 1540 provides in part: 

“If it appears that the property taken is not the same as that described in 
the warrant, or that there is no probable cause for believing the existence 
of the grounds on which the warrant was issued, the magistrate must 
cause it to be restored to the person from whom it was taken.” 

 

 In Franks v. Delaware (1978) 438 U.S.  154, the United States Supreme Court held 

that a defendant may challenge the veracity of a facially valid warrant affidavit upon a  

specific primary showing that 1) the affiant made statements that were deliberately false or in 

reckless disregard of the truth; and 2) the affidavit's remaining content is insufficient to 

justify a finding of probable cause.   The Franks court stated the guiding principles as 

follows: 
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“... where the defendant makes a substantial preliminary showing that a 
false statement knowingly or intentionally, or with reckless disregard 
for the truth, was included by the affiant in the warrant affidavit, and if 
the allegedly false   statement is necessary to the finding of probable 
cause, the Fourth Amendment requires that a hearing be held   at the 
defendant's request.” (Franks v Delaware (1978) 438 U.S.  154, 155-
156, 57 L.Ed.2d 667 

 The rule of Franks is also applicable to affidavits marred by omissions of facts; 

Material omissions from a warrant affidavit may be treated in the same way as material 

misstatements of fact. (United States v Lefkowitz (1980, 9th Circ.) 618 F2d 1313, 1317, n 4. 

People v Luttenberger (1990) 50 Cal.3d 1) 

B.  
 

THE INITIAL BURDEN ON THE DEFENDANT TO 
ESTABLISH THAT MISSTATEMENTS OR OMISSIONS IN THE AFFIDAVIT 

ARE INTENTIONAL OR RECKLESS IS BY A 
PREPONDERANCE OF THE EVIDENCE 

 
 In People v Cook (1978) 22 Cal.3d 67 at pp. 89, 90 and 91 the California Supreme 

Court held that the burden on the defendant of establishing that misstatements in the affidavit 

are intentional is by a preponderance of the evidence. “[W]hen the defendant charges that the 

misstatements were deliberate, i.e., that the affiant knew they were false at the time he made 

them[,] ... the defendant should retain both the burden of producing evidence of the affiant's 

knowledge of falsity (Evidence Code §550) and the ultimate burden of proof on that issue 

(Evid. Code, § 500).” (People v Cook (1978) 22 Cal.3d 67 at p. 89) The defendant need only 

prove the affiant's knowledge by a preponderance of the evidence that a sworn misstatement 

made with conscious indifference to whether it is true or false is deemed the equivalent of an 

allegation actually known to be untrue. (Id. at 90) It is not necessary to prove the affiant made 

the allegations with the specific intent to deceive the magistrate. (Id. at 91) A warrant may 

also be attacked in the same manner with the same burden on the ground that information 

“which might otherwise negate a finding of probable” was omitted from the affidavit. (Id. at 

93 citing Theodor v. Sup. Ct (1972) 8 cal.3d 77 fn 1). 
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C.  

BATFE SPECIAL AGENT DANIEL BIETZ PRESENTED “FACTS” TO THE 
MAGISTRATE THAT WERE IN RECKLESS DISREGARD OF THE TRUTH, 
OMITTED INFORMATION WHICH NEGATES A FINDING OF PROBABLE 

CAUSE, OR WERE INTENDED TO MISLEAD THE MAGISTRATE 
 

 Special Agent Daniel Bietz submitted an application to the Honorable Magistrate 

Judge Carolyn K. Delaney on or about July 10, 2021 for a warrant to search the home and 

vehicles of Defendant Oakes. The application included a number of attachments including an 

“Affidavit in Support of Search Warrant.” Special Agent Bietz states in the affidavit “I have 

not included every detail of every aspect of the investigation. Rather, I have set forth only 

those facts that I believe are necessary to establish probable cause. I have not excluded any 

information known to me that would defeat a determination of probable case.” (Affidavit in 

Support of Search Warrant, p. 2, par. 3, Exhibit C) Were the foregoing true, no warrant would 

have issued in this matter. 

i. Special Agent Bietz Excluded From the Warrant That Mr. Oakes Received No 
Notice of What Item Was Sought or That the Item Had Been Classified as a 
Machinegun  

 

 As set out more fully in the statement of facts in this matter (see Page 5), Mr. Oakes 

was never notified of what item the BATFE sought to seize or, more importantly, that the 

item, to wit, a 80% Glock Auto Switch kit, had been reclassified by the BATFE as a 

 

machinegun. His counsel was told by BATFE attorney Melissa Delvecchio that Mr. Oakes 

was in possession of an illegal item and that the ATF needed to seize it. (Id. p. 6, par. 15, 

Exhibit C; see also Declaration of Goddard p. 2 par. 7, Exhibit F) Attorney Goddard explains 

that the BATFE provided insufficient information upon which to respond or act with no 

mention of an 80% Glock Auto Switch or any specificity whatsoever. Throughout the warrant  

 



 

17 
____________________________________________________________________________________________________________ 
Oakes, Derik/Traverse, Quash, Suppress, Dismiss 
 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

affidavit, the kits are referred to as the “item” and the “product” where it is clear that the item 

being referred to is the kits. Affiant Bietz writes “ATF attorney Melissa Delvecchio told 

Goddard that “the item was illegal to possess the item (sic) because it is a machinegun under 

federal law.” (Warrant Affidavit, p. 6, par. 15, lns 6-8, Exhibit C) Anyone reading this 

document would infer that Mr. Goddard was informed what “the item” was beyond the 

generic moniker of “a machinegun.” However, Kimber Goddard confirms that at no time did 

Ms. Delvecchio or anyone else notify him of what “item” was being sought and why “it” was 

a machinegun and “it” must be seized. (Declaration of Goddard p. 2 par. 7, Exhibit F) As 

discussed herein, this material omission and reckless disregard for the whole truth of this 

portion of the affidavit mortally wounds probable cause. 

 The lack of effort by the BATFE to provide notice to Mr. Oakes or to the public 

through other channels by which they inform the public of changes in enforcement or 

interpretation such as the Rulemaking Process, Open Letters, or the Federal Register results 

in fundamental unfairness and a legal defense to the search and any potential charges which 

could stem from the seizure. Specifically, under federal law3 it must be proven that a 

defendant had knowledge of a weapon’s physical properties as a machinegun to obtain a 

conviction for possession of the firearm. (Staples v. U.S. (1994) 511 U.S. 600, 619). In 

Staples a citizen was found in possession of a firearm which he believed was a semiautomatic 

firearm but which in fact was shown during testing after seizure of the gun to be a 

machinegun. The defendant was convicted after the judge rejected his proposed jury 

instruction to require any proof (beyond reasonable doubt or otherwise) that he had 

knowledge of the characteristics of the firearm which brought it within the proscriptions of 

the NFA. The United States Supreme Court reversed the conviction holding that the 

 

3 Remember, this is a federal warrant. 
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Government should have been required to prove that petitioner knew of the features of his 

AR–15 that brought it within the scope of the Act. (Id.) 

 Here, there is no evidence that Mr. Oakes had any knowledge the kit he had purchased 

one or two years prior was a machine gun. The parts do not resemble a firearm, let alone a 

machinegun and the government had previously determined these parts to not constitute a 

machinegun. In fact, it would have been impossible for Mr. Oakes to know that information 

given that the BATFE maintains as a closely guarded secret the report prepared by the 

BATFE’s FATD which reclassified the kit as a machinegun and utterly failed or refused to 

publish any information regarding their flip-flopping on the JNC 80% Glock Auto Kit. 

 Agent Bietz at once omits and misrepresents this key fact in the warrant affidavit and 

includes language which a reasonable person would interpret to suggest that Mr. Oakes or his 

attorney were in fact put on notice of the specific device, referred to as “the item”, in the 

affidavit.  

 It is equally offensive to notions of probable cause purportedly generated by Agent 

Bietz’s statements that he excludes the fact that the report in which the BATFE flip-flopped is 

confidential and had not, and apparently will never be, shared with the public. 

 Finally, Attorney Kimber Goddard never stated that they (he and Mr. Oakes) were not 

interested in cooperating with the ATF. He merely stated that they could not surrender what 

they did not have. 

 The totality of this adversarial evasiveness and misrepresentation of materials facts 

and statements strikes at the heart of probable cause for the warrant. But for the material 

misrepresentations and omissions, the warrant lacked probable cause. 

/// 

/// 

/// 
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ii. The Good Faith Exception Does Not Apply to Agent Bietz’s 
Misrepresentations and Omissions 
 

 The good faith exception does not apply in cases where the issuing magistrate was  

misled by information that the affiant officer knew or should have known was false or 

omitted. (Leon, supra. at pp. 922–923, fn. 23; see also Theodor v. Sup. Ct (1972) 8 cal.3d 77 

fn 1) Agent Bietz’s material misrepresentations and omissions outlined in detail with respect 

to his failure to inform the magistrate of the lack of notice to Mr. Oakes or the public 

concerning the reclassification of the kit which formed the basis for the warrant dictates that 

the warrant cannot be saved by the good faith exception. 

V. 

UPON A FINDING THAT THE FEDERAL WARRANT WAS INVALID, THE 
COURT MUST SUPPRESS ALL FRUITS OF UNLAWFUL SEARCH UNDER THE 
FOURTH AMENDMENT, INCLUDING THE STATE “PIGGY BACK” WARRANT 

OBTAINED DERIVATIVE TO THE FEDERAL WARRANT 
 
 

 It is perhaps the most widely known dictate of the Fourth Amendment that a person is 

free from unreasonable searches and seizures. (Cal. Const. Art. I § 13; U.S. Const. Amend. 

IV.) Evidence obtained in a manner that violates the Fourth Amendment must not be used in 

a criminal proceeding against the victim of the unconstitutional search and seizure. (E.g., 

Mapp v. Ohio (1961) 367 U.S. 643, 654.) The evidence to be excluded includes the derivative 

“fruit” of the illegal search and seizure—or the “fruit of the poisonous tree.” (Wong Sun v. 

U.S. (1963) 371 U.S. 471, 487-88.) Upon a finding that the federal warrant in this matter 

lacked probable cause or is otherwise held to be invalid, all things seized, observed, or 

obtained, or otherwise resulting from the initial federal search warrant must be suppressed.  

Evidence from an illegal search cannot be used to establish probable cause for a warrant  

to conduct a further search. (See People v. Machupa (1994) 7 Cal. 4th 614, 631; United 

States v. Vasey (9th Cir. 1987) 834 F.2d 782, 788.) Thus, the so-called piggy back state 
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warrant, which was based solely and exclusively on observations and items seized following 

execution of the federal search warrant, shall also be suppressed. 

CONCLUSION 

The federal search warrant lacked probable cause due to the staleness of the 

information.  The officer should have known that due to the passage of between one year to 

over two years! before securing a search warrant, the information was rendered so stale as to 

cause the warrant to lack any indicia of probable cause.  There were no special circumstances, 

such as evidence of continuing illegal activity by the defendant, articulated in the warrant 

affidavit that would override the staleness and lack of probable cause of the warrant. 

Additionally, the government’s refusal to provide the purported 2018 report which 

flip-flopped the BATFE’s position to declare the JNC kit to be a machine gun deprives Mr. 

Oakes of his ability to challenge the warrant. The remedy is dismissal. 

Finally, the misrepresentations and omissions contained within the warrant affidavit 

unduly induced the magistrate to sign a warrant which, but for those misrepresentations and 

omissions, lacked sufficient probable cause.  

The Court should, upon a finding that the federal search warrant is invalid for any of 

the reasons stated herein, suppress all things seized, observed, or otherwise obtained as a fruit 

of that warrant. Additionally, upon a finding that the federal search warrant is invalid for any 

reason stated herein, the state “piggy back” and its fruits must also be suppressed. 

 

Dated:  May 10, 2021    LAW OFFICE OF ADAM J. RICHARDS 

       By:________________________________  
             Adam J. Richards, Attorneys for  
             Derik Victor Oakes 
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5/12/2021 Federal Register Actions | Bureau of Alcohol, Tobacco, Firearms and Explosives

https://www.atf.gov/rules-and-regulations/federal-register-actions 1/1

Federal Register Actions
Like all Federal agencies, ATF publishes o�cial notices of its actions in the Federal

Register, a publication of the Government Printing O�ce. The Federal Register is

published Monday through Friday (except Federal holidays), both on paper and online.

Here is the address of the Federal Register online:

http://www.gpo.gov/fdsys/browse/collection.action?collectionCode=FR.

When you access the Federal Register online, you can search by subject or use their

“Browse Feature,” to view the Table of Contents of any recent issue. Using either of

these means, you can view a document as either a text �le or as a PDF �le, using Adobe

Acrobat ®.

In addition, we place a copy of these documents on the ATF website shortly after the Federal Register makes the documents available

through their website. When you access a notice or advance notice of proposed rulemaking on our website, you will see directions on

how to submit a comment to us. You will also be able to view comments submitted to ATF via the Federal eRulemaking portal at

http://www.regulations.gov.

As part of publishing a document, the Federal Register places a copy of the manuscript “on �le” in their o�ce the day before it is

printed. Members of the public may view the document at that time. Call the Federal Register for details. Their number is 202-741-6000.

Rulemaking Notices

Forms and Information Collection Notices

General Notices

Last Reviewed April 29, 2020
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A093(Rev H/13)ScarCh and Seizure Warrant

UNITED STATES I)ISTRICT COuRT

In the Matter of the Search of

3527 Lambeth Drive
Rescue, California 95673

EastemDttC州ぉ面a sEALED
caseNa: 1 9 - sw 0 6 0 7 - CKD理璽

SEARCH AND SEIZURE WARRANT

To:    Any authorized law enforcement offlcer

An application by a federallaw enforcement offlcer or an attomey forthe govemment requcsts the search

of the following person or property located in the Eastern District of Califomia

(identify the person or describe the property to be searched and give its location)i

SEE ATTACHMENT A, attached hereto and incorporated by reference.

I find that the affidavit(s), or any recorded testimony, establish probable cause to search and seize the person or property

described above, and that such search will reveal gdentrfy the person or desuibe the property to be seized)l

SEE ATTACHMENT B, attached hereto and incorporated by reference.

YOU ARE COMMANDED to execute this warrant on or before 7/24/19 (not to exceed 14 days)

M in the daytime 6:00 a.m. to l0:00 p.m. E at any time in the day or night because good cause has been established.

Unless delayed notice is authorized below, you must give a copy of the warrant and a receipt for the property taken to the

person from whom, or from whose premises, the property was taken, or leave the copy and receipt at the place where the

property was taken.

The officer executing this warrant, or an offlrcer present during the execution of the warrant, must prepare an inventory

as required by law and promptly return this warrant and inventory to: any authorized U.S. Magistrate Judge in the Eastern

District of California.

tr Pursuant to l8 U.S.C. $ 3 l03a(b), I find that immediate notification may have an adverse result listed in I 8 U.S.C.

$ 2705 (except for delay of trial), and authorize the officer executing this warrant to delay nOlice to tire person who, or whose

property, will be searched or seized @heck the appropriate box)

tr for days (nottoexceed3Q A until,thefactsjusti

flofuq /'FpnDate and time issued:

City and state: Carolyrr-K. Delaney, U.S. Magistrate Judge

Printed name and title
Sacramento, Califomia



…



ATTACHMENT A

Description of the Location to be Searched

The residence located at3527 Lambeth Drive Rescue, California 95673.

3527 Larbeth Drive Rescue, California is located on the north side of Lamberth Drive in a

suburban neighborhood of single family homes. The Target Location is a tan two-story single

family residence with white trim. The number "3527- is aff,rxed to building just to the left of the

garage. The front door is located on the west side of the building to the left of the garage.

The authority to search this location includes:

l. The person of:

a. Derik OAKES

Z. The following vehicles registered to the Derik OAKES at the subject residence:

Dark Colored 1989 Ford Utility Vehicle License Plate 3UOK450

●
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●
 

・



1966 Ford 2 Door Vehicle Vehicle License Plate OAKES66

Black 2005 Dodge Truck Vehicle License Plate 909EVE

White Chevy SUV Vehicle License Plate 143GPU

White Ford Sedan Vehicle License Plate 7JZY4|5

3. All rooms, annexes, attics, basements, garages, carports, outside yard, curtilage,

mailboxes, trash containers, debris boxes, storage lockers and areas, cabinets, sheds

and outbuildings associated with the premises and shall extend into desks, safes,

briefcases, purses, trash receptacles, electronic storage devices, and other storage

locations within the premises in which items in Attachment B may be found.

The search of this location shall also authorize officers conducting the search to require the

production of identification of any person reasonably believed by the officers to have possession

and control of the premises. Any and all persons within the premises shall be subject to a pat

down safety search to ensure officer safety.

The search of this location, in the interest of public safety and common law enforcement

practice, shall allow law enforcement officers to make any weapon on the property safe by

removing the source of ammunition and ensuring that there are no rounds of ammunition in the

chamber.



ATTACHMENT B

Items to be seized

l. "Select Fire" 80 percent GLOCK Conversion Kit

2. Physical Evidence of acquiring, building and/or re-building machine guns including but
not limited to:

a. Machine guns assembled or in the process of being re-assembled
b. Machine gun parts to include un assembled and/or de-milled machine gun and/or

firearm receiver pieces

3. Communications (computer based or otherwise) and writings:
a. Any letters, joumals, correspondence, video, audio or text communication, in

written or digital form with respect to: JNG Manufacturing
b. Documents relating to the purchase and/or procurement of aforementioned parts

c. Documents and/or literature relating to the processes of gunsmithing and/or
manufacturing/remanufacturing of machine guns

d. Bank deposit records, checking account records, and other financial
documentation showing the purchase of machine guns of machinegun parts



ORIG:NAL
A0106(Rev 04/10)Application for a Scarch Warrant

UNITED STATES DIsTRICT COL「RT
for the

Eastern District ofCalifomia

In the Matter of the Search of

3527 Larnbeth Drive
Rescue, Califomia 95673

Code Section
26 u.S.C $ 5861(d)

26 U.S.C $ s861(i)

The application is based on these facts:

SEE AFFIDAVIT, attached hereto and incorporated by reference.

@ Continued on the attached sheet.

」UL 1 0 2019

EA蝋t総謂∬8宅藉 n
DEPUTY CLERK

CaseNo2:19‐ SW 0607‐ 二_CKD.菫

SEALEE
APPLICATION FOR A SEARCH WARRANT

I,a federal law enforcement offlcer or an attomey for the goverllment,request a search warrant and state under penalty of

peJury that l have reason to belicve that on the following person or properサ raθ′′ル湯θ′arsθ″ο′αas″めι ttθ 」″
"`′

クゎらι
searched and give its location):

SEE ATTACHMENT A, attached hereto and incorporated by reference.

located in the Eastem Distict of Califomia , there is now concealed (identify the

person or describe the property to be seized):

SEE ATTACHMENT B, attached hereto and incorporated by reference

The basis for the search under Fed. R. Crim. P. 4l(c) is (check one or more):

g evidence of a crime;

tr contraband, fruits of crime, or other items illegally possessed;

tr property designed for use, intended for use, or used in committing a crime;

tr a person to be arrested or a person who is unlawfully restrained.

The search is related to a violation of:

Offense Description
Possession of an unregistered firearm as defined by the National Firearms Act $lFA)
Possession of a NFA firearms not identified by serial number or identification as required
by the National Firearms Act

tr Delayed notice of days (give exact ending date if more than 30

under l8 U.S.C. $ :tO:a, the basis of which is set forth on

Sworn to befo,re me and signed in my presence.

Date:

) is requested

Applicant's signature

ATF Special Agent Daniel Bietz

Printed name and title

Judge's signature

Carolyn K. Delaney, U.S. MrCity and state: Sacram'ento, California

Printed name and tille
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McGREGOR WoSCOTT
United States Attorney
MICHAEL W.皿 DDING
Assistant United States Attomey
501 1 Street,Suite 10‐ 100
Sacramento,CA 95814
Telephone:(916)554-2700
Facsimile:(916)554-2900

Attomcys for Plaintiff

Unitcd States ofAmerica

In the Matter of the Search of:

IN THE L「NITED STATES DISTRICT COURT

EASTERN DISTRICT OF CALIFORNIA

3527 Lambeth E)rive

Rescue,Califomia 95673

CASE NO.

AFFIDAVIT IN SUPPORT OF SEARCH
WARRANT

AFFIANT BACKGROUND

l. I, Daniel Bietz aduly sworn Special Agent with the United States Department of Justice, Bureau of

Alcohol, Tobacco, Firearms and Explosives ("ATF"), assigned to the Sacramento Field Office, have

been employed with the ATF since May 2016. I am a graduate of the Federal Law Enforcement

Training Center and the ATF National Academy. While there, I received 7 months of training in the

investigative techniques and enforcement of Federal firearms and explosives law. Additionally, I

previously served as a Combat Engineer in the United States Army and Califomia National Guard

eaming the rank of Sergeant. As a Combat Engineer, I gained significant experience in the

identification, maintenance and use of both firearms and explosives.

2. My current duties and responsibilities with the ATF include investigating violations of Federal

criminal laws.

〃

　

〃



I

2

J

4

5

6

7

8

9

l0

il

t2

l3

l4

l5

l6

17

l8

t9

20

2t

22

24

25

261

27

28

3.

Based on my training and experience, I am familiar with Title 26,Uruted States Code, Section

5861(d) which makes it a violation for any person to possess a firearm as defined by the National

Firearms Act which has not been registered to them. I am also familiar with Title 26, United States

Code, Section 5861(i) which makes it a violation to possess a firearm as defined by the National

Firearms Act that is not identified by a serial number as required by the National Firearms Act.

Additionally, I have personally discussed the facts of this case with a California Peace Officer and

Special Agents with the Bureau of Alcohol, Tobacco, Firearms, and Explosives (ATF), all of whom

have extensive experience with investigations related to Federal firearms laws.

Because I am submitting this affidavit for the limited purpose of establishing probable cause for a

search warrant for the SUBJECT PREMISES, I have not included every detail of every aspect of the

investigation. Rather, I have set forth only those facts that I believe are necessary to establish

probable cause. I have not, however, excluded any information known to me that would defeat a

determination of probable cause. The information contained in this affidavit is based upon my

personal knowledge, my training and experience, my review of documents and investigative reports,

as well as information gathered by or obtained from other law enforcement officers and other

cooperating individuals.

This affldavit is submitted

INTRODUCTION

in support of a search warrant authorizing the search of Derik OAKES

Lambeth Drive Rescue, California hereafter referred to as the SUBJECT(hereinafter "OAKES") and 3 527

PREMISES (See Attachment A).

5. Based upon my training, experience, and knowledge of this investigation, I submit there is probable

cause to believe that within the SUBJECT PREMISES there are fruits, evidence, and instrumentalities (as

more fully described in Attachment B) of the following Federal Offenses:

2
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a. 26 U.S.C $ 5861(d) (Possession of a firearm as defined by the National Firearms Act (NFA),

is not registered in the National Firearm Registry);

b. 26 U.S.C $ 5861(i) (Possession of a NFA firearms not identified by serial number or

identification as required by the National Firearms Act);

6. A firearm is defined under the National Firearms Act,26U.S.C. $5845 (a) (1) as:

"a shotgun having abarrel or barrels of less than 18 inches in length; (2) aweapon made from a

shotgun if such weapon as modified has an overall length of less than26 inches or a barrel or barrels

of less than 18 inches in length; (3) a rifle having a barrel or barrels of less than 16 inches in length;

(4) a weapon made from a rifle if such weapon as modified has an overall length of less than26

inches or a barrel or barrels of less than 16 inches in length; (5) any other weapon, as defined in

subsection (e); (6) a machinegun; (7) any silencer (as defined in section 921 of title 18, United

Code); and (8) a destructive device. The term 'firearm' shall not include an antique firearm or any

device (other than a machinegun or destructive device) which, although designed as a weapon, the

Secretary finds by reason of the date of its manufacture, value, design, and other characteristics is

primarily a collector's item and is not likely to be used as a weapon."

F'ACTS SUPPORTING PROBABLE CAUSE

In February of 2018 ATF Special Agents of the Phoenix Field Office seized two 80 percent GLOCK

machinegun conversion kits. 80 percent machinegun conversion kits are considered to be partially

completed by the manufacture and require the buyer to compete the kit in order to become a

frrnctional machinegun. This moniker does not reflect the technical decision of the ATF as to the

legal definition of the device as a machinegun.

7.
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The suspect in the Phoenix Field Office investigation stated that he had received the firearms parts

from "JNC Manufacturing," a weapons manufacturer in Oregon. The GLOCK conversion kits were

submitted to the ATF Firearms and Ammunition Technology Branch (FATD). The ATF FATD

determined that the items recovered from the Phoenix Field Offrce search warrant were machi

as defined by the National Firearms Act.

8. Agents from the ATF Phoenix Office advised Agents from the ATF Portland field office that JNC

Manufacturing was suspected of selling NFA firearms. An investigation by ATF Portland Field

Office revealed that JNC Manufacturing sold 80 Percent GLOCK machinegun conversion kits on

their website.

9. On March 16,2018 ATF Special Agent (SA) Anthony Schodowski, SA Roland Jacobs, and

Agent in Charge (RAC) Ben Scroll interviewed Nathan JONES. JONES is the owner of JNC

Manufacturing and a licensed Federal Firearms Licensee and a Special Occupational Tax Payer

permitted to sell NFA firearms. During the interview it was revealed that JONES produces and sells

three different GLOCK conversion kit products; "select Fire", "Auto" and "Roni". JONES had

submitted the "select Fire" GLOCK conversion kit to the ATF in 2012 andthe ATF Firearms

Technology Branch (FTB) (now known as FATD) had determined that product was not considered

Machinegun under the National Firearms Act. ATF contacted FATD and confirmed this to be true.

JONES agreed to allow SA Schodowski to submit the three 80 Percent GLOCK Conversion Kit

versions to FATD.

In 2018, ATF FATD determined that all three products produced by JNC Manufacturing ("Select

Fire", "Auto" and "Roni") were firearms (machineguns) as defined by the National Firearms Act.

On July 27,2018 ATF SA Schodowski, Oregon United States Attomey's Office, Nathan JONES

his attomey Shawn Kollie met in the Oregon United States Attorney's office in Portland, Oregon

conducted a proffer for information.

10.
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12.

13.

14.

Defense counsel provided a list of 240 names and addresses of people who had purchased the 80

percent GLOCK conversion kits. Derik OAKS of 3527 Lambeth Drive Rescue, California 95673

was listed as having purchased a "select Fire" 80 percent GLOCK conversion kit. Information

received from the defense counsel did not provide the date that OAKES is believed to have

purchased the items. However, JNC manufacturing stated when providing the information that they

were only ubt. to retrieve records from sales that had occurred over the 13 months prior. The

information was received in July of 2018. This places OAKES purchases between June 2017 and

July 2018. OAKES resides in Rescue, California, a city located in the Eastern District of California.

I performed a search of public and law enforcement databases and located the following: "Derik V

OAKES (DOB: 91111976) of 3527 Lambeth Drive Rescue, California 95673." As this information i

consistent with the information provided by JONES, I believe this OAKES is the same person who

purchased the "silver Fire" 80 percent GLOCK conversion kit from JNC Manufacturing.

On November I 1, 2018 ATF Portland opened a case concerning OAKES and referred it to the

Sacramento Field Office which is responsible for covering Rescue, California

On April 23,2019 ATF Special Agents Lowe, Laguna and Wright attempted to contact OAKES at

3527 Larrbeth Drive, Rescue California 95673 in order to retrieve the item and have OAKES sign a

Warning Notice informing OAKES of the law concerning the purchase of NFA firearms. The

rang the doorbell and could hear someone speaking faintly through a Ring camera mounted over the

garuge. The Agents presented their badges to the remote video audio security device and identified

themselves as law enforcement. When the ATF agents attempted to speak further a siren was

activated. Whoever was controlling the doorbell appeared to be using the sound to drown out the

Special Agents when they attempted to speak. ATF Special Agent Matthew Wright left a business

card at the residence and the team departed. In the following days the ATF was contacted by

Kimber Goddard who claimed to be legal counsel for OAKES.
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15. On April 30,2019 ATF SA Daniel Bietz requested ATF in-house counsel Melissa Delvecchio

contact Kimber Goddard to facilitate the return of the 80 percent GLOCK Conversion Kit. Melissa

Delvecchio called Goddard. During the conversation, Goddard confirmed that he was representing

OAKES. Melissa Delvecchio advised Goddard that his client was in possession of an illegal item

and that ATF needed to seize it. Goddard replied something to the effect of, 'osays you". ATF

attorney Melissa Delvecchio told Goddard that the item was illegal to possess the item because it is a

machinegun under federal law. Goddard replied that the government had no evidence or proof of

that. Melissa Delvecchio asked Goddard if based on the conversation Goddard and his client had no

interest in cooperating with ATF. Goddard replied, 'No," indicating they were not interested in

ll#:,dffi':; ffi -;T: . Jl;. .:::::::'"'";-
mail box and retrieve mail. A still frame of the surveillance video can be found below.

16.
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17. This vehiclc matchcs the dcscription ofa vchicle registered to ΘAKES.Below is an image ofthe

Califomia DMV registration bclonging to OAKES and a photo taken from a license plate readcr.

Note the silnilar flre hellnet sticker on rear windscreen on the image above and the image below.

4DRNgrODQLZ.工 V

DATE: 05/22/19 TIME: 11=55
lN30RANCユ  INFORMAT10N ON FILE
REC VALTD FROM: 03/02ノ 19 T0 03/02/20
■lC子 :7JZY4■ 5 YRMD:09 MAKユ :FORD BTM :4D VIN :2,AHP71V29X140332
R/0 :OAKES DERIK′  3527 LAMBETH DR CITY=RESC,E C.C.:09 Z工 Pl:35672

SOLD:00/00/09 RCID:03/09ノ 19 0CID:12/05ノ 16 LOCD13

TYPE:■ l POIIR`G VEH :■ 2 30DY:O CLAS:お 0 ■‐YR:16
REC STATOS:
11/05/18 SMOG DUE 03′ 02/20

_鋸 ν 22/■ 6 PREVコ r7」 Zll■ a9_ . _____   _‐
一

二  ‐
―

  ___ 
一

_― ― ―    
― ―

18. The man reentered the driver's seat of the vehicle and proceeded to turn down the drivew ay of 3527

Lambeth Drive, Rescue, Califomia.

lg. Based on my training, knowledge and experience, persons who possess firearms consider them to be

prizedpossessions and store them in both easy to access locations, close at hand, or often in locked safes,

vaults and cabinets with other valuables.

20. Based on my training, knowledge and experience persons who possess firearms often keep them in

their vehicles and may even keep them in vehicles that belong to others but which are controlled by them.

The following vehicles are registered to OAKES at35,27 Lambeth Drive Rescue, California 95673.

a.Dark Colored 1989 Ford Utility Vehiclc Licensc Plate 3UOK450

bl 1966 Ford 2 Door Vehicle Licensc Plate OAKES66
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c. Black 2005 Dodge Truck Vehicle License Plate 909EVE

d. White Chevy SUV Vehicle License Plate I43GPU

e. White Ford Sedan Vehicle License PlateTJZY4|5

21. Accordingly, based on the foregoing information, I believe there is probable cause to believe that

OAKES is in possession of an unregistered NFA firearm is stored at3527 Lambeth Drive Rescue,

California 95673.

I swear under penalty of perjury, that the foregoing information is true and correct to the best of my

knowledge, information and belief.

Subscribed and swom to before me on: 7lo/zat r

UNITED STATES MAGISTRAl

ASSISTANT UNITED ATES ATTORNEY
w.



ATTACHMENT A

Description of the Location to be Searched

The residence located at3527 Lambeth Drive Rescue, California 95673.

,'g.'i

3527 Lambeth Drive Rescue, California is located on the north side of Lamberth Drive in a

suburban neighborhood of single family homes. The Target Location is a tan two-story single

family residence with white trim. The number "3527" is affixed to building just to the left of the

garage. The front door is located on the west side of the building to the left of the gatage.

The authority to search this location includes:

1. Thepersonof:

a. Derik OAKES

2. The following vehicles registered to the Derik OAKES at the subject residence:

Dark Colored 1989 Ford Utility Vehicle License Plate 3UOK450

I

--



1966 Ford 2 Door Vehicle Vehicle License Plate OAKES66

Black 2005 Dodge Truck Vehicle License Plate 909EVE

White Chevy SUV Vehicle License Plate 143GPU

White Ford Sedan Vehicle License Plate 7JZY4\5

3. All rooms, annexes, attics, basements, garages, carports, outside yard, curtilage,

mailboxes, trash containers, debris boxes, storage lockers and areas, cabinets, sheds

and outbuildings associated with the premises and shall extend into desks, safes,

briefcases, purses, trash receptacles, electronic storage devices, and other storage

locations within the premises in which items in Attachment B may be found.

The search of this location shall also authorize officers conducting the search to require the

production of identification of any person reasonably believed by the ofltcers to have possession

and control of the premises. Any and all persons within the premises shall be subject to a pat

down safety search to ensure officer safety.

The search of this location, in the interest of public safety and common law enforcement

practice, shall allow law enforcement officers to make any weapon on the property safe by

removing the source of ammunition and ensuring that there are no rounds of ammunition in the

chamber.



１

　

　

２

ATTACHMENT B

Items to be seized

'oselect Fire" 80 percent GLOCK Conversion Kit

Physical Evidence of acquiring, building and/or re-building machine guns including but

not limited to:
a. Machine guns assembled or in the process of being re-assembled

b. Machine gun parts to include un assembled and/or de-milled machine gun and/or

firearm receiver pieces

Communications (computer based or otherwise) and writings:

a. Any letters, journals, correspondence, video, audio or text communication, in
written or digital form with respect to: JNG Manufacturing

b. Documents relating to the purchase and/or procurement of aforementioned parts

c. Documents and/or literature relating to the processes of gunsmithing and/or

manufacturing/remanufacturing of machine guns

d. Bank deposit records, checking account records, and other financial

documentation showing the purchase of machine guns of machinegun parts

3.
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NIIcGREGOR WoSCOTT

冊譴還 :譴出鵠こ
Assistant United States Attomey
501 1 Street,Suite 10-100

Sacramento,CA 95814
Telephone:(916)554-2700
Facsimile:(916)554-2900

Attomeys for Plaintiff

United States ofAmcrica

SEALED
OR:GINAL
F:L=D
JUL 1 0 2019

IN THE MATTER OF THE APPLICATION
OF THE LINITED STATES OF Aヽ IERICA
FOR THE SEARCH OF:

3527 Lambeth Drive Rescuc,Califonlia 95673

N TI‐IE IIN「ED STATESDISTⅢ CTCOttR織 ・
ぶ轟謂躙 卿 :A

BV

EASTERN DISTRICT OF CALIFORNIA

cASENo.2:19-SW0607- CKD

PRO引α班亜汁ORDER RE:uQUEST TO SEAL
DOCUMENTS

UNDER SEAL

SEALING ORDER

Upon application of the United States of America and good cause having been shown,

IT IS HEREBY ORDERED that the search warrant and search warrant affidavit underlying the

search warrant in the above-entitled proceeding shall be filed under seal and shall not be disclosed to

any person, unless otherwise ordered by this Court.

Datと フ″ググ′

DEPUTY CLERK    ~~~~

Hon. Carolyn K. Delaney
U.S.MAGISTRATE

SEALNG ORDER
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QUALITY SERVICES & PARTSQUALITY SERVICES & PARTS
TESTED & TRUSTED FOR ALL YOURTESTED & TRUSTED FOR ALL YOUR

FIREFIREFIREFIREFIRE POWER POWER POWER POWER POWER

COLLECTOR'S CORNER

YOU NEED TO KNOWYOU NEED TO KNOW

RETURNS / EXCHANGES
 

No returns on Ammo due to Federal law.
By placing a order with JnC Manufacturing you agree to the terms of service and company policy on returns.

 

 
WARRANTIES

If you own a .50 cal from Allied Armament, Coles Distributing,
Tactical Manufacturing, Tactical Ammunition, Atlantic firearms, BRP,  JWD,

Sarco Inc. , Valhalla Arms,
TNW(Stamped by NWJ or NJ) from 2004-2005 serial number range. 

Your gun is still under warranty!!
Feel free to contact us for details if you own one of these fine weapons.

We build them and stand behind them.
Forever.....

JnCJnCJnCJnCJnCManufacturingManufacturingManufacturingManufacturingManufacturing.com.com.com.com.com
HOME PICS FAQ CONTACT

(503) 556-5080
Tue-Fri.   9am-7pm PST Cart & Checkout

AMMUNITION BELT FED 50's CLASS 2 SERVICES M240/MAG58 COLLECTOR'S CORNER Glock Kit ATF Approval

Hello
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All returns or exchanges must be pre-authorized, in writing, by the owner.  Any unauthorized return will
NOT be credited.  All returns must be sent to our manufacturing shop in Rainier Oregon for inspection.

ALL authorized returns will be charged a 25% restocking fee and original shipping costs. 
 

Contact 
Name *

Email *

Phone

Subject

Message

Send

JnCJnCJnCJnCJnC     MANUFACTURINGMANUFACTURINGMANUFACTURINGMANUFACTURINGMANUFACTURING
Po Box 1554 

      Rainier Oregon 97048 
 

    (503) 556-5080 
 

   Tue-Fri 9am-7pm

AMMUNITION

BELT FED 50's

CLASS 2 SERVICES

GLOCK KITS

WEAPON SITES

PRODUCTSPRODUCTSPRODUCTSPRODUCTSPRODUCTS/SERVICES/SERVICES/SERVICES/SERVICES/SERVICES INFO INFO INFO INFO INFO & LINKS& LINKS& LINKS& LINKS& LINKS

SARCO, INC.

GALLERY

VIDEOS

CART

WE WE WE WE WE ACCEPTACCEPTACCEPTACCEPTACCEPT

All prices reflect a 3.9% cash discount

Trusted Dealers

Checks
10 Day Verification Hold

Cash  via USPS
M240 / MAG58

JnCJnCJnCJnCJnCManufacturingManufacturingManufacturingManufacturingManufacturing.com.com.com.com.com
HOME PICS FAQ CONTACT

(503) 556-5080
Tue-Fri.   9am-7pm PST Cart & Checkout

AMMUNITION BELT FED 50's CLASS 2 SERVICES M240/MAG58 COLLECTOR'S CORNER Glock Kit ATF Approval

Hello
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COLE'S DISTRIBUTING

Credit Cards 

IRON CREATIONS

ShareShare Tweet
Share

©2015 JNC MANUFACTURING. RedKlovers Design. All rights reserved.

JnCJnCJnCJnCJnCManufacturingManufacturingManufacturingManufacturingManufacturing.com.com.com.com.com
HOME PICS FAQ CONTACT

(503) 556-5080
Tue-Fri.   9am-7pm PST Cart & Checkout

AMMUNITION BELT FED 50's CLASS 2 SERVICES M240/MAG58 COLLECTOR'S CORNER Glock Kit ATF Approval

Hello
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Open Letters
ATF periodically publishes Open Letters to the industries it regulates in order to remind or assist licensees with understanding their

regulatory compliance responsibilities under the laws and regulations administered by ATF.  Open Letters do not have the force and

e�ect of federal statutes or Department of Justice regulations, and are not �nal agency actions.  They may also be rescinded or

modi�ed at ATF’s discretion.

For more information, see “Memorandum for All Components:  Prohibition of Improper Guidance Documents,” from Attorney General

Je�erson B. Sessions III, November 16, 2017. 

Open Letters to the Firearms Industry

Open Letters to the Explosives Industry

Last Reviewed August 5, 2019
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ADAM J. RICHARDS, State Bar No. 249872 
LAW OFFICE OF ADAM J. RICHARDS 
2530 J Street, Suite 320 
Sacramento, California 95816 
Telephone: (9 I 6) 399-3486 
Facsimile: (916) 823- 3307 
adam@ajrlaw.net 

SUPERIOR COURT OF CALIFORNIA 

COUNTY OF ELDORADO 

DERIK VICTOR OAKES, 

PEOPLE OF THE STATE OF 
CALIFORNIA, 

Plaintiff, 

Defendant. 

V. 

) Case No.: P20CRF0146 
) 

) DECLARATION OF KIMBER 

) GODDARD, ESQ. 
) 

) 

) 

) 

) 

) 

) 

) 
____________ ) 

I, Kimber Goddard, declare: 

I .  I  am a duly licensed attorney authorized to practice law in the State of California. 

2. I am a semi-retired trusts and estate planning attorney. 

3. Derik Victor Oakes is my nephew. 



4. In April, 2019 Mr. Oakes contacted me regarding persons who had approached his 

home and left a business card at his door purportedly from the Bureau of Alcohol, 

Tobacco, Firearms, and Explosives ("ATF"). 

5. Mr. Oakes asked i 

agreed and left a message for who I recall to be Special Agent Matthew Wright. Agent 

Wright did not answer the call and I left a voicemail identifying myself and that I was 

an attorney calling on behalf ofDerik Oakes. 

6. On or about April 30, 2019 I received a call from someone who introduced herself as 

Melissa Delvecchio. She asked ifl represented Derik Oakes to which I responded 

"yes, for the purpose of the call" or words to that effect. 

7. The call lasted for approximately one minute wherein Ms. Delvecchio announced 

immediately following our introduction in what I would describe as a calculated 

confrontational, intimidating, and accusatory manner that Mr. Oakes had an illegal 

machine gun and they wanted it. I was surprised by the statement and the tenor of the 

accusation. Ms. Delvecchio stated generally that Mr. Oakes possessed an illegal 

machine gun. She did not state anything about parts, Glock Auto Switch, conversion 

kits, or anything which would suggest to me, or Mr. Oakes for that matter, what 

specifically they were seeking or believed was a machine gun. She provided no 

information other than that it was their belief Mr. Oakes had a machine gun and he 

must surrender it. I have learned in the aftermath of Mr. Oakes's arrest they were 

seeking what they term a Glock Auto Switch. 

2 

fl would contact the party who left the card at his residence. I 



8. I stated to her that Mr. Oakes did not have a machine gun and we could not surrender 

what he did not have to which she responded "If you won't give it to us, we will do 

what we have to do then" or words to that effect. She reiterated that they knew he had 

an illegal machine gun. The call was then concluded. 

9. I did not tell her that we would not cooperate. I also did not respond to her statement 

that Mr. Oakes possessed a machine gun with "Says you" or words to that effect; I do 

not communicate with anyone, let alone counsel, in that manner. I did reiterate that Mr. 

Oakes did not have a machine gun. Without information from Ms. Delvecchio or 

anyone else, neither I nor Mr. Oakes were able to identify what it was the ATF was 

seeking or believed was a machine gun until they entered his home under the auspices 

of their search warrant. 

I 0. I received no further contact via telephone or writing from Ms. Delvecchio or anyone 

else purportedly from theATF after April 30, 2019 .  

11. I was aware Mr. Oakes possessed a variety of rifles and handguns none of which to my 

knowledge functioned or were used as machine guns. 

matters stated upon information and belief, and as to those matters, I believe them to be true. 

- h,  
Executed this __ day of May 2021, at Sacramento, California. 

3 

/ 
.., 

// 

I 

Kimber Goddard, Esq. 

I declare under penalty of perjury that the foregoing is true and correct, except as to 
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LAW OFFICE OF 

ADAM J. RICHARDS 
2530 J Street, Ste. 320 

Sacramento, California 95816 

TELEPHONE (916) 399-3486 

FACSIMILE (916) 823-3307 

 
 
        April 20, 2021 
 
 
El Dorado County District Attorney's Office  
Deputy District Attorney Miles Perry 
778 Pacific Street 
Placerville, CA 95667 
  
 
 Re: People v. Derik Oakes 

 Case No. P20CRF0146 
Next Court Date: May 25, 2021; preliminary hearing May 27, 2021 

  REQUEST FOR ADDITIONAL DISCOVERY 
 
Dear Mr. Perry: 
 

Thank you for providing to me a copy of the federal warrant and other documents sought in my 
previous request for discovery dated March 18, 2021. The federal warrant references a determination 
made in 2012 by the Bureau of Alcohol Tobacco and Firearms, Firearms Technology Branch (“FTB” 
now the “FTAB”), of which I have a copy, which concluded that the device manufactured and sold by 
JNC Manufacturing referred to as an 80% Glock Switch and which was purchased by Mr. Oakes, was 
not considered a machine gun. The warrant also references a determination made by the FTAB in 2018 
which, according to the warrant, concluded the exact opposite of the Bureau’s determination and 
instead holding that the 80% Glock Switch was a machine gun. Please provide the following with 
respect to this purported 2018 determination: 

 
1. Copies of any documents pertaining to the determination made by FTAB in 2018 with respect 

to the device sold by JNC Manufacturing referred to as an ‘80% Glock Switch’ or ‘Glock Auto 
Switch’ or similar, including, but not limited to, opinion letters, laboratory results, technical 
findings, legal citations or memoranda, criteria or rationale for the reclassification of the 
device, and any other opinions or conclusions pertaining to the device sold by JNC 
manufacturing referred to above. 
  

2. The names, qualifications, and mailing addresses of any laboratory technician, technical 
analyst, expert, or other ATF personnel or outside contractors who authored or approved all or 
part of the 2018 determination pertaining to the device previously manufactured and sold by 
JNC Manufacturing referred to as an ‘80% Glock Switch’, ‘Glock Auto Switch’, or similar. 
 

 Please provide me with the above-requested materials at your first opportunity.  If you disagree 
that you are required to provide any of the above items to me, to the extent that they exist or are 
available to you, please provide me with a written response indicating which items will not be 
produced and the reasons.  Should you have any questions, I can discuss the reasons why I need any of 
the above items in the interest of avoiding the necessity for the filing of a formal motion for discovery. 
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 I look forward to discussing this matter with you further. 
 
 

Sincerely, 
 
 

ADAM J. RICHARDS 
adam@ajrlaw.net 
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