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To:  Advisory Committee on the Federal Rules of Appellate Procedure 

From:  AMICUS Act Subcommittee 

Re:  AMICUS Act and Potential Amendments to Rule 29 

Date:  March 12, 2021 

This memorandum reports on the work of the AMICUS Act Subcommittee and 
offers some thoughts and recommendations regarding potential amendments to the 
amicus disclosure requirements of Rule 29.   

By way of background, in May 2019, Sen. Sheldon Whitehouse introduced S. 
1411, the Assessing Monetary Influence in the Courts of the United States Act, or the 
AMICUS Act (attached as Exhibit A).  An identical bill, H.R. 3993 (sponsored by Rep. 
Henry Johnson), was introduced in the House.  As discussed in more detail below, the 
AMICUS Act was prompted by concerns that the funding of amicus briefs and of the 
organizations that file them was not being disclosed adequately to the courts or the 
public.  The Act would have required organizations that file three or more amicus 
briefs per year in the courts of appeals or the Supreme Court to register publicly and 
to disclose the sources of significant monetary contributions they received.  Sen. 
Whitehouse and Rep. Johnson also exchanged correspondence with Scott Harris, the 
Clerk of the Supreme Court, inquiring about the Court’s enforcement of Supreme 
Court Rule 37.6, which requires amici to disclose certain monetary contributions 
made in connection with the preparation and submission of amicus briefs, and 
requesting comment on the AMICUS Act. 

During our October 2019 meeting, a subcommittee was appointed to monitor 
the AMICUS Act and, in the event it appeared to be moving forward, to examine the 
issues it raised more closely, and to make a recommendation to the full Committee 
regarding any further action that might be appropriate.  In September 2020, Mr. 
Harris wrote to the Committee on Rules of Practice and Procedure, attaching his 
correspondence with Sen. Whitehouse and Rep. Johnson.  He noted that Rule 29 
included disclosure requirements similar to those of Supreme Court Rule 37.6, and 
that the Committee might wish to consider whether to amend Rule 29, which would 
in turn “provide helpful guidance” on whether Supreme Court Rule 37.6 should be 
amended.  Letter from Scott S. Harris to Hon. David G. Campbell and Hon. John D. 
Bates (Sept. 18, 2020) (attached as Exhibit B). 

The AMICUS Act as introduced in 2019 ultimately died in committee and did 
not receive a vote during the last session of Congress.  On February 23, 2021, 
however, Sen. Whitehouse and Rep. Johnson wrote to Judge Bates to request that 
the Committee on Rules of Practice and Procedure establish a working group “to 
address the problem of inadequate funding disclosure requirements for organizations 
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that file amicus curiae briefs in the federal courts” and amending Rule 29.  Letter 
from Sen. Sheldon Whitehouse and Rep. Henry C. Johnson, Jr. to Hon. John D. Bates 
(Feb. 23, 2021) (the “2021 Whitehouse Letter”) (attached as Exhibit C).  On March 1, 
2021, Judge Bates responded that the issue had been referred to the Advisory 
Committee on Appellate Rules, which had already established a subcommittee to 
consider it.   

The Subcommittee met to discuss the 2021 Whitehouse Letter, the AMICUS 
Act, and the issues they raise.  As discussed in more detail below, the Subcommittee 
believes these issues are important and deserve further study.  Some of the solutions 
proposed by the AMICUS Act may fall outside this Committee’s remit.  The 
Subcommittee does, however, believe that the Committee should consider certain 
amendments to Rule 29’s disclosure requirements.  While we are not yet making any 
specific recommendations, we offer some potential language for the Committee’s 
consideration.  We also think it would be helpful for the full Committee to discuss 
whether more extensive amendments should be considered and for the Subcommittee 
to conduct additional research and analysis on that question, informed by the 
Committee’s initial views, before the Committee’s October 2021 meeting.  

Rule 29’s Current Disclosure Requirements 

 Rule 29(a)(4)(E) currently provides that an amicus curiae other than the 
United States, a federal officer or agency, or a State must include in its brief “a 
statement that indicates whether”: 

 (i) a party’s counsel authored the brief in whole or in part; 

(ii) a party or a party’s counsel contributed money that was intended 
to fund preparing or submitting the brief; and 

(iii) a person—other than the amicus curiae, its members, or its 
counsel—contributed money that was intended to fund preparing 
or submitting the brief and, if so, identifies each such person. 

This provision was adopted in 2010 and was modeled on Supreme Court Rule 
37.6.1  The Committee Note explains its purpose as follows: 

The disclosure requirement . . . serves to deter counsel from using an 
amicus brief to circumvent page limits on the parties’ briefs . . . .  It also 

 
1 That rule provides in relevant part:  “[A] brief filed under this Rule shall indicate 

whether counsel for a party authored the brief in whole or in part and whether such counsel 
or a party made a monetary contribution intended to fund the preparation or submission of 
the brief, and shall identify every person other than the amicus curiae, its members, or its 
counsel, who made such a monetary contribution.” 
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may help judges to assess whether the amicus itself considers the issue 
important enough to sustain the cost and effort of filing an amicus brief.  

Concerns Regarding The Current Disclosure Regime 

The 2021 Whitehouse Letter describes several concerns regarding disclosure 
of funding of amicus briefs and related issues that drove the introduction of the 
AMICUS Act and the current request that the Committee revisit the disclosure 
requirements of Rule 29.  We offer a summary below, but the full letter (again, 
attached as Exhibit C) describes the issues in much more detail, as does an article by 
Sen. Whitehouse, Dark Money and U.S. Courts:  The Problem and Solutions, 57 Harv. 
J. Leg. 273, 293 (2020) (attached as Exhibit D).2  These concerns largely fall into three 
categories. 

1. Parties can still fund amicus briefs.  The letter argues that the disclosure 
requirements of Rule 29 and its Supreme Court analogue are too narrowly drawn to 
achieve their intended goal of preventing parties to a case from circumventing the 
length restrictions on party briefs by funding amicus briefs instead.  As written, the 
letter argues, the rule still allows parties to fund amicus briefs through undisclosed 
monetary contributions to the amicus organization.  2021 Whitehouse Letter at 1–2.  
For example, the letter argues that because Rule 29 requires disclosure only of 
monetary contributions “intended to fund preparing or submitting” an amicus brief, 
parties can still effectively fund amicus briefs by making contributions to the amicus 
organization that are not specifically earmarked for a particular amicus brief.  Id. at 
3–4.  The letter even suggests that the rules could be construed “so narrowly as to 
only encompass the costs of formatting, printing, and delivering the specific brief.”  
Id. at 3.  Because money is fungible, the letter contends, these disclosure 
requirements are easily evaded.  Id. 

The letter offers as an example Google LLC v. Oracle America Inc. (No. 18-956), 
a pending Supreme Court copyright case, citing reports by Bloomberg that both 
Oracle and Google had made undisclosed contributions to organizations that filed 
amicus briefs on their respective sides of the case.  According to Sen. Whitehouse and 
Rep. Johnson, the Internet Accountability Project had received between $25,000 and 
$99,999 from Oracle in 2019, without disclosing that in its brief in support of Oracle—
presumably because the funds were not specifically earmarked for the brief.  Id. at 3.   

2. Donors may anonymously fund a party and/or multiple amici.  The 
letter also notes that “many high-profile, politically charged cases are financed 
directly by ideological foundations,” which “also exploit the courts’ lenient amicus 

 
2 Notably, the letter discusses Supreme Court practice almost exclusively, although it 

presumes that the same concerns can arise in the courts of appeals because of the similarity 
of the Appellate Rules’ amicus disclosure provisions. 
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funding disclosure rules to anonymously fund armadas of amicus briefs.”  Id. at 4.  
The letter asserts, for example, that in Friedrich v. California Teachers Ass’n, 136 S. 
Ct. 1083 (2016) (mem.) and Janus v. AFSCME, 138 S. Ct. 2448 (2018), which 
challenged mandatory union agency shop fees as unconstitutional, a private 
foundation provided funds both to the plaintiffs and to several different organizations 
that filed amicus briefs supporting the plaintiffs, without any disclosure to the Court.  
2021 Whitehouse Letter at 4.  

Relatedly, the letter notes that Rule 29 expressly exempts amici from 
disclosing funding by their members, creating “the possibility that parties to 
litigation can secretly fund amicus briefs in support of their position by funneling 
money to organizations of which they are members.”  Id. at 6.  The letter offers the 
example of the U.S. Chamber of Commerce, which is funded by its members and 
which files amicus briefs without disclosing the members’ identities or participation 
in funding a brief.  Id.  

3. Inequitable enforcement of disclosure requirements.  In one recent case 
in the Supreme Court, an amicus brief was “crowdfunded” through small donations 
from a large number of donors.  Because some of the donors chose anonymity via the 
GoFundMe service, the brief was unable to comply with the Court’s rules for 
disclosing contributors, and the brief’s authors were obliged to return the anonymous 
donations.  Id. at 7.  Sen. Whitehouse and Rep. Johnson cite this example to suggest 
that the existing disclosure rules disadvantage ordinary citizens as compared to “the 
large and anonymous corporate funders of sophisticated repeat-players.”  Id. 

In general, the letter argues that the current disclosure regime has thus 
enabled “a massive, anonymous judicial lobbying program” that “systematically 
favors well-heeled insiders over the average citizen.”  Id. at 6.  The letter concludes 
by noting that while “it would be salutary for the judicial branch to address these 
issues on its own,” “a legislative solution” like the AMICUS Act “may be in order to 
ensure much-needed transparency around judicial lobbying, and to put all amicus 
funders on an equal playing field.”  Id. at 8. 

The AMICUS Act 

 The AMICUS Act, as introduced in 2019, has several components worth noting. 

 Covered Amici.  The Act does not apply to all amici, but only to any “covered 
amicus,” defined to mean “any person . . . that files not fewer than 3 total amicus 
briefs in any calendar year in the Supreme Court of the United States and the courts 
of appeals of the United States.”  S. 1411, § 2(a) (proposing new 28 U.S.C. § 1660(a)). 

 Disclosure.  The Act would require any covered amicus who files an amicus 
brief in the Supreme Court or courts of appeals to “list in the amicus brief the name 
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of any person who—(A) contributed to the preparation or submission of the amicus 
brief; (B) contributed not less than 3 percent of the gross annual revenue of the 
covered amicus for the previous calendar year if the covered amicus is not an 
individual; or (C) contributed more than $100,000 to the covered amicus in the 
previous year.”  S. 1411, § 2(a) (proposing new 28 U.S.C. § 1660(b)(1)).  It makes an 
exception for “amounts received by a covered amicus … in commercial transactions 
in the ordinary course of any trade or business conducted by the covered amicus or in 
the form of investments (other than investments by the principal shareholder in a 
limited liability corporation) in an organization if the amounts are unrelated to the 
amicus filing activities of the covered amicus.”  Id. (proposing new 28 U.S.C. 
§ 1660(b)(2)).   

 Registration.   The Act would require each covered amicus to register yearly 
with the Administrative Office of the U.S. Courts.  S. 1411, § 2(a) (proposing new 28 
U.S.C. § 1660(c)).  The registration would include the name of the covered amicus; “a 
general description of [its] business or activities”; the name of any person who made 
a contribution subject to disclosure; “a statement of the general issue areas in which 
the [amicus] expects to engage in amicus activities”; and “to the extent practicable, 
specific issues that have, as of the date of the registration, already been addressed or 
are likely to be addressed in [those] amicus activities.”  Id. (proposing new 28 U.S.C. 
§ 1660(c)(2)).  The Comptroller General is to conduct an annual audit to ensure 
compliance with the registration requirements, and the registrations are to be 
maintained indefinitely and made available to the public on the Administrative 
Office’s website.  Id. (proposing new 28 U.S.C. § 1660(d)-(e)). 

 Prohibition on Gifts.  The Act would prohibit covered amici from making any 
gift or providing any travel, other than reimbursement for travel for an appearance 
at an accredited law school, to any court of appeals judge or Supreme Court Justice.  
S. 1411, § 2(a) (proposing new 28 U.S.C. § 1660(f)).   

 Civil Fines.  Covered amici who “knowingly fail[] to comply with any provision” 
of the Act “shall, upon proof of such knowing violation by a preponderance of the 
evidence, be subject to a civil fine of not more than $200,000.”  S. 1411, § 2(a) 
(proposing new 28 U.S.C. § 1660(g)(1)).   

Analysis and Recommendations 

 As noted above, Sen. Whitehouse’s letter addresses several potential concerns. 
First, parties may enjoy more influence over amicus briefs than the current disclosure 
regime reveals. One of the major goals of the existing disclosure provisions in Rule 29 
is to prevent parties from evading the length requirements imposed on their briefs.  
If those provisions are not accomplishing their ends, they may need to be revised. 
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Another concern raised in the letter is the difficulty faced by anonymous small-
dollar donors under a “crowdfunding” regime.  Here there are important interests on 
each side.  While small anonymous donations may pose little danger to the integrity 
of the court system, permitting them may also undermine efforts to regulate the 
involvement of parties. 

 Finally, the most fundamental concern expressed in the letter and underlying 
the AMICUS Act is that the current disclosure rules allow deep-pocketed persons or 
organizations to wield outsize influence anonymously through amicus briefs.  Under 
the current regime, the letter suggests, neither the courts nor the public may know 
who is supporting the position a particular amicus brief urges a court to adopt.  As 
discussed above, a single individual or foundation could potentially fund multiple 
amicus briefs nominally submitted on behalf of different organizations.  This could 
create the impression that the position endorsed by the amicus briefs enjoys wider 
support than it actually does.   

The AMICUS Act essentially treats the filing of amicus briefs as akin to 
lobbying, and its registration and disclosure regime appears to be inspired by the 
regime that covers lobbyists.  Indeed, Sen. Whitehouse and Rep. Johnson’s letter 
refers to repeat-player amicus organizations as engaged in “judicial lobbying.”  2021 
Whitehouse Letter at 6; see also Whitehouse, Dark Money and U.S. Courts, 57 Harv. 
J. Leg. 273, 293 (2020) (comparing “dark money” funded amicus briefs to lobbying 
and urging transparency).   

There are obvious differences between lobbying activity subject to registration 
requirements under current law and amicus briefs.  In particular, amicus briefs are 
filed publicly; lobbying activity, by definition, consists of non-public attempts to 
influence the legislative or executive branch.  See 2 U.S.C. § 1602(8)(B) (excluding 
communications “distributed and made available to the public” or “submitted for 
inclusion in the public record of a hearing” from the definition of “lobbying contact”).  
The arguments made by amici can be rebutted by the parties. 

More generally, the right to participate anonymously in the public square is 
one recognized as protected by the Constitution.  McIntyre v. Ohio Elections Comm’n, 
514 U.S. 334 (1995).  When a vaguely named organization publishes a leaflet or 
newspaper advertisement, the public usually does not know who is behind it, and 
under First Amendment doctrine it has no right to know.  Of course, an amicus brief 
is neither a leaflet nor a newspaper advertisement, and courts may restrict amicus 
briefs in ways that the government may not regulate ordinary expression.  Yet similar 
First Amendment concerns may be implicated by the forced disclosure of an 
organization’s members or supporters as a condition for the organization’s ability to 
petition the government for a redress of grievances.  See NAACP v. Alabama ex rel. 
Patterson, 357 U.S. 449 (1958). 
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Nonetheless, the current rules do require disclosure of some funding of amicus 
briefs by non-parties, and it is worth considering what purpose those disclosure 
requirements are intended to serve, whether they in fact do so, and whether more 
expansive disclosure requirements could benefit the courts and the public without 
infringing on constitutional rights.  The extent to which amicus briefs are controlled 
by, or represent the views of, undisclosed persons or entities, and the steps that might 
be appropriate to further greater transparency, are important and complex issues 
that deserve further investigation and consideration by the Subcommittee and the 
full Committee.  Because much of the concern around this issue appears to be driven 
by practice in the Supreme Court, it may also be appropriate for the Subcommittee 
or Committee to consult with the Clerk of the Supreme Court regarding this issue 
before making any final recommendation. 

That said, in order to move forward, the Subcommittee has begun to consider 
potential amendments to the Rules, and offers some initial thoughts on potential 
amendments below.  In considering such amendments, the Subcommittee’s current 
view is that the Committee should focus in the first instance on disclosure 
requirements for parties who file amicus briefs.  The other steps proposed in the 
AMICUS Act, such as the establishment of a registration scheme for repeat-party 
amicus filers, prohibitions on gifts, and fines for non-compliance, are either not within 
the Committee’s purview or less obviously so than disclosure requirements for briefs.   
See 28 U.S.C. § 2072(b) (rules of procedure may not abridge, enlarge, or modify any 
substantive right).  

 Below we identify certain amendments to existing Rule 29(a)(4)(E) that the 
Committee may want to consider.  We do not yet recommend any specific language, 
but offer these thoughts as a starting point for discussion. 

 1. Who must make disclosures.  The AMICUS Act applies only to repeat 
filers—persons or organizations that file three or more amicus briefs in the Supreme 
Court and/or courts of appeals in a calendar year.  That is consistent with the Act’s 
focus on deep-pocketed special-interest groups and its implicit analogy to lobbying.  
Because rules of procedure typically apply evenhandedly to all participants in 
litigation, however, the Subcommittee’s initial view—subject to further discussion—
is that amendments to Rule 29’s disclosure regime should apply to all amici, not just 
to repeat filers.   

 2. The meaning of “preparing or submitting.”  The 2021 Whitehouse Letter 
suggests that Rule 29(a)(4)(E)’s requirement that amici disclose persons who 
“contributed money that was intended to fund preparing or submitting the brief” 
could be read narrowly to encompass only money used for printing and filing the brief.  
We do not believe that the Rule was ever intended to be so narrow, or that amici 
typically interpret it so narrowly.  Nonetheless, the point could potentially be clarified 
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by changing the rule to cover contributions of “money that was intended to fund 
drafting, preparing, or submitting the brief,” or similar language.   

 3. Parties’ ability to evade the rule by making non-earmarked contributions.  
The letter contends that parties can easily evade Rule 29(a)(4)(E) via contributions 
to amicus organizations not specifically earmarked for a particular amicus brief, 
given the fungibility of money.  Since the consideration that originally motivated the 
adoption of Rule 29(a)(4)(E) was preventing parties from circumventing the 
limitations on the length of party briefs, a party’s funding or control of an amicus 
seems particularly relevant.  One possibility would be to adopt a disclosure rule 
specific to parties, requiring the amicus to indicate whether a party or a party’s 
counsel has an ownership interest in the amicus curiae above a certain threshold 
(say, the 10% threshold used for Rule 26.1(a) disclosure statements), or whether it 
contributed some amount of the amicus curiae’s gross annual revenue above a certain 
threshold during the twelve-month period preceding the filing of the amicus brief.   

4. Parties’ ability to evade the rule by contributing to amici of which they 
are members.  The letter also suggests that parties can evade disclosure by 
contributing to organizations of which they are members.  We believe that a specific 
requirement of disclosure of funding by parties should trump a general rule allowing 
amici not to disclose contributions by members.  If clarification is needed, however, 
the rule could be amended to provide for a statement whether any “person—other 
than the amicus curiae, its counsel, or its members who are not parties or counsel to 
parties to the case—contributed money that was intended to fund preparing or 
submitting the brief” and identifying each such person. 

5. Small donations by non-members of an amicus.  We are not currently 
suggesting any changes to address the situation of the “GoFundMe” brief discussed 
in Sen. Whitehouse and Rep. Johnson’s letter—that is, a brief funded by many small 
donations from people who are not members of the amicus.  The current rule requires 
disclosure of the identity of such donors, and it is not obvious that the requirement 
imposes an undue burden on the amici in question.    

With the amendments suggested above, the Rule might require, for example, 
that an amicus curiae other than the United States, a federal officer or agency, or a 
State must include in its brief “a statement that indicates whether”: 

 (i) a party’s counsel authored the brief in whole or in part; 

(ii) a party or a party’s counsel contributed money that was intended 
to fund drafting, preparing, or submitting the brief; and 

(iii) a party or a party’s counsel has a [10%] or greater ownership 
interest in the amicus curiae or the amicus curiae’s direct or 
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indirect parent, or contributed [10%] or more of the gross annual 
revenue of the amicus curiae or the amicus curiae’s direct or 
indirect parent during the twelve-month period preceding the 
filing of the amicus brief, not including amounts received in 
commercial transactions in the ordinary course of the business of 
the amicus curiae or its direct or indirect parent or in the form of 
investments (other than investments by the principal shareholder 
in a limited liability corporation), if such amounts are unrelated 
to the amicus curiae’s amicus activities; and 

(iiiiv) a person—other than the amicus curiae, its counsel, or its 
members who are not parties or counsel to parties to the case, or 
its counsel—contributed money that was intended to fund 
drafting, preparing, or submitting the brief and, if so, identifies 
each such person.   

 6. Other entities’ ability to evade the rule.  Just as parties can potentially 
evade the rule by making contributions not specifically earmarked for a particular 
brief or by becoming a member of an amicus organization, so can influential 
nonparties, as amici are only required to identify persons other than their members 
or counsel who “contributed money intended to fund preparing or submitting” the 
specific brief at issue.  This issue raises more complex questions, however, and we 
have not proposed any language to address it, although we believe it deserves further 
consideration.    

It would be possible to adopt a rule, similar to the proposed Rule 29(a)(4)(E)(iii) 
above, requiring an amicus to disclose any person or entity that holds a 10% or greater 
ownership interest in the amicus or that contributed more than 10% of the amicus’s 
gross annual revenue for the previous year.  Such a rule might well have salutary 
effects, in that it could reveal the existence of orchestrated amicus campaigns funded 
by a single person or entity (who might be funding a party to the litigation as well).  
It would thus, at least to some extent, make the courts and the public aware of who 
is speaking through the amicus briefs filed in a case, and would lessen the likelihood 
of mistaking an organized campaign funded by one or a few donors for widespread 
agreement.   

On the other hand, as discussed above, such a rule—especially to the extent it 
would require disclosure of an organization’s membership—could potentially raise 
concerns regarding freedom of association.  Cf. Patterson, 357 U.S. 449.  Sen. 
Whitehouse and Rep. Johnson’s letter seeks to distinguish Patterson, which struck 
down an Alabama law that would have compelled disclosure of the identity of the 
NAACP’s members, on the ground that the corporate members of an organization like 
the Chamber of Commerce “face no serious threat of reprisal for the public expression 
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of their views.”  2021 Whitehouse Letter at 6.  Nonetheless, the Subcommittee 
believes that this issue and its implications should be given further consideration.   

We look forward to discussing this set of issues with the full Committee.  
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KLMNOPL�QLR�SS�TUSV� UWXTY�ZO[�S\]�TUŜ _̀P�UâTUU bc�UUUUU dMe�UUUUV deP�WWYT QfeP�WTUS gXhijkkQhQSVSSljQ QSVSSm̀nopqnp�np�NQr\̂kUs

VT�tuPo�ijkkQ

Advisory Committee on Appellate Rules | April 7, 2021 Page 147 of 245



��

����������

��	
���
������
�
�� ��� ����
� ��� ���� �
�����
�������
���
� ��� �� ����!"�#$#�% &$#'(�	)��*(#++�,-.�#''+/�.-�$01234$*020,.�5-$�.$#6�7 0+�5-$�#,�#''0#$#,80�#.�#,�#88$091.09�+#:�*8(--+!�; ��	&����������
�!"�< ��	)����=
�
���!"�(-060$�>,-:1,&+/�5#1+*�.-�? 8-2'+/�:1.(�#,/�'$-61*1-,�-5�.(1*�*08.1-,�*(#++@�4'-,�A '$--5�-5�*48(�>,-:1,&�61-+#.1-,�3/�#�'$0'-,90$#,80�B -5�.(0�06190,80@�30�*43C08.�.-�#�8161+�51,0�-5�,-.�2-$0�D .(#,�E
FF@FFF@�90'0,91,&�-,�.(0�0G.0,.�#,9�&$#61./��H -5�.(0�61-+#.1-,!��� ��	
����
 �� ���
�!"�2-4,.*�8-++08.09�5$-2��% 51,0*�1**409�4,90$�'#$#&$#'(�	)��2#/�30�4*09�.-��7 2#1,.#1,�.(0�:03*1.0�90*8$1309�1,�*43*08.1-,�	0�	
�!��; ��	(�����
���������������!"��< ��	)���������������� ��= ��!"�-.(1,&�1,��? .(1*�*08.1-,�*(#++�30�8-,*.$409�.-�'$-(131.�-$�1,.0$��A 50$0�:1.("��B ��	���.(0�$1&(.�.-�'0.1.1-,�.(0�=-60$,20,.��D 5-$�.(0�$09$0**�-5�&$106#,80*I�%H ��	���.(0�$1&(.�.-�0G'$0**�#�'0$*-,#+�-'1,�%� 1-,I�-$�%% ��	���.(0�$1&(.�-5�#**-81#.1-,@�'$-.08.09�3/�%7 .(0��1$*.��20,920,.�.-�.(0��-,*.1.4.1-,�-5�.(0�%; �,1.09��.#.0*!�%<JKLMNOK�PKQ�RR�STRU� TVWSX�YNZ�R[\�STR] _̂O�T̀]STT ab�TTTTT cLd�TTTTX cdO�VVXS PedO�VSTR fWghijjPgPRURRkiP PRURR_lmnopmo�mo�MPq[]jTr
US�stOn�hijjP

Advisory Committee on Appellate Rules | April 7, 2021 Page 148 of 245



��

����������

��	
���
���������������������������� !�� �" ���#�#$%��� �#�&''�($�%� #�)*$+����,)���(��-��)����&*./ ���)�0$�& 1�%�*)�����,)���(��-�&2�%*#�&%��3���$#�(1�4 & 1�,$)#� ��)�$ ���1-�)$!&)+'$##��5�6�$��$)�#*%��,$).7 #� ��)�$ ���1��#�� �%�2,'�& %$�6������$�)$8*�)$2$ �#�9 �5����#�#$%��� ��: ��	�������
���;��<���5�& 1�,)�3�#�� ��5����#�#$%��� -�=�)���$�&,,'�%&��� ���$)$�5-��#��$'+�� 3&'�+-���$�3&'�+��1��5�>��$�)$2&� +$)��5����#�#$%��� �& +���$�&,,'�%&��� ��5�#*%��?,)�3�#�� �������$)�,$)#� #�& +�%�)%*2#�& %$#�#�&''� ���($�"@&55$%�$+���$)$(1�AA��"" 	(����������;��B �����
C��D�C��BC������"/��$��&('$��5�#$%��� #�5�)�%�&,�$)�EEE��5����'$�
F-�G ��$+�"4��&�$#���+$-��#�&2$ +$+�(1�&++� !�&����$�$ +���$�5�'."7'�6� !H�"9��E��I��B�#%'�#*)$#�)$'&�$+����&2�%*#�&%��3���$#�AA��J�
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February 23, 2021 

 
 
Honorable John D. Bates 
Chair, Judicial Conference Committee on Rules of Practice and Procedure 
333 Constitution Avenue, N.W., Room 4114 
Washington, DC 20001 
 
Re: Funding Disclosure Requirements for Amicus Curiae Briefs 
 
Dear Judge Bates, 
 

We write you to request that the Committee on Rules of Practice and Procedure consider 
the establishment of a working group to address the problem of inadequate funding disclosure 
requirements for organizations that file amicus curiae briefs in the federal courts, which 
implicates Federal Rule of Appellate Procedure (FRAP) 29(a)(4)(e).  This letter follows previous 
correspondence with Hon. Scott Harris, Clerk of the Supreme Court, regarding the Supreme 
Court’s parallel Rule 37.6.  We understand that Mr. Harris recently brought this correspondence 
to your attention, suggesting that the Committee on Rules of Practice and Procedure may wish to 
consider whether an amendment to Rule 29 is in order in light of our concerns.   

 
I. Overview 

 
FRAP 29—modeled after the Supreme Court Rule 37.6—provides that an amicus filer 

must include a statement in their brief whether “a party or a party’s counsel contributed money 
that was intended to fund preparing or submitting the brief,” and whether “a person—other than 
the amicus curiae, its members, or its counsel—contributed money that was intended to fund 
preparing or submitting the brief and, if so, identifies each such person” (emphasis added).1  Mr. 
Harris explained in our correspondence that this rule “strikes a balance.”  “By requiring the 
disclosure of those who make a monetary contribution specifically intended for a particular 
amicus brief,” Mr. Harris explained, “the rule provides information about funding directly aimed 
at advocating specific positions” in court.  “At the same time,” he continued, “it recognizes that 
requiring broader disclosure of an organization’s membership information or general donor lists 
could well infringe upon the associational rights of the organization . . . .”   

                                                            
1 Similarly, Supreme Court Rule 37.6 provides that “a brief filed under this Rule shall indicate whether counsel for a 
party authored the brief in whole or in part and whether such counsel or a party made a monetary contribution 
intended to fund the preparation or submission of the brief, and shall identify every person or entity, other than the 
amicus curiae, its members, or its counsel, who made such a monetary contribution to the preparation or submission 
of the brief.” 
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In practice, however, this “balance”—between the public’s interest in transparency and 
organizations’ associational rights—is badly off-kilter.  Thanks to these rules’ narrow 
requirements that amici disclose only such funding “that was intended to fund preparing or 
submitting the brief,” amici rarely if ever disclose the sources of their funding.  This is 
apparently permissible under the rules so long as the funding was not specifically earmarked to 
fund “preparing or submitting the brief.”  In other words, the rules permit an amicus group not to 
disclose even large donations earmarked generally to fund its amicus practice; in fact, the rules 
could plausibly be construed so narrowly as to only encompass the costs of formatting, printing, 
and delivering the specific brief in the specific case at issue.  The rules thus fail to account for 
the reality that “money is fungible,” Holder v. Humanitarian Law Project, 561 U.S. 1, 32 (2010), 
creating a loophole that allows an amicus filer, in practice, to never disclose its funders, even if 
those funders include a party-in-interest to the case.  As we detail here, sophisticated parties, 
amicus groups, and their wealthy funders have successfully exploited this loophole to exert 
anonymous influence on our courts.  As a result, opposing parties, the public, and courts 
themselves are left in the dark about who is seeking to influence judicial decision-making, 
compromising judicial independence and the public perception thereof. 

 
II. The Current Amicus Disclosure Rules Do Not Achieve Their Intended Goals. 

 
Amicus briefs—written by non-parties to a case for the purpose of providing information, 

expertise, insight, or advocacy—have increased in both volume and influence in the past decade.  
During the Supreme Court’s 2014 term, amici submitted 781 amicus briefs,2 an increase of over 
800% from the 1950s and a 95% increase from 1995.  From 2008 to 2013, the Supreme Court 
cited amicus briefs 606 times in 417 opinions.  Supreme Court opinions also often adopt 
language and arguments from amicus briefs.3  That increase in the volume of amicus filings—
and the concomitant rise in high-dollar investment in amicus participation—reflect a growing 
recognition among those who seek to shape the law through the courts that the federal courts are 
susceptible to their influence. 

 
The Supreme Court adopted its amicus funding disclosure rule in 1997 “in an effort to 

stop parties in a case from surreptitiously ‘buying’ what amounts to a second or supplemental 
merits brief, disguised as an amicus brief, to get around word limits.”4  Likewise, the parallel rule 
of federal appellate procedure—expressly modeled after the Supreme Court Rule—“serves to 
deter counsel from using an amicus brief to circumvent page limits on the parties’ briefs.”5  In 
2018, the Supreme Court’s public information office explained that “the Clerk’s Office interprets 
[the Rule] to preclude an amicus from filing a brief if contributors are anonymous.”6   

 
 It is difficult to reconcile the Court’s interpretation of these rules as precluding an amicus 
from filing a brief if contributors are anonymous with the Court’s practice of routinely accepting 
                                                            
2 Anthony J. Franze & R. Reeves Anderson, Record Breaking Term for Amicus Curiae in Supreme Court Reflects 
New Norm, NAT’L L.J. (Aug. 19, 2015). 
3 Paul M. Collins, Jr. & Lisa A. Solowiej, Interest Group Participation, Competition, and Conflict in the U.S. 
Supreme Court, 32 LAW & SOC. INQUIRY 955, 961 (2007). 
4 Supreme Court Rule Puts a Crimp in Crowd-Funded Amicus Briefs, LAW.COM (Dec. 10, 2018), 
https://www.yahoo.com/now/supreme-court-rule-puts-crimp-075351473.html?guccounter=1.  
5 Committee notes on the 2010 Amendment to the Federal Rules of Appellate Procedure. 
6 Id. 
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amicus curiae briefs from special-interest groups that fail to disclose their donors.  To the extent 
the rules were devised to preclude amici from filing “supplemental merits briefs” on behalf of 
parties, or if their financial backers are anonymous, they are not achieving those goals.  A review 
of amicus practice before the Supreme Court illustrates how parties to litigation—as well as large 
donors who fund and develop “impact litigation” with the goal of shaping law and public policy 
through the courts—use amicus briefs to get around page limits on the parties’ briefs, advance 
boundary-pushing arguments on behalf of the donors’ long-term interests, and do so under a 
cloak of anonymity.  This can take any of several forms.  
 

a. Parties Directly Funding Amici 
 

The narrow demands of Rule 37.6 and FRAP 29—requiring disclosure of only those 
donations that were given “to fund preparing or submitting the brief”—allow parties to litigation 
to do precisely what the rules were intended to prevent, i.e., surreptitiously buy what amounts to 
a supplemental merits brief, disguised as an amicus brief.  One recent high-profile Supreme 
Court case illustrates this problem.  In Google LLC. v. Oracle America Inc. (No. 18-956), the 
Internet Accountability Project (IAP)—a 501(c)(4) “social welfare” organization that does not 
disclose its funders—filed an amicus brief supporting Oracle's position, telling the Court that it 
wanted to “ensure that Google respects the copyrights of Oracle and other innovators.”  
Bloomberg subsequently reported that Oracle had itself donated between $25,000 and $99,999 to 
IAP in 2019 as “just one part of an aggressive, and sometimes secretive, battle Oracle has been 
waging against its biggest rivals,” including Google.7  The report further documented donations 
from Google to at least ten groups that filed briefs in support of its position.  

 
The Court’s amicus funding disclosure rule did not require that any of these donations—

assuming they were not specifically earmarked for the “preparation or submission of the brief”—
be disclosed to the Court.  And indeed, the majority of these party-funded amici did not disclose 
that they had been funded by a party to the case.8  IAP, for example, misleadingly (yet 
compliantly) attested that “none of the parties or their counsel, nor any other person or entity 
other than amicus or its counsel, made a monetary contribution intended to fund the preparation 
or submission of this brief.”  Nevertheless, at least four of these amicus filers—but not IAP—
voluntarily reported the financial support they had received from one of the parties in the case, in 
the words of one amicus, “[i]n an abundance of caution and for the sake of transparency.”9  
These voluntary disclosures suggest that some attorneys believe their ethical obligations required 

                                                            
7 Naomi Nix and Joe Light, Oracle Reveals Funding of Dark Money Group Fighting Big Tech, BLOOMBERG (Feb. 
25, 2020), https://www.bloomberg.com/news/articles/2020-02-25/oracle-reveals-it-s-funding-dark-money-group-
fighting-big-tech. 
8 See, e.g., Google LLC. v. Oracle America Inc. (No. 18-956), Brief of Internet Accountability Project, at n.1 
9 See Brief of Amicus Curiae Electronic Frontier Foundation in Support of Petitioner; see also Brief of Amici Curiae 
Python Software Foundation et al. fn. 1 (“Counsel for amici curiae was previously engaged to advise Google in 
connection with this matter earlier in its history, and represents Google in other matters[.]”); Brief of Amici Curiae 
Center for Democracy and Technology et al. fn. I (“Counsel for amici curiae was previously engaged to advise 
Google in connection with this matter earlier in its history, and represents Google in other matters, but Google has 
had no involvement with the preparation of this brief.”); Brief of Amici Curiae Computer and Communication 
Industry Association and Internet Association et al. fn. 2 (“Google is a CCIA member, and Oracle and Sun 
Microsystems were formerly members of CCIA, but none of these parties took any part in the preparation of this 
brief . . . Google is a member of IA. As noted above, Google took no part in the preparation of this brief.”). 
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a greater degree of disclosure than the Supreme Court requires.  Plenty of others, however, have 
been content to conceal these suspicious financial arrangements, which the Court’s Rule permits.  

 
b. Donors Funding Amici and Litigants in the Same Case, and Donors 

Anonymously Orchestrating Amicus “Projects” 
 

In recent years, thanks to the work of investigative reporters, we have seen how many 
high-profile, politically charged cases are financed directly by ideological foundations.  Often, 
the same foundations that fund the litigation also exploit the courts’ lenient amicus funding 
disclosure rules to anonymously fund armadas of amicus briefs that support their preferred 
outcomes.  For example, in the orchestrated challenge to union agency shop fees first initiated in 
Friedrichs v. California Teachers Association, 136 S. Ct. 1083 (2016), one organization, the 
Lynde and Harry Bradley Foundation—a conservative foundation that has long sought to weaken 
labor rights, including by financing impact litigation—bankrolled not only the nonprofit law firm 
bringing the case, but also eleven different organizations that filed amicus curiae briefs 
supporting the plaintiffs.10  Surely if the disclosure Rule were operating to its intended effect, the 
Court would have required disclosure of that funding.  Yet none of those amicus filers disclosed 
the Bradley Foundation (or any other source) as a source of its funding for the brief under Rule 
37.6, and none of those briefs was rejected by the Court for lack of such disclosure.   

 
The Bradley Foundation’s coordinated, undisclosed funding of the litigants and amici in 

Friedrichs was not a one-off.  In Janus v. AFSCME, the follow-up to Friedrichs, investigative 
reporters found that the Bradley Foundation again funded both groups representing the plaintiffs, 
as well as 12 groups that filed amicus briefs.11  Similarly, the two groups representing the Janus 
plaintiffs, plus 13 amicus filers, all received funding from an organization named Donors Trust 
(or its sister organization Donors Capital Fund), a so-called “donor advised fund” that has been 
described as “the dark-money ATM of the right.”12  None of this common funding was disclosed 
to the Court.  Thus, the current disclosure rules permit wealthy donors like the Bradley 
Foundation to finance litigants and law firms to bring ideologically motivated cases while 
simultaneously funding upwards of a dozen amicus briefs supporting those cases, circumventing 
Court limits on the parties’ briefs and creating the false impression of broad popular support for 
the donors’ preferred position. 

 
In an amicus brief in Seila Law LLC v. Consumer Financial Protection Bureau (No. 19- 

7), Senators documented how thirteen amici aligned with Petitioner received financial support 
from the same entities that fund the Federalist Society.13  That brief also detailed how the 
Federalist Society had long promoted the “unitary executive” legal theory advanced by Petitioner 
and ultimately adopted by the Court—a theory that redounds to the financial benefit of Federalist 
Society funders.  The Center for Media and Democracy subsequently found that “16 right-wing 
foundations,” including the Bradley Foundation and Donors Trust, “have donated a total of 
                                                            
10 See Brief for Senators Sheldon Whitehouse and Richard Blumenthal as Amici Curiae in Support of Respondents, 
Janus v. American Federation of State, County, and Municipal Employees, Council 31, 138 S. Ct. 2448 (2018), at 
16-17.  
11 Mary Bottari, Behind Janus: Documents Reveal Decade-Long Plot to Kill Public-Sector Unions, IN THESE TIMES 
(Feb. 22, 2018), https://inthesetimes.com/features/janus_supreme_court_unions_investigation.html. 
12 Id. 
13 Brief of Amici Curiae U.S. Senators Sheldon Whitehouse, Richard Blumenthal, and Mazie Hirono, Appendix A.  
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nearly $69 million to 11 groups that filed amicus briefs in favor of scrapping the CFPB.”14  None 
of this information was required to be disclosed to the Court under its current Rule. 
 

Recently published documents reveal how influential donors like the Bradley Foundation 
use tax-exempt money to coordinate amicus “projects” to influence court results through legal 
networks such as the Federalist Society, as presumably occurred in Seila Law.  In 2015, a 
representative of the Bradley Foundation emailed Leonard Leo, then Executive Vice President of 
the Federalist Society, to ask if there was “a 501(c)(3) nonprofit to which Bradley could direct 
any support of the two Supreme Court amicus projects other than Donors Trust,” the identity-
laundering “donor-advised fund” described above.15  Leo replied: “Yes, Judicial Education 
Project could take and allocate.”  In turn, Judicial Education Project—a 501(c)(3) tax-exempt 
organization that does not disclose its donors—submitted a grant proposal to Bradley seeking 
$200,000 to coordinate and develop amicus briefs in two politically charged (yet completely 
unrelated) cases: the aforementioned Friedrichs, and King v. Burwell, 576 U.S. 988 (2015), a 
challenge to the Affordable Care Act.  The Bradley Foundation estimated that “each of the two 
amicus-brief efforts costs approximately $250,000, for a total of $500,000,” and the Bradley staff 
recommended a $150,000 grant to JEP to support this work.  The Bradley staffer explained the 
strategy behind this investment as follows: 

 
At this highest of legal levels, it is often very important to orchestrate high-caliber 
amicus efforts that showcase respected high-profile parties who are represented 
by the very best lawyers with strong ties to the Court.  Such is the case here, with 
King and Friedrichs, even given Bradley’s previous philanthropic investments in 
the actual, underlying legal actions.16  
 

In the King and Friedrichs cases, none of the amici supporting the Bradley-funded litigants’ 
positions disclosed their Bradley Foundation funding, or any of their funding sources for that 
matter, pursuant to Rule 37.6.  While this nondisclosure arguably violated the Rule, it also 
arguably did not, if one interprets the Rule narrowly to require disclosure of only such funds 
intended to cover the costs of formatting, printing, and delivering the briefs.  In any event, this 
example illustrates why a broader and more demanding disclosure rule is necessary. 
 

c. Member-funded Amici Who Do Not Disclose Their Members 
 

The amicus funding disclosure regime’s transparency aims are also undercut by its own 
terms, which specifically exempt from disclosure any contributions by an amicus-filer’s 
members.  See FRAP 29(a)(4)(E)(iii) (“An amicus brief . . . must include . . . a statement that 
indicates whether a person—other than the amicus curiae, its members, or its counsel—
contributed money that was intended to fund preparing or submitting the brief.”).  This again 

                                                            
14 Alex Kotch, Conservative Foundations Finance Push to Kill the CFPB, THE CENTER FOR MEDIA AND 
DEMOCRACY (Feb. 13, 2020). 
15 Lisa Graves, Snapshot of Secret Funding of Amicus Briefs Tied to Leonard Leo–Federalist Society Leader, 
Promoter of Amy Barrett, TRUE NORTH RESEARCH (Oct. 9, 2020), https://truenorthresearch.org/2020/10/snapshot-
of-secret-funding-of-amicus-briefs-tied-to-leonard-leo-federalist-society-leader-promoter-amy-coney-barrett/.   
16 Id. (emphasis added). 
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leaves open the possibility that parties to litigation can secretly fund amicus briefs in support of 
their position by funneling money to organizations of which they are members.   

 
For example, the U.S. Chamber of Commerce—by far the Court’s most prolific amicus 

filer17—routinely submits influential amicus briefs in Supreme Court litigation.  The Chamber 
has complied with Supreme Court Rule 37.6 by affirming that “no person other than amicus, its 
members, or its counsel made a monetary contribution to its preparation or submission.”18  
However, the Chamber does not disclose its members to the public,19 so there is no way to know 
who is influencing the positions the Chamber takes in litigation.  As a result, its disclosure is 
effectively meaningless, and the deep-pocketed corporate contributors to the Chamber’s amicus 
activity can enjoy, in complete anonymity, the fruits of its unparalleled Supreme Court win 
rate—9-1 in cases in which it participated last term.  The Chamber makes similar disclosures in 
briefs it files in the circuit courts.20 

 
 We are sensitive to claims that required disclosure of membership lists may implicate 
associational and/or speech rights, such as those at issue in NAACP v. Alabama ex rel. Patterson, 
357 U.S. 449 (1958), in which the Supreme Court refused to allow compelled disclosure of the 
identities of NAACP members who faced significant threats to their physical safety during the 
civil rights era.  But granting sweeping anonymity protections to all member organizations, 
including business networks like the U.S. Chamber of Commerce whose corporate members face 
no serious threat of reprisal for the public expression of their views, simply does not follow.  
Indeed, “applying NAACP v. Alabama’s holding in a formally symmetrical manner to the 
relatively powerful . . . without regard to context may undermine rather than affirm the values 
underlying that decision.”21   
 

d. The Amicus Funding Disclosure Regime Creates Absurd Results, Unfairly 
Favoring Sophisticated Repeat-Players. 
 

As we have documented here, wealthy and sophisticated repeat players have exploited 
the Supreme Court’s ineffective amicus funding disclosure regime to develop what amounts to a 
massive, anonymous judicial lobbying program.  They similarly exploit the lower appellate 
courts’ Rule, where orchestrated amicus projects are arguably even more influential.   

 
One rare example of the Supreme Court actually enforcing its Rule 37.6 illustrates the 

absurd results created by this regime, demonstrating how it systematically favors well-heeled 
insiders over the average citizen who wishes to make his or her voice heard.  In 2018, the 

                                                            
17 Adam Feldman, The Most Effective Friends of the Court, EMPIRICAL SCOTUS (May 11, 2016), 
https://empiricalscotus.com/2016/05/11/the-most-effective-friends-of-the-court/. 
18 See, e.g., Brief for the Chamber of Commerce of the United States as Amicus Curiae, Epic Systems v. Lewis, 138 
S.Ct. 1612 (2018), at n.1 (emphasis added). 
19 Dan Dudis, Why the US Chamber of Commerce is fighting transparency, THE HILL (April 6. 2016),  
https://thehill.com/blogs/pundits-blog/finance/275301-why-the-us-chamber-of-commerce-is-fighting-transparency.  
20 See, e.g., Brief Amicus Curiae of the Chamber of Commerce of the United States of America, Crossroads 
Grassroots Policy Strategies v. Federal Elections Commission, Case No. 18-5261, D.C. Circuit (filed on Mar. 18, 
2019) at n.1, https://www.fec.gov/resources/cms-content/documents/cgps_185261_uscc_amicus.pdf.  
21 Dale E. Ho, NAACP v. Alabama and False Symmetry in the Disclosure Debate, 15 N.Y.U. J. LEGIS. & PUB. 
POL'Y 405 (2012). 
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Supreme Court rejected an amicus submission made by the U.S. Alcohol Policy Alliance for its 
failure to comply with Rule 37.6, because its brief failed to disclose the names of each of the 
group’s donors, many of whom had contributed to the brief through the small-dollar 
“crowdfunding” website GoFundMe.22  As a result, amicus was forced to return donations from 
individuals who wished to remain anonymous, and re-file its brief, disclosing the names of 
individuals who had supported the GoFundMe campaign.  Donations to the brief ranged from 
$25-$500.  

 
The Court’s disparate treatment of the crowdfunded, small-dollar-backed brief filed by 

the U.S. Alcohol Policy Alliance and the wealthy, repeat-player amici who routinely file 
anonymously funded briefs is troubling, and telling.  It reflects an elemental tension in a 
democracy between two classes of citizens.  One is an influencer class that occupies itself with 
favor-seeking from government, and therefore desires rules of engagement that make 
government more and more amenable to its influence.  The second class is the general 
population, which has an abiding institutional interest in a government with the capacity to resist 
that special-interest influence.  This is a centuries-old tension.23  When courts establish and apply 
rules designed to promote transparency and integrity, they should not overlook this latter abiding 
interest. 

 
Ironically, the Court’s application of its own Rule is what has posed the most significant 

threat to associational and speech interests.  By applying Rule 37.6 to require small donor 
disclosure for an amicus brief funded through GoFundMe, the Court directly chilled the ability 
of individuals to band together on an ad hoc basis to support a legal position of importance to 
them.24  A rule that forces disclosure of these donors, but not the large and anonymous corporate 
funders of sophisticated repeat-players like the United States Chamber of Commerce, does not 
“strike[] a balance” at all.25 

 

                                                            
22 Tony Mauro, Supreme Court Rule Crimps Crowd-Funded Amicus Briefs, THE NATIONAL LAW JOURNAL (Dec. 10, 
2018). 
23 See Theodore Roosevelt, New Nationalism Speech (1910) (“[T]he United States must effectively control the 
mighty commercial forces [.] . . . The absence of an effective state, and especially, national, restraint upon unfair 
money-getting has tended to create a small class of enormously wealthy and economically powerful men, whose 
chief object is to hold and increase their power.”); DAVID HUME, PHILOSOPHICAL WORKS OF DAVID HUME 290 
(1854) (“Where the riches are in a few hands, these must enjoy all the power and will readily conspire to lay the 
whole burden on the poor, and oppress them still farther, to the discouragement of all industry.”); Andrew Jackson, 
1832 Veto Message Regarding the Bank of the United States (July 10, 1832) (transcript available in the Yale Law 
School library) (“It is to be regretted that the rich and powerful too often bend the acts of government to their selfish 
purpose ... to make the richer and the potent more powerful, the humble members of society ... have neither the 
time nor the means of securing like favors to themselves, have a right to complain of the injustice of the 
Government.”); NICCOLO MACHIAVELLI, THE PRINCE IX ( 1532) (“[O]ne cannot by fair dealing, and without injury 
to others, satisfy the nobles, but you can satisfy the people, for their object is more righteous than that of the nobles, 
the latter wishing to oppress, whilst the former only desire not to be oppressed.”). 
24 See Letter from Sen. Sheldon Whitehouse to C.J. John Roberts and Scott S. Harris, Clerk, U.S. Supreme Court 
(Jan. 4, 2019); see also Tony Mauro, Supreme Court Rule Crimps Crowd-Funded Amicus Briefs, THE NATIONAL 
LAW JOURNAL (Dec. 10, 2018). 
25 Letter from Scott S. Harris, Clerk, U.S. Supreme Court, to Sen. Sheldon Whitehouse (Feb. 27, 2019). 
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III. Recommendations  
 

 As noted in our correspondence with Mr. Harris, we believe a legislative solution may be 
in order to ensure much-needed transparency around judicial lobbying, and to put all amicus 
funders on an equal playing field.  While we disagree with Mr. Harris’s suggestion that 
legislation along these lines would improperly “intrude into areas historically left to the Court” 
or implicate separation-of-powers concerns, we agree it would be salutary for the judicial branch 
to address these issues on its own.   
 

There are better ways to structure a disclosure rule to achieve the public interest in 
transparency while protecting the associational interests of those who risk real danger of physical 
harm or other demonstrable injury as a result of funding organizations that file amicus briefs.  
Our AMICUS (Assessing Monetary Influence in the Courts of the United States) Act, for 
example, would require funding disclosure by only repeat amicus filers—defined as those who 
file three or more amicus briefs in the Supreme Court or the federal courts of appeals during a 
calendar year.  The bill also narrowly targets only high-dollar funders of amicus filers, requiring 
disclosure of only those who contributed three percent or more of the amicus group’s gross 
annual revenue, or over $100,000.  We have attached a copy of the bill text and offer it merely as 
one possible approach the judiciary might take to adopting a rule that strikes a better balance 
between these competing interests. 

 
 We appreciate the Committee’s attention to this issue and hope it will take these concerns 
seriously.  It should not fall to members of Congress and investigative journalists to scrutinize 
court dockets and IRS forms to expose conflicts of interest that, left hidden, could undermine the 
legitimacy of the judiciary’s work.  More than ever before, the judiciary should be vigilant about 
this threat, as political actors seeking to shape American law and public policy increasingly turn 
to the courts to achieve those goals, through multi-million dollar judicial confirmation 
campaigns, sophisticated amicus “projects,” and the like.  As Justice Scalia wrote: “Requiring 
people to stand up in public for their political acts fosters civic courage, without which 
democracy is doomed.  For my part, I do not look forward to a society which, thanks to the 
Supreme Court, campaigns anonymously . . . and even exercises the direct democracy of 
initiative and referendum hidden from public scrutiny and protected from the accountability of 
criticism.  This does not resemble the Home of the Brave.”26  We fully agree. 
 

Sincerely,  
 
 

 
 

_________________________   _________________________ 
Sheldon Whitehouse     Henry C. “Hank” Johnson, Jr. 
United States Senator     Member of Congress   
 
 
 
                                                            
26 Doe v. Reed, 561 U.S. 186 (2010) (Scalia, J., concurring). 
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I. Appendix 
 
a. AMICUS Act 
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�	ǹ	\�U��	qaA�o	���_	]�
�̀����U�'	risf	ths	sudghvdwxu	ghyfz	hguvdursuid	vubd :~���	M'	�E1�?'	�,,6$7jj�����6��$�4 �,$�� !j���$j�E1�j11j1929/*��*��9"�)94�#�,*�!9*�9$6��)*�!9/&9$#6� 96"4$9)" -9%���&9! �#6$j	��,,6$7jj6� %"�44jH���9�<��l�1JW�̂��	�
	�Z�̂Z	m������	\U�
��
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	qp�����	s�p*	UtYù Vv̀ 	XUwM5)��	,+*	�-+�P*	(��.!abb�:�� �( ��1�)�/b�-+�b+-b)�"! %��?��� ?!'.% / ?)�'%�?E'!��) !?�% ?!(�1�"&?�( �%?:��! !?�"?�1��� %?"�1b	�(��.!abb. %/��))b6�xB?J,A9O	M03�H!	% ���@	:�$	 "�'&(	�(��	)�"! %����� 	E'!��) !	�% 	!�	1����"&	��	&�� 	.':��)��$	�"$	)�/#�%�	��	%�&(�?1�"&	&%�'.!	��> 	�( 	I $ %���!�	G�)� �@�	A% ��	y���"�'&(*	1(�	(�!:  "	)% $�:�@	�))'! $	�#	��� /.� $	%�. *	(�!	.%�/�! $	��	��> 	% � "& 	�"	(�!	 " /� !*	!�	@�')�"H�	% ���@	)���/	�( 	E'!��) H!	.�%��!�"	(�)> %@	�!	!'%.%�!�"&�	A'�	�(�!	/  ��"&	1��(	�( 	456	�!�'�%�& �'!�2P�+,DA%��"	G�	A%�1"	Mz:%��"!:%�1"P*	Vw_VV̀Z	M5)��	��*	�-+�*	+�a+�	C6P*	(��.!abb�1��?� %�)�/b:%��"!:%�1"b!���'!b++���+,,��+J�D��-�J	�(��.!abb. %/��))bJ7xG?{�|}O�+,�6�%>	G( %/�"*	Ro�	~���	�o�	s�p	���k���	K���	nl�
�	���o	j������	~��������*	U�T̀w�	M4���	��*	�-+�P*	(��.!abb�." 1!�)�/b�+��++���J��D,���)$�+�-D��)��$+-	�(��.!abb. %/��))bAC9�?�Gx�O�+,JF( 	I $ %���!�	G�)� �@*	]U�̀ tYY�	M�-+�P*	(��.!abb111�#�) :��>�)�/b.&bI $ %��?�!��G�)� �@b.(���!b���:���:'/���:'/��$�+-+���J-������D�+	�(��.!abb. %/��))bx{�9?=i,=O�
Advisory Committee on Appellate Rules | April 7, 2021 Page 188 of 245



����� �����	
���
	 ����������
��
�����
�����������
��� !
"�#���$
%& �
�����
����
���
����������#'��
�������
�(
������)������
 �'����
�*����+,-./
0(
�
1������
����
�������2���
��
�*���
(��
�
'�������$
��
����'��'!
���������
�*����
(��
�������'��
�����������$
��
���'�
����
� ��
�� ��
'��������
���
� �
��#'��
��� �
��
����+3���'�
'����'�����
���'�
����
�''
� ��
��(��������
��#'��+
& �
�((����'��'������
�(
� �
1�������
���
�
'���
�(
���*���
�*����
��� 
����������
1����������'�
#�
����
��#'��
#!
� �
4����
�(���
��
�����������
�����*�'+
& �
1����������'�
���''
����
��� 
� ���*��
� �!
� ����$
���
�������
������
(��
�*����� �!
�������$
#��
� �!
���'�
��
��
�������
� ���
� �����
��''
#�����
��#2'��+
5��
��
�����������
� ���
��� ����!
��
��������
��
���
��#'��
'��������!$
����
(��
#�����
��
#�
����
��� 
� �
��#'��
� ��
���+6789:;<=<
>�9;?
@<��;A�4������'!$
��
'��
���*����
(��
� �
������*�����
�(
3������
4����
1��2�����B
������+
& �
5�����'
C������
"��
�����(���''!
�D�'����
� �
3������4����$
���
� �
1�������B
������
���
����������
���*���
�������!
��� ��
� ����#'��
�������+-.E
"�
FG<
H<I
J�;K<;B�
1�''
L����������
��
��-MN& �
��������
� �� ��
��
����
� ���
���������
�*��'�#'�
��
��2����'!
��
� �
����������
�(
� �
1�������
���
� ���
 ����
���
�D�������+& �!
���
� ���
� ��O
� �!
���
#���
� ��O
� �!
���
���
� ��
���'�������+
&�D��
*���� O
�2���'�
���
��'����+
& �
4����
 ��
��
��'2�����
��
�����'����
(��
�����������
���
�'����
�#���
� ��
��
�������
� ��
��
� ���
���!+
3���
1�������
 �*�
������!��
*�����''!� ���
������
����������!
����'O
�� ���
 �*�
����
�
�����
�(
�������� ���
���(������
�����+
%P��������
5��������
� �
Q���������$,
Q���R'���B�
� �'����
��''��
��$
��
� �
��!
(�''��
��� 
�� ��
� �
��!
� �!����
� ���
#��(���+-.�S�*��
� �
'�(�
������
���
�D����������!
�����
��
� ���
"�������
'��� ��
�����
��� 
�
����
��
� �
3������
4����
�(
� �
T�����
3�����$
� ���
��
���#'��
��������
��
��#'��
������
��
3������
4����
�������+5�''�����
� �
����'
���*����
#!
� �
U����������'
C������
"��$
� �� �������
��#'��
������
��
�����������'
�������$-M�
�!
3������
4����
C������"��
���'�
����
3������
4����
�������
� �
��#'��
�������!
�(
� �
T�����3�����O
�'���
� �
��������#�'��!
(��
� �
������!
���
����������
�(
���������� 
� �
�����#���
1������
���$
����
� �
1������B�
����������$
� �
"�� �*����(
� �
T�����
3�����O
�''��
��
�����#���
1������
��
�������
�(
�������
� ��
��'�����
 �*�
������������*�$
 ��������'$
��(���������'$
��
�*��������!
*�'��$-./3 �����$
�9:;

����
-.V+ W-.E5�����'
C������
"��
�(
-�V�
X5C"Y$
MM
T+3+4+
Z.-�-
X��-EY+-.�1�''
L�����$
FG<
[;<
?
�
:<;
>
:<;$
\]̂ 
_̀ab]a
Xc��+
-$
��-MY$
 ����Ndd���+���!�����+���d����)���d��-Md-�d�-d�����2�����2�����
e ����Ndd�����+��d"E.f2�gLh�+-M�& �
U����������'
C������
"��
XUC"Y
�(
-�/E$
MM
T+3+4+
ZZ���-i�/
X��-EY+
Advisory Committee on Appellate Rules | April 7, 2021 Page 189 of 245



��� ��������	
����
�
�������
���
� ������������� !�!��!"��#$$%�&#���'�!"��(% ")&)�!*�#+,���!#��)�"�#�$%� ����'�%�%��!%) -!)�+��'�$���) �#  ����!��!"����%� �%,��./0123�42.�56��7
��	���6��
�8
9�����
��:�,) )#��+�;)+#!)�+��#+,� �+')%;#!)�+�����<�;�%��#+,�;�%���)<��$��)!)- #�� #;$#)=+���>)��)�+���'�,���#%���'�,#%<�;�+�?�'��@�)+!���� )#��;�,)#A!���&)�)�+A�#+,�%#,)��#,&�%!)�)+=���$$�%!)+=�#+,��$$��)+=�+�;)+�����B"��#,�!#%=�!��!#!���@"������+#!�%�� ���,�����@#?�,��+�!"��+�;)+#!)�+��C!�)��$��)!)- #��!%#,� %#'!A�,�$��?�,�'�%�$��)!) #��$�%$���A�#+,�#����'�)!���="!�!�����%�=�-�#!�,��)<��!"��$��)!) #�� #;$#)=+��$�+,)+=�!"#!�)!�)��B@��!")+=��+��,�!��"#$$�+�'�%��''� !)&��%�=��#!)�+��'�$��)!) #���$�+,)+=�+���,) )#��+�;)+#!)�+���D)%�!A�!"��D�,�%#��E�� !)�+�F#;$#)=+�( !�GDEF(H+��,��!�� �&�%�!"������,) )#��+�;)+#!)�+�� #;$#)=+�����!"���$�+,)+=�)��%�-$�%!�,�!��!"��D�,�%#��E�� !)�+�F�;;)��)�+�IJIK� �+,A�!"���#@�;��!�,�#��@)!"�!"��$��!-3���L����M������),�+!)!?-�#�+-,�%)+=�,�&) ���#&#)�#����!���� %�!)&��,�+�%���EN)�!)+=�DEF(�,)� ����%���,�+�!�%�# "���")+,�!"��+�;)+#��,�+�%�!��=)&��#�!%���$) !�%���'�@"�O����")+,$��)!) #���$�+,)+=�IJP�K��@��+��,�#�%�;�,?��)<��!"��QCKFRSKE�GQ�;� %# ?C��K!%�+=!"�+�,��?�F#�!)+=�R)="!�S+�K$�+,)+=�)+�E�� !)�+�H�( !IJ��!���+&�)�!"��%�#��$#%!)�����")+,�$��)!) #��#,&�%!)�)+=A�@"��#%��+�@�"),)+=���")+,��"��� �%$�%#!)�+�A�,�+�%�!%��!�A�#+,���IG HGJH��%=#+)T#!)�+��(�:�,) )#��QCKFRSKE�( !A�@") "�C�$�#+�!��)+!%�,� �A�@���,�%�U�)%�=%��$��!"#!�%�+�$��)!) #��#,&�%!)��;�+!����$$�%!)+=��%��$$��)+=�'�,�%#����,)- )#��+�;)+#!)�+��!��,)� �����!"�)%��)==��!�,�+�%���B"���)���)��;�,���,�#'!�%!"��QCKFRSKE�( !A�@") "�@���,��+,�!"��$�#=����'�,#%<�;�+�?�)+���%� #;-$#)=+�')+#+ ���?�!�;��?�%�U�)%)+=���!�),��=%��$��!��,)� �����!"�)%�,�+�%��!�!"��DEF� VWWXYZ[Y\]̂ WZ[_��;��!���� ��#%-�?�,�#���!�!"��"�%,����!"����%�'�%;��'# ���E+�%;����''�%!�"#�����+�$�!��?��#%=��#+,�$�@�%'���)+!�%��!��)+!��#�')'!?-?�#%�$%��� !�!� #$!�%��!"�� ��%!���B"����)+!�%��!�����<�!��;#)+!#)+A�#+,�)+,��,�'�%!"�%��+-!%�+ "A�!"�� �%$�%#!�-'%)�+,�?���! �;���)+!��@") "�!"�?�"#&��)+&��!�,�"�+-IJID�,�%#��E�� !)�+�F#;$#)=+�( !��'�Ì�I�GDEF(HA��P�a�K�F��b��I�I�GP�IcH�G �%%�+!�?,�')+)+=�!"��!�%;�d #+,),#!�e�#��d#+�)+,)&),�#��@"�����<��+�;)+#!)�+�'�%���� !)�+A��%���� -!)�+A�!��D�,�%#���'') �Ae���!�+�!�)+ ��,)+=���,) )#��+�;)+���H�IJP(++#�>#���=�)#A�f0��g�h
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