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OFFICE OF THE COUNTY COUNSEL

Hall of Records, Room 535, Newark, New Jersey 07102

973.621.5003 --- 973.621.4599 (Fax) _
Joseph N. DiVincenzo, Jr. Courtney M. Gaccione

Essex County Executive Essex County Counsel

June 8, 2020
Austin Evers
records@americanoversight.org
(202) 919-6303
Re: OPRA Request No. 4719, “Email communications between individuals and ICE”
Dear Mr. Evers,

The OPRA Office of Essex County received your Open Public Records Act (hereafter
“OPRA”) request on April 27, 2020. The official Records Custodian, Olivia Schumann, Esq.,
received your OPRA request on April 27, 2020.

On March 16, 2020, the New Jersey State Assembly passed Assembly Bill No. 3849 which
permits a government agency twenty-one (21) calendar days to respond to an OPRA request

“during a period declared pursuant to the laws of this State as a state of emergency, public health

emergency, or state of local disaster emergency.” Assembly Bill No. 3849. Presently, numerous
Departments within Essex County are encouraged to work remotely from home in an effort to
contain the spread of the novel coronavirus which means that these employees will not be able to
search physical records in response to OPRA requests. As such, the extended deadline for the
County’s response to your request concludes on June 8, 2020 so as to allow the relevant
Departments sufficient time to locate and redact any responsive records if same exist in their
possession. Your OPRA request sought access to the following from the Office of the County
Executive:

“American Oversight requests that Essex County produce the following records
within seven business days:
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All email communications (including emails, complete email chains, email
attachments, calendar invitations, and calendar invitation attachments) between
(@) any individual listed below and (b) any U.S. Immigration and Customs
Enforcement employee (@ice.dhs.gov).

a)  County Executive Joseph N. DiVincenzo, Jr.

b)  Chief of Staff Philip B. Alagia

c)  Deputy Chief of Staff M. Teresa Ruiz

d)  Deputy Chief of Staff William D. Payne

e)  Any individual acting in the capacity of liaison to Immigration and
Customs Enforcement

f)  Any individual acting in the capacity of General Counsel for the county of
Essex, New Jersey

Please provide all responsive records from April 13, 2020, through April 27,
2020.

American Oversight seeks all responsive records regardless of format, medium,
or physical characteristics. In conducting your search, please understand the
term “record” in its broadest sense, to include any written, typed, recorded,
graphic, printed, or audio material of any kind. We seek records of any kind,
including electronic records, audiotapes, videotapes, and photographs, as well
as letters, emails, facsimiles, telephone messages, voice mail messages and
transcripts, notes, or minutes of any meetings, telephone conversations or
discussions. Our request includes any attachments to these records. No category
of material should be omitted from search, collection, and production.

In addition, American Oversight insists that your agency use the most up-to-date
technologies to search for responsive information and take steps to ensure that
the most complete repositories of information are searched. American Oversight
is available to work with you to craft appropriate search terms. However,
custodian searches are still required; agencies may not have direct access to files
stored in .PST files, outside of network drives, in paper format, or in personal
email accounts.”

The Office of the County Executive has produced a total of thirty-six (36) pages of records
which are responsive to your request. Access to these records is lawfully granted, subject to
numerous redactions, the legal justifications for which are set forth in detail below. Same are
enclosed with this response letter.

OPRA *“operates to make identifiable government records readily accessible for inspection,
copying, or examination.” MAG Entertainment, LLC v. Division of Alcoholic Beverage Control,
375 N.J. Super. 534, 546 (App. Div. 2005) citing N.J.S.A. 47:1A-1. OPRA requires that a public

agency sufficiently look for and disclose “identifiable government records not otherwise exempt.”
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1d. at 549. However, OPRA is not “a research tool litigants may use to force government officials
to identify and siphon useful information.” Id. at 546. The Appellate Division, citing a holding by
the Government Records Council (hereafter “GRC”), emphasized that “OPRA does not require
record custodians to conduct research among its records for a requestor and correlate data from
various government records in the custodian's possession.” Id. at 546-47 citing Reda v. Tp. of West
Milford, GRC Complaint No. 2002-58 (January 17, 2003). Further, “wholesale requests for
general information to be analyzed, collated and compiled by the responding government entity

are not encompassed” by OPRA because it “does not countenance open-ended searches of an
agency's files.” 1d. at 549.
In Elcavage v. West Milford Township, the GRC set forth the necessary components an

OPRA request for emails must contain in order to comport with MAG Entertainment to

specifically identify an email. The GRC held that an OPRA request for emails must contain...

“(1) The content and/or subject of the e-mail,

(2) The specific date or range of dates during which the e-mail was
transmitted and

(3) A valid e-mail request must identify the sender and/or the recipient
thereof.”

Elcavage v. West Milford Township, GRC Complaint No. 2009-07 (April
2010), emphasis added.

Your request is presently improper for a number of reasons as it fails to specifically identify

the emails sought as is required by MAG Entertainment and Elcavage. First, your request is

improper to the extent that it seeks the production of emails to/from *“any individual acting in the
capacity of liaison to Immigration and Customs Enforcement” as well as “any individual acting in
the capacity of General Counsel for the County of Essex, New Jersey” as you have not sufficiently
identified these senders and/or recipients. Additionally, your request fails to identify the content
and/or subject of the emails sought, in direct contravention of Elcavage.

When a request is “complex” because it fails to specifically identify the documents sought,
then that request is not “encompassed” by OPRA. New Jersey Builders Association v. New Jersey
Council on Affordable Housing, 390 N.J. Super. 166, 180 (App. Div. 2007). A proper request

under OPRA must identify with reasonable clarity those documents that are desired, and a party

cannot satisfy this requirement by simply requesting all of an agency's documents. Bent v. Stafford

Police Department, 381 N.J. Super. 30, 37 (App. Div. 2005). Custodians are not required to

conduct research or create new records in response to an OPRA request.

ESSEX COUNTY IS AN EQUAL OPPORTUNITY EMPLOYER



Page 4 of 5

On April 27, 2020, a letter requesting written clarification of your request was transmitted
to you via the online OPRA Portal wherein Essex County asked that you respond in writing to
identify the content and/or subject of the emails sought in your OPRA request. The letter

further explained that specification of the content/subject matter of the emails sought was
particularly important to narrow your overly broad request so as to enable the Office of the County
Executive to conduct a proper search of their records. As no written clarification has been provided
to date, your request remains improper as it fails to identify the content/subject matter of the

requested emails as required by MAG Entertainment and Elcavage.

It is well established that OPRA allows a custodian of records to either deny access to or
redact that information which is exempt from access, under OPRA or any other law. Truland v.
Borough of Madison, GRC Complaint No. 2006-88 (September 2007).

OPRA'’s definition of a “government record” intentionally exempts certain information

from disclosure. N.J.S.A. 47:1A-1.1. defines a “government record” for the purpose of OPRA and
also lists that information “which is deemed confidential” as it does not constitute a “government
record.” N.J.S.A. 47:1A-1.1. Additionally, OPRA places an express obligation on a public agency
regarding the production and disclosure of records and mandates that...

“A public agency has a responsibility and an obligation to safequard from
public access a_citizen's personal information with which it has been
entrusted when disclosure thereof would violate the citizen's reasonable
expectation of privacy.”

N.J.S.A. 47:1A-1, emphasis added.

This section undeniably places an affirmative obligation on the County of Essex to protect
the reasonable expectation of privacy of those submitting information to the County for a
legitimate purpose. Accordingly, those portions of any of the responsive emails which contain
non-public personal information, personal email addresses or other contact information of either
the sender or recipient have been lawfully redacted and access to same is properly denied under
N.J.S.A. 47:1A-1. As all responsive documents have been provided to you, OPRA Request No.
4719 is now considered closed.

If your request for access to a government records has been denied or unfilled within the
seven (7) business days required by law, you have a right to challenge the decision by the OPRA
Office of Essex County to deny access. At your option, you may either institute a proceeding in

the Superior Court of New Jersey or file a complaint with the Government Records Council (GRC)
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by completing the Denial of Access Complaint Form. You may contact the GRC by toll-free
telephone at 866-850-0511, by mail at P.O. Box 819, Trenton, NJ, 08625, by e-mail at
grc@dca.state.nj.us, or at their web site at www.state.nj.us/grc. The GRC can also answer other
questions about the law. All questions regarding complaints filed in Superior Court should be

directed to the Court Clerk in your County.

Regards,

/3/ Olinta Schwumainain, Esq,

Olivia Schumann, Esqg.

OPRA Custodian of Records

Assistant County Counsel
oprarequests@counsel.essexcountynj.org

oS
Encl.
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Joseeh N. DiVincenzo

From: Office of Intergovernmental Affairs {IGA) <IGA@messages.dhs.gov>
Sent: Monday, April 27, 2020 2:00 PM

To: Joseph N. DiVincenzo

Subject: Weekly Update; DHS Response to COVID-19

U.S. DEPARTMENT OF HOMELAND SECURITY
Office of Public Affairs

Weekly Update: DHS Response to COVID-19

WASHINGTON — As the Nation transitions from a period of crisis to economic recovery, the Department of
Homeland Security (DHS) will continue to leverage every social, medical, logistical and security tool at its
disposal to defend the homeland from COVID-19. Thanks to a wide range of strategic initiatives, the
Department and its components have achieved dozens of key deliverables last week through its
unprecedented, whole-of-America response, which in return is slowing the virus’s spread and saving millions
of lives. These results could not have been secured by the Department without its dedicated workforce, who
have adapted and persevered to meet these extraordinary challenges despite their own personal hardships.

“The men and women of the Transportation Security Administration continue to go above and beyond to
protect the health and safety of travelers, while ensuring the security of our critical transportation systems
during the COVID-19 pandemic,” said TSA Administrator David Pekoske. “Every day, our dedicated
employees are performing vital tasks to keep our transportation systems moving for those with essential travel,
and working with industry partners to ensure confidence across systems as we recover and travel levels
increase.”

Below is a list of some of DHS’s efforts against COVID-19 last week:

Countering Weapons of Mass Destruction (CWMD)

Enhanced Screenings at Airports. CWMD contract personnel are continuing to support the Centers for
Disease Control and Prevention (CDC) with enhanced screenings for travelers through 13 specially designated
airports. As of April 26", CWMD has processed approximately 279,319 travelers for enhanced screening,
including 1,506 who were referred to CDC for further medical evaluation.

CUSTOMS AND BORDER PROTECTION (CBP)

Securing the Border from Infectious Diseases.CBP announced on April 20' that it will extend its restrictions
on non-essential travel across our shared borders with Canada and Mexico until May 21%. As President Trump
has stated previously, border control, travel restrictions, and other limitations remain critical to slowing the
spread of COVID-19 and allowing for the phased opening of the country.

Building the Wall and Deterring Illegal Immigration.On April 22™, CBP launched a border wall

systemwebpage that features a construction video and an interactive map. This website not only gives
American taxpayers a first-hand look at the ongoing border wall construction, but it also serves as a strong
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WEEKLY UPDATE: DHS RESPONSE TO COVID-19

WASHINGTON — The Department of Homeland Security's efforts across its components last week have
facilitated a speedy, whole-of-government response to confronting COVID-19 and slowing the spread to
keep Americans safe. FEMA is leading the way by carrying out an approach that is locally executed,
state managed, and federally supported.

“Protecting both the health and national security of the American people continues to be the top priority

for the Department of Homeland Security.” said Acting Secretary Chad F. Wolf. “| want to thank the men
and women of the DHS workforce for their resilience as they put themselves at risk every day to protect
the American people.”

Below is a list of some of DHS's efforts against COVID-19 last week:

FEDERAL EMERGENCY MANAGEMENT AGENCY (FEMA)
Total Obligations to States. As of April 5th, FEMA has obligated nearly $4.1 billion in support of COVID-
19 response efforts.

Project Air-Bridge. FEMA is expediting movement of critical supplies from the global market to medical
distributors in various locations across the U.S. This historic partnership with the private sector is named
Project Air-Bridge:

e From March 30™ to April 5™, 10 flights arrived to the U.S with critical supplies.

» The cargo moved so far totals almost 83.5 million gloves, almost 5 million surgical masks, and 1.2 million
gowns,

+ Upon arrival, the PPE is provided, in varying quantities, first to medical distributors in areas of greatest need;
then, the remainder will be infused into the broader U.S. supply chain. Prioritization is given to hospitals,
health care facilities, and nursing homes around the country.

« 23 additional flights are currentty scheduled through April 18.

Ventifator Distribution. FEMA is distributing ventilators to hard hit states. From March 30th to April 4th,
FEMA and HHS delivered ventilators from the Strategic Natlonal Stockpile to Michigan, New Jersey,
lllinois, Connecticut, and Louisiana.

CUSTOMS AND BORDER PROTECTION (CBP)

Keeping Critical Cargo and Trade Moving. CBP continues to process commercial cargo. Approximately
$21B worth of goods crossed back and forth over the borders of U.S, Mexico, and Canada from March
30th to April 5th .

Working to Reduce lllegal Entries. CBP agents encountered nearly 4,200 migrants crossing illegally at
the U.S. Southern border daily, compared to nearly 10,000 encounters daily prior to the current
containment efforts.

Facilitating Critical PPE Deliveries. CBP lifted a Withhold Release Order that had barred importation of
disposable rubber gloves which our health care workers and law enforcement personnel so desperately
need right now.

IMMIGRATION AND CUSTOMS ENFORCEMENT (ICE)

Bringing Americans Home. Working with the Department of State, ICE continues to bring Americans
home on the return leg of removal flights to Central America. As of April 5th, ICE has flown 853 U.S.
citizens and legal permanent residents home on removal flights from Colombia, El Salvador, Honduras,
and Nicaragua since the first flight on March 22.
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TRANSPORTATION SECURITY ADMINISTRATION (TSA)

Keeping Air Travelers Secure. Due to the pandemic and travel restrictions, TSA continues to screen a
significantly reduced number of passengers. From March 27th to April 2nd, TSA successfully screened
1,124,145 travelers ensuring individuals reached their destinations safely.

CYBERSECURITY AND INFRASTRUCTURE SECURITY AGENCY (CISA)
Essential Critical Infrastructure Workers. CISA recently updated its list of essential critical infrastructure
workers. As of April 5th, 20 states and territories have published Essential Business Designations.

Election Security Work Continues. CISA coordinated calls between the election community and the
United States Postal Service (USPS) and Centers for Disease Control (CDC) to ensure that election
officials have the most up to date information and advice from the experts at these agencies regarding
CQOVID-19.

Helping the Private Sector Assess Risk. CISA released a guide titled Risk Management for Novel
Coronavirus to assist executives in thinking through physical, supply chain, and cybersecurity issues that
may arise from the spread of COVID-19.

UNITED STATES COAST GUARD (USCG)

Facilitating the Offload of Cruise Ships. On April 2nd, the Coast Guard facilitated the offload of more
than 1,200 passengers from cruise ships Zaandam and Rotterdam in Port Everglade, FL after it was
reported that crewmembers and passengers were infected with COVID-19.

U.S. CITIZENSHIP AND IMMIGRATION SERVICES (USCIS)

Making Extensions for Employment Authorization Easier. On March 30th , U.S. Citizenship and
Immigration Services announced that it will reuse previously submitted biometrics in order to process
valid Form 1-765, Application for Employment Authorization, extension requests due to the temporary
closure of Application Support Centers (ASC) to the public.

Target Date to Reopen Offices. On April 1st, USCIS announced offices temporarily suspended will begin
to reopen on May 4th unless the public closures are extended further to help slow the spread of COVID-
19.

COUNTERING WEAPONS OF MASS DISTRUCTION (CWMD)

Medical Screening at Airports. CWMD contract personnel are continuing to support CDC with enhanced
screening at 13 airports. From March 29th to April 5th, CBP referred 7,565 travelers to CWMD for
enhanced screening. As of April 5th, over 265,647 travelers have been referred to CWMD for screening.

SCIENCE AND TECHNOLOGY (S&T)

Coronavirus Research. S&T's National Biodefense Analysis and Countermeasures Center (NBACC)
continued researching the impact of environmental conditions, such as temperature and humidity, to
determine the virus's survivability in the air, in respiratory fluids, and on various types of surfaces.
Additional research includes decontamination methods to determine the most effective materials to clean
and disinfect surfaces to rid them of the virus.

Consolidating COVID-19 Data for Government Officials. On April 1st, the NBACC updated the Master

Question List (MQL), a compilation of available research and information on operationally-relevant
questions.

Philip B. Alagia
Essex County Chief of Staff
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[ am available for discussion should you have any questions or concerns.

Sincerely,

Digitally signed by CAROL M

CAROL M FREY e

Date: 2020.04.20 17:32:15-04'00°
Carol M. Frey
Contracting Officer’s Representative

cc: Philip B. Alagia, Essex County Chief of Staff
John Tsoukaris, Field Office Director
Beth Davis, Contracting Officer
Michael C. Anderson, Assistant Field Office Director
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Office of Acquisition Management

U.S. Department of Homeland Security
801 | Street, NW

Washington, DC 20536

April 23, 2020

Alfaro Ortiz

Director Essex County Correctional Facility
354 Doremus Avenue

Newark, NJ 07105

Re: Public Disclosure of ICE Detainee Information

Dear Director Mr. Ortiz,

It has come to ICE’s attention that Essex County has prepared and published a document capturing
statistical data pertaining to ICE detainee serology screening/antibody testing results. This
document was posted on Twitter on April 21, 2020 at 1:00 p.m. The posting has been shared one
time and potentially viewed by the 25,900 followers of this Twitter account. ICE’s concerns
regards to the distribution of potential misinformation created by this document were also depicted
in the letter you received by the COTR on April 21, 2020.

We request that you cease from publicly disclosing any information related to ICE detainees
without prior approval of the Contracting Officer based on the terms of our Inter-Governmental
Service Agreement (IGSA) number EROIGSA-11-0008, Modification PO0008, Attachment 6,
Performance Work Statement (PWS).

PWS, Section Il, Paragraph B. 8, states, “The Service Provider shall coordinate all public
information related issues pertaining to ICE detainees with the CO [Contracting_Officer].
All press statements and releases shall be cleared, in advance, with the ICE Office of Public
Affairs. The Service Provider shall promptly make public announcements stating the facts
of unusual or newsworthy incidents to local media. Examples of such events include, but
are not limited to: deaths, escapes from custody, and facility emergencies.”

Thus, under this clause, any public dissemination of information regarding ICE detainees requires
coordination with the CO and clearance by ICE. Absent coordination and clearance, you are
prohibited from publicly posting the information.

Please take immediate action to ensure this violation is resolved and not repeated.

Beth Anne Davis

Coniragiing QHicths3--000035



cc: Philip B. Alagia, Essex County Chief of Staff
John Tsoukaris, Field Office Director
Carol M. Frey, Contracting Officer’s Representative
Michael C. Anderson, Assistant Field Office Director
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