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December 7, 2020

Bobak Talebian

Director of the Office of Information Policy
United States Department of Justice, Sixth Floor
441 G. St. NW

Washington, DC 20530-0001

(Submitted Via OIP’s FOIA STAR Online
Portal)

Re: Freedom of Information Act Appeal, FOIA 2021-03376
Dear Mr. Talebian:

This is an administrative appeal under the federal Freedom of Information Act (“FOIA”),
5 U.S.C. § 552, for the Executive Office for Immigration Review’s (“EOIR”) failure to adequately
search and release all non-exempt records responsive to our FOIA request. 5 U.S.C. § 552(a)(3).

On October 21, 2020, the Harvard Immigration and Refugee Clinical Program (“HIRC”)
submitted a FOIA request to EOIR for certain records pertaining to the implementation of the
Nationwide Policy and National Qualified Representative Program (“NQRP”’). See Attachment 1.

On November 19, 2020, HIRC received a letter on behalf of EOIR from Ms. Shelley
O’Hara, Attorney Advisor, that denied paragraphs 4 and 5 of our request in their entirety by
claiming these portions were exempted under “FOIA Exemption 6, 5 U.S.C. § 552(b)(6), which
concerns material the release of which would constitute a clearly unwarranted invasion of the
personal privacy of third parties.” See Attachment 2 at 4. Paragraph 4 of our request seeks “[a]ll
documents provided to or completed by Immigration Judges when implementing any part of the
NQRP or Nationwide Policy,” and paragraph 5 requests “[a]ll information contained in the ‘Mental
Competence’ or ‘MC’ section in EOIR’s database.” See Attachment 1 at 6.

EOIR’s response further stated that paragraphs 4 and 5 of HIRC’s request were improper
because “[i]dentifying, collecting, and processing such records would be unduly burdensome”
since, “to the extent mental competency records...exist,” the records “would reside in individual
hard-copy” at Immigration Courts and Federal Record Centers geographically located throughout
the United States. See Attachment 2 at 4.

EOIR’s denial of the requests in paragraphs 4 and 5 in their entirety was improper because
FOIA requires that “[a]ny reasonably segregable portion of a record shall be provided to any
person requesting such record after deletion of the portions which are exempt.” 5 U.S.C. § 552(b).
HIRC’s request does not seek the disclosure of personal identifying information of any individual.
The information requested in paragraphs 4 and 5 can still be provided by redacting any personal
identifying information of third parties. See, e.g., Dep 't of State v. Ray, 502 U.S. 164, 174 (1991)
(“The redaction procedure is...expressly authorized by FOIA. Congress thus recognized that the
policy of informing the public about the operation of its Government can be adequately served in
some cases without unnecessarily compromising individual interests in privacy.”). Consistent with
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the strong burden of presumption in favor of disclosure under FOIA’s “basic policy of ‘full agency
disclosure unless information is exempted under clearly delineated statutory language,’” all other
non-identifying information in paragraphs 4 and 5 should be rightly produced under FOIA. Dep’t
of Justice v. Reporters Comm., 489 U.S. 749, 773 (1989) (quoting Dep 't of Air Force v. Rose, 425
U.S. 352, 360-61 (1976) (holding that FOIA required disclosure of summaries of disciplinary
proceedings with personal references or other identifying information deleted)).

Moreover, EOIR has a duty to conduct a thorough search of its own records, and a failure
to do so is a violation of its obligations under FOIA. FOIA mandates that in responding “to a
request for records, an agency shall make reasonable efforts to search for the records.” 5 U.S.C. §
552(a)(3)(C). EOIR’s response was insufficient to demonstrate that it had conducted an adequate
search in response to HIRC’s FOIA request. For example, EOIR failed to explain what
components of EOIR were searched or what EOIR databases were searched in order to determine
HIRC’s requests in paragraphs 4 and 5 were unreasonable. See, e.g., Oglesby v. Dep’t of Army,
920 F.2d 57, 68 (D.C. Cir. 1990) (“[T]he agency cannot limit its search to only one record system
if there are others that are likely to turn up the information requested.”); id. (holding that agency
“was required to explain ... that no other record system was likely to produce responsive
documents™).

In addition, if the reasonableness of a search is questioned, the burden is on the agency to
“provide a sufficient explanation why a search...would be unreasonably burdensome.” Public
Citizen, Inc. v. Dep’t of Educ., 292 F.Supp.2d 1, 6 (D.D.C. 2003). EOIR’s response speculates
about the difficulty of collecting the records in question without providing sufficient details such
as the method of search, the number of files to be searched, an estimate of time required to conduct
the search, or the cost of such a search. See Nation Magazine v. United States Customs Serv., 71
F.3d 885, 892 (D.C. Cir. 1995) (requiring agency to provide “additional information on the
question of whether it maintains topical or subject matter files, and if so, whether these files are
likely to contain records responsive to appellants' request” and “further affidavits explaining why
a search ... would be too laborious” to demonstrate “why such a search would be unreasonably
burdensome™); Pinson v. Dep’t of Justice, 80 F.Supp.3d 211, 217 (D.D.C. 2015) (rejecting
sufficiency of agency assertion of undue burden where the agency had merely “state[d] that all
Civil Division files would need to be searched” without including any “estimate of the time
required to conduct [the] requested search, the cost of such a search, or the number of files that
would have to be manually searched”).

Additionally, HIRC appeals EOIR’s denial of our request for expedited processing, which
was communicated in an email from Ms. O’Hara on November 4, 2020. See Attachment 3. Where,
as here, a requestor can show “exceptional need or urgency,” that request should be processed on
an expedited basis.! As this request is being processed, many unrepresented ICE detainees with
serious mental disorders have not been afforded the procedural protections that should be provided
to them by the Nationwide Policy and NQRP. As aresult, these vulnerable unrepresented detainees
have been and will continue to be detained without due process and be placed into unfair
immigration proceedings without necessary legal representation. See Attachment 1 at 9.

Y Open America v. Watergate Special Prosecution Force, 547 F.2d 605, 616 (D.C. Cir. 1976).
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Furthermore, because the primary purpose of this FOIA request is to obtain information to
further the public’s understanding of federal immigration policies and practices, and is not for any
private commercial interest, HIRC also appeals EOIR’s constructive denial of our fee waiver
request. 5 U.S.C. § 552(a)(4)(A)(iii); 6 C.F.R. § 5.11(k) (records must be furnished without charge
if the information is in the public interest, and disclosure is not in the commercial interest of the
institution); 6 C.F.R. § 5.11(d). See Attachment 1 at 9-10.

Finally, HIRC appeals EOIR’s failure to comply with the twenty (20) day statutory time
limit for responding to initial requests. 5 U.S.C. § 552(a)(6)(A)(i). HIRC also appeals EOIR’s
failure to release all non-exempt records responsive to the request. 5 U.S.C. § 552(a)(3). EOIR
has failed to conduct an adequate search, 5 U.S.C. § 552(a)(3)(A), and its response was
insufficient to meet the “reasonable effort” requirement in 5 U.S.C. § 552(a)(3)(B)—(C).

For the reasons set forth above, EOIR’s response to HIRC’s FOIA request was
improper. We respectfully request that EOIR conduct an adequate search for responsive records
and produce all non-exempt portions of those records as soon as possible. We further expect a
response to this appeal within 20 business days. See 5 U.S.C. § 552(a)(6)(A)(ii).

Please direct all correspondence related to this appeal to:

Sameer Ahmed

Harvard Immigration and Refugee Clinical Program
6 Everett St.

Cambridge, MA 02138

Telephone: (617) 384-0088

Email: sahmed@law.harvard.edu

Thank you for your assistance in this matter.

Respectfully submitted,

4 M

Sameer Ahmed, Esq.
Harvard Immigration and Refugee Clinical Program
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ATTACHMENT 1
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HARVARD LAW SCHOOL
CAMBRIDGE - MASSACHUSETTS - 02138

HARVARD IMMIGRATION AND REFUGEE CLINIC
Harvard Law School

Location: 6 Everett St.
E-mail Address: hirc@law.harvard.edu
Phone: 617-384-0088

October 21, 2020
SENT VIA EMAIL

U.S. Department of Justice

Executive Office for Immigration Review

Office of General Counsel — FOIA Service Center
5107 Leesburg Pike, Suite 2150

Falls Church, VA 22041
EOIR.FOIARequests@usdoj.gov

U.S. Department of Justice

Office of Information Policy

FOIA/PA Mail Referral Unit

Room 115

LOC Building

Washington, DC 20530-0001

Phone: (202) 616-3837

E-mail: MRUFOIA.Requests@usdoj.gov, doj.oip.foia@usdoj.gov

To Whom It May Concern:

This is a request for records made pursuant to the Freedom of Information Act (“FOIA”),
5 U.S.C. § 552 et seq., and the relevant implementing agency regulations. The Request is
submitted by the Harvard Immigration and Refugee Clinical Program (“HIRC”), Clinical
Professor of Law Sabi Ardalan, and Clinical Instructor Sameer Ahmed (“Requestors”).
Requestors seek the disclosure of records related to the implementation of the Nationwide Policy
and National Qualified Representative Program (“NQRP”) by the U.S. Department of Justice
(“DO0OJ”) (including the Offices of the Attorney General, Deputy Attorney General, Associate
Attorney General, and other Senior Management Offices), and the Executive Office for
Immigration Review (“EOIR”) to provide enhanced procedural protections to certain
unrepresented and detained individuals in removal proceedings with serious mental disorders or
conditions that may render them incompetent to represent themselves in immigration
proceedings.

"'U.S. DEP’T JUST., National Qualified Representative Program (Feb. 18, 2020),
https://www.justice.gov/eoir/national-qualified-representative-program-nqrp.

1



Case 1:21-cv-10486-JGD Document 1-24 Filed 03/22/21 Page 7 of 45

Background

In April 2013, DOJ and EOIR collaborated with the U.S. Department of Homeland
Security (“DHS”) and the U.S. Immigration and Customs Enforcement (“ICE”) to create the
Nationwide Policy, which provides “enhanced procedural protections, including competency
inquiries, mental health examinations, and bond hearings to certain unrepresented and detained
respondents with serious mental disorders or conditions that may render them incompetent to
represent themselves in immigration proceedings.”® At the same time, and as part of the
Nationwide Policy’s enhanced procedural protections, EOIR also implemented the NQRP, “a
nationwide program to provide Qualified Representatives (‘QRs’) to certain unrepresented and
detained respondents who are found by an Immigration Judge or the BIA [(Board of Immigration
Appeals)] to be mentally incompetent to represent themselves in immigration proceedings.”>

According to a joint press release issued by the DOJ and DHS in April 2013, the
Nationwide Policy and NQRP require Immigration Judges to “convene a competency hearing to
determine whether the detainee is competent to represent himself or herself in immigration
proceedings. When an Immigration Judge is unable to make a determination of mental
competency based upon evidence already presented, the Immigration Judge will be authorized to
order an independent examination and psychiatric or psychological report. The competency
examinations will be administered through a program run by the DOJ Executive Office for
Immigration Review (EOIR) and performed by an independent medical professional.”* For
unrepresented detainees who are deemed mentally incompetent, “EOIR will make available a
qualified representative.”® Furthermore, “detainees who were identified as having a serious
mental disorder or condition that may render them mentally incompetent to represent themselves
and who have been held in immigration detention for at least six months will also be afforded a
bond hearing.”® DOJ and DHS “expect[ed] these new procedures to be fully operational on a
national basis by the end of 2013.””

On August 15, 2013, EOIR began Phase I of the Nationwide Policy “in order to test
aspects of the plan,” and subsequently issued its final guidance for Phase 1.¥ The Phase I
guidance “sets forth principles by which Immigration Judges should assess competency within

2.

31d. According to ICE, the Nationwide Policy “supplements all previous guidance distributed by ICE pursuant to
the Board of Immigration Appeals’ decision in Matter of M-A-M-, 25 1. & N. Dec. 474 (BIA 2011).” JOHN MORTON,
CIVIL IMMIGRATION DETENTION: GUIDANCE FOR NEW IDENTIFICATION AND INFORMATION-SHARING PROCEDURES
RELATED TO UNREPRESENTED DETAINEES WITH SERIOUS MENTAL DISORDERS OR CONDITIONS 1 n.1 (Apr. 22,2013),
available at https://www.ice.gov/doclib/detention-

reform/pdf/11063.1 current id and infosharing_detainess mental disorders.pdf).

4U.S. DEP’T JUST., Department of Justice and the Department of Homeland Security Announce Safeguards for
Unrepresented Immigration Detainees with Serious Mental Disorders or Conditions 1 (Apr. 22,2013),
https://www.justice.gov/eoir/pages/attachments/2015/04/21/safeguards-unrepresented-immigration-detainees.pdf.
SId.

6 1d.

TId.

8 Ex. A at 1 n.1 (EOIR, Phase I of Plan to Provide Enhanced Procedural Protections to Unrepresented Detained
Respondents with Mental Disorders (2013), available at
https://immigrationreports.files.wordpress.com/2014/01/eoir-phase-i-guidance.pdf).

2
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the context of EOIR’s nationwide plan to provide enhanced procedural protections to
unrepresented, detained respondents with mental disorders.”® While the Phase I guidance stated
that EOIR “also intends to issue a Notice of Proposed Rulemaking on this subject and, upon
receipt and review of public comment, a Final Rule,”!° to date EOIR has not issued a Notice of
Proposed Rulemaking or a Final Rule regarding the Nationwide Policy or NQRP.

Among other things, the Phase I guidance requires EOIR to amend its database used to track

cases pending before Immigration Courts to track the following events and dates:

e “Indicia — whether the judge found indicia resulting in a ‘bona fide doubt’ that respondent
has a mental disorder impairing his or her ability to represent him- or herself in an
immigration proceeding and the date of such finding.

e Judicial inquiry — the date the judicial inquiry was conducted and whether the judge
found ‘reasonable cause’ to believe the respondent has a mental disorder impairing his or
her ability to perform the functions listed in the definition of competence to represent
him- or herself.

e Mental Health Examination — whether the respondent was referred for a mental health
examination and, if so, the date of the referral.

e Competence Determination — whether the judge found the respondent competent or
incompetent to represent him- or herself and the date of such finding.

¢ Qualified Representative — whether a qualified representative was provided and, if so, the
date of the assignment.”!!

EOIR’s database was modified to include a “Mental Competence” or “MC” section. The
MC section was designed to track and store certain data related to NQRP implementation. For
example, the MC section was designed to track decisions and results during the competency
determination process, from the initial identification of indicia of mental incompetence to the
ultimate decision on competence.

In 2014, EOIR contracted with the Vera Institute of Justice to set up program services
and to provide training, technical support, and program analysis for NQRP and the Nationwide
Policy.!? Vera contracts with legal services providers wherever NQRP services are needed. !®
These legal service providers are typically non-profit organizations with significant experience
advocating for detained immigrants.'* QRs have a diverse range of skills and experience that
allow them to take a holistic approach to representing NQRP clients, including expertise in
mental health law and practice; diverse language and cultural competence capacities; and
expertise working with people with mental and developmental disabilities, women, LGBTQ
immigrants, and other specific populations. '

°1Id. at1n.2.

A

' 1d. at 16.

12 VERA INST. JUST., National Qualified Representative Program: Learn More (2020),
https://www.vera.org/projects/national-qualified-representative-program/learn-more.
Brd

Y14

514
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The Nationwide Policy and NQRP provide important legal services to a specific
vulnerable population facing deportation: detained, unrepresented individuals with serious
mental disorders.'® Without the Nationwide Policy and NQRP, these individuals typically
remain unrepresented by counsel and impaired by serious mental health conditions. This results
in unfair immigration proceedings in which they are much more likely to be deported without
due process or the capacity to represent themselves.!” These detained individuals are also at a
higher risk for prolonged immigration proceedings and some have been detained for years
without process.!® Additionally, these individuals are generally involved in high-stakes
immigration proceedings, often facing persecution and torture in their home countries as a result
of their mental illnesses. "

The Nationwide Policy and NQRP are carried out through federal staff and contracts.
However, little is publicly known about the procedures and guidance that DHS, ICE, DOJ, and
EOIR provide to detention facility personnel and Immigration Judges to implement the programs
and ensure their essential procedural protections are being applied consistently and uniformly
across the United States.

Definitions

As used herein, the term “records” includes all records or communications preserved in
electronic or written form, including but not limited to: correspondence; documents; data;
videotapes; audio tapes; emails (and their attachments); faxes; files; guidance; guidelines;
evaluations; instructions; analysis; memoranda; agreements; notes; orders; policies; procedures;
protocols; reports; rules; manuals; specifications; handouts; flyers; and studies.

As used herein, the term “Nationwide Policy” refers to DHS’s, ICE’s, DOJ’s, and
EOIR’s Nationwide Policy to provide “enhanced procedural protections, including competency
inquiries, mental health examinations, and bond hearings to certain unrepresented and detained
respondents with serious mental disorders or conditions that may render them incompetent to
represent themselves in immigration proceedings.”?°

As used herein, the terms “National Qualified Representative Program” or “NQRP” refer
to DOJ’s and EOIR’s “nationwide program to provide Qualified Representatives (QRs) to certain

16 VERA INST. JUST., National Qualified Representative Program Overview (2020),
https://www.vera.org/projects/national-qualified-representative-program/overview.

17 See Ingrid V. Eagly & Steven Shafer, A National Study of Access to Counsel in Immigration Court, 164 U. PA. L.
REV. 1, 9 (2015) (“Detained immigrants with counsel obtained a successful outcome (i.e., case termination or relief)
in 21% of cases, ten-and-a-half times greater than the 2% rate for their pro se counterparts.”); See also VERA INST.
JUST., Why Does Representation Matter? The Impact of Legal Representation in Immigration Court (2018),
https://storage.googleapis.com/vera-web-assets/downloads/Publications/why-does-representation-

matter/legacy downloads/why-does-representation-matter.pdf (“95 percent of successful [deportation] cases were
represented”).

18 Bagly & Shafer, supra note 17.

Y 1d.

20U.S. DEP’T JUST., National Qualified Representative Program (Feb. 18, 2020),
https://www.justice.gov/eoir/national-qualified-representative-program-nqrp.

4
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unrepresented and detained respondents who are found by an Immigration Judge or the BIA to
be mentally incompetent to represent themselves in immigration proceedings.”?!

As used herein, the terms “detainee” or “ICE detainee” refer to any individual detained
for the purposes of immigration proceedings, whether in a facility operated by ICE or a facility
that ICE has a contract or agreement with to detain individuals for the purposes of immigration
proceedings, and regardless of whether the facility is staffed by the ICE Health Service Corps or
not.

As used herein, the term “Third Party Notification™ is any information that “third parties
(including family members, social service providers, and others) may submit to the Immigration
Judge, and the Immigration Judge may consider ... related to a detainee’s mental competency or
incompetency to represent him-or herself in immigration proceedings.”?

Records Requested

For the period beginning April 1, 2013 to the present, Requestors seek disclosure of the
following records in the custody or control of the DOJ and EOIR regarding the implementation
of the Nationwide Policy and the NQRP:

L All records, directives, orders, training materials, memoranda, guidance,
briefings, instructions, handouts, flyers, policies, procedures, rules, regulations, e-
mail, other electronic communications and/or any other communications, whether
issued verbally or in writing, regarding DOJ’s and EOIR’s implementation of the
Nationwide Policy and the National Qualified Representative Program, including
the following:

a. Implementation of procedures put into place by EOIR to provide “enhanced
procedural protections, including competency inquiries, mental health
examinations, and bond hearings to certain unrepresented and detained
respondents with serious mental disorders or conditions that may render them
incompetent to represent themselves in immigration proceedings.”?

b. Implementation of procedures put into place by EOIR to provide “Qualified
Representatives (QRs) to certain unrepresented and detained respondents who
are found by an Immigration Judge or the BIA to be mentally incompetent to
represent themselves in immigration proceedings.”>*

c. Implementation of procedures authorizing Immigration Judges “to order
competency exams for detained aliens where there are indicia of mental
incompetency and the immigration judge believes that he or she cannot render
a competency determination in the absence of an exam.”?

2.

22 Franco-Gonzalez v. Holder, No. CV-10-02211 DMG DTBX, 2014 WL 5475097, at *9 (C.D. Cal. Oct. 29, 2014)
2 National Qualified Representative Program, U.S. DEP’T JUST. (Feb. 18, 2020),
https://www.justice.gov/eoir/national-qualified-representative-program-nqrp.

X,

23 JOHN MORTON, CIVIL IMMIGRATION DETENTION: GUIDANCE FOR NEW IDENTIFICATION AND INFORMATION-
SHARING PROCEDURES RELATED TO UNREPRESENTED DETAINEES WITH SERIOUS MENTAL DISORDERS OR

5
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IL.

II1.

IV.

VL

d. Implementation of procedures authorizing Immigration Judges to provide
“custody hearings to unrepresented detained aliens who were identified as
having a serious mental disorder or condition that may render them
incompetent to represent themselves and have been detained in ICE custody
for six months or longer.”?®

Records responsive to Section I that indicate whether they have been provided to
personnel at each Immigration Court, including the Boston Immigration Court.

Records responsive to Section I that indicate whether they have been provided to
personnel at the Board of Immigration Appeals.

All documents provided to or completed by Immigration Judges when
implementing any part of the NQRP or Nationwide Policy, including any and all
Competency Worksheets completed by Immigration Judges at each Immigration
Court, including the Boston Immigration Court.

All information contained in the “Mental Competence” or “MC” section in
EOIR’s database, including information that tracks decisions and results during
the competency determination process, from the initial identification of indicia of
mental incompetence to the ultimate decision on competence.

Records disclosing the number of ICE detainees who may be mentally
incompetent to represent themselves in immigration proceedings, including
records disclosing the requested information in the following enumerated
categories. For each category, please provide records disclosing the requested
information at each Immigration Court, including the Boston Immigration Court,
and at the Board of Immigration Appeals. Please provide these records broken
down by how many detainees have been in each category each year from 2013 to
the present.

a. The total number of ICE detainees where the ICE Office of Chief Counsel
provided relevant information in its possession to inform the Board of
Immigration Appeals or the Immigration Court about the detainee’s mental
competency.

b. The total number of ICE detainees where Third Party Notifications were
submitted to the Immigration Judge.

c. The total number of ICE detainees where the Immigration Judge used Third
Party Notifications to find indicia resulting in a “bona fide doubt” that the
detainee has a mental disorder impairing his or her ability to represent him- or
herself in an immigration proceeding

d. The total number of ICE detainees where the Immigration Judge used Third
Party Notifications to find that the detainee was not competent to represent
him- or herself in an immigration proceeding.

CONDITIONS 1 n.1 (APR. 22, 2013), available at https://www.ice.gov/doclib/detention-
reform/pdf/11063.1 current id and infosharing detainess mental disorders.pdf.

*1d.
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e. The total number of ICE detainees where the Immigration Judge found indicia
resulting in a “bona fide doubt” that the detainee has a mental disorder
impairing his or her ability to represent him- or herself in an immigration
proceeding and the date of such finding.

f. The total number of ICE detainees who have any information included in
“Mental Competence” section of EOIR’s database.

g. The total number of ICE detainees where an Immigration Judge held a
competency inquiry to determine whether the detainee has a serious mental
disorder or condition that may render them incompetent to represent
themselves in immigration proceedings, including the date the judicial inquiry
was conducted and whether the Immigration Judge found “reasonable cause”
to believe the detainee has a mental disorder impairing his or her ability to
perform the functions listed in the definition of competence to represent him-
or herself.

h. The total number of ICE detainees where the Immigration Judge held a
competency inquiry and determined that the detainee (1) was competent, (2)
was not competent, or (3) there was insufficient evidence to decide if the
detainee was competent, and the date of the competence determination.

i. The total number of ICE detainees where an Immigration Judge referred the
detainee for a mental health or competency examination to be conducted by an
independent examiner, and the date of the referral.

j-  The total number of ICE detainees where the Language Services Unit of the
Office of the Chief Immigration Judge was notified so that arrangements were
made to secure the services of a qualified interpreter for a mental health or
competency examination for the detainee.

k. The total number of ICE detainees where an Immigration Judge ordered that
the detainee be provided a custody hearing because the detainee was identified
as having a serious mental disorder or condition that may render them
incompetent to represent themselves and had been detained in ICE custody for
six months or longer.

. The total number of ICE detainees where an Immigration Judge ordered that
the detainee be provided bond after receiving a custody hearing because the
detainee was identified as having a serious mental disorder or condition that
may render them incompetent to represent themselves and had been detained
in ICE custody for six months or longer, as well as the amount of the bond
provided.

m. The total number of ICE detainees where an Immigration Judge ordered that
the detainee be provided a Qualified Representative because they were found
incompetent to represent themselves.

n. The total number of ICE detainees where the detainee received a Qualified
Representative after the Immigration Judge ordered it, and the date when the
Qualified Representative was assigned to the detainee.

0. The total number of ICE detainees where the Immigration Judge ordered the
detainee’s case to be administratively closed or terminated because the
detainee had a serious mental disorder or condition.
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VIL.  All records indicating what training has been provided regarding the
implementation of the Nationwide Policy and the NQRP and when such training
has occurred, including training provided to:

a. Personnel at all facilities holding ICE detainees, including medical staff that
are privately contracted by the facilities

b. ICE personnel, including at all Enforcement and Removal Operations Field
Offices, all IHSC personnel, and all Office of the Principal Legal Advisor
Field Locations

c. EOIR personnel, including Immigration Judges, Appellate Immigration
Judges of the Board of Immigration Appeals, and Immigration Court clerks
and administrators, as well as the names of each Immigration Judge, Appellate
Immigration Judge, clerk, and administrator that has received such training.

d. Mental health professionals required to be qualified to conduct mental health
examinations in immigration proceedings.?’

VIII.  All training materials provided to Immigration Judges related to the
implementation of the Nationwide Policy, NQRP, and the federal district court’s
orders in Franco-Gonzalez v. Holder, No. CV-10-02211 DMG DTBX (C.D.
Cal.), including the required “on-board [Immigration Judge] training regarding
Franco, including the pro se competency standard and how to apply the bona fide
doubt standard for Class Membership” and the “full multi-hour Franco
training.”8

IX.  All records disclosing the existence of specific “mental health dockets” at
different Immigration Courts, the existence of a “mental health panel” at the
Board of Immigration Appeals, the names of all Immigration Judges on such
dockets and panels, and how Immigration Judges are selected for such dockets
and panels.

X. All Mental Health Examination Referral forms completed by Immigration Judges
to refer an ICE detainee for a mental health examination. See Ex. A at 21.

XI.  Records disclosing the names and business addresses of all Qualified
Representatives approved to take cases pursuant to the NQRP and Nationwide
Policy.

XII.  All Third Party Notifications received by the Board of Immigration Appeals and
all Immigration Judges at each Immigration Court, including the Boston

Immigration Court.

Expedited Processing Request

27 See Ex. A at 9 (discussing the “EOIR-approved training program required to be qualified to conduct mental health
examinations in immigration proceedings”).
8 Franco-Gonzalez v. Holder, No. CV-10-02211 DMG DTBX (C.D. Cal. Dec. 15, 2017), Dkt. 973 at 2.

8
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The D.C. Circuit in Open America v. Watergate Special Prosecution Force recognized
that some FOIA requests involve a greater degree of urgency than others.?’ Accordingly, where,
as here, a requestor can show “exceptional need or urgency,” that request should be processed on
an expedited basis.>*

The above request should be expedited because, as this request is being processed, many
unrepresented ICE detainees have serious mental disorders or conditions that impact their ability
to participate in their removal proceedings. Many of these unrepresented ICE detainees have not
been afforded the procedural protections that should be provided to them by the Nationwide
Policy and NQRP. As a result, these vulnerable unrepresented detainees have been and will
continue to be detained without due process and be placed into unfair immigration proceedings
without necessary legal representation.?! These vulnerable unrepresented ICE detainees are
seriously harmed because they have and will continue to be deported without receiving crucial
procedural protections that should be provided to them by DHS, ICE, DOJ, and EOIR. This
request will shed light on DOJ’s, EOIR’s, DHS’s and ICE’s implementation of the Nationwide
Policy and NQRP in the hopes that these detainees may soon receive the protections afforded to
them by the Nationwide Policy and NQRP to ensure their immigration proceedings are fair.
Therefore, this request requires immediate attention. Furthermore, the information requested in
this FOIA request cannot be obtained elsewhere, as it is only in the custody and control of DOJ,
EOIR, DHS, and ICE.

Fee Waiver Request

Requestors are entitled to a waiver or reduction of all fees and costs because the
information sought “is likely to contribute significantly to public understanding of the operations
or activities of the government and is not primarily in the [Requestors’] commercial interest.” 5
U.S.C. § 552(a)(4)(A)(iii); 6 C.F.R. § 5.11(k) (records must be furnished without charge if the
information is in the public interest, and disclosure is not in the commercial interest of the
institution); 6 C.F.R. § 5.11(d).

Requestors are members of the Harvard Immigration and Refugee Clinical Program
(“HIRC”), an academic program focused on direct representation of individuals applying for
U.S. asylum and related protections, as well as representation of individuals who have survived
domestic violence and other crimes and/or who seek avoidance of forced removal in immigration
proceedings pursuant to various forms of relief (i.e., VAWA, U-visas, Cancellation of Removal,
Temporary Protected Status, etc.). HIRC is also involved in appellate and policy advocacy at the
local, national, and international levels on a broad range of immigrants’ rights issues. One
primary goal of HIRC is to disseminate information about and make the public aware of
procedural protections guaranteed to vulnerable individuals in immigration proceedings,
including unrepresented ICE detainees with serious mental disorders and conditions, and to
ensure the protections guaranteed to them by the Nationwide Policy and NQRP are being

2 Open America v. Watergate Special Prosecution Force, 547 F.2d 605, 616 (D.C. Cir. 1976).
N0 1d.

31 VERA INST. JUST., National Qualified Representative Program: Learn More (2020),
https://www.vera.org/projects/national-qualified-representative-program/learn-more.
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properly implemented. For these reasons, Requestors will make any information that they receive
as a result of this FOIA request available to the public, including the press, at no cost.

The issues of the treatment of vulnerable ICE detainees, including those without
attorneys and with serious mental disorders and conditions, are of significant public interest.
Requestors have undertaken this work in the public interest and not for any private commercial
interest. The primary purpose of this FOIA request is to obtain information to further the public’s
understanding of federal immigration policies and practices. Access to this information is
necessary for the public to meaningfully evaluate the consequences of federal immigration
policies, including policies with regard to the treatment of unrepresented ICE detainees with
serious mental disorders and conditions.

Disclosure in this case therefore meets the statutory criteria, and a fee waiver would
fulfill Congress’s legislative intent. See, e.g., Judicial Wrath, Inc. v. Rossotti, 326 F.3d 1309,
1312 (D.C. Cir. 2003) (“Congress amended FOIA to ensure that it be ‘liberally construed in
favor of waivers of noncommercial requestors.””). Furthermore, because the documents subject
to this request are not sought for any commercial use, we understand that no fee may be charged
at least for the first two hours of search time and for the first 100 pages of duplication. 5 U.S.C.

§552(a)(4)(A)@v)II).

Certification

Requestors certify that the above information is true and correct to the best of their
knowledge. See 6 C.F.R. § 5.5(d)(3).

Please reply to this request within twenty working days as required by statute. See 5
U.S.C. §552(a)(6)(A)(1). Please furnish records as soon as they are identified to the following
individual and address:

Sameer Ahmed

Harvard Immigration and Refugee Clinical Program
6 Everett Street

Cambridge, MA 02138

sahmed@law.harvard.edu

If you have any questions regarding this request, please contact me at
sahmed@law.harvard.edu or via phone at (617) 384-0088.

Sincerely,

4

Sameer Ahmed

Harvard Immigration and
Refugee Clinical Program

(617) 384-0088
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EXHIBIT A
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Phase | of Plan to Provide Enhanced Procedur al Protections
to Unrepresented Detained Respondents with M ental Disorders®

|. Foundational Principles

Commitment to Screen and Provide Protections

The Executive Office for Immigration Review (“EOIR”) is committed to identifying
detained unrepresented respondents in immigration custody who are not competent to
represent themselves in removal and custody redetermination proceedings.

EOIR will not proceed in the case of any detained unrepresented respondent
determined to be incompetent to represent him- or herself in aremoval or custody
redetermination proceeding until appropriate procedural protections and safeguards
arein place.

|1. Deter minations to Be Made by Immigration Judges’

A. Background

In Matter of M-A-M-, 25 1&N Dec. 474 (BIA 2011), the Board of Immigration
Appeas held that for an alien to be competent to participate in an immigration
proceeding, he or she must have arational and factual understanding of the nature and
object of the proceeding and a reasonabl e opportunity to exercise the core rights and
privileges afforded by law. 1d. at 479.

On April 22, 2013, the Office of the Chief Immigration Judge announced a
“Nationwide Policy to Provide Enhanced Procedural Protections to Unrepresented
Detained Aliens with Serious Mental Disorders or Conditions.” This policy makes a
qualified legal representative available in removal and custody redetermination
proceedingsif it is determined that a respondent with a serious mental disorder or
condition is detained, unrepresented, and incompetent to represent him- or herself.

Accordingly, for a detained, unrepresented respondent with a serious mental disorder
or condition to be considered competent to represent him- or herself in aremoval or
custody redetermination proceeding, he or she must be able to meaningfully

! EOIR announced its nationwide plan to provide enhanced procedural protections to unrepresented, detained
respondents on April 22, 2013. On August 15, 2013, EOIR began Phase | of its nationwide plan, in order to test
aspects of the plan. This document constitutes EOIR’ s final guidance for Phase | of its nationwide plan. Based on
observations made during Phase |, EOIR may issue revised guidance in conjunction with further roll-out of the plan.

2 This guidance sets forth principles by which Immigration Judges should assess competency within the context of
EOIR’s nationwide plan to provide enhanced procedural protections to unrepresented, detained respondents with

mental disorders. As part of its ongoing commitment to provide such protections, EOIR also intendsto issue a
Notice of Proposed Rulemaking on this subject and, upon receipt and review of public comment, aFinal Rule.

1
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participate in the proceeding and perform the functions necessary for self-
representation.

B. Competence to Represent Onesal f

Immigration Judges should utilize the following guidance to determineif a
respondent is competent to represent him- or herself:

A respondent is competent to represent him- or herself in aremoval or custody
redetermination proceeding if he or she has a

1. rationa and factual understanding of:
a. the nature and object of the proceeding;
b. the privilege of representation, including but not limited to, the ability to
consult with arepresentative if oneis present;
c. theright to present, examine, and object to evidence;
d. theright to cross-examine witnesses; and
e. theright to appeal.

2. reasonable ability to:
a. make decisions about asserting and waiving rights;
b. respond to the alegations and charges in the proceeding; and
c. present information and respond to questions relevant to eigibility for relief.

A respondent isincompetent to represent him- or herself in aremoval or custody
redetermination proceeding if he or she is unable because of a mental disorder to
perform any of the functions listed in the definition of competence to represent
oneself. “Mental disorder” (including Intellectual Disability) is defined asa
significant impairment of the cognitive, emotional, or behavioral functioning of a
person that substantially interferes with the ability to meet the ordinary demands of
living.

C. Presumption of Competence

A respondent is presumed to be competent to represent him- or herself in aremoval
and custody redetermination proceeding. See, e.g., M-A-M-, 25 I&N Dec. at 479.

The presumption of competence to represent oneself is rebutted if an Immigration
Judge finds, by a preponderance of the evidence, that the respondent is unable

because of a mental disorder to perform any of the functions listed in the definition of
competence to represent oneself.

2
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D. Provision of aQualified Legal Representative

EOIR will provide aqualified legal representative to any detained, unrepresented alien
inaremoval or custody redetermination proceeding found to be incompetent to
represent him- or herself.

[11. Processto Identify & Deter mine I ssues of Competence
There are three stages to screen for and decide issues of competence:

1. Detecting indicia— The judge remains attentive to any behaviors or other
indicators that the respondent may have a mental disorder limiting his or her
ability to represent him- or herself. Where thereisa*bonafide doubt” about
respondent’ s competence to represent him- or herself, the judge should move to
stage 2 and conduct ajudicia inquiry.

2. Conducting ajudicial inquiry — The judge asks a series of questions to determine
whether there is “reasonable cause” to believe that the respondent may be
incompetent to represent him- or herself. At the conclusion of the judicial
inquiry, the judge may find that the respondent is competent or incompetent to
represent him- or herself. Alternatively, if there is reasonable cause to believe the
respondent may be incompetent to represent him- or herself, but the evidenceis
not sufficient to rebut the presumption of competence, the judge should move to
stage 3 and conduct a more in-depth hearing on the issue of competence.

3. Conducting a competency review — The judge conducts an evidentiary hearing
to determine whether the presumption of competence has been rebutted.

V. Detection of Indicia

Competence is the ability to perform afunction demanded in a particular situation at the
defined level. Competence is neither a status nor astate. Competence cannot be observed.
Rather, one may observe behavioral signs or indiciathat a person may lack the ability to
perform atask or function required in a particular situation.

Immigration Judges must be vigilant at al times for indicia of amental disorder that

significantly impairs the respondent’ s ability to perform the functions listed in the definition
of competence.

3
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A. Examplesof Indicia

Indiciaof amental disorder that can impair competence or reflect impaired
competence include, but are not limited to:

Past or current evidence of interventions related to mental disorder—for example:

Outpatient mental health treatment

Psychiatric hospitalization

Interventions for self-injurious behavior or suicide attempts
Limited academic achievement

Currently receiving mental health treatment

Current manifestations of behavior suggesting mental disorder—for example:

Poor memory

Poor attention/concentration

Confused or disorganized thinking

Paranoid thinking (unreasonable fears)
Grandiose thinking (overestimating own ability)
Seeing or hearing things not present

Serious depression or anxiety

Poor intellectual functioning

Irrational behavior or speech in court

Lack of responsivenessin court

B. Sources of Indicia

Indicia of the respondent’ s cognitive, emotional, or behavioral functioning may come
from any reliable source including, but not limited to: family members, friends, legal
service providers, health care providers, socia service providers, caseworkers, clergy,
detention personnel, or other collateral informants or third parties knowledgeable
about the respondent.

C. Form of Indicia

Indicia of incompetence may appear in any form including, but not limited to,
observed behaviors; letters, government, legal, educational, employment, or health
care records; or other verbal or written accounts.

D. Timing of Indicia

Because competence is fluid and may change over time, indicia of incompetence may
appear and must be considered throughout all stages of the proceeding.

4
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E. Communication by the Department of Homeland Security (DHS) of Indiciato the
Court

Role of DHS v. EOIR Examinations

DHS serves a custodial and prosecutoria rolein immigration proceedings. EOIR
serves as an impartial adjudicator in immigration proceedings.

Inits custodial role, the Department of Homeland Security may, upon taking an
individual into custody, perform aphysical and mental health examination of the
individual. The purpose of this examination is, in part, to ensure that the detained
individual does not pose a danger to self or others and to address appropriate
treatment during detention. The purpose of this examination is not to determine
whether the detained individual is competent to represent him- or herself in an
immigration proceeding. In fact, not all individuals detained by DHS are detained
for the purpose of instituting an immigration proceeding.

The DHS intake examination may nonetheless reveal information relevant to
understanding the respondent’ s cognitive, emotional, and behavioral functioning.
DHS has an obligation to provide the court with relevant materiasin its possession
that would inform the court about the respondent’ s mental competency. M-A-M-,
25 1&N Dec. at 480.

The examination to inform the court’ s determination of the competence of the
respondent will be prepared at the request of the court rather than during the
custodial intake by DHS. Thisis because the judge isin abetter position to inform
the mental health professional in the referral for examination about the nature and
object of the proceeding and the reasons why the court questions the competence
of the respondent. Additionally, a competence examination prepared by an agent
of the court islikely to have greater evidentiary weight and avoid potential
conflicts of interest than a report prepared by an agent of the prosecuting
component of the government. The process for an Immigration Judge to refer the
respondent for a competency examination is set forth below.

V. Judicial Inquiry

A. When to Conduct a Judicial Inquiry

Where the evidence of record results in a*“bona fide doubt” about the respondent’s
competency to represent him- or herself, the judge should conduct ajudicial inquiry. A
“bonafide doubt” existsif thereis“substantia evidence of incompetence.” Evidence
suggestive of a“bonafide doubt” includes, but is not limited to, respondent’ s demeanor
before the court, irrational behavior, and available health evaluations. See, e.g., Amaya-
Ruiz v. Sewart, 121 F.3d 486 (9th Cir. 1997) (internal citations omitted).
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. Purpose of the Judicia Inquiry

The purpose of the judicial inquiry isto gather information so the judge can make an
informed decision whether the respondent’s competency is at issue and a more in-depth
competency review is necessary.

. Process for Conducting aJudicia Inguiry

The judge begins the judicial inquiry by explaining to the respondent the purpose and
process for conducting the judicial inquiry. The judge then proceeds to ask the
respondent questions designed to shed light on the respondent’ s ability to represent him-
or herself and his or her cognitive, emotional, and behaviora functioning. An
explanation of the process for conducting ajudicial inquiry with a sample advisal and
suggested questionsis contained in Appendix A. When performing the judicial inquiry,
it isimportant that the judge note for the record any relevant non-verbal as well as verbal
response to the questions.

. Possible Outcomes of the Judicial Inquiry

There are three possible outcomes of the judicia inquiry:

e Respondent is competent - There is no reasonable cause to believe that the respondent
is suffering from amental disorder that impairs his or her ability to perform the
functions listed in the definition of competence to represent him- or herself. In such
case, the presumption that the respondent is competent is not rebutted and the court
can proceed without any additional safeguards or protections.

e Respondent isincompetent - A preponderance of the evidence establishes that the
respondent is not competent to represent him- or herself in the proceeding. In such
case, the judge will find the presumption of competence has been rebutted, request
provision of aqualified representative, and ensure appropriate safeguards and
protections are put in place.

e |nsufficient evidence to decide if respondent is competent - The evidence is not
sufficient to rebut the presumption of competence but the judge has “reasonable
cause” to believe that the respondent is suffering from a mental disorder that impairs
his or her ability to represent him- or herself. In such cases, the judge should conduct
a hearing to gather additional evidence needed to determine whether the respondent is
competent.

6
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V1. Competency Review

A. When to Conduct a More In-Depth Competency Review

Where, at the conclusion of the judicia inquiry, the judge has “reasonable cause” to
believe that the respondent is suffering from a mental disorder but needs additional
evidence to determine whether the presumption of competence is rebutted, the judge will
schedule a hearing to collect and review evidence of competency. It isat this stage that
the judge will consider whether to refer the respondent for amental health examination to
inform the court’ s decision on competency.

B. Procedura Rules

A determination of competence to represent oneself encompasses issues of law and fact
that are addressed, along with all other issues of law and fact, in the context of the
immigration proceeding. No additional hearing type or separate record of proceeding
will be generated.

VIl. System of Referral for a Mental Health Examination

A. When to Refer a Respondent for a Mental Health Examination

The Immigration Judge is not required to refer the respondent for a mental health
examination. However, the judgeis required to consider whether areferral is necessary.

A referral for amenta health examination is appropriate where the judge is unable to
determine, based upon existing evidence of record, whether the respondent is competent
to represent him- or herself.

B. Processto Refer Respondent for a Mental Health Examination

To refer the respondent for amental health examination, the judge should compl ete the
mental health examination referral found in Appendix B.

Thereferral provides the mental health professional with information, if available, about
the nature and object of the proceeding, including the type of proceeding, the projected
length of the hearings, the anticipated complexity of issues, the allegations and charges
against the respondent, and potential forms of relief. The referra provides the mental
health professional with information relating to respondent’s current cognitive,
emotional, and behavioral functioning such as the behaviora observations, statements, or
other information that caused the judge to question the ability of the respondent to
perform as required in the proceeding.
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The referral aso provides background and administrative information to the mental
health professional, including the name of the respondent, alien registration number,
language spoken, apparent country of origin, place of detention, next court date or other
deadline for the examination or report, and the name of the judge.

The referral should also include the name of a contact the mental health professional can
speak with, if any, who may be knowledgeabl e about the respondent’ s past or current
cognitive, emotional, and behavioral functioning.

Thereferral should also be accompanied by other documents, records, or information
relevant to the competence of the respondent.

. Use of an Interpreter in the Mental Health Examination

Whereit isindicated in the mental health examination referral that the language the
respondent speaks and understands best is alanguage other than English and the mental
health professional is not fluent in the respondent’ s language, the Language Services Unit
of the Office of the Chief Immigration Judge should be notified so that arrangements can
be made to secure the services of aqualified interpreter for the mental health
examination.

. Quadlifications of Examining Professionals

Upon receipt of the mental health examination referral, EOIR will procure the services of
aqualified mental health professional.

At aminimum, mental health professionals assigned to serve as examiners for purposes
of immigration proceedings must:

e belicensed to practice psychology or medicinein the jurisdiction where the
examination will be conducted;

e have specialty training in psychiatry, clinical psychology, or counseling psychology;

e have completed an EOIR-approved training in conducting mental health examinations
of respondents in immigration proceedings; and

e be ableto document successful completion of aminimum of 100 hours of approved
continuing education in conducting forensic examinations.

Whenever feasible, psychologists and psychiatrists appointed to conduct mental health
examinations shall:

e be certified by the American Board of Psychiatry and Neurology (with added

qualificationsin forensic psychiatry) or the American Board of Forensic Psychol ogy
or other comparable organization; or
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¢ have experience and completed training on conducting competence examinations.

Other relevant considerations when assigning a mental health professional in immigration
proceedings include the quantity and level of training completed by the mental health
professional, experience conducting competency examinations (especially experience
conducting examinations of respondents in immigration proceedings), the complexity of
examination required, the mental health professional’ s familiarity with and knowledge of
the respondent’ s language, culture and possible disorder(s), and other factors relevant to
the case at hand.

Mental health professionals should use structured and standardized assessment tools and
methods whenever possible. Any tools or methods used must be reliable and valid,
taking into consideration the respondent’ s background and culture.

Mental health professionals meeting the above qualifications presumptively qualify as
having expertise in conducting an examination of a respondent’s competence to represent
him- or herself in an immigration proceeding.

. EOIR-Approved Training of Mental Health Professionals

The EOIR-approved training program required to be qualified to conduct mental health
examinations in immigration proceedings will cover:

e introduction to immigration law and procedure;

e determinations of competence in immigration proceedings,

e conducting mental health evaluations for immigration proceedings,

e report writing for the immigration court;

e ethicsand professionalism;

e working with aforeign language interpreter; and

e cultura competence in forensic examinations.

Any mental health professional conducting an examination by tele-health or other

electronic technology shall also have completed training in conducting an examination
viathat modality.
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. Role of the Mental Health Professional v. Role of the Judge

The role of the mental health professional isto identify and describe for the court any
cognitive, emotional, or behavioral impairments the respondent has and their effects, if
any, on the respondent’ s ability to perform the functions required to be competent to
represent him- or herself in an immigration proceeding.

Therole of the Immigration Judge is to determine whether any limitations on the
respondent to perform the functions as reported by the mental health professional and
established by any other relevant evidence of record fall with the defined range of ability
(i.e, rationaly ableto... , factually ableto..., or reasonably able to...) necessary to
represent him- or herself.

. Fiduciary Duty and Notification of the Mental Health Professional

The purpose of the mental health examination ordered by the immigration court isto
provide information to the court about the mental health of the respondent so the court
can make an informed decision about the respondent’ s competence to represent him- or
herself. The purpose of the mental health professional is not to treat or assist the
respondent. Although the examining mental health professional may owe the respondent
some legal duties, the fiduciary duty of the mental health professional is owed to the
court. No relationship or privilege exists or is created between the respondent and the
examining mental health professional assigned to conduct the examination by the
immigration court.

There is no requirement that the examining mental health professional obtain informed
consent from the respondent when the examination has been ordered by the court. The
mental health professional, however, must notify the respondent of the purpose of the
mental health examination, the examination procedure to be utilized, the lack of privilege
and confidentiality between the mental health professional and the respondent, possible
uses of the examination report, how information obtained during the examination and the
report may be shared, and any other matter required by professional or ethical rules of
behavior.

Any record, report, or work product prepared by the examining mental health
professional belongs to the immigration court. Thereisno right or privilege of privacy or
confidentiality between the examining mental health professional and the respondent. A
mental health professional assigned by the court shall be deemed a court witness whether
called by the court or either party, and may be examined as such by either party.

10

AILA InfoNet Doc. No. 13123160. (Posted 12/31/13)



Case 1:21-cv-10486-JGD Document 1-24 Filed 03/22/21 Page 27 of 45

. Refusal of the Respondent to Cooperate in the Mental Health Examination

Where the respondent refuses to cooperate in or attend the mental health examination
ordered by the court, the examining mental health professional shall use any available
data or information to assess the competency of the respondent to represent him- or
herself and, to the extent possible, prepare the report ordered by the court. The
examining mental health professional can rely on information such as persond
observation of the respondent, health care records, information provided by family,
friends, or others familiar with the respondent, information from detention personnel,
educational records, court records, records of law enforcement agencies, or any other
information relevant to the respondent’ s ability to represent him- or herself and assist a
qualified representative if oneis provided.

Format of the Examination

The mental health examination should be conducted in person in the facility where the
respondent is detained unless there is amedical, administrative, or security justification
for not doing so.

Subject to reasonable security and administrative considerations, the mental health
examination must be conducted in alocation such as a pro bono room or room designated
for detainees to meet with legal counsel that provides, as determined by the mental health
professional, a sufficient degree of uninterrupted quiet and privacy to conduct the
examination. The examining mental health professional and respondent should have
access to atable and two chairs. Where possible, common visitation and consultation
areas and areas with glass or other dividers separating the respondent from the mental
health professional should be avoided.

In rare circumstances, for instance where no qualified mental health professional can be
located near the place of respondent’ s detention, an immediate examination is needed, or
adistant examining mental health professional with special skill or knowledgeis
required, the examination may be conducted using tele-health technology. In the event
that tele-health technol ogies are employed, the resolution of el ectronic images must be
medically appropriate as determined by the mental health professional performing the
examination.

Examining mental health professionals must comply with the laws regulating his or her
profession in the jurisdiction in which the examination is performed and any other
professional or ethical obligations that apply.

Scope of the Examination

Upon assignment by the court, the mental health professional shall examine the
respondent’ s cognitive, emotional, and behavioral functioning and competence to
represent him- or herself, as specified by the court in its order appointing the mental
health professional to evaluate the respondent.

11
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1. Assessment of Respondent’s Cognitive, Emotional, and Behavioral Functioning

When conducting the evaluation the mental health professional shall assess:

a. relevant aspects of the respondent’ s social, educational, vocational, medical, and
mental health histories, and other historiesif necessary; and

b. the respondent’s presentation and behavior during the evaluation, including
reported or observed signs or symptoms of a mental disorder and the respondent’s
response style (i.e., approach to the evaluation).

2. Assessment of Respondent’ s Competence

When conducting the evaluation, the mental health professiona shall consider factors
related to the issue of whether the respondent meets the criteriafor competence in an
immigration proceeding (i.e., whether the respondent has present ability to represent
him- or herself).

In considering the issue of competence, the mental health professional shall assess all
of the following:

a. Respondent’ s rational and factual understanding of:

1) the nature and object of the proceeding, including its adversarial nature;
2) thealegations and charge(s);

3) possible outcomes of the proceeding; and

4) therolesof participants in the proceeding.

b. Respondent’ s rational and factual understanding of:

1) the privilege of representation, including but not limited to, the ability to
consult with arepresentative if oneis present;

2) theright to present, examine, and object to evidence;

3) theright to cross-examine witnesses; and

4) theright to appeal.

c. Respondent’ s ability to:
1) make decisions about asserting and waiving rights;
2) respond to the alegations and charges in the proceeding; and
3) present information and respond to questions relevant to eligibility for
relief.

d. Any other factors the mental health professional deems relevant to the respondent’s
competence to represent him- or herself.
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If the mental health professional will recommend that the respondent be adjudicated
incompetent to represent him- or herself, the mental health professional shall:

1) identify theimpairments and mental disorder that are the cause of the
incompetence; and

2) assess the respondent’s ability to:

a) make arational decision about being represented by counsel; and
b) assist counsdl.

K. Payment for Services Rendered

The examining mental health professional will receive aflat rate to conduct the mental
health examination and prepare areport of the examination for submission to the
immigration court.

No other fees, costs or expenses will be reimbursed, including but not limited to: costs
incurred for travel, parking, or testimony; fees associated with administration of tests; or
costs of instruments.

L. Report Standards

The examining mental health professional must file with the court a written report
summarizing the evaluation with copies for the respondent and the attorney for the
Government.

In the written report, the mental health professional must:

Lo

identify the specific matters referred for evaluation;

N

list any evaluation procedures, techniques, and tests used in the examination;
3. list al sources of information considered by the mental health professional;

4. describe relevant aspects of the respondent’s social, educational, vocational,
medical, and mental health histories, and other factors as necessary;

5. describe the respondent’ s presentation and behavior during the evaluation
(including reports or exhibition of signs or symptoms of mental disorder) and
response style;

6. provide opinions on each issue referred for evaluation and identify any issues
about which the mental health professional could not give an opinion;

7. provide afactual basisfor any opinions offered in the report; and
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8. identify the mental disorder that isthe cause of the incompetence (if indicated).

. Quality Control of Reports

The first time that amental health professional is assigned by EOIR to conduct a
competency evaluation, he or she must submit a copy of his or her report of examination
to the point of contact designated by EOIR. The report will be reviewed to ensure that
the examination and report comply with the directives of the agency.

Payment for services rendered by a mental health professional will not be released until
the report of the mental health professional is received by the immigration court and
deemed acceptable by the Immigration Judge.

Where the report of the examination fails to address matters required by the order of the
court, payment for services rendered by the mental health professional may be withheld

and the mental health professional may be ordered to supplement the report as necessary
or appear in court without additional remuneration to provide information missing from

the report.

. Use of the Report of the Mental Health Examination

Upon receipt of the mental health examination report, the Immigration Judge will
schedule a hearing to address the contents of the report, resolve the issue of competency,
and determine whether additional safeguards or protections are necessary.

The Immigration Judge shall weigh the totality of the evidence including, but not limited
to, the report summarizing the mental health evaluation, and the Immigration Judge shall
determine whether the presumption that the respondent is competent to represent him- or
herself has been rebutted by a preponderance of the evidence.

. Protection of Mental Health Information

“Mental Health Information” includes any information expressly contained in or directly
obtained from arequest for amental competence review, an Immigration Court’s
administrative inquiry into mental competence, a portion of a hearing in which mental
competence is addressed, amenta health examination of an alien, and a report of such
examination.

Except as otherwise noted below, Mental Health Information shall only be used to
determine an alien’s mental competency to participate or represent oneself in an

immigration proceeding, and may not be used to establish the truth of allegations or
charges against the aien, or to establish ineligibility for relief.
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The paragraph above shall not apply to DHS' use of Mental Health Information if such
information is independently submitted by, obtained by, or in the possession of DHS. If a
respondent uses Mental Health Information in any proceeding for any purpose other than
to inform his or her mental competency to participate in an immigration proceeding, the
paragraph above shall not apply, and disclosure and use of the Mental Health Information
shall be governed by rules of evidence and procedures applicable in immigration
proceedings. If the aien uses apart of adocument or report, DHS may request the
production of any other portion of that document or report. Such request shall be granted
at the Immigration Judge’ s discretion upon consideration of al relevant factors.

VIII. Procedural Protections & Safeguards

A.

Obligation to Prescribe Appropriate Safequards and Protections

Where the Immigration Judge finds the respondent is not competent to represent him- or
herself in an immigration proceeding, the Immigration Judge shall consider the totality of
the facts and circumstances and prescribe appropriate saf eguards and protections to
ensure the fundamental fairness of the immigration proceeding.

Provision of a Qualified Representative

EOIR will provide aqualified representative to an unrepresented, detained respondent
where the judge has found the respondent incompetent to represent him- or herself.

The court should consider the examining mental health professiona’ s assessment of the
respondent’ s ability to consult with and assist counsel when deciding whether provision
of aqualified representative is an effective safeguard and protection in a case.

Waiver of Counsel

Asthe provision of aqualified representative is a safeguard or protection deemed
necessary by the court to guarantee the fairness of the proceeding rather than pursuant to
alegal right owed to the respondent, the respondent does not have the right to waive the
presence of the qualified representative.

Refusal to Cooperate with the Qualified Representative

Therefusal of arespondent who has been determined by the mental health professional to
be able to consult with and assist counsel, to cooperate with the qualified representative
provided by the court, does not negate the efforts of the government to provide an
appropriate safeguard or protection.

15

AILA InfoNet Doc. No. 13123160. (Posted 12/31/13)



Case 1:21-cv-10486-JGD Document 1-24 Filed 03/22/21 Page 32 of 45

| X. Format of |J Decision

A. On the Record

All portions of an immigration proceeding addressing the issue of competence must be on
the record.

B. Decision of the Judge

The Immigration Judge must articulate the rationale for his or her decision regarding the
competency of the respondent to represent him- or herself. The decision should set forth
all findings of fact and conclusions of law, and give the reasoning and analyses therefor.
Specificaly, the decision should discuss the presence of indicia of incompetence, the
results of the judicial inquiry and the basis for any finding that there was or was not
reasonabl e cause to believe competence was in issue, and the evidence offered in the
competency review hearing, and ultimately whether the evidence was or was not
sufficient to rebut the presumption of competence.

Where the Immigration Judge determines that the respondent is not competent to
represent him- or herself, the decision should discuss the function required in the
definition of competence that the respondent was found unable to perform, the safeguards
and protections considered, the appropriateness and adequacy of any safeguards
provided, and articulate the reasoning.

X. Tracking Cases

Data Entry

As soon as is reasonably practicable, the database used to track cases pending before
the immigration court shall be amended to track the following events and dates:

e |Indicia—whether the judge found indiciaresulting in a*bonafide doubt” that
respondent has a mental disorder impairing his or her ability to represent him- or
herself in an immigration proceeding and the date of such finding.

e Judicia inquiry —the date the judicial inquiry was conducted and whether the
judge found “reasonable cause’ to believe the respondent has a mental disorder
impairing his or her ability to perform the functions listed in the definition of
competence to represent him- or herself.

e Mental Health Examination — whether the respondent was referred for amental
health examination and, if so, the date of the referral.

e Competence Determination — whether the judge found the respondent competent
or incompetent to represent him- or herself and the date of such finding.

e Qualified Representative — whether a qualified representative was provided and, if
S0, the date of the assignment.
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Xl. Impact on Franco v. Holder

Nothing in this document isintended to negate or alter the obligations of EOIR under the
orders of the Court in Franco v. Holder.
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Process for Conducting a Judicial Inquiry

I. Purpose of the Judicial Inguiry - The purpose of thejudicial inquiry is to determine whether
respondent’ s competence is in issue and a more in-depth competency review is warranted.

II. Mandatory Advisals— Thejudicial inquiry should generally occur after explaining to the
respondent the nature and purpose of the proceeding and providing the advisals required in 8
C.F.R. § 1240.10(a).

I11. Suggested Advisal - Thejudicia inquiry should begin by explaining to the respondent the
purpose and process for conducting the judicial inquiry. A sample advisal follows:

| am an Immigration Judge. My job is to decide whether you will be
allowed to stay in the United States. | am going to hold a hearing to
gather information from you and the representative of the Government to
help me decide whether you will be allowed to stay in the United Sates.

It is important that you understand what is happening in court. It is
important that you understand what is being said about you. It is also
important that you are able to tell your side of the story.

To make sure that you are able to understand and tell your story, | am
going to ask some questions about you and your case. | will use this
information to decide whether you will need any special help in the
hearing.

Can you explain to me what | just said in your own words?
Do you have any questions before we begin today?

V. Suggested Questions

A. Areasof Inquiry - When conducting the judicia inquiry, the Immigration Judge must
ask questions to assess respondent’s:

1. understanding of the nature and object of the proceeding,

2. understanding of and ability to exercise core rights and privileges,

3. ability to respond to the allegations and charges,

4. ability to present information and respond to questions relevant to eligibility for
relief, and

5. cognitive, emotional, and behavioral functioning.
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. Suggested Questions— The following list of questionsis designed to shed light on the

respondent’s: 1) cognitive, emotional, and behavioral functioning; and 2) ability to
represent him- or herself. Thislist isnot exhaustive. The judge may ask other questions
relevant to the respondent’ s mental health and ability to function as required in the
hearing (e.g., ability to communicate, subjective reality, memory, and interest in self). It
isimportant for ajudge to observe respondent’s non-verbal aswell as verbal responses to
guestions posed.

1. Cognitive, Emotional, and Behavioral Functioning

a

-0 o0 o

T Ta

How are you today?

What is your name?

What istoday’ s date (including year)?

What state and country are we in today?

How did you get to the United States?

When did you come to the United States? About how long have you beenin
the United States?

Do you want to stay in the United States?

Where do you live?

What is the highest level of school that you completed?
Are you seeing a doctor or taking any medications?

1) If yes, what condition or problems are you being treated for?

2) If yes, what medications are you taking?

Are you currently being treated for amental health (psychol ogical/psychiatric)
or emotional problem?

1) If yes, what is the problem for which you are being treated?

2) If yes, how often do you see the doctor?

3) If yes, what medications, if any, are you receiving for this problem?
Have you been treated for a mental health (psychological/psychiatric) or
emotional problem in the past?

1) If yes, when and for what problem?

2. Ability to Respond to the Allegations and Char ges

a

b
C.
d

Why were you arrested? (Why did the immigration officers pick you up?)

. Where were you arrested?

When were you arrested? (What was the date and time of your arrest?)

. Can you explain to me the immigration charges against you? (Can you explain

to me what the government says you did wrong?)

Is there anything important that you think | should know about what they say
you did wrong? (Do you agree with what the government is saying about
you?)
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f. What does (e.g., alien smuggling, controlled substance,
conviction, firearm) mean?

How do you plan to proceed in court? (What do you plan to do next?)
What do you want me to know about you and/or why you are here?

i.  What do you hope happens in court?

s Qe

3. Understanding and Ability to Exercise Rightsand Privileges

a. What are your rights in immigration proceedings?

b. What isalegal representative? What does alegal representative do in court?

c. How do you find an attorney or legal representative?

d. Isthere anyone who can help you with your case?

e. What is“evidence’?

f. Can you give me an example of “evidence’ that may be offered in your
proceeding?

0. What isan “appeal”?

h. Why and how would you file an appeal ?

4. Ability to Present Information and Respond to Questions Relevant to Relief
a. What does “relief from removal” mean?

What forms of relief from remova may be available in these proceedings?

How long have you been in the United States?

Do you have any family in the United States?

Have you or your family ever had papers or permission to be in the United

States?

Has someone hurt you or tried to hurt you in your country?

Are you afraid to go back to your country? Why?

What does (e.g., asylum, cancellation of removal,

withholding of removal) mean?

i. | amgoing to show you arelief application. Please take a moment to review
the application. Can you explain to me how you would fill the application out
or bring it back to me completed?

J. Who do you know who might be able to help you with your case?

©® oo o

@ o

5. Other appropriate questions
a. Isthere anything else you would like to tell me?
b. Arethereany other questions you would like to ask?
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U.S. Department of Justice Mental Health Examination Referral

Executive Office for Immigration Review
_

Respondent: Date:

Case No.: Best Language:
Apparent Country of Origin: Ethnicity (if known):
Judge: Hearing Location:

Place of Detention:

Next Scheduled Hearing Date or Requested Due Date:

Type of Proceeding: Estimated Length of Hearing:

Likely Forms of Relief:

Asylum o Adjustment of status o Temporary Protected Status
Withholding of removal o Cancellation of removal (LPR) o Waiver(s)

Convention Against Torture o Cancellation of removal (non-LPR) o Voluntary Departure

Other:

Oooaog

Estimated Complexity of Issues (Circleone: 1lisleastand 10ismostcomplex): 1 2 3 4 5 6 7 8 9 10

Indicia of amental disorder:

o History of outpatient mental o Poor memory o Severe depression or anxiety
health treatment

o History of psychiatric o Poor attention/concentration o Poor intellectual functioning
hospitalization

o History of self-injurious o Confused or disorganized thinking o Irrational behavior or speechin
behavior court

o History of suicide attempts o Paranoid thinking o Lack of responsivenessin court

o History of limited academic o Grandiose thinking o Other:
achievement

o Currently receiving menta o Seeing or hearing things not
health treatment present

Other Relevant Documents or Health Information:

Other Relevant Information:

Contact with Information about Respondent’ s Health:

Attachments:
o Noticeto Appear (Form [-862) or other charging o Record of Deportable/Inadmissible Alien (Form [-213)
document
o Additional Charges of Deportability/Inadmissibility o Other:
(Form 1-261)

Mental Health Examination Referral
August 2013
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U.S. Department of Justice
Executive Office for Immigration Review
Office of the General Counsel

5107 Leesburg Pike, Suite 2150
Falls Church, Virginia 22041

November 19, 2020

Via Email at sashmed@Ilaw.harvard.edu

Sameer Ahmed

Harvard Immigration and Refugee Clinical Program
6 Everett Street

Cambridge, MA 02138

Re:

FOIA 2021-03376 First Response

Dear Mr. Ahmed:

This letter constitutes our first response to your Freedom of Information Act (FOIA) request dated
October 21, 2020 to the Executive Office for Immigration Review (EOIR) in which you seek:

1. All records, directives, orders, training materials, memoranda, guidance, briefings,
instructions, handouts, flyers, policies, procedures, rules, regulations, email, other electronic
communications and/or any other communications, whether issued verbally or in writing,
regarding DOJ’s and EOIR’s implementation of the Nationwide Policy and the National
Qualified Representative Program, including the following:

a.

Implementation of procedures put into place by EOIR to provide “enhanced
procedural protections, including competency inquiries, mental health examinations,
and bond hearings to certain unrepresented and detained respondents with serious
mental disorders or conditions that may render them incompetent to represent
themselves in immigration proceedings.”

Implementation of procedures put into place by EOIR to provide “Qualified
Representatives (QRs) to certain unrepresented and detained respondents who are
found by an Immigration Judge or the BIA to be mentally incompetent to represent
themselves in immigration proceedings.”

Implementation of procedures authorizing Immigration Judges “to order
competency exams for detained aliens where there are indicia of mental
incompetency and the immigration judge believes that he or she cannot render a
competency determination in the absence of an exam.”

Implementation of procedures authorizing Immigration Judges to provide “custody
hearings to unrepresented detained aliens who were identified as having a serious
mental disorder or condition that may render them incompetent to represent
themselves and have been detained in ICE custody for six months or longer.”

2. Records responsive to Section I that indicate whether they have been provided to personnel
at each Immigration Court, including the Boston Immigration Court.
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3.

4.

Records responsive to Section | that indicate whether they have been provided to personnel
at the Board of Immigration Appeals.

All documents provided to or completed by Immigration Judges when implementing any
part of the NQRP or Nationwide Policy, including any and all Competency Worksheets
completed by Immigration Judges at each Immigration Court, including the Boston
Immigration Court.

All information contained in the “Mental Competence” or “MC” section in EOIR’s
database, including information that tracks decisions and results during the competency
determination process, from the initial identification of indicia of mental incompetence to
the ultimate decision on competence.

Records disclosing the number of ICE detainees who may be mentally incompetent to
represent themselves in immigration proceedings, including records disclosing the
requested information in the following enumerated categories. For each category, please
provide records disclosing the requested information at each Immigration Court, including
the Boston Immigration Court, and at the Board of Immigration Appeals. Please provide
these records broken down by how many detainees have been in each category each year
from 2013 to the present.

a. The total number of ICE detainees where the ICE Office of Chief Counsel provided
relevant information in its possession to inform the Board of Immigration Appeals
or the Immigration Court about the detainee’s mental competency.

b. The total number of ICE detainees where Third Party Notifications were submitted
to the Immigration Judge.

c. The total number of ICE detainees where the Immigration Judge used Third Party
Notifications to find indicia resulting in a “bona fide doubt” that the detainee has a
mental disorder impairing his or her ability to represent him- or herself in an
immigration proceeding

d. The total number of ICE detainees where the Immigration Judge used Third Party
Notifications to find that the detainee was not competent to represent him- or herself
in an immigration proceeding.

e. The total number of ICE detainees where the Immigration Judge found indicia
resulting in a “bona fide doubt” that the detainee has a mental disorder impairing his
or her ability to represent him- or herself in an immigration proceeding and the date
of such finding.

f. The total number of ICE detainees who have any information included in “Mental
Competence” section of EOIR’s database.

g. The total number of ICE detainees where an Immigration Judge held a competency
inquiry to determine whether the detainee has a serious mental disorder or condition
that may render them incompetent to represent themselves in immigration
proceedings, including the date the judicial inquiry was conducted and whether the
Immigration Judge found “reasonable cause” to believe the detainee has a mental
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disorder impairing his or her ability to perform the functions listed in the definition
of competence to represent himor herself.

The total number of ICE detainees where the Immigration Judge held a competency
inquiry and determined that the detainee (1) was competent, (2) was not competent,
or (3) there was insufficient evidence to decide if the detainee was competent, and
the date of the competence determination.

The total number of ICE detainees where an Immigration Judge referred the
detainee for a mental health or competency examination to be conducted by an
independent examiner, and the date of the referral.

The total number of ICE detainees where the Language Services Unit of the Office
of the Chief Immigration Judge was notified so that arrangements were made to
secure the services of a qualified interpreter for a mental health or competency
examination for the detainee.

The total number of ICE detainees where an Immigration Judge ordered that the
detainee be provided a custody hearing because the detainee was identified as
having a serious mental disorder or condition that may render them incompetent to
represent themselves and had been detained in ICE custody for six months or
longer.

The total number of ICE detainees where an Immigration Judge ordered that the
detainee be provided bond after receiving a custody hearing because the detainee
was identified as having a serious mental disorder or condition that may render them
incompetent to represent themselves and had been detained in ICE custody for six
months or longer, as well as the amount of the bond provided.

. The total number of ICE detainees where an Immigration Judge ordered that the

detainee be provided a Qualified Representative because they were found
incompetent to represent themselves.

The total number of ICE detainees where the detainee received a Qualified
Representative after the Immigration Judge ordered it, and the date when the
Qualified Representative was assigned to the detainee.

The total number of ICE detainees where the Immigration Judge ordered the
detainee’s case to be administratively closed or terminated because the detainee had
a serious mental disorder or condition.

7. All records indicating what training has been provided regarding the implementation of the
Nationwide Policy and the NQRP and when such training has occurred, including training

provided to:
a. Personnel at all facilities holding ICE detainees, including medical staff that are
privately contracted by the facilities
b. ICE personnel, including at all Enforcement and Removal Operations Field Offices,
all IHSC personnel, and all Office of the Principal Legal Advisor Field Locations
c. EOIR personnel, including Immigration Judges, Appellate Immigration Judges of

the Board of Immigration Appeals, and Immigration Court clerks and
administrators, as well as the names of each Immigration Judge, Appellate
Immigration Judge, clerk, and administrator that has received such training.
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d. Mental health professionals required to be qualified to conduct mental health
examinations in immigration proceedings.

8. All training materials provided to Immigration Judges related to the implementation of the
Nationwide Policy, NQRP, and the federal district court’s orders in Franco-Gonzalez v.
Holder, No. CV-10-02211 DMG DTBX (C.D. Cal.), including the required *“on-board
[Immigration Judge] training regarding Franco, including the pro se competency standard
and how to apply the bona fide doubt standard for Class Membership” and the “full multi-
hour Franco training.”

9. All records disclosing the existence of specific “mental health dockets” at different
Immigration Courts, the existence of a “mental health panel” at the Board of Immigration
Appeals, the names of all Immigration Judges on such dockets and panels, and how
Immigration Judges are selected for such dockets and panels.

10. All Mental Health Examination Referral forms completed by Immigration Judges to refer
an ICE detainee for a mental health examination.

11. Records disclosing the names and business addresses of all Qualified Representatives
approved to take cases pursuant to the NQRP and Nationwide Policy.

12. All Third Party Notifications received by the Board of Immigration Appeals and all
Immigration Judges at each Immigration Court, including the Boston Immigration Court.

With respect to paragraphs 4 and 5 of your request and to the extent such records exist, we are
denying these portions of your request in their entirety in accordance with FOIA Exemption 6, 5
U.S.C. 8 552(b)(6), which concerns material the release of which would constitute a clearly
unwarranted invasion of the personal privacy of third parties.

Moreover, to the extent mental competency records are “completed by Immigration Judges” and
exist, those records would reside in individual hard-copy Record of Proceedings located in one of
the 63 Immigration Courts or 15 Federal Record Centers geographically located throughout the
United States or its territories, or in EOIR’s Headquarters. Identifying, collecting, and processing
such records would be unduly burdensome. In that regard, these portions of your request as-filed
are improper notwithstanding that would be subject to withholding in their entirety in accordance
with FOIA Exemption 6, 5 U.S.C. § 552(b)(6).

We are continuing to process he remainder of your request.

If you need any further assistance or would like to discuss any aspect of your request, please
contact the FOIA Officer who processed your request or the EOIR FOIA Public Liaison at (703)
605-1297. Additionally, you may contact the Office of Government Information Services (OGIS)
at the National Archives and Records Administration to inquire about the FOIA mediation services
they offer. The contact information for OGIS is as follows: Office of Government Information
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Services, National Archives and Records Administration, Room 2510, 8601 Adelphi Road, College
Park, Maryland 20740-6001; e-mail at ogis@nara.gov; telephone at (202) 741-5770; toll free at
(877) 684-6448; or facsimile at (202) 741-5769.

If you are not satisfied with the Executive Office for Immigration Review’s determination in
response to this request, you may administratively appeal by writing to the Director, Office of
Information Policy (OIP), United States Department of Justice, 441 G Street, NW, 6th Floor,
Washington, D.C. 20530, or you may submit an appeal through OIP’s FOIA STAR portal by
creating an account following the instructions on OIP’s website
https://www.justice.gov/oip/submit-and-track-request-or-appeal.Your appeal must be postmarked
or electronically transmitted within 90 days of the date of my response to your request. If you
submit your appeal by mail, both the letter and the envelope should be clearly marked “Freedom of
Information Act Appeal.”

Sincerely,
Digitally signed by SHELLEY

SHELLEY O'HARA onara

Date: 2020.11.19 19:08:57 -05'00'

Shelley M. O’Hara
Attorney Advisor (FOIA)
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Ahmed, Sameer

From: shelley.m.ohara@usdoj.gov

Sent: Wednesday, November 4, 2020 3:40 PM
To: Ahmed, Sameer

Subject: DOJ-EOIR FOIA Request # 2021-03376

Dear Mr. Ahmed:

The Executive Office for Immigration Review (EOIR) has received your request for expedited treatment of
your Freedom of Information Act (FOIA) request.

The FOIA regulations states that expedited treatment is granted if there is an exceptional need such as jeopardy
to life or personal safety, a threatened loss of substantial due process rights, or an urgency to inform the public
concerning actual or alleged Federal Government activities. See28 C.F.R. § 16.5(e).

Upon review of your request, it has been determined that you did not meet the threshold. Therefore, your
request for expedited treatment has been denied.

If you need any further assistance or would like to discuss any aspect of your request, please contact the FOIA
Officer assigned to this request or the EOIR FOIA Public Liaison at (703) 605-1297. Additionally, you may
contact the Office of Government Information Services (OGIS) at the National Archives and Records
Administration to inquire about the FOIA mediation services they offer. The contact information for OGIS is as
follows: Office of Government Information Services, National Archives and Records Administration, Room
2510, 8601 Adelphi Road, College Park, Maryland 20740-6001; e-mail at ogis@nara.gov; telephone at (202)
741-5770; toll free at (877) 684-6448; or facsimile at (202) 741-5769.

If you are not satisfied with the EOIR’s determination in response to this request, you may administratively
appeal by writing to the Director, Office of Information Policy (OIP), United States Department of Justice, 441
G Street, NW, 6th Floor, Washington, D.C. 20530, or you may submit an appeal through OIP's FOIA STAR
portal by creating an account following the instructions on OIP’s website https://www.justice.gov/oip/submit-
and-track-request-or-appeal. Y our appeal must be postmarked or electronically transmitted within 90 days of the
date of my response to your request. If you submit your appeal by mail, both the letter and the envelope should
be clearly marked “Freedom of Information Act Appeal.”

Sincerely,
Shelley M. O'Hara

Attorney Advisor (FOIA)
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