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October 29, 2019

Holly E. Loiseau
Weil, Gotshal & Manges LLP
2001 M Street, NW Suite 600

Washington, D.C. 20036
+1 (202) 682-7144

holly.loiseau@weil.com

Federal Bureau of Investigation
Attn: FOI/PA
Request Record/Information Dissemination Section
170 Marcel Drive
Winchester, VA 22602-4843
Fax: (540) 868-4391/4997

Re: FREEDOM OF INFORMATION ACT REQUEST FOR DOCUMENTS 
CONTAINING THE NICS STANDARD OPERATING PROCEDURES

Dear Sir or Madam:

Pursuant to the provisions of the Freedom of Information Act (“FOIA”) 5 U.S.C. § 522 et 
seq., our firm hereby requests on behalf of our client, The Brady Center to Prevent Gun Violence 
(“Brady Center”), that the Federal Bureau of Investigation (“FBI”) produce copies of documents 
and records related to the National Instant Criminal Background Check Systems (“NICS”) Standard 
Operating Procedures (“SOPs”), including:

1. All complete or partial tables of contents or indexes that depict, organize, or display any 
SOPs relating to NICS in effect as of October 2019 (“Category 1 Request: Scope”)1;

2. A full and complete (i.e., unredacted) copy of each and every current SOP relating to 
NICS, including any cover page, attachments, and/or exhibits thereto in effect as of 
October 2019 (“Category 2 Request: Current SOPs”);

3. A full and complete (i.e., unredacted) copy of each and every historical SOP relating to 
NICS (including those that have been revised and/or are no longer in effect) dating back 
to January 1, 2011, including any cover page, attachments, and/or exhibits thereto 
(“Category 3 Request: Historical SOPs”);

AVAILABILITY OF EXISTING NICS SOPS AND RELATED IMPLICATIONS

In Sanders v. United States, 324 F. Supp. 3d 636 (D.S.C. 2018), the United States District 
Court for the District of South Carolina ordered the United States to produce ”all NICS SOPs in 
effect in April 2015.”  “February 7, 2018 Order” [ECF No. 52].  Approximately one week later, the 
United States filed a “Notice of Compliance” certifying that it transmitted by one compact disc a 

1 The SOPs contained in Exhibit A appear to be part of a larger set of NICS SOPs, and the purpose 
of this request is, in part, to determine which SOPs from the incomplete and redacted set in the 
Brady Center’s possession are missing or withheld.
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“complete, unredacted, set” of NICS SOPs “in effect in April 2015 for in camera review by the 
Court.”  “February 15, 2018 Notice of Compliance” [ECF No. 53].  Subsequently, upon the Court’s 
review, a number of additional NICS SOPs were disclosed in the course of litigation.  See 
“November 30, 2017 Motion to Dismiss” by United States of America [ECF No. 43], “December 22, 
2017 Response in Opposition to Motion to Dismiss” by Plaintiff [ECF No. 44], “March 30, 2018 
Supplement to Motion to Dismiss” by United States of America [ECF No. 66] (filing and disclosing 
SOPs 1.3, 3.4, 5.0, 5.4.7, 5.5.3, 5.5.4, 5.5.5, 5.10, 5.16 and 12.0 as exhibits).  These publicly 
available SOPs are included as Exhibit A attached to this request.  Moreover, SOPs 3.4, 5.5.4, 5.5.5, 
and 12.0 were produced with minor to extensive redactions.  The Brady Center hereby requests that 
the FBI produce NICS SOPs 3.4, 5.5.4, 5.5.5, and 12.0 without redaction.

It is clear that there are a significant number of SOPs that relate to the administration of the 
NICS system beyond those included in Exhibit A.  Below is a non-exhaustive list that encompasses 
NICS SOPs identified from the document productions made in the Sanders case.  At a minimum, the 
Brady Center expects that each individual SOP listed below is responsive to at least one if not all of 
the Brady Center’s requests.  The Brady Center hereby requests that the FBI produce each of the 
SOPs identified below without redaction as well as any other SOPs responsive to the Brady Center’s 
requests.

Additional NICS SOPs Known to Exist:

1. SOP 3.0 (as cross-referenced in SOP 3.4)
2. SOP 3.4.1 (as cross-referenced in SOP 3.4)
3. SOP 3.10 (as cross-referenced in SOP 3.4)
4. SOP 5.4.3 (as cross-referenced in SOP 5.5.4)
5. SOP 5.5.8 (as cross-referenced in SOP 5.5.4)
6. SOP 5.6 (as cross-referenced in SOP 5.5.4)
7. SOP 5.9 (as cross-referenced in SOP 5.5.4)
8. SOP 5.10 (as cross-referenced in SOP 3.4)
9. SOP 5.15 (as cross-referenced in SOP 5.5.3)
10. SOP 5.20 (as cross-referenced in SOP 5.5.4)
11. SOP 5.2.2 (as cross-referenced in SOP 3.4)
12. SOP 5.3 (as cross-referenced in SOP 3.4)
13. SOP 5.4.5 (as cross-referenced in SOP 5.4.7)
14. SOP 5.4.9 (as cross-referenced in SOP 5.5.3)
15. SOP 5.5.8 (as cross-referenced in SOP 5.5.4)
16. SOP 5.6 (as cross-referenced in SOP 5.5.4)
17. SOP 5.6.1 (as cross-referenced in SOP 5.5.4)
18. SOP 5.7.1 (as cross-referenced in SOP 3.4)
19. SOP 5.7.2 (as cross-referenced in SOP 3.4)
20. SOP 10.1 (as cross-referenced in SOP 5.5.5)
21. SOP 11.1.2 (as cross-referenced in SOP 5.5.4)

Again, the list of 21 SOPs above is non-exhaustive – the Brady Center expects that there are 
far more SOPs that are responsive to the Brady Center’s three categories of requests.  Indeed, given 
the numbering system above, it is clear that there are far greater than 21 SOPs relating to NICS.2  
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Thus, the Brady Center’s expectation would be that the above SOPs and their surrounding SOPs are 
likely directly responsive to its requests.

EXEMPTIONS UNDER 5 U.S.C. 552(b) DO NOT APPLY

The purpose of FOIA is to “to pierce the veil of administrative secrecy and to open agency 
action to the light of public scrutiny.”  Dep’t of Air Force v. Rose, 425 U.S. 352, 361 (1976) (internal 
citations omitted).  An agency must disclose agency records to any person pursuant to FOIA’s § 
552(a, “unless they may be withheld pursuant to one of the nine enumerated exemptions listed in § 
552(b).” Dep’t of Justice v. Julian, 486 U.S. 1, 8 (1988); 5 U.S.C. § 552(a), (b)(1)-(9).  “Consistent 
with the Act’s goal of broad disclosure, these exemptions have been consistently given a narrow 
compass.”  Dep’t of Justice v. Tax Analysts, 492 U.S. 136, 151 (1989) (ordering disclosure of 
requested documents).  Courts resolve all doubts in favor of disclosure.  See Dep’t of Interior v. 
Klamath Water Users Protective Ass’n, 532 U.S. 1, 8 (2001).  Further, the agency challenging a 
FOIA request bears the burden of establishing that any claimed exemption applies.  Nat’l Council of 
La Raza v. Dep’t of Justice, 411 F.3d 350, 356 (2d Cir. 2005); 5 U.S.C. § 552(a)(4)(B).

Of the statutory exemptions under FOIA, only two exemptions are potentially relevant to the 
Brady Center’s requests: Exemption (b)(7)(E) or Exemption (b)(5).  See 5 U.S.C. § 552(a), (b)(1)-
(9).  As explained below, the documents requested by the Brady Center fall under neither exemption 
and therefore responsive documents should be produced without redactions accordingly.  Responsive 
documents are requested to be produced in their entirety, including all attachments, enclosures, and 
exhibits.  In the event that the FBI or related agency does find an exemption applies, the Brady 
Center respectfully requests that the FBI “carry its burden of demonstrating [that an exemption 
applies] by submitting detailed explanations[, such as through the use of declarations,] why any 
withheld documents fall within an exemption.”  Florez v. CIA, 829 F.3d 178, 182 (2d Cir. 2016).  
Further, the Brady Center requests that any documents responsive to the Brady Center’s requests that 
it determines cannot be disclosed be identified in accordance with Vaughn v. Rosen, 523 F.2d 1136 
(D.C. Cir. 1975).3  FOIA regulations provide that, if some parts of records containing the requested 
information fall within the statutory exemptions to mandatory disclosure, the non-exempt material 
shall be disclosed after the exempt material has been redacted.  See 5 U.S.C. § 522(b); 28 C.P.R. § 
16.6.  Finally, if the requested records are not in the possession of the FBI or its agents, the Brady 
Center requests that the FBI identify all federal agencies and/or other individuals and entities 
believed to possess such documents.  

2 The list above includes SOPs in Parts 3, 5, 10, and 11 (implying that there are Parts 1, 2, 4, 6, 7, 8, 
9), as well as one or two degrees of sub-Parts – indicating that there are a significant number of sub-
Parts within each Part that would also be responsive.
3 “Preparation of a Vaughn index requires agencies to itemize and index documents requested, 
segregate their disclosable and nondisclosable portions, and correlate each nondisclosable portion 
with Freedom of Information Act provision which exempts it from disclosure.”  Ferguson v. F.B.I., 
722 F.Supp. 1137, 1144 (S.D.N.Y.1989) (internal citation omitted).  “The purpose of a Vaughn 
index is to afford a FOIA plaintiff an opportunity to decide which of the listed documents it wants 
and to determine whether it believes it has a basis to defeat the Government’s claim of a FOIA 
exemption.”  New York Times Co. v.  Dep’t of Justice, 762 F.3d 233, 237 (2d Cir. 2014) (internal 
citations omitted).
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5 U.S.C. 552(b)(7)(E)

There are discrete categories of law enforcement and national security records that are 
exempt from FOIA requirements.  Most notably, 5 U.S.C. § 552(b)(7)(E) allows agencies to 
withhold only “records or information compiled for law enforcement purposes,” but only to the 
extent that the production of such law enforcement records or information would “disclose 
techniques and procedures for law enforcement investigations or prosecutions, or  would disclose 
guidelines for law enforcement investigations or prosecutions if such disclosure could reasonably be 
expected to risk circumvention of the law.”  5 U.S.C. § 552(b)(7)(E).  

The Criminal Justice Information Services (“CJIS”) division of the FBI has repeatedly 
insisted that NICS is not a law enforcement agency.  See Sanders v. United States, Civil Action No. 
2:16-2356-RMG (D.S.C. 2018), ECF No. 43, Exhibit 21, p. 66, 78, 113 (noting that former Acting 
Unit Chief John C. Quinlan of the N-DEx Program Office stated in his deposition: “You have to be a 
criminal justice agency, so NICS does not have access to N-DEx because it’s not a criminal justice 
entity within – within the FBI.”).  Indeed, the NICS system itself is used to monitor a process that is 
entirely legal: the purchase of a firearm.  See id.  ECF No. 44, Exhibit 14, p. 167, 193, 195, 209-11, 
215, 216 (noting that former Assistant Director Stephen L. Morris of the CJIS Division stated in his 
deposition: “Well, in short term, my basis would be the administration of criminal justice is when 
you’re dealing with criminals, and not everybody that conducts a NICS transaction is a criminal. 
Those are law-abiding citizens trying to purchase a firearm. They’re not criminals.”).  Id. at 210-11.  
Thus, because (in the FBI’s own view) the NICS is not a law enforcement agency—and it therefore 
follows that the FBI does not use NICS SOPs for law enforcement purposes—the Brady Center need 
not entertain the question of whether the NICS SOPs could constitute “techniques and procedures” 
or “guidelines” within Exemption (7)(E) as it only applies to law enforcement records.  As such, 
Exemption (7)(E) should be inapplicable for each document responsive to Brady Center’s requests.

5 U.S.C. 552(b)(5)

In order for 5 U.S.C. 552(b)(5) to apply, the documents that an agency is withholding must 
be both “predecisional” and “deliberative.”  Brennan Center for Justice at N.Y. University School of 
Law v. Dep’t of Justice, 697 F.3d 184, 194 (2nd Cir. 2012).  The NICS SOPS are neither.  “This 
privilege protects recommendations, draft documents, proposals, suggestions, and other subjective 
documents which reflect the personal opinions of the writer rather than the policy of the agency.” Id. 
(internal quotations and citations omitted) (emphasis added).  Specifically, a “document claimed to 
be exempt will be found outside Exemption 5 if it closely resembles that which FOIA affirmatively 
requires to be disclosed” such as “statements of policy and interpretations which have been 
adopted by the agency and are not published in the Federal Register” or “administrative staff 
manuals and instructions to staff that affect a member of the public.” Id. (emphasis added). 

Here, it is clear that Exemption (b)(5) does not apply.  As the Fourth Circuit recently held, 
“the NICS SOPs contain a set of requirements specifying the course of action an Examiner must take 
in conducting a background check,” and the SOPs are “rigid,” “highly structured,” and “Examiners 
are governed by the SOPs, which mandate the standards for approval or denial of the firearm sale.”  
Sanders, 937 F.3d at 329.  The mandatory nature of the NICS SOPs relied on are, therefore, not akin 
to “recommendations, draft documents, proposals, suggestions, and other subjective documents 
which reflect the personal opinions of the writer rather than the policy of the agency” that would 
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entitle them to protection from disclosure under Exemption (b)(5).  Rather, they are closer to 
“administrative staff manuals and instructions to staff that affect a member of the public,” for which 
Exemption (b)(5) does not grant any protection.  As such, Exemption (b)(5) should also be 
inapplicable for each document responsive to Brady Center’s requests.

FORMAT AND PRODUCTION REQUESTS

The Brady Center further requests that, pursuant to 5 U.S.C. § 522(a)(3)(B), the FBI produce 
responsive documents in the native electronic format in which the document was created.  To the 
extent that the FBI is unable to produce the responsive documents in the requested format, the Brady 
Center requests confirmation that the record does not exist in native format and production of the 
documents in the following format, listed in order of the Brady Center’s preference: (1) PDF format 
or (2) paper copy.

The Brady Center requests that the FBI produce these documents within twenty (20) 
working days as required by FOIA.  Additionally, in accordance with Section 7 of the OPEN 
Government Act of 2007, Pub. L. No. 110-175, and pursuant to Attorney General Holder’s FOIA 
Memorandum of March 19, 2009, the Brady Center requests that the FBI provide the individualized 
tracking number associated with this request should the request take longer than 10 days to process.

FEE WAIVER REQUEST

Pursuant to 31 C.F.R. § 1.7(d), this request qualifies for a fee waiver because the requested 
information will be used for a public interest purpose and not for commercial purposes.  The Brady 
Center is a 501(c)(3) non-profit dedicated to creating a safer America by cutting gun deaths in half 
by 2025.  The requested information will be used to educate the public and further this goal.  In the 
past, federal agencies have granted the Brady Center (previously known as the Center to Prevent 
Handgun Violence) a fee waiver under like circumstances. See, e.g., Center to Prevent Handgun 
Violence v. Dep’t of the Treasury, 49 F.Supp.2d 3, 5 (D.D.C. 1999) (acknowledging the Bureau of 
Alcohol, Tobacco, Firearms and Explosives’s past grant of a fee waiver to the Brady Center for a 
similar request of government records).

The Brady Center appreciates your prompt consideration of this request. If you have any 
questions, or if  the Brady Center can be of any assistance in expediting this request, please contact 
me at (202) 682-7144.

5
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Sincerely,

By:       /s/ Holly E. Loiseau

Holly E. Loiseau
WEIL, GOTSHAL & MANGES LLP

    2001 M Street, NW Suite 600
Washington, DC 20036
T: (202) 682-7144
F: (202) 857-0940
Holly.Loiseau@Weil.com

Attorney for The Brady Center to 
Prevent Gun Violence.

cc: Joshua Scharff
Tess Fardon
Kayleigh Golish
Alex Walsh
Amama Rasani
John Lapin
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SOP Number: 5.4.7      ] Page 1 ofl0           1 Date last revised: 07/02/2014 

Title: CONTROLLED SUBSTANCE (Federal Prohibitor 922(g)(3)) 

Dru~ Arrest Within the Past Year 
Dru~ Paraphernalia Within the Past Year 
Drivin~ Under the Influence 
Multiple Dru~/DUI Arrests Within the Past Five Years 
Prescription Drubs/Synthetic Dru~s 

The Bureau of Alcohol, Tobacco, Firearms and Explosives (ATF) Regulation Title 27, Code of 

Federal Regulations (C.F.R.), Section 478.11, defines an unlawful user of or addicted to any 

controlled substance as "A person who has lost the power of self-control with reference to the 

use of a controlled substance; and any person who is a current user of a controlled substance in a 

manner other than prescribed by a licensed physician. Such use is not limited to the use of drugs 

on a particular day, or within a matter of days or weeks before, but rather that the unlawful use 

has occurred recently enough to indicate that the individual is actively engaged in such conduct. 

A person may be an unlawful current user of a controlled substance even though the substance is 

not being used at the precise time the person seeks to acquire a firearm or receives or possesses a 

firearm. An inference of current use may be drawn from evidence of a recent use or possession 

of a controlled substance or a pattern of use or possession that reasonably covers the present 

time, e.g., a conviction for use or possession of a controlled substance within the past year; 

multiple arrests for such offenses within the past five years with the most recent arrest occurred 

within the past year; or persons found through a drug test to use a controlled substance 

unlawfully, provided that the test was administered within the past year." 

Evidence of possession of controlled substance within the past year could constitute a prohibitor 

even though the individual is actually convicted of a different offense. In this case, a field or 

chemical test must have been administered to establish the substance seized from the defendant 

was a controlled substance (marijuana, not oregano; cocaine, not powdered sugar; paraphernalia 

that tests positive for a controlled substance, etc.). 

SUBJECT TO PROTECTIVE ORDER 

FBI-00000234 
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A. Needs MoreResearch 

Reduced Conviction As Recent Use/Possession 

An arrest for a drug offense/DUI within the past year, with a conviction for a non-drug offense, 

would require research to determine if a field or chemical test was administered on the person 

and was found to be positive for controlled substances, OR if the substance that was possessed 

at the time of the arrest was determined to be a controlled substance though a field or chemical 

test of the material. 

***Examples of charges to research will include, but are not limited to, the following: An 

example would be an individual arrested for possession of a controlled substance or DUI but 

convicted of disorderly conduct or careless driving. Because there was an indication of a 

controlled substance present at the time of the arrest for the drug offense/DUI, even though the 

individual was convicted of a non-drug offense, the inference of current use can be drawn from 

the evidence of recent possession, if proven, that the drugs were in fact present at the occurrence 

of the offense. 

Dru~ Arrest Within the Past Year (No Arrests within the Previous Five Years) 

If there has been a drug arrest in the past year, without a conviction, you must determine if it can 

be proven that the individual, or the substance in his/her possession, tested positive for a 

controlled substance that has no federally accepted medical use, this would be enough to 

establish inference of current or recent drug use or possession. 

If an individual admits to using or possessing a controlled substance which has no federally 

accepted medical use, then this is enough to establish recent use/possession. 

The LAT can assist in determining the federal legal status of the substance involved. 

Any requests or review of an incident report or other documentation to determine whether 

this standard is met may be directed to the LAT. 

The NICS will not rely on the officer’s opinion that the material is a controlled substance. 

The NICS will only accept the material is a controlled substance once proven by a field or 

chemical test. 

EXCEPTION: in the case of prescription medication, the NICS will rely on identification 

(by the markings on the pills) by the Poison Control Center or a Pharmacist in lieu of a 
chemical test. 

SUBJECT TO PROTECTIVE ORDER 

FBI-00000235 
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Question of Who Actually Possessed the Dru~ 

If an individual is arrested (no conviction present) for possession of a controlled substance found 
in his/her vehicle or his/her home, and there are other people present at the time of arrest, it must 
be established the individual in question actually possessed or admitted to ownership of the 
controlled substance. It must also be established the substance is, in fact, a controlled substance 
(by subject’s admission or field or chemical drug test). The NICS will not rely on the opinion or 
speculation of the officer of which individual possessed the drug (in the case of multiple person 
arrests), or the identity of the substance, absent a field or chemical test or admission by person 
arrested, in order for it to be a disqualifier in the absence of a conviction. If the facts cannot be 
established, this prohibitor will not apply. 

In the case of the prescription medication’s identity, the NICS will rely on identification (by the 
markings on the pills) by the Poison Control Center or a pharmacist in lieu of a chemical test. 

"Dismissed" on the Record or Discovered Durin~ In-house Research 

Note: Per ATF Chief Counsel, a "dismissed" charge is considered an "arrest" as stated in 

examples for a "pattern of use or possession" within the ATF regulation (Title 27, C.F.R., 

Section 478.11). 

When considering current use/possession, drug offenses including DUI and drug paraphernalia 
offenses with a disposition of"Dismissed" posted to the criminal history record would not 
require additional research for 922(g)(3). As a result, the prohibitor for an inference of current 
use/possession would not apply. 

When considering multiple arrests within the last five years and the most recent occurring within 
the last year, a disposition of"Dismissed" appearing on the criminal history record (III, NCIC, 
NGI, Scanning or Web Site) is to be considered when researching federal prohibitor 922(g)(3) 
for multiple arrests in the past five years. 

"Dismissed" Discovered Durin~ External Research 

If you are researching for a disposition for a drug arrest within the past year and find that the 

charge was dismissed, but also gain knowledge that the individual was positively drug tested, or 

the substance possessed was field or chemical tested positive for controlled substance residue, 

this is a disqualifier for federal prohibitor 922(g)(3) (Title 18, United States Code (U. S.C.), 

Section 922(g)(3))--as an inference of recent use or possession being established. 

Please note you must wait for all documentation to be received, i.e., incident report, before 

making a final decision. 

SUBJECT TO PROTECTIVE ORDER 

FBI-00000236 

2:16-cv-02356-RMG     Date Filed 12/22/17    Entry Number 44-29     Page 4 of 11

32



Disposition Terminology that is "Not a Conviction" 

A conviction within the past year DOES NOT include probation before judgment, deferred 

prosecution, pretrial diversion, etc. Even though a guilty plea may be involved, this is not 
necessarily an admission of nse of a controlled snbstance and may not, by itself, be used as an 

"inference of current use or possession" in the past year. Since there is no adjndication of 
gnilt, these terms may not be used to satisfy the conviction example. Arrests with such a 

disposition must be treated as if they had no disposition at all (open arrest) and the incident 

report needs to be obtained to determine inference or current use or possession. These are 
examples only, not a complete listing, but are described on the state terminology pages. 

If one of the terms listed above is within the past five years and if the person is currently serving 

the probationary period (current active probation), this is still considered an open arrest and will 

be used in the multiple drug arrest scenario. 

If the dismissal is posted to the record, or if completion of terms, automatic dismissal or 

discharge time frame, etc. has been reached (refer to the state terminology page for specifics as 

to when the term is no longer a conviction), and the arrest is in the past year, it cannot be used as 

a prohibition for Title 18, U.S.C., Section 922(g)(3) for an inference of current use/possession. 

If the dismissal is posted to the record, or if completion of terms, automatic dismissal or 

discharge time frame, etc. has been reached and there are multiple arrests within the past five 

years and an arrest within the past year, this can be used as a prohibition for Title 18, U.S.C., 

Section 922(g)(3) for multiple arrests. 

Durin~ Course of Research 

If you are researching another charge and discover a drug charge or a drug paraphernalia charge, 

further research must be conducted. 

Paraphernalia can be used as inference of current use/possession IF you gain knowledge that 

drugs were present or used at the time of an arrest. For example, the paraphernalia tested 

positive for drug residue. You must make sure it is proven through a field or chemical test, the 

"drug" was a controlled substance AND it was the subj ect’s drug. This applies whether the 

arrest was for drugs or not. 

SUBJECT TO PROTECTIVE ORDER 

FBI-00000237 
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Dru~ Paraphernalia Within the Past Year 

If you have an arrest for drug paraphernalia within the past year, you must research it. 

Drug paraphernalia is not a drug charge within the meaning of Title 18, U.S.C., Section 

922(g)(3), the federal drug prohibitor. Paraphernalia charges can only be disqualifying if the 

residue was subjected to a field or chemical test and the residue tested positive as a controlled 

substance within the past year, and was in the actual physical possession of the offender. If the 

paraphernalia is found in his/her vehicle or his/her home, and there are other people present at 

the time of arrest, it must be established the individual in question actually possessed or admitted 

to ownership of the controlled substance. 

A drug paraphernalia charge outside the past year cannot be used in the multiple drug offenses 

in the past five year scenario. 

If you are researching another charge and discover a drug paraphernalia charge, the drug 

paraphernalia cannot be used as a disqualifier as an arrest within the past year unless the 

paraphernalia has field or chemically tested positive for residue of a controlled substance. 

Please be cognizant of those states in which drug paraphernalia charges may meet federal criteria 

for prohibitor 922(g)(1). 

Example: Maryland drug paraphernalia. If in doubt, contact LAT. 

Drivin~ Under the Influence {DUI)/Public Intox, Etc. 

In the maj ority of the states, DUI statutes include driving under the influence of drugs. When 

researching DUI offenses for federal prohibitor 922(g)(3) which can include controlled 

substances or alcohol, which is not defined as a controlled substance under Title 21 U.S.C., and 

Title 21, C.F.R., part 802, please refer to the statute of the offense, state information pages, or the 

LAT to determine if the offense could possibly include controlled substances. 

Due to numerous inquiries on how far back DUI (of controlled substances) charges must be 

researched, the NICS Management determined that research must be conducted on DUIs with no 

dispositions that have occurred within the past two years only; DUI convictions within the past 

year; or if you have a DUI!Drug conviction that is under current active probation only. Research 

includes requesting the disposition and police report. The exception would be the multiple 

drug/DUI arrests within the past five years. 
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Multiple Dru~/DUI Arrests Within the Past Five Years 

If multiple DUI offenses and/or a DUI and a Drug offense are listed as arrests in the past five 

years, research must be conducted to determine if the DUI offense(s) was/were drug or alcohol 

related. Additional research includes obtaining a police report and disposition information for 

the DUI offense(s). This, also, applies to any charge that is not exclusively alcohol related (ex. 

public intoxication). 

Evidence of multiple drug arrests within the past five years, the most recent occurring in the past 

year, does qualify under federal prohibitor 922(g)(3). If any of the drug/DUI arrests within the 

past five years (or the last year) are dismissed, that particular offense can be considered as part 

of the pattern of use in determining whether a disqualifier exists under federal prohibitor 

922(g)(3). 

If an arrest within the past year/five years shows a dispositional term that, once completed, is not 

a conviction per the specific state’s terminology page, refer to section entitled "Disposition 

Terminology that is Not a Conviction" above. 

If information has been sought on a drug/DUI charge, or a drug test result, but has not been 

returned to the NICS, or the agency refuses to provide the necessary information to make a 

determination on this prohibitor, the transaction would remain in open status after the third 

business day. 

DUI Arrest (without a conviction) That May or May Not Include Alcohol in the Arrest 

Report 

For DUI arrests within the past year (without a final disposition), that, per the police report, 

involve drugs and may or may not involve alcohol, it must be established that the controlled 

substance referenced in the documentation is a scheduled controlled substance AND is illegally 

or unlawfully used or possessed. 

If any one of the following facts can be established through the police report or other 

documentation, it will meet 922(g)(3) inference of current 

1) The individual admits to using more than the that individual’s physician prescribed dosage of 

a scheduled controlled substance, or (2) in a manner other than the controlled substance was 
prescribed to him/her by a licensed physician - see "prescription drugs" section below for 

additional information regarding this standard and contact LAT to review documentation if you 

can not determine if this standard will apply. 
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The fact that the police arrested the individual for DUI, and alcohol was not involved, is not 

enough, in itself, to meet the factual patterns that are required for the federal drug prohibitor. 

The police have different standards for arresting individuals for DUI than what is required for 

establishing a federal disqualification under Title 18, U.S.C., Section 922(g)(3). 

DUI Charge Not Within the Past Year~ Conviction Is Within the Past Year 

If there is a DUI charge that is not within the past year, but the conviction is within the past year 

prior to the NICS check, this conviction is to be used as a denial only if the record of conviction 

confirms the conviction is for DUI drugs only, and the drug involved is a scheduled controlled 

substance. Per the NICS legal counsel, the incident report can be used to determine if drugs 

(scheduled controlled substances) were involved at the time of arrest. If there is no indication of 

drugs, it is not necessary to obtain the record of conviction as the prohibitor does not apply. The 

ATF Chief Counsel has interpreted ATF Regulation Title 27, C.F.R., Section 478.11, for "a 

conviction for use or possession of a controlled substance within the past year" as a conviction 

within the past year, although the use or possession (or DOA) may not be within the past year. 

The interpretation will remain the same unless the ATF Regulation changes. 

Note: "Within the past year" is defined as being 365 days from the conviction date. Example: 

conviction date of 10/5/2005 is prohibiting through 10/4/2006. If the attempted purchase date is 

10/5/2006, it does not meet under prohibitor 922(g)(3). 

One Dru~ Arrest with No Disposition 

Due to numerous inquiries on how far back a drug charge with no disposition must be 

researched, the NICS Management has determined that research must be conducted on drug 

charges with no dispositions (no other arrests within the past three years) occurring within the 

past three years only to determine if the conviction occurred within the past year or if you have a 

drug conviction that is under current active probation only. 

Dru~ Charge Not Within the Past Year~ Conviction Is Within the Past Year 

If there is a drug charge that is not within the past year, but the drug conviction is within the past 

year prior to the NICS check, it is to be used as a denial. ATF Chief Counsel has interpreted ATF 

Regulation Title 27, C.F.R., Section 478.11, for "a conviction for use or possession of a 

controlled substance within the past year" as a conviction within the past year, although the use 

or possession (or DOA) may not be within the past year. The interpretation will remain the same 

unless the ATF Regulation changes. 

For appealed transactions, if the conviction is within the past year (from the time of the NICS 

check), the deny decision is sustained (valid deny at the time). 

This will make our decisions standard for the initial deny and the appeal. 
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Note: "Within the past year" is defined as being 365 days from the conviction date. Example: 

conviction date of 10/5/2005 is prohibiting through 10/4/2006. If the attempted purchase date is 

10/5/2006, it does not meet under prohibitor 922(g)(3). 

Probations Which Include Drug Tests 

Conditions of probation must be researched for a drug test within the past year, SOP 5.4.5. 

When researching an individual currently on active probation to determine if there are any 

conditions prohibiting him/her from possessing a firearm, you must also verify there are no 

conditions regarding drug use and, if there are, ask if he/she has tested positive for drugs within 

the past year. If a verbal response is received that a probationer failed a drug test/screening, 

confirmation of this positive result MUST be obtained in writing (a copy of the test results or 

official documentation signed by an agency official). This applies when calling/faxing on all 

known active probations regardless of the charge. 

If it is a drug charge and you are unable to obtain the necessary information or the agency refuses 

to provide you with the information and no other prohibition has been established, this 

transaction must remain in open status after the third business day. 

If it is a non-drug charge and the information cannot be obtained, federal prohibitor 922(g)(3) no 

longer applies. 

Prescription Drugs 

To qualify under federal prohibitor 922(g)(3), it must be determined that the prescription drug is 
a controlled substance as defined below by federal statute. The state definition of a controlled 
substance may not be the same as the federal definition under Title 21. Contact with the LAT or 
outside agencies may be required to verify the type of drug involved to determine if it meets this 
definition which is required to establish 922(g)(3). 

Prescription drugs, as defined by Title 21, U.S.C., Section 802, which are scheduled controlled 

substances, may qualify under federal prohibitor 922(g)(3) if used in a non-prescribed manner. 

Per guidance from ATF legal counsel, it must be established that the individual’s licensed 

physician issued the prescription and that the individual’s prescription advises against the 

individual taking the substance in a particular manner (amount, taking with alcohol, taking while 

driving, etc.) It is not enough to establish a general warning or guidance for the substance 

(whether or not that guidance is listed on the pill bottle). You must establish that a licensed 

physician prescribed the controlled substance with specific guidance and that the 

individual/subject took the controlled substance in a manner that is against the licensed 

physician’s specific guidance. 

Prescription drugs may also qualify for federal prohibitor 922(g)(3) if a person has them in 

his/her possession by unlawful means, such as forging a prescription, stealing a prescription 
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medication, taking a drug that was not prescribed for the individual but for someone else, or 
obtaining a prescription drug by fraud, and the drugs are a scheduled controlled substance. 

Synthetic Drugs 

Per emergency orders of the DEA, dated March 1,2011 and October 21,2011, certain synthetic 

drugs, as amended in section 201 of the Controlled Substances Act (CSA), and their salts, 

isomers, and salts or isomers have been placed into Schedule I of the CSA and may qualify under 

federal prohibitor 922(g)(3). The LAT has access to information to determine if the particular 

synthetic drug involved is a Scheduled I controlled substance. Most common product names to 

indicate potential Schedule I controlled substance involved are, but not limited to "K2," "Spice," 

and "Bath Salts." 

Substances Not Included Under the Controlled Substance Act 

Per the ATF, alcohol, glue, and, paint huffing/sniffing are not prohibited under the Controlled 

Substance Act. 

Materials to Make a Controlled Substance 

An arrest involving only the possession of materials to make a controlled substance does not 

qualify under the prohibitor. There has to exist a controlled substance or the subject must have 

admitted to actually making a controlled substance (e.g., methamphetamine) rather than 

attempting to make, i.e., possessing the materials but not completing manufacture, hence, no 

possession. This does not eliminate the possibility of a state prohibitor for these types of 

offenses. 

Attempts and Conspiracies 

"Attempt" or "Conspiracy" to possess a drug/controlled substance does not qualify under federal 

prohibitor 922(g)(3). 

Drug Card/Medical Mariiuana 

Note: The federal government finds that Mari[uana/THC has no accepted medical use. 

Any state issued prescription for Marijuana/THC is invalid under federal law. If use or 

possession of Marijuana/THC within the past year can be established, the prohibitor 

applies even if the subject has a valid state prescription. This also applies in states in which 

Marijuana/THC is legal under the laws of the state or any other purpose. 

If information is obtained that shows the subject is in possession of a state issued drug card, this 

is enough to establish an inference of current use for federal prohibitor 922(g)(3). The 

information may be obtained by an admission by the individual that they have the drug card or 

by presenting a copy of the drug card within the past year. 
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The following scenarios will be utilized to determine if the inference of current use within the 

past year applies: 

(1) One year from the date of the card’s expiration date; or 

(2) One year from the date of"admission" of possession of the card, if no expiration date is 

available; or 

(3) One year from the date the card is relinquished. 
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