
U.S. Department of Justice 
        Office of Information Policy 
        Sixth Floor 

441 G Street, NW 

Washington, DC  20530-0001 

 
 

Telephone: (202) 514-3642 

 

          December 10, 2020 

 

Austin R. Evers 

American Oversight 

1030 15th Street NW Suite B255    Re: DOJ-2020-007102 

Washington, DC  20005      19-cv-03540 (D.D.C.) 

foia@americanoversight.org      VRB:TAZ:BPF 

   

Dear Austin Evers: 

 

 This is a fifth interim response to certain Freedom of Information Act (FOIA) requests 

you submitted between September 24, 2019, and October 4, 2019, seeking various records 

related to the withholding of funds from Ukraine, including the July 25, 2019 telephone call 

between President Trump and Ukrainian President Zelensky, the resultant whistleblower 

complaint, and individuals relevant to the topic. 

 

 On May 22, 2020, July 10, 2020, September 10, and November 10, 2020, OIP sent 

interim responses to you.  OIP has now processed an additional 94 pages containing records 

responsive to your request.  I have determined that these 94 pages are appropriate for release 

with excisions made pursuant to Exemptions 5, and 6 of the FOIA, 5 U.S.C. § 552(b)(5) and 

(b)(6), and copies are enclosed.  Please note that the enclosed pages also contain duplicative 

records, which have not been processed and are marked accordingly.  Exemption 5 pertains to 

certain inter- and intra-agency communications protected by the deliberative process privilege.  

Exemption 6 pertains to information the release of which would constitute a clearly 

unwarranted invasion of personal privacy. 

 

 For your information, Congress excluded three discrete categories of law enforcement 

and national security records from the requirements of the FOIA.  See 5 U.S.C. § 552(c) 

(2018).  This response is limited to those records that are subject to the requirements of the 

FOIA.  This is a standard notification that is given to all our requesters and should not be taken 

as an indication that excluded records do, or do not, exist. 
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 If you have any questions regarding this response, please contact Andrew Freidah of 

the Department’s Civil Division, Federal Programs Branch, at 202-305-0879. 

    

 Sincerely, 

  
  Timothy Ziese 

  Senior Supervisory Attorney 

  for 

  Vanessa R. Brinkmann 

  Senior Counsel 
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October 22, 2019

Honorable Steven A. Engel

Assistant Attorney General

Office of Legal Counsel

U.S. Department of Justice

950 Pennsylvania Ave., N.W.

Washington, D.C.   20530

Dear Assistant Attorney General Engel:

Thank you for your interest in the views of the Inspector General community on the concerns


raised by the Inspector General of the Intelligence Community (ICIG) in response to the Office


of Legal Counsel’s (OLC) September 3, 2019 Memorandum for the Office of the Director of


National Intelligence (ODNI). That memorandum effectively overruled the determination by the


ICIG regarding an “urgent concern” complaint under the Intelligence Community Whistleblower


Protection Act (ICWPA) that the ICIG concluded appeared credible and therefore needed to be


transmitted to Congress. This letter from the Council of the Inspectors General on Integrity and


Efficiency, on behalf of the undersigned federal Inspectors General (IG), expresses our support


for the position advanced by the ICIG and our concern that the OLC opinion, if not withdrawn or


modified, could seriously undermine the critical role whistleblowers play in coming forward to


report waste, fraud, abuse, and misconduct across the federal government. Further, as


addressed in detail below, OLC’s interpretation regarding the ICWPA procedure in question,


which mirrors the procedure that Congress included in Section 5(d) of the Inspector General Act


of 1978 (IG Act), has the potential to undermine IG independence across the federal


government.  

As an initial matter, we find the arguments and concerns raised by the ICIG in his September 17,


2019 response to the OLC memorandum compelling. OLC concluded that the foreign election


interference alleged by the whistleblower was not an “urgent concern” within the meaning of


the ICWPA because it did not concern “the funding, administration, or operation of an


intelligence activity” under the authority of the DNI. In his response, by describing and citing to


the DNI’s relevant legal authorities, the ICIG showed that the DNI has a broad legal mandate to


address intelligence matters related to national security, as well as the specific responsibility to


assess instances of possible foreign interference in United States elections and identify, to the


maximum extent possible, the methods used and persons and foreign governments involved in


the interference. These responsibilities support the ICIG’s conclusion that the protection of


federal elections from foreign interference is squarely within the DNI’s “operations”. The legal


authorities cited in his letter also support the ICIG’s determination that the whistleblower


raised a claim of a serious or flagrant problem that relates to an intelligence activity within the


DNI’s jurisdiction. It surely cannot be the case that the DNI has responsibilities related to
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foreign election interference but is prohibited from reviewing the cause of any such alleged


interference.1  

We further note that the DNI has jurisdiction over the handling of classified and other sensitive


information. As a result, the whistleblower’s allegation that certain officials may have misused


an intelligence system also raises an additional claim of a serious or flagrant problem that


relates to the operations of the DNI and therefore may properly be considered an urgent


concern under the statute.2

The OLC memorandum also confuses whether the ICIG has jurisdiction to investigate alleged


foreign interference with U.S. elections with the question of whether the DNI has the


responsibility to address that issue. The ICIG determined that the whistleblower complaint

relates to intelligence activities subject to the DNI’s responsibility and authority, and the ICIG is


responsible, under the ICWPA, for making an independent judgment as to what disclosures


represent an “urgent concern” related to DNI’s jurisdiction. The two cases cited in the OLC


opinion, which narrowly question an IG’s authority to conduct specific regulatory compliance


investigations on behalf of its establishment agency, are distinguishable from the ICIG’s ability


to accept, review, and transmit whistleblower allegations related to DNI responsibilities.3 They


do not undermine the responsibility, under the ICWPA, for the DNI to transmit to Congress


what the ICIG determined to be an urgent concern related to the DNI’s jurisdiction. 

We also share the ICIG’s concern that the OLC opinion could seriously impair whistleblowing


and deter individuals in the intelligence community and throughout the government from


reporting government waste, fraud, abuse, and misconduct. Whistleblowers play an essential


public service in coming forward with such information, and they should never suffer reprisal or


1  The fact that other parts of the government, such as the Federal Bureau of Investigation and the Department of


Justice, also have responsibilities in this area does not divest the DNI of such duties as a matter of law or practice.


The ICWPA does not require that the activity that is the subject of an urgent concern be exclusively within the


purview of the DNI, but only that it is “relating” to such operations,

2   The suggestion in the OLC memorandum that the jurisdiction of the DNI, or any federal agency head, is limited to


the conduct of their own employees is not correct as a matter of law or practice. In this example, the misuse of


federal intelligence systems within the oversight of the DNI, by whomever it may allegedly have been done, would


relate to the administration or operation of an intelligence operation or activity within the responsibility of the DNI

and, therefore, properly be the subject of an urgent concern.

3  Courts have routinely denied challenges raised by regulated entities to OIG jurisdiction, including challenges


relying on the notion that OIGs cannot be involved in a “routine agency investigation”. See, e.g. Univ. of Med. &


Dentistry of New Jersey v. Corrigan, 347 F.3d 57, 66 (3d Cir. 2003) (“[W]e see no basis for concluding that the


inspector general’s authority cannot overlap with that of the department. As the Court of Appeals for the Fifth


Circuit stated, “Section 9(a)(2) prohibits the transfer of ‘program operating responsibilities,’ and not the


duplication of functions or the copying of techniques.” (internal citation omitted)); Adair v. Rose Law Firm, 867 F.

Supp. 111, 1117 (D.D.C. 1994) (“Burlington Northern imposed limits on the authority of Inspectors General that do


not appear on the face of the statute or in its legislative history.”). The OLC opinion suggests a clear delineation,


when none exists, between what an OIG may not investigate (a “routine agency investigation”) and what it may


(“an investigation relating to abuse and mismanagement in the administration” of the programs and operations of


the agencies subject to OIG oversight).
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even the threat of reprisal for doing so. For over 40 years, since enactment of the Inspector


General Act in 1978, the IG community has relied on whistleblowers, and the information they


provide, to conduct non-partisan, independent oversight of the federal government. Because


the effectiveness of our oversight work depends on the willingness of government employees,


contractors, and grantees to come forward to us with their concerns about waste, fraud, abuse,

and misconduct within government, those individuals must be protected from reprisal. Indeed,


just three months ago, in July 2019, the Council of the Inspectors General on Integrity and


Efficiency released a report that highlights the many contributions whistleblowers have made


to uncovering waste and abuse in federal agencies. We agree with Senator Charles Grassley,


Chairman and co-founder of the U.S. Senate’s Whistleblower Caucus, who noted recently

regarding this matter, that whistleblowers “ought to be heard out and protected” and “we


should always work to respect whistleblowers’ requests for confidentiality.”   Similarly, Senator


Mark Warner, Vice Chairman of the Senate Select Committee on Intelligence, noted that


intelligence community leaders have a responsibility to protect any “individual within the


intelligence community who steps forward to lawfully report illegal or unethical behavior within


the federal government.”

Given the nature of the information handled within the intelligence community, Congress


passed the ICWPA to ensure that employees and contractors in that community have a safe,


lawful channel to disclose classified information to Congress that evidences alleged wrongdoing


without fear of reprisal. As Congress has done in every other whistleblower law passed since


1978, it entrusted IGs to play a central role in the evaluation of the information provided.


Specifically, the ICWPA requires an IG to make within 14 days a factual determination as to

whether an alleged urgent concern provided to the IG “appears credible.”  If the IG determines


that the allegation appears credible, which necessarily includes a determination by the IG that it


involves an “urgent concern,” the IG is required to forward the allegation to the head of the


agency and the agency head “shall” forward it to Congress within 7 days “with any comments.”


The ICWPA’s use of the word “shall” makes it clear that the statute does not authorize the


agency head, or any other party for that matter, to review or second-guess an IG’s good faith


determination that a complaint meets the ICWPA’s statutory language. Indeed, an earlier


Senate version of the ICWPA would have authorized Intelligence Community employees to


report urgent concerns directly to Congressional committees of jurisdiction. However, in


response to Executive Branch constitutional concerns, Congress ultimately created the current


procedure by which IGs would be entrusted with the assessment of the urgent concern and


would trigger production to Congress if the IG determined that the allegation “appears


credible.”4

This ICWPA procedure, which Congress created in 1998, mirrors the procedure that Congress


included in Section 5(d) of the IG Act. Under that provision, when an IG identifies “particularly


serious or flagrant problems, abuses, or deficiencies relating to the administration of programs


4  The additional Executive Branch role under the ICWPA was added to protect potentially highly classified


information. For example, for highly classified intelligence information or activities, notification could be restricted


to the chair and ranking members of the appropriate committees and chambers of Congress.
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and operations” of the agency, the IG must notify the agency head in writing of such matters.


Section 5(d) requires that the agency head, within 7 days of receipt of the letter, “shall”


transmit the IG’s written concerns to Congress along with “any comments [the agency head]


deems appropriate.” It would be wholly inconsistent with the IG Act, and undermine IG


independence, if the agency head – instead of forwarding the IG’s concerns to Congress as the


law requires – sought OLC’s advice so that OLC could consider, and then potentially second-

guess, the IG’s determination (a) that the problem, abuse, or deficiency was  a “serious” or


“flagrant” one, or (b) that it related to the administration of agency programs and operations. 

In this matter, OLC did not find that production to Congress was limited due to a valid


constitutional concern. Rather, OLC substituted its judgment and reversed a determination the


statute specifically entrusted to the ICIG because of its independence, objectivity, and expertise


to credibly assess the information. In our view, the OLC’s opinion undermines the


independence of the ICIG and wrongly interprets the respective roles and responsibilities of IGs

and agency heads under the ICWPA. Further, the opinion potentially creates space for agency


heads across government to make their own determinations related to IG jurisdiction or


reporting. Such a result would be contrary to IG independence and congressional intent in


requiring IGs to maintain independent legal counsel and may impede the ability of Congress


and taxpayers to obtain the objective and independent oversight they rely on from IGs.  

Perhaps most concerning to the IG community, we believe that the OLC opinion creates


uncertainty for federal employees and contractors across government about the scope of


whistleblower protections, thereby chilling whistleblower disclosures. As the ICIG noted in his


letter to OLC, “because OLC’s opinion determined that the DNI is not required to transmit the


complaint to the intelligence committees, a question has arisen about whether the


Complainant has the statutory protections against a reprisal, or threat of reprisal, for


submitting the disclosure pursuant to the ‘urgent concern’ process.” Given their importance to


accountability in government, it is critical that the protection of whistleblowers from retaliation


not be diminished by OLC’s narrow interpretation of the ICPWA. 

If intelligence community employees and contractors believe that independent IG


determinations may be second guessed, effectively blocking the transmission of their concerns


to Congress and raising questions about the protections afforded to them, they will lose


confidence in this important reporting channel and their willingness to come forward with


information will be chilled. More generally, this concern is not limited to the intelligence


community but  will have a chilling effect that extends to employees, contractors, and grantees

in other parts of the government, who might not consider it worth the effort and potential


impact on themselves to report suspected wrongdoing if they think that their efforts to disclose


information will be for naught or, worse, that they risk adverse consequences for coming


forward when they see something they think is wrong. That would be a grave loss for IG


oversight and, as a result, for the American taxpayer. 
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For these reasons, we agree with the ICIG that the OLC opinion creates a chilling effect on

effective oversight and is wrong as a matter of law and policy. We urge you to reconsider the

conclusions of the OLC opinion and withdraw or modify it.

Sincerely,

Michael E. Horowitz    Allison C. Lerner

Chairperson     Vice Chairperson

IG, U.S. Department of Justice  IG, National Science Foundation

Additional Signatories:

The Honorable Ann Calvaresi-Barr, Inspector   

   General, Agency for International 

   Development

The Honorable Phyllis Fong, Inspector   

   General, Department of Agriculture

Kevin Winters, Inspector General, Amtrak

Hubert Sparks, Inspector General,

   Appalachian Regional Commission

Christopher Failla, Inspector General,

   Architect of the Capitol

Michael A. Bolton, Inspector General, U.S.


Capitol Police

Christine Ruppert, Acting Inspector 

   General, Central Intelligence Agency

The Honorable Peggy Gustafson, Inspector


General, Department of Commerce

Thomas Lehrich, Inspector General, Committee


for Purchase from People who are Blind or


Severely Disabled (Ability One)

A. Roy Lavik, Inspector General,

   Commodity Futures Trading Commission

Christopher W. Dentel, Inspector General,

   Consumer Product Safety Commission

Kimberly A. Howell, Inspector General,

   Corporation for Public Broadcasting

The Honorable Deborah Jeffrey, Inspector 

   General, Corporation for National and 

   Community Service

Glenn Fine, Principal Deputy Inspector General


Performing the Duties of the Inspector

General, Department of Defense

Kristi M. Waschull, Inspector General,

   Defense Intelligence Agency

Sandra D. Bruce, Deputy Inspector General


Delegated the Duties of the Inspector General  

General, Department of Education

Patricia Layfield, Inspector General,

   U.S. Election Assistance Commission

The Honorable Teri Donaldson, Inspector


General, Department of Energy

Milton Mayo, Inspector General,

   Equal Employment Opportunity 

   Commission

 Jennifer Fain, Acting Inspector 

   General, Export-Import Bank of the 

   United States

Wendy Laguarda, Inspector General,

   Farm Credit Administration

The Honorable Jay Lerner, Inspector General,

   Federal Deposit Insurance Corporation

Christopher Skinner, Inspector General,

   Federal Election Commission

The Honorable Laura S. Wertheimer, Inspector


General, Federal Housing Finance Agency

Dana Rooney, Inspector General,

   Federal Labor Relations Authority

Jon Hatfield, Inspector General,

   Federal Maritime Commission

Document ID: 0.7.363.31681-000002 20200518-0000537

DOJ-(OIP)-19-1197, 19-1206, 19-1210, 19-1244-E, 19-1242, 19-1246-F, 19-1193-G, 19-1241-H-000018



6

Mark Bialek, Inspector General,

   Board of Governors of the Federal 

   Reserve System/Consumer Financial 

   Protection Bureau

Andrew Katsaros, Inspector General,

   Federal Trade Commission

The Honorable Carol F. Ochoa, Inspector 

   General, General Services Administration

Adam Trzeciak, Inspector General, Government 

Accountability Office

Michael P. Leary, Inspector General,


Government Publishing Office

Joanne Chiedi, Acting Inspector General,


Department of Health and Human Services

The Honorable Joseph V. Cuffari, Inspector 

   General, Department of Homeland 

   Security

The Honorable Rae Oliver Davis, 

   Inspector General, Department of Housing 

   and Urban Development

The Honorable Mark L. Greenblatt, Inspector


General, Department of Interior

Philip M. Heneghan, Inspector General,

   U.S. International Trade Commission

The Honorable Scott Dahl, Inspector 

   General, Department of Labor

Kurt W. Hyde, Inspector General,

   Library of Congress

The Honorable Paul K. Martin, Inspector 

   General, National Aeronautics and Space 

   Administration

James Springs, Inspector General,

   National Archives and Records 

   Administration

James Hagen, Inspector General,

   National Credit Union Administration

Ron Stith, Inspector General,

   National Endowment for the Arts

Laura Davis, Inspector General,

   National Endowment for the Humanities

Cardell Richardson, Inspector General,

   National Geospatial-Intelligence Agency

David Berry, Inspector General,

   National Labor Relations Board

The Honorable Susan S. Gibson, Inspector


General, National Reconnaissance Office

The Honorable Robert P. Storch, Inspector


General, National Security Agency

David C. Lee, Deputy Inspector General

Delegated the Duties of the Inspector General,


Nuclear Regulatory Commission

Norbert Vint, Acting Inspector General, Office of


Personnel Management

Kathy A. Buller, Inspector General, Peace Corps

Robert Westbrooks, Inspector General, Pension


Benefit Guaranty Corporation

Jack Callender, Inspector General,

   Postal Regulatory Commission

Tammy Whitcomb, Inspector General,

   U.S. Postal Service

The Honorable Martin J. Dickman, 

   Inspector General, Railroad Retirement 

   Board

Carl Hoecker, Inspector General, Securities and


Exchange Commission

The Honorable Hannibal “Mike” Ware, Inspector


General, Small Business   Administration

Cathy Helm, Inspector General,

   Smithsonian Institution

The Honorable Gail S. Ennis, Inspector General,


Social Security Administration

John F. Sopko, Special Inspector General,

   Special Inspector General for Afghanistan 

   Reconstruction

The Honorable Christy Romero, Special 

   Inspector General, Special Inspector 

   General for the Troubled Asset Relief 

   Program

The Honorable Steve A. Linick, Inspector


General, Department of State

Jill Matthews, Deputy Inspector General


Performing the Duties of the Inspector


General, Tennessee Valley Authority

The Honorable Calvin L. Scovel, III, Inspector


General, Department of Transportation

Richard K. Delmar, Acting Inspector General,


Department of Treasury

The Honorable Michael J. Missal, Inspector


General, Department of Veterans Affairs
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 Engel, Steven A. (OLC) 

From:  Engel, Steven A. (OLC) 

Sent:  Saturday, September 28, 2019 12:18 PM 

To:  O'Callaghan, Edward C. (ODAG) 

Cc:  Demers, John C. (NSD); Rosen, Jeffrey A. (ODAG); Hovakimian, Patrick (ODAG) 

Subject:  RE: Form 

  

-----Original Message-----

From: O'Callaghan, Edward C. (ODAG) <ecocallaghan@jmd.usdoj.gov> 

Sent: Saturday, September 28, 2019 9:30 AM

To: Engel, Steven A. (OLC

Cc: Demers, John C. (NSD >; Rosen, Jeffrey A. (ODAG)


; Hovakimian, Patrick (ODAG) <phovakimian4@jmd.usdoj.gov>

Subject: Re: Form




 

Edward C. O’Callaghan

202-514-2105

> On Sep 28, 2019, at 8:25 AM, Engel, Steven A. (OLC) <saengel@jmd.usdoj.gov> wrote:

> 

 

> 

> Sent from my iPhone

> 

> On Sep 28, 2019, at 8:17 AM, Demers, John C. (NSD  wrote:

> 

> 

 

> 

> John

> 

>> On Sep 27, 2019, at 11:06 PM, Rosen, Jeffrey A. (ODAG  wrote:

>> 

>

 

/

>> 

>> 
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MEMORANDUM

October 2, 2019

To:  Members of the Committee on Oversight and Reform

Fr:  Chairman Elijah E. Cummings

Re: Notice of Intent to Issue Subpoena

Pursuant to the House of Representatives’ impeachment inquiry, this memorandum


provides Committee Members with notice of my intent to issue a subpoena to the White House.  

This subpoena will be issued by the Committee on Oversight and Reform on Friday,


October 4, 2019, under the Rules of the House of Representatives in exercise of its oversight and


legislative jurisdiction and after consultation with the Committee on Foreign Affairs and the


Permanent Select Committee on Intelligence.

The Committees are investigating the extent to which President Trump jeopardized


national security by pressing Ukraine to interfere with our 2020 election and by withholding


security assistance provided by Congress to help Ukraine counter Russian aggression, as well as


any efforts to cover up these matters.

I do not take this step lightly.  Over the past several weeks, the Committees tried several


times to obtain voluntary compliance with our requests for documents, but the White House has


refused to engage with or even respond to the Committees.

Only after overwhelming public pressure did the Trump Administration finally release


the incriminating record of the President’s July 25, 2019, call with the Ukrainian President and


reverse its misguided decision to block the whistleblower complaint submitted to the Inspector


General of the Intelligence Community from being transmitted to Congress as required by

federal law.

The White House’s flagrant disregard of multiple voluntary requests for documents 


combined with stark and urgent warnings from the Inspector General about the gravity of these


allegations have left us with no choice but to issue this subpoena.
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I. BACKGROUND

On September 9, 2019, the Committee on Oversight and Reform, the Permanent Select


Committee on Intelligence, and the Committee on Foreign Affairs sent a letter to White House


Counsel Pat Cipollone requesting that the White House produce documents relating to these


matters by September 16, 2019.1  This request, along with a separate joint request to Secretary of


State Mike Pompeo, was based on a growing public record that staff began examining months


earlier relating to efforts by the President and his agent, Rudy Giuliani, to press Ukraine to


pursue politically-motivated investigations into the President’s domestic political rival.   

 The White House did not produce any documents by the requested date, did not send any


reply letter, and did not acknowledge receipt of the request.

 On September 24, 2019, the Committees sent a follow-up letter warning that the


Chairmen would be forced to consider compulsory process if the White House continued to


ignore the request.  The Chairmen noted:  “If the recent reports are accurate, it means the


President raised with a foreign leader pursuing investigations related to a political opponent in an


upcoming U.S. election.”2  

The letter continued:

Our Committees have a constitutional duty to serve as an independent check on the


Executive Branch and to determine the facts regarding the actions of the President.  Any


attempt by a President to use the office of the presidency of the United States for personal


political gain rather than the national interest fundamentally undermines our


sovereignty, democracy, and the Constitution.3

The Committees set a new deadline of September 26, 2019, for the White House to


produce these documents.4  Again, the White House failed to comply and did not acknowledge


receipt of our follow-up letter.

II. NEW EVIDENCE OF PRESIDENTIAL ABUSE OF POWER

Since the Committees sent these letters, new evidence has emerged regarding the actions


of the President and his agents in these matters.

                                                          

1 Letter from Chairman Eliot L. Engel, House Committee on Foreign Affairs, Chairman Adam Schiff,

House Permanent Select Committee on Intelligence, and Chairman Elijah E. Cummings, House Committee on


Oversight and Reform, to Pat Cipollone, White House Counsel (Sept. 9, 2019) (online at


https://intelligence.house.gov/uploadedfiles/ele schiff cummings letter to cipollone on ukraine.pdf).

2 Letter from Chairman Eliot L. Engel, House Committee on Foreign Affairs, Chairman Adam Schiff,

House Permanent Select Committee on Intelligence, and Chairman Elijah E. Cummings, House Committee on


Oversight and Reform, to Pat Cipollone, White House Counsel (Sept. 24, 2019) (online at


https://intelligence.house.gov/uploadedfiles/2019 09 24.eec engel schiff to cipollone wh re potus ukraine.pdf).

3 Id.

4 Id.
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In response to overwhelming congressional and public pressure, on September 25,

2019, the White House finally released a call summary of the July 25, 2019, telephone call, in

which President Trump directly and repeatedly urged President Volodymyr Zelensky of Ukraine

to investigate former Vice President Joseph Biden.  According to the call summary, when the


Ukrainian President raised his desire to obtain U.S.-manufactured Javelin missiles to counter


Russian aggression, President Trump responded:

I would like you to do us a favor though because our country has been through a lot and


Ukraine knows a lot about it.  I would like you to find out what happened with this whole


situation with Ukraine, they say Crowdstrike… I guess you have one of your wealthy


people… The server, they say Ukraine has it…. I would like to have the Attorney


General call you or your people and I would like you to get to the bottom of it.  As you


saw yesterday, that whole nonsense ended with a very poor performance by a man named


Robert Mueller, an incompetent performance, but they say a lot of it started with Ukraine. 

Whatever you can do, it’s very important that you do it if that’s possible.5

The Ukrainian President replied:  “I guarantee as the President of Ukraine that all the


investigations will be done openly and candidly.  That I can assure you.”6  

President Trump then stated:

There’s a lot of talk about Biden’s son, that Biden stopped the prosecution and a lot of


people want to find out about that so whatever you can do with the Attorney General


would be great.  Biden went around bragging that he stopped the prosecution so if you


can look into it.7

On September 26, 2019, the Intelligence Committee publicly released a whistleblower


complaint that the Office of the Director of National Intelligence declassified and made available


to the Intelligence Committee for the first time the evening before.  The whistleblower complaint

raises additional concerns about the White House’s role in these matters, including restricting


access to records of President Trump’s call with President Zelensky.  Specifically, the

whistleblower alleges that White House lawyers “directed” officials to transfer the call records to

a separate “codeword-level” computer system “of an especially sensitive nature.”8

                                                          

5 The White House, Memorandum of Telephone Conversation (July 25, 2019) (online at


www.whitehouse.gov/wp content/uploads/2019/09/Unclassified09.2019.pdf).  

6 Id.

7 Id.

8 Letter to Chairman Richard Burr, Senate Select Committee on Intelligence, and Chairman Adam Schiff,

House Permanent Select Committee on Intelligence (Aug. 12, 2019) (online at


https://intelligence.house.gov/uploadedfiles/20190812 whistleblower complaint unclass.pdf). 
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One day later, the White House confirmed that White House attorneys had in fact


directed that the July 25 call summary be placed onto a highly classified computer system.9  

One former national security official who served in both Republican and Democratic


Administrations stated:  “In my almost six years on the NSC staff, I never personally saw or


heard of the records of a presidential call being moved to the ‘code word’ system.”  She added: 

It is difficult to overstate just how abnormal and suspicious treating the call in that


manner would be.  It strongly suggests White House staff knew of serious wrongdoing by


the President and attempted to bury it a profound abuse of classified systems for


political, and possibly criminal, purposes.10

More recently, press reports have indicated that additional documents relating to other


Presidential calls and meetings also may have been restricted in similar ways.11  

III. AUTHORITY FOR SUBPOENA AND URGENT CIRCUMSTANCES

The Committees’ investigation may inform not only the House impeachment inquiry, but


also Congress’ power of appropriations, multiple laws enacted by Congress, and legislative


reforms that the House may consider.

The Committee on Oversight and Reform is the principal oversight committee of the


House of Representatives and has broad authority to investigate “any matter” at “any time” under


House Rule X.  In addition, House Rule X, clause 3(i) specifically charges the Committee with


conducting oversight of “the operation of Government activities at all levels, including the


Executive Office of the President.”  Finally, Rule X, clause 4 provides:  “The findings and


recommendations of the committee in such an investigation shall be made available to any other


standing committee having jurisdiction over the matter involved.”  

The Committee intends to issue a subpoena on Friday, October 4, 2019, consistent with


the bipartisan agreement reached during the Committee’s organizational meeting on January 29,


2019.  According to that agreement, a subpoena “should be used only when attempts to reach an


accommodation with a witness have reached an impasse.”  As described above, the White House


has refused to even acknowledge the Committees’ requests.

                                                          

9 White House Classified Computer System is Used to Hold Transcripts of Sensitive Calls, New York


Times (Sept. 27, 2019) (online at www.nytimes.com/2019/09/27/us/politics/nsc ukraine call.html).

10 I Helped Classify Calls for Two Presidents.  The White House Abuse of the System is Alarming,

Washington Post (Sept. 29, 2019) (online at www.washingtonpost.com/outlook/2019/09/29/i helped classify calls

two presidents white house abuse system is alarming/). 

11 See, e.g., White House Restricted Access to Trump’s Calls with Putin and Saudi Crown Prince, CNN


(Sept. 28, 2019) (online at www.cnn.com/2019/09/27/politics/white house restricted trump calls putin

saudi/index.html); Trump Pressed Australian Leader to Help Barr Investigate Mueller Inquiry’s Origins, New York


Times (Sept. 30, 2019) (online at www.nytimes.com/2019/09/30/us/politics/trump australia barr mueller.html).
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This is an urgent matter.  The Inspector General of the Intelligence Community has


determined that the core allegation under investigation raises a matter of “urgent concern,” is


“credible,” and “relates to one of the most significant and important of the DNI’s responsibilities


to the American people”:  our free and fair elections.12

Due to the exigent nature of these matters, and since we are in recess for this two-week

period, the calendar does not permit scheduling a business meeting to hold a vote on this

subpoena without causing undue delay to the investigation.  With respect to holding a Committee


vote, our agreement states that “[t]here will be exceptions to this policy,” such as when “the


calendar does not permit the Committee to schedule a markup.”  

Although we will not hold a markup, I am attaching a copy of the subpoena schedule for


your review, I am providing this memorandum to all Members with additional background, and I


am seeking feedback through a poll of individual Member offices, which are requested to


provide any information they would like to be considered on their positions with respect to this


subpoena.

If you have any questions or would like more information, please contact Committee staff


at (202) 225-5051.


                                                          

12 Letter from Michael K. Atkinson, Inspector General of the Intelligence Community, to Chairman Adam


Schiff, House Permanent Select Committee on Intelligence, and Ranking Member Devin Nunes, House Permanent


Select Committee on Intelligence (Sept. 17, 2019) (online at


https://intelligence.house.gov/uploadedfiles/20190917 ic ig second letter to hpsci on whistleblower.pdf).
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SCHEDULE

In accordance with the attached Definitions and Instructions, you, John Michael “Mick”


Mulvaney, in your capacity as Acting Chief of Staff to President Donald J. Trump, are hereby


required to produce, for the time period from January 20, 2017, to the present, all documents and


communications referring or relating to:

1. The potential or suggested investigations and legal cases referenced in the letter sent to


White House Counsel Pat Cipollone on September 9, 2019, from Chairmen Eliot L.


Engel, Adam B. Schiff, and Elijah E. Cummings (attached as Exhibit 1), including but


not limited to those relating to Paul Manafort, Serhiy Leshchenko, the “Black Ledger,”


Hunter Biden, and Burisma Holdings Ltd.;

2. President Trump’s April 21, 2019, and July 25, 2019, telephone conversations with


Ukrainian President Volodymyr Zelensky, including but not limited to:

a. All recordings, transcripts, notes (including electronic and hand-written notes),


summaries, and draft versions of the official “Memorandum of Telephone


Conversation”; 

b. All preparatory memoranda and materials; and 

c. The identity of all individuals who listened to, participated in, assisted in


preparation for, transcribed, took notes during, or received information about the


April 21, 2019, and July 25, 2019, telephone conversations;

3. Communications between or among any of the following referring or relating in any way


to the July 25, 2019, telephone conversation:  

a. Current or former White House officials, employees, and detailees, including


within the White House Counsel’s Office, the White House Situation Room, and


the National Security Council (NSC), including but not limited to:

i. The Assistant to the President for National Security Affairs;

ii. The Deputy Assistant to the President for National Security Affairs;

iii. The Senior Director for European Affairs;

iv. All Directors within the Directorate or Directorates involved in European


and Russian Affairs;

v. All Directors covering energy affairs;

vi. The Senior Director for the Directorate of International Economics;

vii. All White House Situation Room Duty Officers who staffed the call and


produced the original draft “Memorandum of Telephone Conversation”; 

viii. The Senior White House Situation Room Duty Officer during the


telephone conversation;

ix. The NSC Legal Advisor;
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x. The NSC Executive Secretary and any other staff from NSC’s Executive


Secretary office involved in preparing the “Memorandum of Telephone


Conversation” and any preparatory materials for the President prior to the


telephone conversation; and

xi. The Office of the Vice President, to include Vice President Michael R.


Pence and Lieutenant General Keith Kellogg; 

b. Current or former employees or officials of the Department of Justice, including


but not limited to Attorney General William “Bill” Barr and Assistant Attorney


General John Demers; 

c. Current or former employees or officials of the Department of State, including but


not limited to Secretary Michael R. Pompeo, Counselor T. Ulrich Brechbuhl,


former Special Representative for Ukraine Negotiations Ambassador Kurt Volker,


Deputy Assistant Secretary George Kent, U.S. Embassy in Ukraine Charge


d’Affaires William B. Taylor, U.S. Embassy in Ukraine Deputy Chief of Mission


Kristina Kvien, and Ambassador to the European Union Gordon Sondland; 

d. Current or former employees or officials of the Department of Energy, including


but not limited to Secretary Rick Perry and Special Advisor Samuel Buchan; 

e. Current or former employees or officials of the Office of the Director of National


Intelligence (ODNI), including but not limited to Acting Director Joseph Maguire


and ODNI’s Office of General Counsel; 

f. Current or former employees or officials of the Central Intelligence Agency,

including but not limited to General Counsel Courtney Simmons Elwood; and

g. Current or former employees or officials of the Department of Defense, including


but not limited to Secretary of Defense Mark Esper and Undersecretary for Policy


John C. Rood; 

4. Any and all recordings, transcripts, notes (including electronic and hand-written notes),


summaries, memoranda of conversation, readouts, or other documents memorializing


communications between President Trump and the leader of any other foreign country


that refer or relate to the subject matters of the July 25 telephone conversation between


President Trump and President Zelensky, including but not limited to pursuing


investigations of President Trump’s political rivals and Ukrainian foreign aid; 

5. The actual or potential suspension, withholding, delaying, freezing, or releasing of


foreign assistance of any kind, including but not limited to security assistance, to


Ukraine;

6. Any of the following meetings or potential meetings:
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a. All telephone calls, meetings, visits, or other communication involving President


Trump and President Zelensky, including but not limited to requests, suggestions,


proposals, or other communications;

b. A meeting at the White House on or around May 23, 2019, involving President


Trump, former Special Representative for Ukraine Negotiations Ambassador Kurt


Volker, Energy Secretary Rick Perry, or Ambassador Gordon Sondland;

c. President Zelensky’s inauguration on May 20, 2019, in Kiev, Ukraine, including


but not limited to President Trump’s decision not to attend and not to send Vice


President Pence to lead the U.S. delegation and to instead send Energy Secretary


Rick Perry;

d. A meeting on or about July 10, 2019, at the White House between Ukrainian


officials Andriy Yermak and Oleksander Danylyuk and U.S. government


officials, including Energy Secretary Perry, former National Security Advisor


John Bolton, former Special Representative for Ukraine Negotiations Ambassador


Kurt Volker, and Ambassador Gordon Sondland, including but not limited to the


proposed or actual participation of President Trump and Vice President Pence in


the meeting;

e. A potential meeting between President Trump and President Zelensky in Warsaw,


Poland in or around September 2019, including but not limited to President


Trump’s decision to cancel his attendance;

f. All meetings and communications between U.S. officials, including but not

limited to Vice President Pence, Energy Secretary Perry, and Senior Advisor


Jared Kushner, and President Zelensky or other Ukrainian government officials in


Warsaw, Poland in or around September 2019; and

g. All meetings between President Trump and President Zelensky during the United


Nations General Assembly in or around September 2019, including but not

limited to any discussion of their July 25, 2019, telephone conversation, as well as


any preparatory memoranda and materials generated for the meeting; any notes,


readouts, summaries of the same; and any follow-up directives and guidance


issued to NSC staff, as well as relevant departments and agencies, either formally


or informally;

7. Efforts by any current or former member of the Trump Administration or Rudolph


(“Rudy”) W. Giuliani, Igor Fruman, Lev Parnas, Semyon (“Sam”) Kislin, Joseph


diGenova, Victoria Toensing, Vitaly Pruss or any of their associates, to induce, compel,


petition, press, solicit, request, or suggest that current or former Ukrainian government


officials, politicians, or other persons or entities associated with or acting in any capacity


as a representative, agent, or proxy for any such individuals, investigate matters related to


Burisma Holdings Ltd., Paul Manafort, Hunter Biden, Joseph Biden, the Democratic


National Committee, Hillary Clinton, or any U.S. persons or entities;
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8. All meetings or communications between any current or former White House officials,


employees, or detailees, including President Trump, and Attorney General William Barr


or any other Department of Justice official or employee, relating to the investigations


described in paragraph 7; 

9. All meetings between or among current or former White House officials or employees,


including President Trump, and Rudolph W. Giuliani, including but not limited to


requests for meetings or telephone calls, scheduling items, calendar entries, White House


visitor records, and email or text messages using personal or work-related devices;

10. Former U.S. Ambassador to Ukraine Marie “Masha” Yovanovitch, including but not


limited to the decision to end her tour or recall her from the U.S. Embassy in Kiev; 

11. With respect to the storage of documents regarding telephone conversations:

a. Documents sufficient to show the dates and times when any documents referring


or relating to the April 21, 2019, or July 25, 2019, telephone conversations

between President Trump and President Zelensky were moved or transferred from


one electronic system or server into another electronic system or server, the


names, descriptions, and levels of classification of each electronic system or


server involved, and the identity of all individuals who were involved in the


transfer of any such documents;

b. Efforts to restrict access to, or limit the distribution of, documents referring or


relating to the April 21, 2019, and July 25, 2019, telephone conversations,


including but not limited to the transfer to, or placement of documents on, an


electronic system or server cleared to hold codeword-level classified information,


or the request or direction to do so; and

c. All policies, procedures, practices, or guidance at or from the White House or


NSC referring or relating to the aforementioned electronic system or server,


including all policies, procedures, practices, or guidance referring or relating to


the transfer or placement of transcripts, summaries, memos, and notes of the


President’s meetings and phone calls with foreign leaders on such system or


server;

12. Efforts by any current or former White House officials, employees, or detailees,


including President Trump, to identify or retaliate against the whistleblower who filed the


complaint with the Inspector General of the Intelligence Community that was released by


the House Permanent Select Committee on Intelligence on September 26, 2019, or


against any individual who provided information to, or raised concerns to, the


whistleblower or the Inspector General, including but not limited to any documents or


communications referring or relating to searching communications, telephone records,


telephones, or any other information to identify any of these individuals; and
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13. Efforts to conceal, destroy, or otherwise dispose of any documents, records, or


communications referring or relating to any of the foregoing matters.
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