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Supreme Court, however, distinguished those cases as involving a narrow set of circumstances;
they were “based on the view that ‘a systematic, unbroken, executive practice, long pursued to
the knowledge of the Congress and never before questioned,” can ‘raise a presumption that the
[action] had been [taken] in pursuance of [Congress’] consent.”” Id. (quoting Dames & Moore v.
Regan, 453 U.S. 654 (1981)). In these “narrowly” construed cases cited by the government
there, the Court had upheld the (same) Executive action involved in each as “a particularly
longstanding practice . . . . [g]iven the fact that the practice [went] back over 200 years, and
[had] received congressional acquiescence throughout its history . . . .” Id In Medellin, the
Supreme Court clarified that, even in those cases, however, “the limitations on this source of
executive power are clearly set forth and the Court has been careful to note that ‘past practice
does not, by itself, create power.”” Id. at 531-32. Thus, the Medellin Court found that President
Bush’s “Memorandum [was] not supported by a ‘particularly longstanding practice’ of
congressional acquiescence . . ., but rather [was] what the United States itself [had] described as
‘unprecedented action.”” Id. at 532. Here, DAPA, like President Bush’s Memorandum/directive
issued to state courts in Medellin, is not a “longstanding practice” and certainly cannot be
characterized as “systematic” or “unbroken.” Most importantly, the Court is not bound by past
practices (especially ones that are different in kind and scope)®* when determining the legality of
the current one. Past practice by immigration officials does not create a source of power for the
DHS to implement DAPA. See id. at 531-32. In sum, Defendants’ attempt to find a source of

discretion committed to it by law (for purposes of Section 701(a)(2)) through Congress’s alleged

¥ A member of the President’s own Office of Legal Counsel, in advising the President and the DHS on the legality
of DAPA, admitted that the program was unprecedented in that it exceeded past programs “in size.” See Doc. No.
38, Def. Ex. 2 at 30 (OLC Memo).
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acquiescence of its past, smaller-scaled grants of deferred action is unpersuasive, both factually
and legally.
1. Rulemaking Under the APA

Neither party appears to contest that, under the APA, the DAPA Directive is an agency
“rule,”®® and its issuance therefore represents “rulemaking.” See 5 U.S.C. § 551(4) (“‘[R]ule’
means the whole or a part of an agency statement of general or particular applicability and future
effect designed to implement, interpret, or prescribe law or policy or describing the organization,
procedure, or practice requirements of an agency . . ..”); id. § 551(5) (“‘[R]ule making’ means
agency process for formulating, amending, or repealing a rule.”). Thus, it is clear that the
rulemaking provisions of the APA apply here. The question is whether Defendants are exempt
from complying with specific procedural mandates within those rulemaking provisions.?’

Section 553 of Title 5, United States Code, dictates the formal rulemaking procedures by
which an agency must abide when promulgating a rule. Under Section 553(b), “[g]eneral notice
of proposed rule making shall be published in the Federal Register.” 5 U.S.C. § 553(b). The
required notice must include “(1) a statement of the time, place, and nature of public rule making
proceedings; (2) reference to the legal authority under which the rule is proposed; and (3) either

the terms or substance of the proposed rule or a description of the subjects and issues involved.”

% While Defendants in one place assert in passing that the DAPA Directive is not a rule, it is in the context of
distinguishing a substantive rule from a statement of policy. [See Doc. No. 38 at 45 (“[T]he Deferred Action
Guidance is not a rule, but a policy that ‘supplements and amends . . . guidance’ . . . . Further, unlike substantive
rules, a general statement of policy is one ‘that does not impose any rights or obligations’ . . . .”).}. There can be no
doubt that the DAPA Directive is a rule within the meaning of § 551 of the APA. Instead, the issue focuses on
whether the rule is substantive, subjecting it to the formal procedural requirements for rule making, or whether it is
exempt from those requirements.

%7 Interestingly, the legal memorandum from the President’s Office of Legal Counsel, whose opinion the Defendants
have cited to justify DAPA, in no way opines that the DHS may ignore the requirements of the APA.
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Id. Upon providing the requisite notice, the agency must give interested parties the opportunity
to participate and comment and the right to petition for or against the rule. See id. § 553(c)-(e).

There are two express exceptions to this notice-and-comment requirement, one of which
Defendants argue applies in this case. Pursuant to Section 553(b)(3)(A), the APA’s formal
rulemaking procedures do not apply to “interpretative rules, general statements of policy, or rules
of agency organization, procedure, or practice.” Id. § 553(b)(3)(A). On the other hand, if a rule
is “substantive,” this exception does not apply, and all notice-and-comment requirements “must
be adhered to scrupulously.” Shalala, 56 F.3d at 595. The Fifth Circuit has stressed that the
““APA’s notice and comment exemptions must be narrowly construed.”” Id. (quoting United
States v. Picciotto, 875 F.2d 345, 347 (D.C. Cir. 1989)).

The APA does not define “general statements of policy” or “substantive rules”; however,
the case law in this area is fairly well-developed and provides helpful guidelines in
characterizing a rule. With that said, the analysis substantially relies on the specific facts of a
given case and, thus, the results are not always consistent. Here, Plaintiffs’ procedural APA
claim turns on whether the DAPA Directive is a substantive rule or a general statement of
policy.® If it is substantive, it is “unlawful, for it was promulgated without the requisite notice-
and-comment.” Id.

This Circuit, following guidelines laid out in various cases by the D.C. Circuit, utilizes

two criteria to distinguish substantive rules from nonsubstantive rules:

8 Defendants specifically assert that the DAPA Directive is a general statement of policy. They do not argue that it
is an “interpretative rule(]” or a “rule[] of agency organization, procedure, or practice” under § 553(b)(3)(A). Nor
do they cite the other exception provided for in § 553(b)(3)(B) (“[W]hen the agency for good cause finds . . . that
notice and public procedure thereon are impracticable, unnecessary, or contrary to the public interest.”). Thus, this
Court will confine its analysis to whether the Directive is a general statement of policy or substantive rule.
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First, courts have said that, unless a pronouncement acts prospectively, it is a

binding norm. Thus ... a statement of policy may not have a present effect: “a

‘general statement of policy’ is one that does not impose any rights and

obligations”.... The second criterion is whether a purported policy statement

genuinely leaves the agency and its decisionmakers free to exercise discretion.

The court [in Community Nutrition Institute v. Young, 818 F.2d 943 (D.C. Cir.

1987)] further explained that “binding effect, not the timing, ... is the essence of

criterion one.” In analyzing these criteria, we are to give some deference, “albeit

‘not overwhelming,’ ” to the agency's characterization of its own rule.

Id. (emphasis added) (citations omitted).

The rule’s effect on agency discretion is the primary determinant in characterizing a rule
as substantive or nonsubstantive. Id. (“While mindful but suspicious of the agency's own
characterization, we follow the D.C. Circuit’s analysis . . ., focusing primarily on whether the
rule has binding effect on agency discretion or severely restricts it.”). For instance, rules that
award rights, impose obligations, or have other significant effects on private interests have been
found to have a binding effect on agency discretion and are thus considered substantive. /d. n.19
(citing Avoyelles Sportsmen’s League, Inc. v. Marsh, 715 F.2d 897, 908 (5th Cir. 1983)). A rule,
while not binding per se, is still considered substantive if it “severely restricts” agency discretion.
Put another way, any rule that “narrowly constrict[s] the discretion of agency officials by largely
determining the issue addressed” is substantive. Id n.20. Lastly, a substantive rule is generally
characterized as one that “establishes a standard of conduct which has the force of law.” Id
(quoting Panhandle Producers & Royalty Owners Ass’n v. Econ. Regulatory Admin., 847 F.2d
1168, 1174 (5th Cir. 1988)).

In sharp contrast to a substantive rule, a general statement of policy does not establish a

binding norm, nor is it “finally determinative of the issues or rights to which it is addressed.”

Shalala, 56 F.3d at 596. A general statement of policy is best characterized as announcing the
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agency’s “tentative intentions for the future.” Id Thus, it cannot be applied or relied upon as
law because a statement of policy merely proclaims what an agency seeks to establish as
policy.” See id

¢)) The Government’s Characterization
of DAPA

Both parties®® acknowledge that, in line with the Fifth Circuit’s analysis above, the
starting point in determining whether a rule is substantive or merely a statement of policy is the
DHS’ own characterization of the DAPA Directive. Defendants insist that the Directive is “a
policy that ‘supplements and amends . . . guidance’ for the use of deferred action.” [Doc. No. 38
at 45]. In their briefings before the Court, Defendants label DAPA “Deferred Action

9591

Guidance. The Court finds Defendants’ labeling disingenuous and, as discussed below,

% The Fifth Circuit in Panhandle Producers further defined a general statement of policy:

When the agency applies the policy in a particular situation, it must be prepared to support the
policy just as if the policy statement had never been issued. An agency cannot escape its
responsibility to present evidence and reasoning supporting its substantive rules by announcing
binding precedent in the form of a general statement of policy.

847 F.2d at 1175.

% Although Plaintiffs strenuously insist that Defendants “mislabel” the DAPA Directive and that an agency’s
characterization of its own rule is “self-aggrandizement,” they apparently agree that the agency’s characterization is
at least relevant to the analysis. See Doc. No. 64 at 38 (citing Shalala, 56 F.3d at 596, where the Fifth Circuit states
that an agency’s characterization of its own rule, while not conclusive, is the starting point to the analysis).

°! The DHS may have a number of reasons for using the language and specific terms it uses in the DAPA
Memorandum--whether to assure itself, the public and/or a future reviewing court that it need not comply with
formal agency rulemaking procedures, or simply because it is standard language used in its other memoranda. The
Court, however, finds substance to be more important than form in this case. The DHS’ actions prove more
instructive than its labels.

Moreover, the Court notes that it is not bound by any decision a different court may have reached regarding the
characterization of a prior DHS/INS memorandum (e.g., the Ninth Circuit’s opposing holdings in Nicholas v. INS,
590 F.2d 802 (9th Cir. 1979) and Mada-Luna v. Fitzpatrick, 813 F.2d 1006 (9th Cir. 1987)). For one, past DHS/INS
memoranda, including the operating instructions reviewed in the 1970s and 80s by the Ninth Circuit, have been
expressly superseded by subsequent DHS memoranda or instructions. Further, both Ninth Circuit opinions (each
dealing with a different INS memorandum) support this Court’s findings on the characterization of DAPA. Finally,
as the Fifth Circuit has held, a prior court ruling that characterizes an agency’s rule as a general statement of policy
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contrary to the substance of DAPA. Although Defendants refer to DAPA as a “guidance” in
their briefings and in the DAPA Memorandum, elsewhere, it is given contradictory labels. For
instance, on the official website of the DHS, DAPA is referred to as “a new Deferred Action for
Parents of Americans and Lawful Permanent Residents program.”*>

The DHS website does use the term “guidelines” in describing DAPA’s criteria;
however, this is only in the context of a “list” of guidelines that candidates must satisfy in order
to qualify for DAPA (or the newly expanded DACA).”> Thus, not only does this usage of the
term “guidelines” not refer to the DAPA program itself, but it is also a misnomer because these
“guidelines” are in fact requirements to be accepted under these programs. Throughout its
description of DAPA, the DHS website also refers to the various “executive actions” taken in
conjunction with the implementation of the DAPA Directive as “initiatives.” Id. (“On November
20, 2014, the President announced a series of executive actions . . . . These initiatives include . . .
") For example, the site states that “USCIS and other agencies and offices are responsible for

implementing these initiatives as soon as possible.” Id The term “initiative” is defined in

Black’s Law Dictionary as:

is not dispositive in determining the characterization of that agency’s current rule. See Shalala, 56 F.3d at 596 n.27
(“[TThe fact that we previously found another FDA compliance policy guide to be a policy statement is not
dispositive whether [the current FDA compliance policy guide] is a policy statement.”). This rule would be
especially applicable to a directive that changes the current law.

2 Executive Actions on Immigration, Official Website of the Dept. of Homeland Security,
http://www.uscis.gov/immigrationaction (last updated Jan. 30, 2015) (emphasis added); see also, Doc. No. 1, PI. Ex.
A (“In order to further effectuate this program, I hereby direct USCIS to expand DACA as follows . .. .”).

% See, e. g., id. (listing out the new DACA criteria and including as the last criterion, “meet all the other DACA
guidelines™).
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An electoral process by which a percentage of voters can propose legislation and

compel a vote on it by the legislature or by the full electorate. Recognized in some

state constitutions, the initiative is one of the few methods of direct democracy in

an otherwise representative system.

Black’s Law Dictionary (9th ed. 2009) (emphasis added) (the sole definition offered for
“initiative”). An “initiative,” by definition, is a legislative process—the very thing in which
Defendants insist they have not partaken.

What is perhaps most perplexing about the Defendants’ claim that DAPA is merely
“guidance” is the President’s own labeling of the program. In formally announcing DAPA to the
nation for the first time, President Obama stated, “I just took an action to change the law.”** He
then made a “deal” with potential candidates of DAPA: “if you have children who are American
citizens . . . if you’ve taken responsibility, you’ve registered, undergone a background check,
you’re paying taxes, you’ve been here for five years, you’ve got roots in the community — you re
not going to be deported . . . . If you meet the criteria, you can come out of the shadows . . . 29

While the DHS’ characterization of DAPA is taken into consideration by this Court in its
analysis, the “label that the . . . agency puts upon its given exercise of administrative power is not

. . conclusive; rather, it is what the agency does in fact.” Shalala, 56 F.3d at 596 (internal

quotation marks omitted) (citing Brown Express, Inc. v. United States, 607 F.2d 695, 700 (5th

* Press Release, Remarks by the President on Immigration — Chicago, IL, The White House Office of the Press
Secretary (Nov. 25, 2014) (“But what you're not paying attention to is the fact that I just took action to change the
law . . . . [t]he way the change in the law works is that we're reprioritizing how we enforce our immigration laws
generally. So not everybody qualifies for being able to sign up and register, but the change in priorities applies to
everybody.”).

% President Obama, Remarks in Nevada on Immigration (Nov. 20, 2014) (emphasis added). (Court’s emphasis).
See also Doc. No. 64, Pl. Ex. 26 (Press Release, Remarks by the President in Immigration Town Hall — Nashville,
Tennessee, The White House Office of the Press Secretary (Dec. 9, 2014) (“What we’re also saying, though, is that
for those who have American children or children who are legal permanent residents, that you can actually register
and submit yourself to a criminal background check, pay any back taxes and commit to paying future taxes, and if
you do that, you’ll actually get a piece of paper that gives you an assurance that you can work and live here without
Jear of deportation.”) (emphasis added)).
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Cir. 1979)). Thus, the Court turns its attention to the primary focus of its analysis: the substance
of DAPA. Nevertheless, the President’s description of the DHS Directive is that it changes the
law.

(2) Binding Effect

The Fifth Circuit in Shalala propounded as a “touchstone of a substantive rule” the rule’s
binding effect. The question is whether the rule establishes a “binding norm.” Id. at 596. The
President’s pronouncement quoted above clearly sets out that the criteria are binding norms.
Quoting the Eleventh Circuit, the Shalala Court emphasized:

The key inquiry ... is the extent to which the challenged policy leaves the agency

free to exercise its discretion to follow or not to follow that general policy in an

individual case, or on the other hand, whether the policy so fills out the statutory

scheme that upon application one need only determine whether a given case is

within the rule's criteria. As long as the agency remains free to consider the

individual facts in the various cases that arise, then the agency action in question

has not established a binding norm.

Id. at 596-97 (quoting Ryder Truck Lines, Inc. v. United States, 716 F.2d 1369, 1377 (11th Cir.
1983)). In this case, upon application, USCIS personnel working in service centers (established
for the purpose of receiving DACA and DAPA applications), need only determine whether a
case is within the set-criteria. If not, applicants are immediately denied.

Despite the DAPA memorandum’s use of phrases such as “case-by-case basis” and
“discretion,” it is clear from the record that the only discretion that has been or will be exercised
is that already exercised by Secretary Johnson in enacting the DAPA program and establishing
the criteria therein. That criteria is binding. At a minimum, the memorandum “severely

restricts” any discretion that Defendants argue exists. It ensures that “officers will be provided

with specific eligibility criteria for deferred action.” Doc. No. 1, PL. Ex. A at 5 (emphasis added).
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Indeed, the “Operating Procedures” for implementation of DACA® contains nearly 150 pages®’
of specific instructions for granting or denying deferred action to applicants.”® Denials are
recorded in a “check the box” standardized form, for which USCIS personnel are provided
templates.”” Certain denials of DAPA must be sent to a supervisor for approval before issuing
the denial.'® Further, there is no option for granting DAPA to an individual who does not meet
each criterion.!’ With that criteria set, from the President down to the individual USCIS

employees actually processing the applications, discretion is virtually extinguished.

% There is no reason to believe that DAPA will be implemented any differently than DACA. In fact, there is every
reason to believe it will be implemented exactly the same way. The DAPA Memorandum in several places
compares the procedure to be taken for DAPA to that of DACA. [See, e.g., Doc. No. 1, Ex. 1 at 5 (“As with DACA,
the above criteria are to be considered for all individuals encountered . . . .”)].

°7 The Court was not provided with the complete Instructions and thus cannot provide an accurate page number.

% See Doc. No. 64, Ex. 10 (National Standard Operating Procedures (SOP), Deferred Action for Childhood Arrivals
(DACA), (Form I-821D and Form 1-765)).

% See id. Defendants assert that “even though standardized forms are used to record decisions, those decisions are
to be made on a case-by-case basis.,” [Doc. No. 130 at 34]. For one, the Court is unaware of a “form” or other
process for recording any discretionary denial based on factors other than the set-criteria (to the extent that such a
denial is even genuinely available to an officer). Further, the means for making such discretionary decisions are
limited considering the fact that applications are handled in a service center and decisions regarding deferred action
are no longer made in field offices where officers may interview the immigrant.

10 Soe id. at 96.

"1 Defendants argue that officers retain the ability to exercise discretion on an individualized basis in reviewing
DAPA applications as evidenced by the last factor listed in DAPA’s criteria (“present no other factors that, in the
exercise of discretion, makes the grant of deferred action inappropriate”). Evidence of DACA’s approval rate,
however, persuades the Court that this “factor” is merely pretext. As previously noted, there is every indication,
including express statements made by the Government, that DAPA will be implemented in the same fashion as
DACA. No DACA application that has met the criteria has been denied based on an exercise of individualized
discretion. Whether Plaintiffs’ or Defendants’ calculations are correct, it is clear that only 1-6% of applications have
been denied at all, and all were denied for failure to meet the criteria (or “rejected” for technical filing errors, errors
in filling out the form or lying on the form, and failures to pay fees), or for fraud. See, e.g., Doc. No. 64, P1. Ex. 29
at App. p. 0978; id. Pl. Ex. 23 at 3 (Palinkas Dec.) (citing a 99.5% approval rate for all DACA applications from
USCIS reports). Other sources peg the acceptance rate at approximately 95%, but, again, there were apparently no
denials for those who met the criteria.

The Court in oral argument specifically asked for evidence of individuals who had been denied for reasons other
than not meeting the criteria or technical errors with the form and/or filing. Except for fraud, which always
disqualifies someone from any program, the Government did not provide that evidence. Defendants claim that some
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In stark contrast to a policy statement that “does not impose any rights and obligations”
and that “genuinely leaves the agency and its decisionmakers free to exercise discretion,” the
DAPA Memorandum confers the right to be legally present in the United States and enables its
beneficiaries to receive other benefits as laid out above. The Court finds that DAPA’s disclaimer
that the “memorandum confers no substantive right, immigration status, or pathway to
citizenship” may make these rights revocable, but not less valuable. While DAPA does not
provide legal permanent residency, it certainly provides a legal benefit in the form of legal
presence (plus all that it entails)—a benefit not otherwise available in immigration laws. The
DAPA Memorandum additionally imposes specific, detailed and immediate obligations upon
DHS personnel—both in its substantive instructions and in the manner in which those
instructions are carried out. Nothing about DAPA “genuinely leaves the agency and its
[employees] free to exercise discretion.” In this case, actions speak louder than words.

3) Substantive Change in Existing Law

Another consideration in determining a rule’s substantive character is whether it is
essentially a “legislative rule.” A rule is “legislative” if it “supplements a statute, adopts a new
position inconsistent with existing regulations, or otherwise effects a substantive change in
existing law or policy.” Mendoza v. Perez, 754 F.3d 1002, 1021 (D.C. Cir. 2014) (citations

omitted).

requests have been denied for public safety reasons (e.g. where the requestor was suspected of gang-related activity
or had a series of arrests), or where the requestor had made false prior claims of U.S. citizenship. Public safety
threats and fraud are specifically listed in the Operation Instructions as reasons to deny relief, however. More
importantly, one of the criterion for DAPA is that the individual not be an enforcement priority as reflected in
another November 20, 2014 Memorandum (“Policies for the Apprehension, Detention, and Removal of
Undocumented Immigrants™). That DHS memorandum lists a threat to public safety as a reason to prioritize an
individual for removal in the category, “Priority 1” (the highest priority group). See Doc. No. 38, Def. Ex. 5 at 5
(Nov. 20, 2014, Memorandum, “Policies for the Apprehension, Detention and Removal of Undocumented
Immigrants™).
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The DAPA program clearly represents a substantive change in immigration policy. Itisa
program instituted to give a certain, newly-adopted class of 4.3 million illegal immigrants not
only “legal presence” in the United States, but also the right to work legally and the right to
receive a myriad of governmental benefits to which they would not otherwise be entitled.'” It
does more than “supplement” the statute; if anything, it contradicts the INA. It is, in effect, a
new law. DAPA turns its beneficiaries’ illegal status (whether resulting from an illegal entry or
from illegally overstaying a lawful entry) into a legal presence. It represents a massive change in
immigration practice, and will have a significant effect on, not only illegally-present immigrants,
but also the nation’s entire immigration scheme and the states who must bear the lion’s share of
its consequences. See Shalala, 56 F.3d at 597 (concluding the agency’s policy guidance was not
a binding norm largely because it did “rot represent a change in [agency] policy and [did] not
have a significant effect on [the subjects regulated]”). In the instant case, the President, himself,
described it as a change.

Far from being mere advice or guidance, this Court finds that DAPA confers benefits and
imposes discrete obligations (based on detailed criteria) upon those charged with enforcing it.

Most importantly, it “severely restricts” agency discretion.'”® See Community Nutrition Inst. v.

12 One could argue that it also benefits the DHS as it decides who to remove and where to concentrate their efforts,
but the DHS did not need DAPA to do this. It could have done this merely by concentrating on its other
prosecutorial priorities. Instead, it has created an entirely new bureaucracy just to handle DAPA applications.

1% This is further evidenced by the “plain language” of the DAPA Directive. See Shalala, 56 F.3d at 597
(considering the policy’s plain language in determining its binding effect). Without detailing every use of a
mandatory term, instruction, or command throughout Secretary Johnson’s memorandum, the Court points to a few
examples:

(1) When detailing DAPA and its criteria, the Secretary states: “I hereby direct USCIS to
establish a process . . . . Applicants must file the requisite applications for deferred action
pursuant to the new criteria described above. Applicants must also submit biometrics . . . .
Each person who applies . . . shall also be eligible to apply for work authorization . .. .”
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Young, 818 F.2d 943, 948 (D.C. Cir. 1987) (“[C]abining of an agency’s prosecutorial discretion
can in fact rise to the level of a substantive . . . rule.”).

In sum, this Court finds, both factually based upon the record and the applicable law, that
DAPA is a “legislative” or “substantive” rule that should have undergone the notice-and-
comment rule making procedure mandated by 5 U.S.C. § 553. The DHS was not given any
“discretion by law” to give 4.3 million removable aliens what the DHS itself labels as “legal
presence.” See 5 U.S.C. § 701(a)(2). In fact the law mandates that these illegally-present
individuals be removed.'® Tﬁe DHS has adopted a new rule that substantially changes both the
status and employability of millions. These changes go beyond mere enforcement or even non-
enforcement of this nation’s immigration scheme. It inflicts major costs on both the states and
federal government. Such changes, if legal, at least require compliance with the APA.'” The
Court therefore finds that, not only is DAPA reviewable, but that its adoption has violated the
procedural requirements of the APA. Therefore, this Court hereby holds for purposes of the
temporary injunction that the implementation of DAPA violates the APA’s procedural

requirements and the States have clearly proven a likelihood of success on the merits.

(2) When explaining the expansion of DACA, the Secretary states: “I hereby direct USCIS to
expand DACA as follows . . . DACA will apply . . . The current age restriction . . . will no
longer apply . . . . The period for which DACA and the accompanying employment
authorization is granted will be extended to three-year increments, rather than two-year
increments. This change shall apply to all first-time applicants . . . . USCIS should issue all
work authorization documents valid for three years . . . .”

1% The Court again emphasizes that it does not find the removal provisions of the INA as depriving the Executive
Branch from exercising the inherent prosecutorial discretion it possesses in enforcing the laws under which it is
charged. Whether or not Defendants may exercise prosecutorial discretion by merely not removing people in
individual cases is not before this Court. It is clear, however, that no statutory law (i.e., no express Congressional
authorization) related to the removal of aliens confers upon the Executive Branch the discretion to do the opposite.

19 This Memorandum Opinion and Order does not rule on the substantive merits of DAPA’s legality.
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2. Preliminary Injunction Factor Two: Irreparable Harm

In addition to showing a likelihood of success on the merits of at least one of their claims,
the Plaintiff States must also demonstrate a “likelihood of substantial and immediate irreparable
injury” if the injunction is not granted, and the “inadequacy of remedies at law.” O ’Shea v.
Littleton, 414 U.S. 488, 502 (1974).

It is clear that, to satisfy this factor, speculative injuries are not enough; “there must be
more than an unfounded fear on the part of [Plaintiffs].” Wright & Miller § 2948.1. Thus, courts
will not issue a preliminary injunction “simply to prevent the possibility of some remote future
injury.” Id. Instead, the Plaintiff States must show a “presently existing actual threat.” Id.; see
also Winter v. Natural Res. Def. Council, Inc., 555 U.S. 7, 22 (2008) (“We agree . . . that the
Ninth Circuit’s ‘possibility’ standard is too lenient. Our frequently reiterated standard requires
plaintiffs seeking preliminary relief to demonstrate that irreparable injury is /ikely in the absence
of an injunction.”) (internal citations omitted). The Plaintiffs’ injury need not have already been
inflicted or certain to occur; a strong threat of irreparable injury before a trial on the merits is
adequate for a preliminary injunction to issue. See, e.g., Wright & Miller § 2948.1.

Plaintiffs allege that they will suffer two “categories” of irreparable injuries if this Court
declines to grant a preliminary injunction. First, according to Plaintiffs, the DAPA Directive will
cause a humanitarian crisis along the southern border of Texas and elsewhere, similar to the
surge of undocumented aliens in the summer of 2014. See Doc. No. 5 at 25-26. The State of
Texas specifically points to the economic harm it experienced in the last “wave” of illegal
immigration allegedly caused by DACA. See id. at 26 (“Texas paid almost $40 million for

Operation Strong Safety to clean up the consequences of Defendants’ actions.”). Texas
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additionally complains of the millions of dollars it must spend each year in providing
uncompensated healthcare for these increasing numbers of undocumented immigrants.

The Court finds primarily, for the reasons stated above, this claimed injury to be exactly
the type of “possible remote future injury” that will not support a preliminary injunction. For the
same reasons the Court denied standing to Plaintiffs on their asserted injury that DAPA will
cause a wave of immigration thereby exacerbating their economic injuries, the Court does not
find this category of alleged irreparable harm to be immediate, direct, or a presently-existing,
actual threat that warrants a preliminary injunction. See, e.g., City of Los Angeles v. Lyons, 461
U.S. 95, 102 (1983) (noting that standing considerations “obviously shade into those determining
whether the complaint states a sound basis for [injunctive] relief,” and that, even if a complaint
presents an existing case or controversy under Article III, it may not also state an adequate basis
for injunctive relief). The general harms associated with illegal immigration, that unfortunately
fall on the States (some of whom must bear a disproportionate brunt of this harm), are harms that

106 Whether or not

may be exacerbated by DAPA, but they are not immediately caused by it.
Defendants’ implementation of DACA in 2012 actually contributed to the flood of illegal
immigration experienced by this country in 2014—an issue not directly before this Court—
injuries associated with any future wave of illegal immigration that may allegedly stem from

DAPA are neither immediate nor direct. Lyons, 461 U.S. at 102 (citing O ‘Shea, 414 U.S. at 496,

in which the Court denied a preliminary injunction because the “prospect of future injury rested

1% Indeed, Chief Kevin Oaks, Chief of the Rio Grande Valley Sector of U.S. Border Patrol, testified before this
Court in Cause No. B-14-119 that in his experience, it has been traditionally true that when an administration talks
about amnesty, or some other immigration relief publicly, it increases the flow across the border and has an adverse
effect on enforcement operations. As of the time he testified, on October 29, 2014, he stated that the DHS was
preparing for another surge of immigrants given the talk of a change in immigration policy. See Test. of Kevin
QOaks, Cause No. B-14-119 (S.F. 172-176).
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‘on the likelihood that [plaintiffs] [would] again be arrested for and charged with violations’”
and be subjected to proceedings; thus, the “threat to the plaintiff was not sufficiently real and
immediate to show an existing controversy simply because they anticipate” the same injury
occurring in the future). The law is clear that “past exposure to illegal conduct does not in itself
show a present case or controversy regarding injunctive relief.” Id Consequently, this Court
will exclude Plaintiffs’ first category of injuries from the Court’s determination of irreparable
injury.

Plaintiffs additionally allege that legalizing the presence of millions of people is a
“virtually irreversible” action once taken. See Doc. No. 5 at 25-28. The Court agrees. First,
there are millions of dollars at stake in the form of unrecoverable costs to the States if DAPA is
implemented and later found unlawful in terms of infrastructure and personnel to handle the
influx of applications. Doc. No. 64, Pl. Ex. 24. The direct costs to the States for providing
licenses would be unrecoverable if DAPA was ultimately renounced. Further, and perhaps most
importantly, the Federal Government is the sole authority for determining immigrants’ lawful
status and presence (particularly in light of the Supreme Court’s holding in Arizona v. United
States, 132 S. Ct. 2492 (2012)) and, therefore, the States are forced to rely on the Defendants “to
faithfully determine an immigrant’s status.” Once Defendants make such determinations, the
States accurately allege that it will be difficult or even impossible for anyone to “unscramble the

egg.” Id Specifically, in Texas and Wisconsin, as this Court has already determined, through
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benefits conferred by DAPA, recipients are qualified for driver’s licenses, in addition to a host of
other benefits.'"’

The Court agrees that, without a preliminary injunction, any subsequent ruling that finds
DAPA unlawful after it is implemented would result in the States facing the substantially
difficult—if not impossible—task of retracting any benefits or licenses already provided to
DAPA beneficiaries. This genie would be impossible to put back into the bottle. The Supreme
Court has found irreparable injury in the form of a payment of an allegedly unconstitutional tax
that could not be recovered if the law at issue was ultimately found unlawful. See Ohio Oil Co.
v. Conway, 279 U.S. 813 (1929). There, the Court held that “[w]here the questions presented by
an application for an interlocutory injunction are grave, and the injury to the moving party will
be certain and irreparable, if the application be denied and the final decree be in his favor, while
if the injunction be granted and the injury to the opposing party, even if the final decree be in his
favor, will be inconsiderable . . . the injunction usually will be granted.” Id. at 8§14.

Similarly, here, any injury to Defendants, even if DAPA is ultimately found lawful, will
be insubstantial in comparison to Plaintiffs’ injuries. A delay of DAPA’s implementation poses
no threat of immediate harm to Defendants.'® The situation is not such that individuals are
currently considered “legally present” and an injunction would remove that benefit; nor are

potential beneficiaries of DAPA—who are under existing law illegally present—entitled to the

benefit of legal presence such that this Court’s ruling would interfere with individual rights.

197 For example, in Texas, these individuals, according to Plaintiffs, would also qualify for unemployment benefits
(citing Tex. Lab. Code § 207.043(a)(2)); alcoholic beverage licenses (citing 16 Tex. Admin. Code § 33.10);
licensure as private security officers (citing 37 Tex. Admin. Code § 35.21); and licensure as attorneys (citing Tex.
Rules Govern. Bar Adm’n, R. II(a)(5)(d)).

1% To the contrary, if individuals begin receiving benefits under DAPA but DAPA is later declared unlawful,
Defendants, just like the States, would suffer irreparable injuries.
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Preliminarily enjoining DAPA’s implementation would in this case merely preserve the status
quo that has always existed.

According to the authors of Wright & Miller’s Federal Practice and Procedure:

Perhaps the single most important prerequisite for the issuance of a preliminary

injunction is a demonstration that if it is not granted, the applicant is likely to

suffer irreparable harm before a decision on the merits can be rendered. Only

when the threatened harm would impair the court's ability to grant an effective

remedy is there really a need for preliminary relief. Therefore, if a trial on the

merits can be conducted before the injury would occur, there is no need for

interlocutory relief. In a similar vein, a preliminary injunction usually will be

denied if it appears that the applicant has an adequate alternate remedy in the form

of money damages or other relief.

Wright & Miller § 2948.1 (emphasis added).

Here, the Government has required that USCIS begin accepting applications for deferred
action under the new DACA criteria “no later than ninety days from the date of” the
announcement of the Directive. Doc. No. 1, Pl. Ex. A. The Directive was announced on
November 20, 2014. Thus, by the terms of the Directive, USCIS will begin accepting
applications no later than February 20, 2015. Further, as already mentioned, the DHS’ website
provides February 18, 2015 as the date it will begin accepting applications under DACA’s new
criteria, and mid-to-late May for DAPA applications. The implementation of DAPA is therefore
underway. Due to these time constraints, the Court finds that a trial on the merits cannot be
conducted before the process of granting deferred action under the DAPA Directive begins.

Without a preliminary injunction preserving the status quo, the Court concludes that Plaintiffs

will suffer irreparable harm in this case.
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3. Preliminary Injunction Factors Three and Four: Balancing
Hardship to Parties and the Public Interest

Before the issuance of an injunction, the law requires that courts “balance the competing
claims of injury and . . . consider the effect on each party of the granting or withholding of the
requested relief.” Amoco Production Co. v. Village of Gambell, Alaska, 480 U.S. 531, 542
(1987). Thus, in addition to demonstrating threatened irreparable harm, the Plaintiffs must show
that they would suffer more harm without the injunction than would the Defendants if it were
granted. The award of preliminary relief is never “strictly a matter of right, even though
irreparable injury may otherwise result to the plaintiff,” but is rather “a matter of sound judicial
discretion” and careful balancing of the interests of~—and possible injuries to—the respective
parties. Yakus v. United States, 321 U.S. 414, 440 (1944). If there is reason to believe that an
injunction issued prior to a trial on the merits would be burdensome, the balance tips in favor of
denying preliminary relief. See Winter, 555 U.S. at 27 (“The policy against the imposition of
judicial restraints prior to an adjudication of the merits becomes more significant when there is
reason to believe that the decree will be burdensome.”) (quoting Wright & Miller § 2948.2).

The final factor in the preliminary injunction analysis focuses on policy considerations.
Plaintiffs have the burden to show that if granted, a preliminary injunction would not be adverse
to public interest. Star Satellite, Inc. v. Biloxi, 779 F.2d 1074, 1079 (5th Cir. 1986). If no public
interest supports granting preliminary relief, such relief should ordinarily be denied, “even if the
public interest would not be harmed by one.” Wright & Miller § 2948.4. “Consequently, an
evaluation of the public interest should be given considerable weight in determining whether a

motion for a preliminary injunction should be granted.” Id.
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Here, the Plaintiffs seek to preserve the status quo by enjoining Defendants from acting.
The Court is not asked to order Defendants to take any affirmative action. See Wright & Miller
§ 2948.2 (noting that one significant factor considered by courts when balancing the hardships is
whether a mandatory or prohibitory injunction is sought—the latter being substantially less
burdensome to the defendant). Further, the Court’s findings at the preliminary injunction stage
in this case do not grant Plaintiffs all of the relief to which they would be entitled if successful at
trial. See id. (explaining that if “a preliminary injunction would give plaintiff all or most of the
relief to which the plaintiff would be entitled if successful at trial,” courts are less likely to grant
the injunction). Indeed, as detailed below, the Court is ruling on the likelihood of success for
purposes of preliminary relief on only one of the three claims (and that one being a procedural,
not a substaﬁtive claim) brought by Plaintiffs. Thus, neither of the usual concerns in considering
potential burdens on a defendant in granting a preliminary injunction is applicable here.
Preliminarily enjoining Defendants from carrying out the DAPA program would certainly not be
“excessively burdensome” on Defendants. See id.

Additional considerations suggest that the Government would not be harmed at all by the
issuance of a temporary injunction before a trial is held on the merits. The DHS may continue to
prosecute or not prosecute these illegally-present individuals, as current laws dictate. This has
been the status quo for at least the last five years'®® and there is little-to-no basis to conclude that
harm will fall upon the Defendants if it is temporarily prohibited from carrying out the DAPA
program. If a preliminary injunction is issued and the Government ultimately prevails at a trial

on the merits, it will not be harmed by the delay; if the Government ultimately loses at trial, the

1% Obviously, this has been the status quo for at least the last five years with respect to the specific individuals
eligible for DAPA. Given that DAPA is a program that has never before been in effect, one could also conclude that
enjoining its implementation would preserve the status quo that has always existed.
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States avoid the harm that will be done by the issuance of SAVE-compliant IDs for millions of
individuals who would not otherwise be eligible.

If the preliminary injunction is denied, Plaintiffs will bear the costs of issuing licenses
and other benefits once DAPA beneficiaries—armed with Social Security cards and employment
authorization documents—seek those benefits. Further, as already noted, once these services are
provided, there will be no effective way of putting the toothpaste back in the tube should
Plaintiffs ultimately prevail on the merits. Thus, between the actual parties, it is clear where the
equities lie—in favor of granting the preliminary injunction.

This is not the end of the inquiry; in fact, in this case, it is really the tip of the iceberg.
Obviously, this injunction (as long as it is in place) will prevent the immediate provision of
benefits and privileges to millions of individuals who might otherwise be eligible for them in the
next several months under DAPA and the extended-DACA. The Court notes that there is no
indication that these individuals will otherwise be removed or prosecuted. They have been here
for the last five years and, given the humanitarian concerns expressed by Secretary Johnson,
there is no reason to believe they will be removed now. On the other hand, if the Court denies
the injunction and these individuals accept Secretary Johnson’s invitation to come out of the
shadows, there may be dire consequences for them if DAPA is later found to be illegal or
unconstitutional. The DHS—whether under this administration or the next—will then have all
pertinent identifying information for these immigrants and could deport them.

For the members of the public who are citizens or otherwise in the country legally, their
range of interests may vary substantially: from an avid interest in the DAPA program’s

consequences to complete disinterest. This Court finds that, directly interested or not, the public
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interest factor that weighs the heaviest is ensuring that actions of the Executive Branch (and
within it, the DHS—one of the nation’s most important law enforcement agencies) comply with
this country’s laws and its Constitution. At a minimum, compliance with the notice-and-
comment procedures of the APA will allow those interested to express their views and have them
considered.

Consequently, the Court finds, when taking into consideration the interests of all
concerned, the equities strongly favor the issuance of an injunction to preserve the status quo. It
is far preferable to have the legality of these actions determined before the fates of over four
million individuals are decided. An injunction is the only way to accomplish that goal.

The Court finds that Plaintiffs’ injuries cannot be redressed through a judicial remedy
after a hearing on the merits and thus that a preliminary injunction is necessary to preserve the
status quo in this case. While recognizing that a preliminary injunction is sometimes
characterized as a “drastic” remedy, the Court finds that the judicial process would be rendered
futile in this case if the Court denied preliminary relief and proceeded to a trial on the merits. If
the circumstances underlying this case do not qualify for preliminary relief to preserve the status
quo, this Court finds it hard to imagine what case would.

C. Remaining Claims

In this order, the Court is specifically not addressing Plaintiffs’ likelihood of success on
their substantive APA claim or their constitutional claims under the Take Care Clause/separation
of powers doctrine. Judging the constitutionality of action taken by a coequal branch of
government is a “grave[]” and “delicate duty” that the federal judiciary is called on to perform.

Nw. Austin Mun. Util. Dist. No. One v. Holder, 557 U.S. 193, 204 (2009) (citations omitted).
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The Court is mindful of its constitutional role to ensure that the powers of each branch are
checked and balanced; nevertheless, if there is a non-constitutional ground upon which to
adjudge the case, it is a “well-established principle governing the prudent exercise of this Court’s
jurisdiction that normally the Court will not decide a constitutional question.” Id at 205
(quoting Escambia Cnty. v. McMillan, 466 U.S. 48, 51 (1984) (per curiam)). In this case, the
Plaintiffs brought substantive and procedural claims under the APA in addition to their
constitutional claim to challenge the Defendants’ actions. All three claims are directed at the
same Defendants and challenge the same executive action. Thus, the Court need only find a
likelihood of success on one of these claims in order to grant the requested relief. This
“constitutional avoidance” principle is particularly compelling in the preliminary injunction
context because the Court is not abstaining from considering the merits of Plaintiffs’
constitutional claim altogether. It is only declining to address it now.''°

Consequently, despite the fact that this ruling may imply that the Court finds differing
degrees of merit as to the remaining claims, it is specifically withholding a ruling upon those
issues until there is further development of the record. As stated above, preliminary injunction
requests are by necessity the product of a less formal and less complete presentation. This Court,

given the importance of these issues to millions of individuals—indeed, in the abstract, to

virtually every person in the United States—and given the serious constitutional issues at stake,

% Given the dearth of cases in which the Take Care Clause has been pursued as a cause of action rather than
asserted as an affirmative defense (and indeed the dearth of cases discussing the Take Care Clause at all), a complete
record would no doubt be valuable for this Court to decide these unique claims. It also believes that should the
Government comply with the procedural aspects of the APA, that process may result in the availability of additional
information for this Court to have in order for it to consider the substantive APA claim under 5 U.S.C. § 706.
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finds it to be in the interest of justice to rule after each side has had an opportunity to make a
complete presentation.

VI. CONCLUSION

This Court, for the reasons discussed above, hereby grants the Plaintiff States’ request for
a preliminary injunction. It hereby finds that at least Texas has satisfied the necessary standing
requirements that the Defendants have clearly legislated a substantive rule without complying
with the procedural requirements under the Administration Procedure Act. The Injunction is
contained in a separate order. Nonetheless, for the sake of clarity, this temporary injunction
enjoins the implementation of the DAPA program that awards legal presence and additional
benefits to the four million or more individuals potentially covered by the DAPA Memorandum
and to the three expansions/additions to the DACA program also contained in the same DAPA

Memorandum.!!!

It does not enjoin or impair the Secretary’s ability to marshal his assets or
deploy the resources of the DHS. It does not enjoin the Secretary’s ability to set priorities for the
DHS. It does not enjoin the previously instituted 2012 DACA program except for the

expansions created in the November 20, 2014 DAPA Memorandum.

Signed this 16th day of February, 2015.

N

> ~__

Andrew S. Hanen
United States District Judge

! While this Court’s opinion concentrates on the DAPA program, the same reasoning applies, and the facts and the
law compel the same result, to the expansions of DACA contained in the DAPA Directive.
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