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m SourTHEASTERN LEGAL Founparion, Inc.

6100 Laxe Forrest Drive, N, W, « Suirs 520 » A1LanTA, Gronata 30328
(404) 257-9667 + Fax (404) 257-0049

April 12, 2010

VIA CERTIFIED MAIL No.: 7003 2260 0005 4600 6221
RETURN RECEIPT REQUESTED

National Freedom of Information Officer
U.8, Environmental Protection Agency
1200 Pennsylvania Avenue, NW (2822T)
Washington, DC 20460

Re: Freedom of Information Act Request
Dear Sir or Madam:

Southeastern Legal Foundation (“SLF”) is a non-profit public interest law firm
specializing in the practice of constitutional law. SLF also undertakes research on policy issues
of interest to the public. Currently, SLF is pursuing information on the awards and uses of
federal grants for scientific research. Pursuant to our investigation, we request that you provide
the following, as well as relevant docuntents not otherwise described which fail within the
general scope of this request:

1. Grant applications seeking federal funds for any and all research on global climate change,
its causes and effocts, methods of measuring changes in climate, and responses to climate
change, in any scientific discipline and for any purpose,

2. Awards, grants, or funding notifications made pursuant to applications seeking federal funds
for research on global climate change, its causes and effects, methods of measuring changes
in climate, and responses to climate change, in any scientific discipline and for any purpose;

3. Accompanying and subsequent correspondence between your agency and grant applicants or
recipients, including but not limited fo supplementals, tailoring agreements, revisions or
amendments, compliance instructions, and completeness, eligibility, or substantive review

documents;
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U.S. Environmental Protection Agency
Freedom of Information Act Request
April 12, 2010

Page2 0f2

4, Denial or deferral of awards, grants, or funding made in response {o applications seeking
federal funds for reseatch on global climate change, its causes and effects, methods of
measuring changes in climate, and responses to climate change, in any scientific discipline
and for any purpose;

5. Any and all documents referencing, describing, or creating: contracts for labor, consulting, or
employment; purchases of capital or matexiel; transfers or purchases of real property; and any
other agreements entered by the funding grantee or its principal investigator in furtherance of
ot in conjunction with federally funded research on global climate change, its causes and
effects, methods of measuring changes in climate, and responses fo climate change, in any
scientific discipline and for any purpose.

This request for documents is made pursuant to the Freedom of Information Act, 5 U.S.C.
§ 552. We request that the documents be furnished without charge, or at reduced charges,
pursuant to 15 CFR § 4.11(k), since this information is in the public interest, is likely to
contribute to public understanding of the operations and activities of government, and because
SLF has no commercial interest in requesting the information. If any charges are applied for the
furnishing of these documents, please advise whether the costs will exceed Fifty Dollars (850
USD).

In addition, we ask for expedited processing of this request for information. SLF’s
putpose is the dissemination of information to the public regarding the allocation of federal funds
for scientific research, I certify that the foregoing statement is true and correct, to the best of my
knowledge and belief.

If you deny all or any patt of this request, please cite each specific exemption you think
justifies your withholding of information, and include notification of appeal procedures available
under the law. If you have any questions about handling this request, you may reach me at the
telephone number listed below.

Sincerely,

1y & ,
74/{ Bt e 0 (7{‘ /j} {)gg,zﬁﬁu E

Shannon L. Goessling,
Executive Director and Chief Legal Counsel

Southeastern Legal Foundation
6100 Lake Forrest Drive, Suite 520
Atlanta, GA 30328

(800) 474 - 8313
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,\S{‘ZED ST"??‘ &
S S, UNITED STATES ENVIRONMENTAL PROTEGTION AGENCY
g T% 1200 Pennsyivania Avenue, NW (2822T)
5 ((JDJ Washington, DC 20460
% N
L pROTE
April 20,2010

Ms. Shannon L. Goessling
Southeastern Legal Foundation, Inc.
6100 Lake Forrest Drive, NW

Suite 520

Atlanta, GA 30328

RE: RequestNo: HQ-FOI-01115-10

Dear Ms. Goessling,

This is to acknowledge receipt of your Freedom of Information Act (FOIA), 5 U.S.C.
552, request dated April 12, 2010 and received in this office on April 20, 2010, for .
records related to:

copy of records regarding grant applications, awards and uses of federal grants for
scientific research, etc., regarding climate change, etc.

Your request has been forwarded to OAR

OARM for processing. If you have any questions, please contact the Requester Service
Center at 202-566-1667 or by email at hq.foia@epa.gov. Please provide your FOIA
request number in ail communications.

Sincerely,

Larry F. Gottesman
National FOIA Officer
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EXHIBIT B-3
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@ﬁED STy T
. . UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
g’ L3 1200 Pennsylvania Avenue, NW (2822T)
% % WASHINGTON, DC 20460
2 g
By S
A pﬂ01€°
April 20, 2010

Ms. Shannon L. Goessling

* Southeastern Legal Foundation, Inc.
6100 Lake Forrest Drive, NW

Suite 520

Atlanta, GA 30328

RE: Reguest No. HQ-FOI-01115-10

Dear Ms. Goessling

This is in response to your Freedom of Information Act (FOIA) request, 5 U.S.C,
552, for copy of records regarding grant applications, awards and uses of federal grants
for scientific research, efc., regarding climate change, etc.. You are seeking expedited
processing and a waiver of fees. This office needs additional information from you.

Expedited Processing:

Your request does not contain the proper justification for expedited processing as
set out in the Electronic FOIA Amendments of 1996, 5 U,S.C. 552(a)(6)(E)(v). In order
for your request to receive expedited processing, you must show compelling need by
cither:

() BEstablishing that the failure to obtain the records quickly could
reasonably be expected to pose an imminent threat to the life or
physical safety of an individual; or

(i)  Demonstrating that an urgency to inform the public that actual or alleged
Federal Government activity exists. Applies provision only fo requesters
primarily engaged in disseminating information.

Your justification should include a statement certified to be true and correct to the
best of your knowledge and belief. Upon receipt of your expedited processing
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justification, the Agency will determine whether to grant your request and timely notify
you of that determination.

Fee Waiver:

The FOIA directs agencies to furnish records without any charge or at a reduced
charge "if disclosure of the information is in the public interest because it is likely to
conlribute significantly to public understanding of the operations or activities of the
government and is not primarily in the commercial interest of the requester”. 5 U.S.C.
552(a)(4)(A)(i)(1994 & Supp. IV 1998).

Requests for fee waivers must be considered on a ease-by-case basis and address
the requirements for a fee waiver in sufficient detail for the agencies to make an informed
decision regarding the waiver the fees. In determining whether the statutory
requirements are met, agencies must consider the following six factors. These factors
are:

1. The subject matter of the Tequested records must specifically concern identifiable
operations or activities of the government. A request for access to records for
their informational content alone does not satisfy this factor.

2, For the disclosure to be "likely to contribute" to an understanding of specific
government operations or activities, the releasable material must be meaningfully
informative in relation to the subject matter of the request.

3. The disclosure must contribule to the understanding of the public at large, as
opposed to the understanding of the requester or a narrow segment of interested
persons. One’s status as a representative of the news media alone is not enough.

4. The disclosure must contribute "significantly" to public understanding of
government operations or activities.

5. The extent to which disclosure will serve the requester’s commercial interest, if
any.
6. The extent to which the identified public interest in the disclosure outweighs the

requester’s commercial interest,

Accordingly, in order for the Agency to consider your request for a fee waiver,
you must address, in sufficient detail, the six factors listed above.

Your response:

You may send your response by facsimile to this office at 202-566-2147 or email
it to hg.fola@epa.gov. Please include the request identification number on all
communications.
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If we do not hear from you within 7 days from the date of this letter, we will deny
your requests for expedited processing and a fee waiver due to lack of justification, If
these are denied, your FOIA request will be processed in the normal time frame based on
date of receipt. If there are billable charges that exceed $50.00 you agreed to pay, you
will be required to provide an assurance of payment before you receive a response.

If you have any questions, please contact the Requester Service Center at 202-
566-1667 or by email at hq.foia@epa.gov.

Sincerely,

Larry F. Gottesman
National FOIA Officer
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EXHIBIT B-4
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m SouTHEASTERN LEGAL FounpaTtion, INC,

6100 Laxe Forrest Drive, N W. ¢ Suitk 520 » ArLanta, GEOrGia 30328
(404) 257-9667 « Fax (404) 2570049

April 27, 2010

SENT VIA CERTIFIED MAIL No.: 7003 2260 0005 4600 6214
RETURN RECIEPT REQUESTED and
EMAIL TO hg.foiaf@epa.gov

Mr. Larry F. Gottesman

National Freedom of Information Officer
U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, NW (2822T)
‘Washington, DC 20460

(202) 566-1667 FAX (202) 566-2147
E-mail: hq.foia@epa.gov

Re:  Expedited Processing and Fee Waiver for Request No. HQ-FOI-01115-10

- Dear Mr. Gottesman:

This is in response to your letter dated April 20, 2010 regarding two aspects of the
Freedom of Information Act (“FOIA”) request (“Request” assigned by your office Request No.
HQ-FOI-01115-10). 1 sent the Request as Executive Director and Chief Legal Counsel of
Southeastern Legal Foundation (“SLF”)—a non-profit public interest law firm and policy center
specializing in the practice of constitutional law, located in Atlanta, Georgia and founded in
1976. Fundamental to our core mission is research into the activities of the Federal Government,
which we utilize in a variety of ways discussed infra.

In your letter, you sought additional information to aid in your determination of whether
of the Request qualified for expedited processing and fee waiver, 1shall address each
component in turn, and am confident you will be sufficiently satisfied to grant both aspects of the
Request,

1. Txpedited Processing

According to 5 U.S.C. 552(2)(6}E)(v)(I]) a requester demonstrates a “compelling need”
for expedited processing when their request is “made by a person primarily engaged in
disseminating information, [and can demonstrate an] urgency to inform the public concerning
actual or alleged Federal Government activity.
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Mr, Larry F. Gottesman
National Freedom of Information Officer
Request No. HQ-FOI-01115-10

First, SLF’s primary mission is to disseminate information to the public through research
into the functioning of all levels of government and, where appropriate, effect public policy
through litigation. SLF disseminates information through a number of means including: (i)
through our publicly available website and ancillary websites setup to disseminate information
about ongoing litigation projects, e.g. www.epalawsuit.com; (ii.) through our mailing lists; (iil.)
press releases; and (iv.) published “op-eds” in local and national newspapers and other media.
As a nonprofit, SLF has no commercial interests in the information we collect from the Federal
Government; out “profit” derives solely from the benefit we provide the public through our
research, dissemination and litigation.

The second criteria for “compelling need” required for expedited processing involves the
wrgency of the request. Here, the urgency of the Request is paramount to its significance. On
December 15, 2009 the Environmental Protection Agency (“EPA”) published its “Endangerment
and Cause or Contribute Finds for Greenhouse Gasses Under Section 202(a) of the Clean Air
Act,” (“Findings™) 74 FR 66496. According to this document, the Findings became effective on
January 14, 2010."

Should the regulatory scheme contemplated in the Findings be fully implemented
devastating consequences would follow. This regulatory scheme has the potential to eripple the
manufacturing and energy sectors of the American economy. Beyond these two vital sectors, the
Findings would negatively impact almost every American business and by extension every
Ametican consumer and citizen. The Findings draw information and influence from a vast array
of scientific duta and research, some of which may have been funded (or partially funded) by the
EPA. A growing body of evidence exists that the EPA may have relied on faulty science in
formulating the Findings,® Obviously, any regulatory scheme, which would potentially have the
reach and breadth as contemplated by the Findings, must be bused on sound science, and the
grant determination process must be fiee from political or undue influence. Finally, other
agencies within the Federal Government have recognized SLF’s core mission and granted
expedited review for our FOIA requests. (See Exhibit “A”). Therefore, for the foregoing
reasons, it is imperative the EPA provide expedited processing to the Request,

H, Fee Waiver

The second component of your April 20, 2010 letter sought further explanation for a fee
waiver pursuant to 5 U.S.C 522 (@)(4)(A)(iD(1994 & Supp. IV 1998). While SLF understands
EPA FOIA officers grant or deny fee waiver requests on a case-by-case basis, I would like to
refer you to an earlier FOIA Request: Request No, HQ-FOI-00469-10. That request, which the
BEPA is currently processing, is quite similar to the current Request. Both requests seek
information regarding different aspects of the same issue: EPA determinations and decision-
making processes involving anthropogenic global warming or climate change. In our previous

' Various legal challenges to the Findings exist, for more information see
www.epa.gov/climatechange/endangerment/petitions.htmt (last viewed on April 20, 2010),
?¥or a detailed discussion of the potentially faulty science see PETITION FOR RECONSIDERATION OF

GREENHOUSE GASSES UNDER SECTION 202(a) OF THE CLEAN AIR ACT filed by John Linder et al. with
the EPA on December 23, 2009,
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Mr, Larry F, Gottesman
National Freedom of Information Officer
Request No, HQ-FOI-01113-10

request, we included our rationale, through an appeal, for fee waiver, For your convenience, I
have included all the relevant documents involving the former request. See Exhibits “B-G.”

The reasoning involved in our former request, which the EPA Office of General Counsel
granted after appeal, is completely consistent with this Request. I shall briefly discuss each
criterion listed in your April 20, 2010 letter, However, for a more detailed explanation, I
respectfully refer you to the relevant exhibits.

The first criterion fisted is that the “subject matter must specifically concern identifiable
operations ot activities of the government.” Here the Request centers on EPA decision-making
processes involving the awarding of scientific grants to various persons and institutions.
Obviously, these grants and denials of grants involve U.S. taxpayer dollars and how the EPA
chooses to disperse those dollars for research involves a specific activity of the government,

The second criterion requires the disclosure must be “meaningfully informative in
relation to the subject matter of the request.” Here the disclosure would elabotate on a perhaps
esoteric function of the govermnment: how and under what criteria does the EPA award or deny
scientific grants to persons and institutions. As most citizens have likely never filled out such a
grant application, any insight into this process would be meaningfully informative to the general
public. :

The third and fourth criteria requires that the request contribute “significantly” to the
public at large as opposed to the understanding of the requester or a narrow segment of interested
persons. SLF will disseminate the information gathered through the Request to the largest
audience possible, we shall accomplish this task in & variety of ways including: (i.) through our
publicly available website and ancillary websites created for specific litigation; (ii.) mailers and
publications we produce throughout each year; and (iii.) any publically available court
documents used as evidence in litigation. SLF takes seriously our chartered directive fo research
and litigate issues of public interest; the dissemination of our work to the general public is one of
the most important components of that directive.

The fifth and sixth criteria listed in your April 20, 2010 letter must weigh heavily in favor
of a fee waiver. These factors distinguish a requester’s motives into commercial/noncommercial
rubrics. As stated supra, SLF is a nonprofit enterprise with absolutely no commercial interest in
the information we would collect through the Request.
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Mr. Larry F, Gottesman
National Freedom of Information Officer
Request No. HQ-FOI-01115-10

Thank you for your time and consideration ih this matter. I trust this information will be
sufficient as you evaluate the merits of the requested expedited processing and fee waiver,
However, if you have any questions, please contact me at the telephone number listed below.

Sincerely,

';:fﬁfij(,ﬁ/lut 3“«(7{ 713 (@%/»’AE/)({S,_; I

Shannon I.. Goessling
Executive Director & Chief Legal Counsel

Southeastern Legal Foundation, Inec.
6100 Lake Forrest Drive, Suite 520
Atlanta, GA 30328

(800) 474 - 8313
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UNITED STATES DEPARTMENT OF COMMERCE
Economles and Statistles Adminfstration

.5 Census Bureau

Washington, DG 20233-0001

OFFICE OF THE DIREGTOR

J0C 28 2008

Ms, Shannon 1., Goessling
Southeastein Legal Foundation
6100 Lake Rotest Diive, Suite 520
Atlanta, GA 30328
<shannon@southeasternlegal.org>

Dear Ms, Goessling:

This is In response to your request under the Freedom of Information Act (FOIA), We
received your request in this offics on July 20, 2009, 'We are processing your request and
have assigued tracking number 09-220 fo this request, We consolidated your requests to
the Department of Commerce, Office of Management and Organization, and the United
States Census Bureau into one request, and we are tesponding for the Department of
Commetcé and the Census Butsay,

On July 24, 2009, via phone you clarified your request with Hampton Wilson of'my staff,
Your request is for written and eleoironic correspondence, memorands, data, or reports
created o received by any employes, agent, or consultant of the United Statos Census
Bureau or the Department of Commerce between Jannary 21, 2009 and June 30, 2009

that discusses;

1. incorporating statistical sampling related to the Census Coverage
Measurement (CCM) program fnto the 2010 Census process and/or

2. temoving the administiation, divection, or supervision of the 2010 Census
or the United States Census Burean from the Department of Commerce to
confral by White House administrators, staff, or officers,

Tn accovdancs with the U.S. Depatiment of Commezce’s FOIA regulations, 15 Code of
Federal Regulations, Section 4.6, wo are granting your request for expedited processing,
and your FOIA request will be given priority and processed as soon as practicable, We
have granted you a fee waiver for this request by determining that you mest the
tequirements set forth in the Department of Commerce’s FOIA regulations, Code of
Pederal Regulations Tifle 15, Part 4,11, If you have mny questions about the processing
of youw request, please contact Hampton Wilson, Il of my statf at (301) 763-7103 or
<hampton.wilson.iii@census, gov>,

Sincerely,

Mo LA

Maty C, Potier
Chief, Froedom of Information Act and Information Branch

USCENSUSBUREAU [  EXHIBIT

Helplag You Hake tnfarmed Decltions “ A b WIWIWL.CENEUS, SOV
| +
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m SourHEASTERN LEGAL FoUunpaTioN, Inc.

6100 T.axn Forrnst Drive, MW, » Suire 520 « ATranta, Georata 30328
(404) 257-9667 » Fax (404) 257-0049

Decembert 18, 2009

VIA CERTIFIED MAIL Ttem No.: 7003 2260 0005 4600 6573

National Freedom of Information Officer
U.S. Bnvironmental Protection Agency
1200 Pennsylvania Avenne, NW (2822T)
Washington, DC 20460

E-mail: hg.foia@epa.gov
Re: Freedom of Information Act Request
Deat FOIA Compliance Officer,

Southeastern Legal Foundation (“SLE") is a non-profit public interest Jaw firm
specializing in the practice of constitutional law, SLF also undertakes research on policy issues
of interest o the public. Cuirently, SLT is engaged in an inquiry info the Bnvironmental
Protection Agency (“EPA™) and the Endangerment Findings, described and defined below,
Pursuant to our ivestigation, we request that you provide us with any doouments including, but

not Hinited to:

1, Written and electronio correspondence, memoranda, data, ot reports created by any
employeo, agent, or consultant of the HPA that discusses the fiming of the following
(hereinafict collectively “Endangerment Findings”) released by the EPA on December 7,

2009

a. Bndangerment Finding: The Administrator finds that the current and projested
concenlrations of the six key well-mixed greenhouse gases--carbon dioxide (CO2),
methane (CH4), nitrous oxide (N20), hydroflucrocatbons (FIFCs), perfluorocarbons
(PFCs), and sulfur hexafluoride (SF6)--in the atmosphere threaten the public health
and wolfare of current and future generations; and

b. Cause or Contribute Finding: The Administrator finds that the combined emissions of
these well-mixed greenhouse gases from new motor vehicles and new motor vehicle
engines contribute to the greenhouse gas pollution which threatens public healih and

wolfare,

This inquiry is meant to cover, but is not limited to any discussions about coinciding the
Endangerment Findings with fhe “Unlted Nations Climate Change Conference” held
December 7, 2009 through Decomber 18, 2009 in Copenhagen, Denmark,

EXHIBIT

it ‘LD)\
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National Freedom of Inﬁ(}rmation Officer
December 18, 2009
Page 2 of 2

2, Written and eleclronio correspondence, memoranda, data, or veports received produced by
any employee, agent, or consulfant of the BPA discussing the public comments {excluding
the publicly available comments themselves) made before, and related to, the Bndangenment
Findings. This inquiry is meant to cover, but is not limifed to any reporis ot analysis
produced or ordered by the BPA in response to any public comment related to the
Bndangerment Findings;

3, Whritten and elecironic cotrespondence, memoranda, data, or reports created by any
employee, agent, or consultant of the EPA that discusses or analyzes the financial
implications or conscquences of the Endangerment Findings. This inquiry is meant to cover,
but is not limited fo the financial implications of the Endangerment Findings on the
following: (1) the private sector in the United States or on any particular indusiry; (it,) the
United States goverament or any agency or political subdivision thercof; or (i) on state and
{ocal governments, This inguity is also meant to cover any repoits or analysis preduced for
the BPA by any other federal agency or subdivision of the United States federal government,
including but not limited to, the Office of Management and Budget and the Congressional

Budget Office,

This request for documents is made pursvant to the Freedom of Information Act, 5 U.S.C.
§ 552, We request that the documents be furnished without charge, or at reduced charges,
pursuant fo 15 CER § 4.11(k), since this information is in the public interest, is likely to
contribute to public understanding of the operations and activities of government, and because
SLF has no commercial interest in requesting the information, Tf any charges are applied for the
furnishing of these documents, please advise whether the costs will exceed Fifty Dollats ($50

USD).

If you deny all ot any patt of this request, please cite each specific oxemption you think
justifies your withholding of information, and include notification of appeal procedures available
under the law, If you have any questions about handling this request, you may reach me at the
telephone number listed below.

Sincerely,

,ég{cmmmﬁ{ fygfmfécb,, [

Shannon L, Goessling
Exeoutive Director & Chicf Legal Counsel

Southeastern Legal Foundation, Ine.
6100 Lake Forrest Drive, Suite 520
Atlanta, GA 30328

(800) 474 - 8313
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UNITED STATES ENVIRONMENTAL PROTECTION AGENGY
1200 Pennsylvania Avenue, NW (2822T)
WASHINGTON, DG 20460

December 22, 2009

Ms, Shannon L. Goessling
Southeastern Legal Foundation, Ine,
6100 T.ake Forrest Drive, Suite 520
Atlania, GA 30328

RE:  Request No, HQ-FOI-00469-10

Dear Ms. Goessling:

This is in response to your Treedom of Information Act (FOTA) request, 5 U.S.C.
552 secking records related to copy of records regarding the Endangerment Findings
released by the US EPA on December 7, 2009 and for a walver of fees in connection with
that request.

The POIA ditects agencies fo furnish recoxds without any charge or at areduced
charge if disclosute of the information is in the public interest because it is likely to
contribute significantly to public understanding of the operations ot activities of the
gavernment and fs not primarily in the commercial interest of the requester, 5 U.8.C.
552(a)(4)(A)ED(1994 & Supp. TV 1998).

Requests for fee waivers must be considered on a ease-by-case basis and address
the requirements for a fee waiver in sufficient detail for the agencles to make an Informed
decision, Tn determining whether the stafutory requirements ate met, agencies inust
consider six factors in sequence. These factors are summatized below,

1. The subject matter of the requested records must specifically concem identifiable
operations or activities of the government. A request for access to records for
their informational content alone does not satisfy this factor.

/A For the disclosure to be "ikely to contribute” to an undesstanding of specific

government operations or activities, the releasable material must be meaningfully
informative in relation o the subject matter of the request,

EXHIBIT
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3 The disclosure must contribute fo the understanding of the public at large, as
opposed to the understanding of the requester or a narrow segment of intetested
petsons. One’s status as a teptesentative of the news media alone is not snough,

4, The disclosure must confribute "significanily" fo public undesstanding of
government opetations or activities.

5. The extent to which disclosure will serve the requester’s cottmercial interest, if
any.

6. The extent to which the identified public inforest in the disclosure outwelighs the
requester’s commercial interest.

Should you wish to receive a fee waiver, you must address, in sufficient detail,
these six factors. You may send your respanse by omail fo by fola@epa.gov, or by
facsimile to this office (202) 566-2147. 1f we do not hear from you within 7 days from
the date of this letter, we will deny your request for a waiver of fees based on insufficient
justification. Records will be sent If you have provided assurance of payment should fees

exceed $25.00.

If you have any guestions, please contact the Requester Serviee Center at

e foia@epa.gov, or call 202-566-1667. :

Sincerely,

Larry ¥, Gottesiiag
MNational FOIA Officer
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m " SouTHEASTERN LEGAL FOUNDATION, INC.

6100 Laxs Porwst Drrvs, NJW, « SuitR 520 » Am.ara, Grorals 30328
(404) 257-9667 + Fax (404) 257-0049

December 28, 2009

SENT VIA EMATL TO hg.foia@epa,gov

Mz, Latry F. Gottesman

National Freedom of Information Officer
U.8. Environmental Protection Agency
1200 Pennsytvania Avenue, NW (2822T)
Washington, DC 20460

(202) 566-1667 FAX (202) 566-2147

E-matl: hq.foia@epa.goy
Re: Fee Waiver for Request No, HQ-FOL-00469-10

Dear Mr, Gottesman;

This letter is in response to your letter dated December 22, 2009, which discussed criferia
the Envitonmental Proteotion Agency (“EPA”) uses in evaluating the appropriatencss of fee
walvers for Freedom of Information Act (*FOIA™) tequests. We ate confident our request (HQ-
FOL-00469-10, hereinafier “Request”) falls entitely within the parameters of public interest and
thus qualifies for the fee waiver, The information sought will “sontribute significantly to the
public understanding of the operations or activities of the government and is not primatily in the
cominercial interests of the 1'eqnest()1u.”E As such, and per your insiruction, I shall address how
the Request meots the oriteria you listed in your December 22, 2009 letter,

As a preliminaty statement, and as noted in the Request, Southeastern. Tegal Foundation
(“SLE™) is a non-profit public interest law firm specializing in the practice of constitutional law.
SEF also undertakes research on polioy issues of interest to the public, SLF has conducted
research and prepated similar FOIA requests rolating to the functioning of the federal
government on several other occasions, including most recently the Department of Commetrce;

these apencies and depattiments have always granted the fec waiver for our FOITA requosts,

The first criterion requires that a FOIA request encompass “identifiable operations or
activitles of the government.” The first section of the Request inquires about the timing of the
Fndangerment Finding, and any possible coordination yeith international conferences dealing
with generally the same premise; “anthropogenic global warming or climate change,” When,
how and why the EPA released the Endangerment Finding speaks directly to the operations and
activities of this government agency. The Request secks to discover what, if any, influefice

international

15 U.8.C. 552(a)((@)(A)(1i)(1994 & Supp. 1V 1998)
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events had on the release of the Endangerment Finding, Any documents that artleulate timing-
related motivations of the BPA are of great public interest, given the affect a fully implemented
regulatory scheme based on the Endangerment Finding would have on the United States

6CONOIMY.

The second seotion of the Request telates to any analysis conducted by the BPA in
tesponse to public comments made prior to the Endangerment Pinding. Again, the information
songht speaks directly to the operations and activities of the EPA, The EPA produced responses
to many of the comments submitted during the public comment peviod. The Request seeks to
ensure the BPA. supported these responses by sound reasoning, beyond the support found in the
responses themselves, The mechanisins, reasoning and logic detived from any reports,
memotanda, data, ete. the EPA utilized to support or justify its findings against alternative or
divergent conclusions is of great interest to the public.

Finally, the third section of the Request relates to any economic or financial analysis
conducted for the BPA by other goveinment agoncies, This section delves into the financial
information and analysis the EPA relied on for its conclusions, and thus, again, directly relates to
the operations and activities of this agency. Any cost-benefit analysis or estimates about the
finanoial implications of the Endangerment Finding is of great interest to the public, given the
broad regulatory powers the Endangerment Finding potentially bestows on the EPA, and the vast
portions of the United States economy the Endangerment Finding will affect.

The reasoning outlined for the first criterion is also applicable to the second criterion: that
the Reguest s “meaningfully informative in relation to the subject matfer of the request,”
Moreover, the Request seoks information relating to a specific subject matter: the Endangerment
Finding, The contents of the Request all ditectly relate to the Endangerment Finding, in that they
seek information on the analysis, intetpretation, supporting evidence, interagency reports, ete. the
EPA used for its conclustons. This information, which the EPA collected and/or produced,
diteotly relates to its final decision to release the Endangerment Finding. The Request seeks
information, which the EPA relied on to justify and substantiate its conclusions, and thereby
directly relates to the subject matter,

The Request seoks information that conitibutes to the public inferest at large and is not
limited to a “narrow segment of interested persons,” as required by the third criterion, fiuther this
information will significantly contribute to public understanding, as required by the fourth, First,
SLY is bound by its charter to reseatch and litigate issues of public interest. To that end, the
Request meets SLF’s chartered directive, and falls within its mission statement to “help
individuals and businesses stymied by excessive government regulation,” The Endangerment
Finding, if fully implemented, will have far-tcaching consequences and affect every single
American, The attempted regulation and control of carbon dioxide and other ubiquitous -
compounds will not only affect persons working in certain Industries, such as the energy sector
of the economy, but all citizens
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through inevitable price changes in the costs of goods and services. In addition, the regulatoty
scheme will affect the United State’s competitive position in the global economy, as other
countries likely will not agree to or enforce similar catbon reduction regulatory schemes. Thus,
the implications of, and therefore the justifications for, the Endangerment Finding shall affect
every citizen,

SLF has absolutely no commercial or financial interest in the requested information, and
would receive no pecuniary benefit friom the information sought, As such, ctiterion five: “extent
to which disclosure will serve the requester's commercial interest” and criterion six: “extent to
which the identified public interest in the disclosute outweighs the requester’s commercial
interest,” should weigh heavily in favor of the fee walver,

Thank you for your time and consideration in this matter. T trust this information will be
sufficient ag you evaluate the merits of the requested fee waiver, However, if you have any
questions, please contact me at the telephotie number listed below.

Sincerely,
awtf Q&/W

Shannon L. Goessling
Executive Director & Chief Legal Counsel

Sountheastern Legal Foundation, Inc,
6100 Lake Forrest Drive, Suite 520
Atlanta, GA 30328

{(800) 474 - 8313
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January 4, 2010

OFFIGE OF
ENVIRONMENTAL INFORMATION

Ms, Shannon Gaessling
Southeastern Legal Foundation, Inc.
6100 Lake Forrest Drive, NW
Suite 520

Atlanta, GA 30328

RE: Request Number HQ-FOI-00469-10
Dear Ms. Goessling:

This is in response o your request for a waiver of fees in connection with your
Freedom of Information Act (“FOIA™), 5 11.8.C. § 552 request, You are seeking & copy
of records regarding the Endangerment Findings released by the US Environmental
Protection Agency (EPA) on December 7, 2009,

After reviewing the justifidation provided, your request for a waiver of fees is
denied. You indicated that Southeastern Legal Foundation, Inc, is bound by its charter to
research and litigate issues of public interest, however, you have not expressed a specttic
intent to publish or disseminate the information to the general public. Accordingly, there
is no need to address the remaining prongs of the foe waiver criteria, Your request for
information has been referred to the BPA Office of Alr and Radiation for respanse.

You may appeal this denial to the National Freedom of Infonnétiou Office, US
EPA, FOIA and Privacy Branch, 1200 Pennsylvania Avenue, N.W. (2822T),
Washington, DC 20460 (US Postal Service enly), fax: (202) 566-2147, e-mail;

EXHIBIT

HEH

Intemat Address {URLY « hip:ifiniv.epa.gov
Racy¢ladiftacyclable +Pifatad wih Vegolable OF Based Inks on Recyciod Paper {(Miimur 90% Postconsiimat}




Case 1:15-cv-00386-AT Document 1-49 Filed 02/09/15 Page 24 of 67

Ms, Shannon Goessling
January 5, 2010
Pape 2

hq.fola@epa.gov, Only items mailed through the US Postal Service may be deltvered to
1200 Pennsylvania Avenue, NW. If you are submiiting your appeal via hand delivery,
cowrier service or overnight delivery, you must address your correspondence to 1301
Constitution Avenue, NW, Room 64167, Washington, DC 20004, Your appeal must be
made in witting, and it must be submitted no later than 30 calendar days from the date of
this letter. The Agency will not consider appeals received after the 30 calendar day limit.
The appeal letter should include the RIN listed above, For quickest possible handling,
the appeal letter and its envelope should be marked “Freedom of Information Act

Appeal,”
If you have any guestions, please contact me divectly at (202) 566-2162.

Stiicerely,

! m F. Gottesman

ational FOIA Officer
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m " SouTHEASTERN LEGAL Founnarion, INc,

6100 Laxe Forrpst Drive, MW, = Surs 520 » Ateanta, Grorata 30328
(404) 257-9667 « Fax (404) 257-0049

January 22, 2010

SENT V1A CERTIRIED MATL Item No.: 7003 2260 0005 4600 6597
and EMAIL TO hq.foin@epa.goy
National Freedom of Information Office
U.S. BPA FOIA and Privacy Branch
" 1200 Pennsylvania Avenue, NW (2822T)
Washington, DC 20460
(202) 566-2147  FAX (202) 566-2147

B-mafl: hq.foia@epa.goy
Re: Freedom of Information Act Appeal for Request No, HQ-FOL-00469-10

Dear FOIA Appeals Officer:

This letter is an appoal of the denial of Southeastein Logal Foundation’s (“SLE”) feo
waiver request for Freedom of Information Act (“FOIA”) Request No. HQ-FOI-00469-10
(“Request™). As anon-profit organization seeking information from the Environmental
Protection Agency (“EPA”), “likely to contribute significantly o public mderstanding of the
operations and activities of the government and not primatily [for our] commercial interest,”" our
Reqguest sought a fee waiver, (Bxhibit “A”). In a letter dated December 22, 2009, Mr. Larry F.
Gottesman, EPA National Freedom of Enformation Aot Officer responded to the feo waiver
request by outlining the six criteria the BPA utilizes to evaluate the merits such requests, (Exhibit
“B"), In a December 28, 2009 lettor, we articulated out justifications for a fee walver—step-by-
step—according to the criterfa Mr. Gottesman presented in his letter. (Exhibit “C”). Mr.
Gottesrnan denied our fee walver request in a letter dated January 4, 2009, (Exhibit “D”), M,
Gottesman’s denial of the fee waiver request prompted this appeal.

A. My, Gottestian Unjustifiably Denfed The Fee Waivey Based On The Alleged “Fack
Of A Specific Intent To Publish The Information In The Reguest Tg The General

Public.”

SL¥ presumes Mr. Gottesmnan denied out request for fee waiver based on elther the fhird
ot the fourth criteria Histed in his Decetnber 22, 2009 letter, Although M. Gottesman did not
specify exactly which critetion he found lacking, he quoted language from our reasoning
addvessing these criteria, The third and fouth criteria require, respectively, “[t1he disclosure
st contribuic to the understanding of the public af large, as opposed to the understanding of
the requester or a nartow segment of interested persons™ and it “must confribute ‘significantly’ fo

EXHIBIT

uFH
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public understanding of government operations or activities.”™ M., Gottesman based his denial
on our [ack of “a specific intent to publish or disseminate the information to the general public,”

as quoted in his January 4, 2010 Ielter.

M, Gottesman’s denial of the fee waiver is unjustified on multiple levels both
substantively and procedurally. The first part of this appeal shall address the substantive basis
for M. Gottesman’s denial; the second and third parts shall address the procedural defeets
contained in Mz, Gottesman’s interpretive methods and ovaluation; and the fourth section shall

address relevant case law and public policy.

B. SLF Shall Interpref, Analyze And Disseminate The Information In The Request For
The Benefit Of The Public And 'To As Broad Au Andience As Possible,

As a public intevest law fitm, all of' the research and litigation SLF conduets is analyzed,
produced and disseminated for the benefit of the public at large and not just 2 “narrow segment
of interested persons.” Tn fact, in his denial letter, Mt. Gottesman acknowledged our chartered
divective to research and Titigate issues of public interest, Eowever, Mr, Gottesman’s
justification for fee waiver denial appeats to focus solely on the possibility SLF will
use/disseminate this information solely for our own benefit, or for the benefit of a narrow group
of interested persons, This is an inaceurate presumption.

The Request asked for information related to the Findings® in two general areas: (1)
information related to the timing of when the EPA decided to publish the Findings, particularly
influence by ot coordination with outside factions; and (it} any cost-benefit analysis produced by
the BPA or other government agencies for the BPA rolated to the Findings. The potential effects
of a carbon reduction regulatory scheme based on the Kindings will have vast aud numerous
implications for the U.S, econonty, and all of its citizons. SLI’s goalin requesting this
information is to ensure all U.S. citizens are fully informed on these implications, and to
investigate the constifutionality of any regulatory action promuligated by the EPA based on the
Findings, SLF shall undertake all necessary effort to ensure we dissetninate, analyze and
interprot the information in the Request to the largest audience possible, SLE shall accomplish
this goal in a variety of ways including: (i.) displayed on our publicly available website; (i)
incorporated jnto various publications and mailers we produce throughout the year; and (iii.) any
publicly available court documents avising out of potential litigation related to the Findings.

For over thirty years, SLF has conducted research and prepared similar FOIA requests
relating to the functioning of the federal government, including most recently the Department of
Commerce, Through litigation and public advocacy, SLE seeks to influence policy decisions of
the federal government, SL¥ has incorporated the information gathered through FOIA. requests
in the course of litigation® and through publications. For instance, SL¥ has conducted extensive

15 U8 552(a)((4XAND(1994 & Supp. IV 1998),
3 The “Bindings™ refors lo the “Bndangerment and Cause or Coutribute Findings for Greenhouse Gases Under

Seotion 202(a) of the Clean Air Act”; BPA Docket No: FPA-HQ-CAR-2009-0171,
4 See e.g., Glavin, et al., v. Clinfon, et al., 19 T, Supp.2d 543 (1998), aff 'd sub nowm Dep’tof Conunerce v, LS.

Heuse of Representatives, 325 U8, 924 (1999).
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research and analysis relating to the decennial census, and conveyed that information to the
public, including with press releases and “op-cds.” (See Bxhibits “B,” “F,” and “G”). SLF
always conducts its activities for benefit of the general public and always sceks to publish the
infarmation to as wide an andience as possible. SLE has applied for fee waiver for all our FOIA
requests; heretofore no agency has denied the fee waiver request.

¢, M, Gottesinan Employed An Inaccurate Standard In Evaluating Criteria Three
and Four As Defined By The EPA,

As stated supra, M, Gottesman stated in his denial that SLF has “not expressed a
specific intent to publish ox disseminate the information to the general public.” However, this
“gpecific infent” tequirement appears nowhere in the two-part FOTA fes walver provision,” not
does it appeat in tho six criteria ontlined by Mr. Goltesman in his Dec. 22, 2009 letter. In fact,
the actual standard, as outlined by the BPA and published in Code of Federal }s‘.@‘gulations6
(“CFR") is not nearly as demanding as My, Goltesman’s own standard, The CER represents the
official EPA interpretation of the FOTA fee walver requirements,’ and therefore is more
authoritative than Mr, Gottesman’s December 22, 2009 letter.

As autfined in the CER, Criterion Three requires only that the disclosure must confribute
to the understanding of a reasorably broad audience of persons interested in the subject, as
opposed to the individual understanding of the requester.”® (Bmphasis Added), This standard
coniravenes Mr, Gottesman’s requirement of “specific intent to publish or disseminate the
information to the general public.” M, Gottesman never mentions the more limited audience the
TPA articulates in the CFR in his Januaty 4, 2010 denial letter. Thus, Mr, Gottesman appeats to
have employed an fncorrect standard in evaluating Criterion Three of the CER, SLE’s Request
not only meets the more stringent standatd imposed by Mr. Gottesman, but falls well within the
“reasonably broad audience” standard actually articulated by the BPA in the CFR.

To the sxtent that Mr. Goitesman relied on Criterion Four to deny the feo walver request,
he is also in etror. Criterion Four states the disclosute must likely “confribute ‘signiflcantly’ to
public understanding of government operations or activities . . . as compared to the level of
undetstanding that existed prior to the disclosure.” The Request detailed SLF’s concerns about
the policy and scientific basos for the Findings. SLF also expressed concern regarding the
constitutionality and costs of any regulatory schome resulting from fhe Findings. BPA decisions
based on the Findings will affect all U.S, citizens directly or indirectly, and thus the reasoning
and bases the BPA employed will “significantly” enhance the public’s understanding of the

§ The fee waiver provision confained in the FOIA S TS0, $52(a)(A)ANG)(1994 & Supp. TV 1998) essentiatly
contains two components, the disclosure is deemed sufficiently in the public inferest and thus qualifies for a fee
watver ift (1) the disclosure is “Hkely to confribute significantly to public understanding of the operations and
achiviliea of the government”; and (i) “Is not primarily in the commerclal interest of tho requester.”

40 CER, § 21070D2)0-(v1).

7The BPA divides the two requirements ins the FOTA feo waiver provision, see supra note 2, into six separate
categorles. The first four corrolate to the first FOIA requirement and the last two correlate to the second FOIA

reguirement,
¥ 40 CFR. § 2.107(D(2)(iii).
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Finding’s implicatiops, SLF will disseminate this information through the channels discussed
supra,

D. Mz, Gottesman’s Denial Emploved An Incorrect Interpretive Method In Evalualing
The Six Criteria Utilized By The EPA.

Tn Mr, Gottesman’s December 22, 2009 letter, he asserted “[federal] agencies must
consider the six factors [appearing in the CFR] in sequence.” M. Gottesman posited his “in
sequetice” formulation meant he could prematurely end the feo waiver analysis when he found
one criterion lacking, Based on this misinfetprotation of the CPR, Mr. Gottesman declined fo
evaluate at least fwo, perhaps three criteria, The CFR is devoid of any mention of this mitation.
The CFR states only that the BPA “will consider the following factors” in evaluating the validity
of a fee waiver request for the two categorics, The words “in sequence” or any other phrases of
priority or limiting construction are absent from the CFR. In fact, the CER states EPA will
utitize “all available informatiot’” when granting or denying a fes waiver request. Asa general
rule of statutory construetion, words of limiting construction may not be implied where the plain
meaning of the language is elear? To be sure, the CFR is not a “statute”; M, Gottesmannot a
judge; and agencies are to given wide latituds in interpreting Congressional directives.'®
However, the CER represents the BPA’s awn interpretation of the FOIA fee waiver provision
and thus Mr. Gottestman, as the FOIA Officer for the BPA, is bound by it. Byrefusingto
consider either fwo ot flitee of the six factors outlined by the EPA in the CFR~all of which
heavily favor a fee waivor considering SLEF’s non-profit status and the type of information
sought-—Mr. Gottesman skewed lis analysis and unfaitly weighed ene factor as disposifive,

E. Relevant Case Law And Public Policy Both Strongly Favor SLE’s Praver Yor Fee
YWaiver,

SLE’s request for fes waiver is factually similar to the case of NRDC v, United States
EPAIE Tnthat case, the Natural Resources Defense Couneil, Inc. (“NRDC”), an envirormental
group, requested fee waiver for a FOIA request o the BPA. Mr, Gottesman, denied the fee
walver, stating the requested information would not contribute to public understanding of the
opetations of the BPA. NRDC, following enumerated procedure, appealed M, Gottesman's
dental o the U.S. EPA ROTA and Privacy Bianch. The EPA eventually denied the appeal citing
oriteria two and four undet the “contribute to public understanding” prong of the FOIA statute.
The NRDC appsaled this denial to fhe distriot cowt, which overturned the EPA uling®

9 The United States Supreme Court discussed the plain meaning nile in Creminetti v. United Stafes, 242 U.8. 470,
485 (1917), reasoning “[ijt is slementary that the meaning of a statute must, in the first instance, be sought in the
fanguage in which the act Is framed, and if that 3 plain,.. the sole fanction of the caurts is to enforce It sccording o
its ferms.” And if a statute's Iangtiuge is plain and ofear, the Court further warned that “the duty of inferprotation
does not arise, and the rules whick ate to aid doubiful meanings need to discussion,”

 See generally, Chevon v. Natural Resottrces Defense Cotneil, 467 U.S. 837 (1984),

Y Soe generally, Friends of the Coast Fork v. United States DOL 110 F.3d 53, 55 (9" Cir. 1997) (admonishing the
federal agency involved for finding one fee waiver factor dispositive when a balaneing of all factors was required),
12 581 7, Supp, 2d 491 (SD.N.Y. 2008}

1 Phe District court did Tind for the BPA on the Issue of overbreadth, which is of o consequence on this appeal. Id,

at 501502,
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Like SLF, NRDC is a non-profit advocacy group with a history of making FOIA regquests
and incorporating and analyzing the information for public consumption.”® Similar to the
Request, NRDC’s FOTA request centered on probing any possible outside factions, which may
have influsnced EPA decision-making on a major policy tatter, Finally, NRDC discussed why
they wanted the information, how they would utilize it and how the information affected the
general publio, ' After failing to receive a response from EPA. regarding their appeal, the NRDC
brought snit in federal court. The coutt, in overturning the BPA’s fee waiver denial, recognized
insight about what influence outside forces have on agency policy-making decisions is of
paramount importance, 16 Yndeed, information on how, why and what factors an agency considers
before making a major policy decision implicates the seminal reason FOIA was enacled, thus
coutts favor fes watvers when FOIA requests seek this type of information.'

Finalty, Mr, Gottesman ignored the strong public policy favoring fee walvers fo non-
profit organizations, In fact, Congress amended FOIA to ensure non-profit firms® requests for
feo waivers were “liberally construed.”™® Thus, Mr, Gotfesman neglected to account fov SLF'g
non-profit staths in fwo ways, Firsk he did not consider Cyiteria Five and Six in tho BPA CFR,
which directs fhe FOIA officer to consider how the requester will utilize the information, L.e.,
commetcialy o non-commercially, and second he ignored the coutts’ and Congress’s strong
policy toward granting fee waivers for noncommercial enferprises,

F. Conclusion

For all the reasons expressed above, SLF requests the U.8, EPA FOIA and Privacy Branch
overturn Mr. Goftesman’s denial of fee waiver inclnded in tho Request. Thauk you for your time
and consideration in this matter, if you have any questions, please contact me af the telephone

number Histed below,

Sinceroly,

Shannon L. Goessling
Tixeoutive Director & Chief Legal Counsel

Southeastern Legal Foundation, Inc,
6100 Lake Forrest Drive, Suite 520
Atlanta, GA 30328

{800) 474 - 8313

¥ 1d, at 404495,
15 7d. at 498-499.

91, at 498,
W porest Guardians v. US. Dapt. of Interlor, 416 £.3d 1173, 1179 (10th Clr, 2005).
18 132 Cong, Ree, 27, 190 (1986) (Sen. Leahy) quoted in Judicial Wateh, fuc, v. Rossotti, 326 B.3d 1309, 1312 (D.C,

Cir, 2003).
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Shannon L. Goessling

Executive Director & Chief Legal Counsel

Southeastein Legal Foundation, Ine, LEFR 48 2
6100 Lake Forest Drive, N.W. Suite 520 T
Atlanta, GA 30328

Re: Freedom of Information Act Request HQ-FOI-00469-10

Dear Ms, Goessling:

T am responding to your Freedom of Information Act (“FOTA™) appeal. You appealed the
January 4, 2009, fee waiver decision of Larty F, Goftesman, National FOTA Officer (“decision”)
of the U.S, Environmental Protection Agency (“EPA” or “Agency™). The desisfon indicated that
your fee waiver request was being denled because you did not express a specific intent to publish
ot. disseminate the information fo the general public, You appealed the decision,

Based on the additional-information you provided in your Januvary 22, 2010, fee waiver
appeal, I have concluded that your appeal should be, and is, granted. By providing additional
information related to the third fee watver element, you have demonsirated that you meet the
requiremnents to receive a fee walver for your narrowly tailored request.

In your appeal, you indicated that Southeastern Legal Foundation, Inc, “shall undertake
all necessary effort to ensure we disseminats, analyze and interpret the itformation in the
Request to the largest audience possible,” Letter from Shannon L. Goessling to National
Freedom of Information Office dated January 22, 2010, You also commiited to disseminating
the information on your webstte and through Southeastern Legal Foundation publications. Id.
Your praposed dissemination through “available court documents™ does not mest your burden,
However, in light of your other commiiments, you have met the thitd fee waiver element.

This letter constitutes BPA’s final determination on your appeal. In accordance with
5U.8.C, § $52(a)(4)(B), you have the right to seek judicial review of this determination by
instituting an action in the district court of the United States in the distriot in which you reside, or
have your prineipal place of business, or in which the Agency records are situated, or in the

Disirict of Columbia,

"EXHIBIT

WAT.SRAgOY
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Should you fiave any questions concerning this maiter, please call Dan Schulson at (202)
564-3033,
Sincerely,

e

K4

Kevin Miller
Assistant General Counsel
General Law Office

<o HQ FOI Office
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May 4, 2010

OFFICE OF
ENVIRONMENTAL INFORMATION

Ms. Shannon L, Geessling
Southeastern Legal Foundation, Inc.
6100 Lake Forrest Drive, NW

Suite 520

Atlanta, GA 30328

RE:! Request Number HQ-FOI-01115-10
Dear Ms. Goesslizig:

This is in response to your request for expedited processing and a waiver of fees
for the processing of your Freedom of Information Act (“FOIA”), 5 U.S.C. § 552 request.
You are seeking a copy of records regarding grant applications, awards and uses of
federal grants for scientific research, etc., regarding climate change, etc.

After reviewing the justification provided, your request for expedited processing
is denied. You have not demonstrated that the lack of expedited treatment could
reasonably be expected to pose an imminent threat to the life or physical safety of an
individual,

" Furthermore, after reviewing your fee waiver justification, your request for a fee
waiver is denied. You have not expressed a specific intent to publish or disseminate the
information to the general public. In fact you stated that the records will be “publically
available court documents used as evidence in lifigation.” As a result of you failing to
meet the above criteria, I have not addresses the additional criteria in your justification,
The US Environmental Protection Agency (EPA) Office of Research and Development
(ORD) will be responding to your information request for the agency. However, prior to

. processing your request, they will provide you with an estimate if the cost exceeds
$25.00. After they receive your assurance of payment they will process your request,

You may appeal this denial to the National Freedom of Information Office, US
EPA, FOIA and Privacy Branch, 1200 Pennsylvania Avenue, N.W. (28227),
Washington, DC 20460 (US Postal Service only), fax; (202) 566-2147, e-mail:
hq.foia@epa.gov, Only items mailed through the US Postal Service may be delivered to

Intemmet Address {UBL} + http#/wwaw.epa.gov
Recyclad/Recyclable » Prnted with Vegatable Oll Based lnks on Recycled Paper (Minlmtim 30% Peostconsumer)
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1200 Pennsylvania Avenue, NW. If you are submitting your appeal via hand delivery,
courier service or overnight delivery, yon must address your correspondence to 1301
Constitution Avenue, NW, Room 6416J, Washington, DC 20004. Your appeal must be
made in writing, and it must be submitted no later than 30 calendar days from the date of
this letter. The Agency will not consider appeals received after the 30 calendar day [imit.
The appeal letter should include the request number listed above. For quickest possible
handling, the appeal letter and its envelope should be marked “Freedom of Information
Act Appeal.” '

If you have any questions, please contact me at (202) 566-1667.

National FOIA Officer
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m SOUTHEASTERN LEGAL FounpaTion, INc,

2255 SpweLL M1 RoaD « Strre 320 « MarieTTa, GRorcia 30062
(770) 977-2131 » Bax (770) 977-2134 « southeasternlegal.org

C Jmne 3, 2010

SENT VIA CERTIFIED MAIL No. 7003 2260 06005 4600 6108
and EMAIL TOQ hq.foia@@epa.goy

National Freedom of Information Office

U.S. EPA FOIA and Privacy Branch

1200 Pennsylvania Avenue, NW (2822T)

Washington, DC 20460

(202) 566-2147  FAX (202) 566-2147

E-mail: hg.foia@epa.gov

Re: Freedom of Information Act Appeal for Request No, FIQ-FOI-01115-10

Dear FOIA Appeals Officer:

This letter is an appeal of the denial of Southeastern Legal Foundation’s (“SLF”)
expedited processing and fee waiver requests for Freedom of Information Act (“FOIA”) Request
No. HQ-FOI-01115-10 (“Request™). SLF is an organization primarily engaged in the
dissemination of information and the subject of the Request portends an urgency to inform the
public about Federal Government activity, therefore expedited processing is proper. In addition,
as a non-profit organization seeking information from the Environmental Protection Agency
("EPA™), “likely to contribute significantly to public understanding of the operations and
activities of the government and not primarily [for our] commercial interest,”’ our Request
sought a fee waiver, In a letter dated May 4, 2010, My, Larry F. Gottesman, EPA National
Freedom of Information Act Officer denied our request for both expedited processing and fee
waiver, (See Exhibit “A”), Mr. Gottesman’s denial of the expedited processing and fee waiver
requests prompted this appeal.

A. Mr. Gottesman Based The Denial Of Expedited Processing On The Wrong
Standard; Furthermore, Under The Correct Standavd Fxpedited Processing Is
Justified,

In denying the Request’s expedited processing plea, Mr, Gottesman’s May 4, 2010 letter
stated, “You have not demonstrated that the lack of expedited treatment could reasonably be
expected to pose an imminent threat to the life or physical safety of an individual,” While Mr.
Gottesman is correct in that is one justification for expedited processing, he fails to understand:
(1.) imminent threat is only one justification for expedited processing; and (ii.) SLF based our
request for expedited processing on the other—government activity.
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The Code of Federal Regulations (“CFR”) 40 CFR 2,104 articulates the EPA’s
interpretation of FOIA regulations for expedited processing, Section 2.104(c)(ii) specifically
articulates “An urgency to inform the public about an actual or alleged Federal government
activity, if the information is requested by a person primarily engaged in disseminating
information to the public,” as a valid justification for expedited processing. Apparently, Mr.
Gottesman did not consider this component of EPA regulations, even though we specifically
directed him to it.

Fitst, SLE’s primary mission is to disseminate information to the public through research
into the functioning of all levels of government and, where appropriate, affect public policy
through litigation. SLF disseminates information through a number of means including: (i.)
through our publicly available website and ancillary websites setup to disseminate information
about ongoing litigation projects, e.g. www.cpalawsuit.com; (ii.) through our mailing lists; (iti.)
press releases; and (iv.) published “op-eds” in local and national newspapers and other media.
As a nonprofit, SLF has no commercial interests in the information we collect from the Federal
Government; our “profit” derives solely from the benefit we provide the public through our
research, dissemination and litigation.

The second component of “compelling need” recognized in the FOIA focuses on the
“urgency to inform” the public about government activity. Undoubtedly the subject of the
Request: grant applications and other processes related to the EPA’s involvement with
“anthropogenic global warming or climate change” research, and how that research is then used
by the Federal Government to support agency rulemaking and laws constituted “activity of the
Federal Government,” Thus, the only remaining issue under FOIA is the “urgency” of the
Request. The D.C. Circuit Court (“Court”) analyzed the legislative history of the FOIA and
constructed two relevant criteria to satisfy compelling need, the request must exhibit: (i.} a matter
of current exigency to the American public; and (i1.) a compromising of a significant recognized
jnterest.” In addition, the Court also mentioned the credibility of the requester as a possible
additional factor, perhaps a tiebreaker in close cases. For the purposes of this appeal, we are
happy to construct our reasoning within the parameters established by the Court,

The requests centered on grants, research and other documents related to “anthropogenic
global warming or climate change.” While the veracity of this scientific theoty is debatable, the
action taken by the Federal Government in response to this alleged threat is not. On December
15, 2009 the EPA published its “Endangerment and Cause or Contribute Finds for Greenhouse
Gasses Under Section 202(a) of the Clean Air Act,” (“Findings”) 74 FR 66496, According to
this document, the Findings became effective on January 14, 201 0.3

Should the regulatory scheme contemplated in the Findings be fully implemented,
devastating consequences would follow. This regulatory scheme has the potential to cripple the
manufacturing and energy sectors of the American economy. Beyond these two vital sectors, the
Findings would negatively impact almost every American business and by extension every

2 Al-Fayed v. C.LA., 254 F.3d 300, 310 (D.C. Cir, 2001).
¥ Varlous legal challenges to the Findings exist, for more information see
www.epa.goviclimatechange/endangerment/petitions. himl (last viewed on April 20, 2010).
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American consumer and citizen. The potential consequences to both the American economy and
its citizens demonstrate the exigency of the Request. The Findings draw information and
influence from a vast atray of scientific data and research, some of which may have been funded
(or partially funded) by the EPA. A growing body of evidence exists that the EPA may have
relied on faulty science in formulating the Findings.! Obviously, any regulatory scheme, which
would potentially have the reach and breadth as contemplated by the Findings, or any other
regulations relying on EPA funded research, must be based on sound science, and the grant
determination process must be free from political or undue influence. Ensuring the American
public the grant and research process in producing and supporting the “anthropogenic global
warming ot climate change” regulations are free from faint comprises a significant and
recognized interest of the utmost importance.

Thus unlike A/-Fayed, which involved a request concerning mainly private interests, the
Request more closely aligns with Edmonds v. FBI” There, the court recognized that issues (i.)
that receive extensive media coverage; and (ii.) relate to “possible questions about the
government's integrity which affect public confidence,”® are prime candidates for expedited
processing, Here EPA involvement with “anthropogenic global warming or climate change” —
wiiich receives near daily media coverage— and potentially tainted science being used by the
Federal Government to impose massive regulatory schemes, qualifies as exigent and significant,

Finally, as to credibility, SLF is a non-profit public interest law fitm and policy center
specializing in the practice of constitutional law, located in Atlanta, Georgia and founded in
1976. Fundamental to our cote mission is to conduct research into the activities of the Federal
Government, which we utilize in a variety of ways as discussed supra. SLI has extensive
experience not only making FOIA requests, but also analyzing and incorporating that
information into the materials we produce. Currently, SLF is conducting research, and has on-
going requests pending with the Department of Commerce, EPA, and National Science
Foundation among others, These agencies recognize SLE’s mission and the work we perform
and almost always grant our requests for fee waivers and expedited processing without us having
to resort to litigation. (For example see Exhibit “B”),

B, My, Gottesman Unjustifiably Denied The Fee Waiver Based On The Alieged
“Lack Of A Specific Infent To Publish The Information In The Reguest To The
Goneral Public,”

SLF presumes Mr. Gottesman denied our request for fee waiver based on either the third
or the fourth criteria listed in his May 4, 2010 letter. Although Mzr. Gottesman did not specify
exactly which criterion he found lacking, he quoted language from our reasoning addressing
these criteria. The third and fourth criteria require, respectively, “[t}he disclosure must
contribute to the understanding of the public at large, as opposed to the understanding of the

4 For a detailed discussion of the potentially faulty science see PETITION FOR RECONSIDERATION OF
GRERNHQUSE GASSES UNDER SECTION 202(g) OF THE CLEAN ATR ACT filed by John Linder st al. with
the EPA on December 23, 2009,

32002 U.S. Dist. LEXIS 26578 (D.D.C. Dec. 3, 2002).

§ 7d. quoting 28 CF.R. § 16.5(d)(1)(v).
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requester or a narrow segment of interested persons™ and it “must contribute ‘significantly’ to
public understanding of government operations or activities.”’ Mr. Gottesman based his denial
on our lack of “a specific intent to publish or disseminate the information to the general public,”
as quoted in his April 4, letter,

Mr. Gottesman’s denial of the fee waiver is unjustified on multiple levels both
substantively and procedurally. The first part of this appeal shall address the substantive basis
for Mr. Gottesman’s denial; the second and third parts shall address the procedural defects
contained in Mr. Gottesman’s interpretive methods and evaluation; and the fourth section shall
address relevant case law and public policy.

C. SLF Shall Interpret, Analyze And Disseminate The Information In The Request
For The Benefit Of The Public And To As Broad An Aundience As Possible.

As a public interest law firm, all of the research and litigation SLF conducts is analyzed,
produced and disseminated for the benefif of the public at large and not just a “narrow segment
of interested persons. Mr, Gottesman’s justification for fee waiver denial appears to focus solely
on the possibility SLF will use/disseminate this information solely for our own benefit, or for the
benefit of a narrow group of interested persons. This is an inaccurate presumption.

The Request asked for information related to the Findings,? or other ways the EPA is
involved funding research into “anthropogenic global warming and climate change.” The
potential effects of a carbon reduction regulatory scheme based on the Findings will have vast
and numerous implications for the U.S. economy, and all of its citizens. SLE’s goal in
requesting this information is to ensure «// U.S. citizens are fully informed on these implications,
and to investigate the constitutionality of any regulatory action promuligated by the EPA based
on the Findings. SLF shall undertake all necessary effort to ensure we disseminate, analyze and
interpret the information in the Request to the largest audience possible. SLF shall accomplish
this goal in a variety of ways including: (i.) displayed on our publicly available website; (ii.)
incorporated info various publications and mailers we produce throughout the year; and (iii.) any
publicly available court documents arising out of potential litigation related to the Findings,

For over thirty vears, SLF has conducted research and prepared similar FOIA requests
relating to the functioning of the federal government, including most recently the Department of
Commerce, Through litigation and public advocacy, SLF seeks to influence policy decisions of
the federal government. SLF has incorporated the information gatheted through FOIA requests
in the course of litigation® and through publications. As noted supra, most government agencies
have granted requests for fee waivers without litigation.

75 U.8.C. 552(a)({(4)(A)(iii)(1994 & Supp. IV 1998).

The “Findings” refers to the “Endangerment and Cause or Contribute Findings for Greenhouse Gases Under
Section 202(a) of the Clean Air Act’; EPA Docket No: EPA-HQ-OAR-2009-0171.
% See e.g., Glavin, et al., v. Clinton, et al., 19 F. Supp.2d 543 (1998), aff"d sub nom Dep 't of Commerce v. U.S.
House of Representatives, 525 U.S. 924 (1999),
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D. Mr. Gottesman Emploved An Inaccurate Standard In Evaluating Criteria Three
and Four As Defined By The EPA.

As stated supra, Mr. Gottesman stated in his denial that SLF has “not expressed a
specific intent to publish or disseminate the information to the general public.” However, this
“specific intent” requirement appears nowhere in the two-part FOIA fee waiver provision. 1 In
fact, the actual standard, as outlined by the EPA and published in the CFR is not neatly as
demanding as Mr. Gottesman’s own apocryphal standard. The CFR represents the official EPA
interpretation of the FOIA fee waiver requirements,'' and therefore is more authoritative than
M. Gottesman’s May 4, letter.

As outhined in the CFR, Criterion Three requires only that the disclosure must confribute
to the understanding of a reasonably broad audience of persons interested in the subject, as
opposed to the individual understanding of the requester.”'* (Emphasis Added). This standard
contravenes Mr, Gottesman’s requirement of “specific intent to publish or disseminate the
information to the general public.” Mr. Gottesman never mentions the more limited audience the
EPA articulates in the CFR in his May 4, 2010 denial letter. Thus, Mr. Gottesman appears to
have employed an incorrect standard in evaluating Criterion Three of the CFR. SLI’s Request
not only meets the more stringent standard imposed by Mr. Gottesman, but falls well within the
“reasonably broad audience” standard actually articulated by the EPA in the CFR.

To the extent that Mr, Gottesman relied on Critetion Four to deny the fee waiver request,
heis also in error. Criterion Four states the disclosure must likely “confribute ‘significantly’ to
public understanding of government operations or activities . . . as compared to the level of
understanding that existed prior to the disclosure.” The Request detailed SLF’s concerns about
the policy and scientific bases for the Findings, SLF also expressed concern regarding the
constitutionality and costs of any regulatory scheme resulting from the Findings. EPA decisions
based on the Findings will affect all U.S. citizens directly or indirectly, and thus the reasoning
and bases the EPA employed will “significantly” enhance the public’s understanding of the
Finding’s implications. SLF will disseminate this information through the channels discussed
supra.

E. My, Gottesman’s Denial Employved An Incorrect Interpretive Method In
Evaluating The Six Criteria Utilized By The EPA.,

In Mr, Gottesman’s May 4, 2010 letier, he asserted, “As a result of you failing to meet
the above criteria, have not addresses [sic] the additional criteria in your justification.” M.

1 The fee walver provision contained in the FOIA 5 U.S.C. 552(a)(4)(A)(i1)(1994 & Supp. IV 1998) essentially
contains two compotienis, the disclosure is deemed sufficiently in the public intercst and thus qualifies for a fee
waiver ift (i.) the disclosure is “likely fo contribute significantly 1o public understanding of the operations and
activities of the government”; and (ii.) “is not primarily in the commercial interest of the requester.”

" The EPA divides the two requirements in the FOIA fee waiver provision, see supra note 2, into six separate
categories. The first four correlate fo the first FOIA requirement and the last two correlate to the second FOIA
requirement,

240 C.F.R. § 2.107(D}2)(iii).
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Gottesman posited he could prematurely end the fee waiver analysis when he found one criterion
lacking. Based on this misinterpretation of the CFR, Mr. Gottesman declined to evaluate at least
two, perhaps three criteria. The CFR is devoid of any mention of this limitation. The CFR states
only that the EPA “will consider the following factors™ in evaluating the validity of a fee waiver
request for the two categories. The words “in sequence” or any other phrases of priority or
limiting construction are absent from the CFR. In fact, the CFR states EPA will utilize “all
available information” when granting or denying a fee waiver request. As a general rule of
statutory construction, words of hrmtmg construction may not be 1mphed where the plain
teaning of the language is clear.”® Tobe sure, the CFR is not a “statute”; Mr, Gottesman not a
judge; and agencies are to given wide latitude in interpreting Congr esmonal directives, ™
However, the CER represents the EPA’s own interpretation of the FOIA fee waiver provision
and thus Mr, Gottesman, as the FOTA. Officer for the EPA, is bound by ii. By refusing to
consider either two or three of the six factors outlined by the EPA in the CFR—all of which
heavily favor a fee waiver considering SLF’s non-profit status and the type of information
sought—Mr. Gottesman skewed his analysis and unfairly weighed one factor as dispositive,'

F. Relevant Case Law And Public Policy Both Strongly Favor SLE?s Praver For Fee
‘Walver.

SLF’s request for fee waiver is factually similar to the case of NRDC v. United States
EPA4 In that case, the Natural Resources Defense Council, Inc, (“NRDC”), an environmental
group, requested fee waiver for a FOIA request to the EPA. Mr, Gottesman, denied the fee
waiver, stating the reqoested information would not contribute to public understanding of the
operations of the EPA. NRDC, following enumerated procedure, appealed Mr. Gottesman's
denial to the U.S, EPA FOIA and Privacy Branch, The EPA eventually denied the appeal citing
criteria two and four under the “contribute to public understanding” prong of the FOIA sta‘rute
The NRDC appealed this denial to the district court, which overturned the EPA ruling, !

Like SLE, NRDC is a non-profit advocacy group with a history of makmg FOIA requests
and incorporating and analyzing the information for public consumption.'® Similar to the
Request, NRDC’s FOIA request centered on probing any possible outside factions, which may
have influenced EPA. decision-making on a major policy matter, Finally, NRDC discussed why
they wanted the information, how they would utilize it and how the information affected the

3 'The United States Supreme Court discussed the plain meaning rule in Caminetti v. United States, 242 U.S. 470,
483 (1917), reasoning “[i]t is elementary that the meaning of a statute must, in the first instance, be sought in the
languapge in which the act is framed, and if that is plain... the sole function of the courls is to enforce it according to
its terms.” And if a statute’s language is plain and clear, the Court further warned that “the duty of interpretation
does not arise, and the rules which are fo aid doubtful meanings need no discussion.”

See generally, Chevron v. Natural Resources Defense Council, 467 1.8, 837 (1934).

15 See generally, Friends of the Coast Fork v. United States DOI, 110 F.3d 53, 55 (0™ Cir. 1997) (admonishing the
federal agency involved for finding one fee waiver factor dispositive when a balancing of all factors was required).
' 581 F, Supp. 2d 491 (S.D.N.Y, 2008),

'7 The District coust did find for the EPA on the issue of overbreadth, which is of no consequence on this appeal. 1d,
at 501-502.
B 1d, at 494-495.
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general public.'” After failing to receive a response from EPA regarding their appeal, the NRDC
brought suit in federal coutt. The court, in overturning the EPA’s fee waiver denial, recognized
insight about what influence outside forces have on agency policy-making decisions is of
paramount importance.”® Indeed, information on how, why and what factors an agency considers
before making a major policy decision implicates the seminal reason FOIA was enacted, thus
coutts favor fee waivers when FOIA requests seek this type of information.

Finally, Mr, Gottesman ignored the strong public policy favoring fee waivets to non-
profit organizations. In fact, Congress amended FOIA to ensure non-profit firms’ requests for
fee waivers were “liberally construed.””® Thus, Mr. Gottesman neglected to account for SLF’s
non-profit status in iwo ways. First, he did not consider Criteria Five and Six in the EPA CFR,
which directs the FOIA officer fo consider how the requester will utilize the information, i.e.,
commercially or non-commercially, and second he ignored the courts” and Congress’s strong
policy foward granting fee waivers for noncommercial enterprises,

G. Conclusion

For all the reasons expressed above, SLF requests the U.S. EPA FOIA and Privacy Branch
overturn Mr. Gottesman’s denial of expedited processing and fee waiver included in the Request.
Thank you for your time and consideration in this matler, if you have any questions, please
contact me at the telephone number listed below.

Sincerely,

/ LQALJ/LM% //{l/ oulins,| kya

hannon L. Goessling
Executive Director & Chief Legal Counsel

1% 1d. at 498-499,

2 1d. at 498.

2 Forest Guardians v. U.S. Depl. of Interior, 416 F.3d 1173, 1179 (10th Cir. 2005).

%132 Cong. Rec. 27, 190 (1986) (Sen. Leahy) quoted in Judicial Watch, Inc. v. Rossotti, 326 F.3d 1309, 1312 (D.C.
Cir. 2003).
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May 4, 2010

OFFIGE OF
ENVIRONMENTAL INFORMATION

Ms. Shannon L. Goessling
Southeastern Legal Foundation, Inc.
6100 Lake Forrest Drive, NW

Suite 520

Atlanta, GA 30323

RE: Request Number HQ-FOI-01115-10

Dear Ms. Goessh'ﬁg:

This is in response to your request for expedited processing and a waiver of fees
for the processing of your Freedom of Information Act (“FOIA”), 5 U.S.C. § 552 request.
You are seeking a copy of records regarding grant applications, awards and uses of
federal grants for scientific research, ste., regarding climate change, efc.

After reviewing the justification provided, your request for expedited processing
is denied. You have not demonstrated that the lack of expedited freatment could
reasonably be expected to pose an imminent threat to the life or physical safety of an

individual.

Furthermore, after reviewing your fee waiver justification, your request for a fee
waiver is denied. You have not expressed a specific intent to publish or disseminate the
information to the general public. In fact you stated that the records will be “publically
available court documents nsed as evidence in fitigation.” As a result of you failing to
meet the above criteria, I have not addresses the additional criteria in your justification.
The US Environmental Protection Agency (EPA) Office of Research and Development
(ORD) will be responding to your information request for the agency. However, prior to

_ processing your request, they will provide you with an estimate if the cost exceeds
$25.00. After they receive your assurance of payment they will process your request.

You may appeal this denial to the National Freedom of Information Office, US
EPA, FOIA and Privacy Branch, 1200 Pennsylvania Avenue, N.W. (2822T),
Washington, DC 20460 (US Postal Service only), fax: (202) 566-2147, e-mail:
hq.foia@epa.gov. Only items mailed through the US Postal Service may be delivered to

EXHIBIT ' A

Intemet Address (URL) « hitp:/iwww.epa,gov
Recycled/Recyciable « Printed with Vegetable Ol Based inks on Recydled Paper {Mintmum 30% Posiconsumern)
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Ms. Shamnon Goessling
May 4, 2010
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1200 Pennsylvania Avenue, NW, If you are submitiing your appeal via hand delivery,
cowrier service or overnight delivery, you must address your correspondence to 1301
Constitution Avenue, NW, Room 6416], Washington, DC 20004, Your appeal must be
made in writing, and it must be submitted no later than 30 calendar days from the date of
this lefter. The Agency will not consider appeals received after the 30 calendar day limit.
The appeal letter should include the request number listed above. For quickest possible
handling, the appeal letter and its envelope should be marked “Freedom of Information

Act Appeal.” -
If you have any questions, please contact me at (202) 566-1667.
Sinegrely,

&

La . Gottesman
Nalionai FOIA Officer
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|
UNITED STAT!| 'DEPARTMENT OF COMMERCE
Econorics and $.alistics Administration
U.5. Census Bureau
Wash!ngton, BC 20233-0001

OFFICE OF THE DIRECTOR

UL 2 8 2008,

Ms. Shannon L. Goessling
Southeastern Legal Foundation
6100 Lake Forest Drive, Suite 520
Atlanta, GA 30328
<shannon@southeasternlegal.org>

Deat Ms. Goessling:

This is in response to your request under the Freedom of Information Act (FOIA). We
received your request in this office on July 20, 2009, We are processing your request and
have assigned tracking number 09-220 to this request, We consolidated your requests to
the Department of Commerce, Office of Management and Organization, and the United
States Census Bureau into one request, and we are responding for the Department of
Commerce and the Census Bureau,

On July 24, 2009, via phone you clarified your request with Hampton Wilson of my staff,
Your request is for written and electronic cortespondence, memoranda, data, or reports
created or received by any employee, agent, or consultant of the United States Census
Bureau or the Department of Commerce between J anuary 21, 2009 and June 30, 2009

that discusses:

1. incorporating statistical sampling related to the Census Coverage
Measurement (CCM) program info the 2010 Census process and/or

2. removing the administration, direction, or supervision of the 2010 Census
ot the United States Census Bureau from the Department of Commerce to
control by White House administrators, staff, or officers.

In accordance with the U.S. Department of Commerce’s FOIA regulations, 15 Cods of
Federal Regulations, Section 4.6, we are granting your request for expedited processing,
and your FOIA request will be given priority and processed as soon as practicable. We
have granted you a fee waiver for this request by determining that you meet the
requirements set forth in the Department of Commerce’s FOIA regulations, Code of
Federal Regulations Title 15, Part 4,11, If you have any questions about the processing
of your request, please contact Hampton Wilson, I of my staff at (301) 763-7103 or
<hampton.wilson.ifi@census.gov>.

Sincerely, _ R N

Moyl locttn

Mary C. Potter : »

Chief, Freedom of Information Act and ﬁl’fonnation Branch

1ExHIBIT 8

USCENSUSBUREAU

Helplng You Hake informed Déclslons WWW.Census,goy
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g . % UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
[<]
%Mg WASHINGTON, D.C. 20460
oy pﬂm?ec"\\

OFFICE OF
GENEHAL COUNSEL

June 8, 2010

Shannon Goessling

Southwestern Legal Foundation, Inc.
6100 Lake Forrest Drive, N.W.
Suite 520

Atlanta, GA 30328

Re: Freedom of Information Act Appeal HQ--FOL-01115-10-A (HQ-APP-00145-10)
Dear Ms, Goessling:

This letter is being sent to acknowledge receipt of your FOIA appeal received in the
Office of General Counsel on June 7, 2010,

Sincerely,

[%mbum(, /g’:rm e

Barbara Bruce
FOIA Specialist
General Law Office

@ Printed on Recycled Paper
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----- Original Message-----

From: Riley.lois@epamail.epa.gov [mailto:Riley.Llois@epamail.epa.gov]
Sent: Friday, February €4, 2011 10:40 AM

To: Shannon Goessling

Subject: EPA FOIA number HQ-FOI-©1115-19

Thank you for your phone call in which you agreed to extending the due
date for the subject FOIA to February 28, 2011.

Lois Riley

National Center for Environmental Research (NCER)
Office of Research and Development (ORD)

US Environmental Protection Agency (US EPA)

Phone: 783-347-8075
Email: riley.lois@epa.gov
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From: Shannon Goessling

Sent: Friday, March 11, 2011 11:41 AM

To: riley.lois@epa.gov

Cc: Jovette Ayers

Subject: Deadiine Extension EPA FOIA REF: HQ-FOI-01115-10

Importance: High
Ms. Riley,

An extension was granted until February 28, 2011 by Southeastern Legal Foundation, Inc. to EPA for it to
respond to the above-referenced FOIA request. it is now March 11, 2011, and we have received nothing
from you or the EPA — 11 days past the agreed upon extension.

Please advise me on the status of the request before end of business today. Please reply all, so that Ms,
Ayers, my paralegal, will receive your response as well.

Sincerely,
Shannon

Shannon L. Goessling

Executive Director & Chief Legal Counsel
Southeastern Legal Foundation

2255 Sewell Mill Road

Suite 320

Marietta, Georgia 30062

telephone: 770-977-2131

facsimile: 770-977-2134
www.southeasterniegal.org
www.epalawsuit.org

Please make note of the new address and numbers for SLF!

Confidentiality Notice:

This communication constitutes an electronic commusnication within the meaning of the Electronic Communications Privacy
Act, 18 U.5.C. Section 2510, and its disclosure is strictly limited to the recipient intended by the sender of this message. This
transmission, and any attachments, may contain confidential attorney-client privileged information and attorney work product.
If you are not the intended recipient, any disclosure, copying, distribution or use of any of the information contained in or
attached to this transmission is STRICTLY PROHIBITED. Please contact us immediately by retursy e-mail or at 770-977-2131 and
destroy the original transmission and its attachments without reading or saving in any manner,

New [RS rules restrict written federal tax advice from lawyers and accountants. We include this statement in all cutbound
emails because even inadvertent violations may be penalized. Nothing in this message is intended to be used, or may he used,
to avoid any penalty under federal tax laws. This message was not written o support the promotion or marketing of any
transaction. Please contact a tax attorney to cbtain formal written advices on tax issues.
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————— Original Message-----

From: Riley.lLois@epamail.epa.gov [mailto:Riley.lois@epamail.epa.gov]
Sent: Tuesday, March 15, 2811 2:29 PM

To: Shannon Goessling

Subject: Re: Deadline Extension EPA FOIA REF: HQ-FOI-01115-18

We apologize for the delay in completing your FOIA request. During our
processing phase we determined that the request is more complex than
initially perceived, and that the search, review and analysis of records
would require more time and effort than originally planned.

Our search, review and analysis of of records continues. At this point,
unfortunately, it is difficult to provide you with a definitive
completion date. Our records review procedure should be completed in
about a week, We will prepare an appropriate response and send the
raesponse package through our management for signature.

We can provide you with an additional update at the time our records
review is completed. Please let me know of any questions/comments you
may have.

Thank you

Lois Riley
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~~~~~ Original Message-----

From: Shannon Goessling

Sent: Tuesday, March 15, 2011 2:36 PM

To: Riley.Lois@epamail.epa.gov

Cc: Jovette Ayers

Subject: RE: Deadline Extension EPA FOIA REF: HQ-FOI-21115-1©

Ms., Riley,

Given the passage of the deadline and what appears to be an additional delay, we
request that the processing of the request be done in phases, i.e. send on for
approval and delivery to us the records already reviewed and retrieved. We would
like to begin our review, analysis and dissemination of the information, as
appropriate, as soon as possible.

Sincerely,
Shannon

Shannon L. Goessling

Executive Director & Chief Legal Counsel

Southeastern Legal Foundation

2255 Sewell Mill Road

Suite 328

Marietta, Georgla 38062

telephone: 778-977-2131

facsimile: 770-977-2134

www , southeasternlegal.org

www . epalawsuit.org

Please make note of the new address and numbers for SLF!

Confidentiality Motice:

This communication constitutes an electronic communication within the meaning of
the Electronic Communications Privacy Act, 18 U.S.C. Section 2510, and its
disclosure is strictly limited to the recipient intended by the sender of this
message. This transmission, and any attachments, may contain confidential
attorney-client privileged information and attorney work product. If you are not
the intended recipient, any disclosure, copying, distribution or use of any of
the information contained in or attached to this transmission is STRICTLY
PROHIBITED. Please contact us immediately by return e-mail or at 77@-977-2131 and
destroy the original transmission and its attachments without reading or saving
in any manner.

New IRS rules restrict written federal tax advice from lawyers and accountants.
We include this statement in all outbound emails because even inadvertent
violations may be penalized. Nothing in this message is intended to be used, or
may be used, to avoid any penalty under federal tax laws. This message was not
written to support the promotion or marketing of any transaction. Please contact
a tax attorney to obtain formal written advices on tax issues.
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~~~~~ Original Message-----

From: Riley.Lois@epamail.epa.gov [mailto:Riley.lois@epamail.epa.gov]
Sent: Tuesday, March 22, 2811 12:24 PM

To: Shannon Goessling

Cc: Jovette Ayers

Subject: RE: Deadline Extension EPA FOTA REF: HQ-FOI-81115-16

Thank you for your response. We think your recommendation thal we respond to
your FOIA request in phases is an excellent approach,

There were five items in your FOIA request. This email focuses on items 1, 3 and
5 only. Attached is an interim response (website) and a request to you for more
specifics on these items in order for us to determine if we have additional data.
Thank you

Lols

(See attached file: INTERIM RESPONSE TO FOIA 81115.docx)
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INTERINV RESPONSE TQ FOIA01115-10

1. Grant applications seeking federal funds for any and all research on global climate change...

Grant applications for successful applications that received awards are available. Successful awards are
available on our website by visiting the following URL on the worldwide web:

http://cfpub.epa.goyv/ncer_abstracts/index.cfm/fuseaction/search.welcome

3. Accompanying and subsequent correspondence between your agency and grant applicants or
recipients...

Please specify the additional information and the specific successful awards for which the information is
requested after reviewing the substantial publicly available information via the internet obtainable via

the website provided under ltem 1.
5. Any and all documents, referencing, describing, or creating...

Please specify the additional information and the specific successful awards for which the information is
requested after reviewing the substantial publicly available information via the internet obtainable via

the website provided under ltem 1.
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From: Jovette Ayers

To: Riley.Lois@epamall.epa.gov

Cec: Shannon Goessling

Sent: 7/25/2071  12:46PM

Subject: AE: EPA FOIA REF: HQ-FO1-01115-10 /
Dear Ms. Riley,

Please see Ms. Goessling’s response below:
Ms. Riley,

Thank you for the oppaortunity to delay responding due to my vacation to the newest request for clarification
from EPA with regard to our FOIA request filed April 12, 2019. Fourteen months after we filed the FOIA
request and have been forced to go back and forth about fee waivers and whether it will be expedited, we
received your request for clarification and reference to a website that suppesedly contains much of the
information {June 23, 2011). The singular question that is at the forefront of our respanse is when did the
website to which you referred us go live on the intemnet for EPA? Any substantive response will be delayed
until that information Is provided.

We are further requesfing that this FOJA request remain open until such time as we notify you in writing
that we have obtained all of the information we originally requested or need.

Thank you,
Shannan

K. Jovette Ayers

Paralegal

Southeastern Legal Foundation, Inc.

2255 Sewell Mill Road

Suite 320

Marietta, GA 30062

Phone No.; (770) 977-2131

Fax No.: (770) 977-2134

www.southeasterntegal.org

Confldentiafity Notice:

This communication constitutes an electronic communication within the meaning of the Electronic
Communications Privacy Act, 18 U.S.C. Section 2510, and its disclosure is strictly limited to the recipient
intended by the sender of this message. This transmission, and any attachments, may contain
confidentiat attorney-client privileged information and attorney work product. If you are not the intended
recipient, any disclosure, copying, distribution or uss of any of the information contained In or attached to
this transmission is STRICTLY PROHIBITED. Please contact us immediately by return e-mait or at 770-
977-2131 and destroy the original transmission and its attachments without reading or saving in any
marnnet.

New RS rules restrict written federal tax advice from lawyers and accountants. We include this
statement in all outbound emails because even inadvertent violations may be penalized. Nothing in this
message is intended to be used, or may be used, to avoid any penalty under federal tax laws. This
message was not written to support the promotion or marketing of any transaction. Please contact a tax
attorney to obtain formal written advices on tax issues.

Page 1
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————— COriginal Message-----

From: Shannon Goessling

Sent: Thursday, July 21, 2011 4:55 PM

To: Riley.Lois@epamall.epa.gov

Cc: Jovette Ayers

Subject: Re: EPA FOIA REF: HQ-FO1-01115-10

Lois,

Any chance | can reply on Monday, July 257 Jovette and | didn't realize we scheduked the reply when we
were both on vacation. | would really appreciate it. We are both back on Monday.

Shannon

Shannon L. Goessling
Southeastern Legal Foundation

---— Oiiginal Message -----

From: Riley.Lois@epamalil.epa.gov [mailto:Riley.Lols@epamail.epa.gov]
Sent; Wednesday, June 29, 2011 (09:02 AM

To: Shannon Goessling

Ce: Jovelte Ayers

Subject: Re: EPA FOIA REF: HQ-FO1-01115-10

Thank you for your email dated June 24, 2011. Your proposed 4-week
extension of the deadline date is acceptable to us. We have extended
the deadiine to Friday, July 22, 2011.

Lols Riley

From: Shannon Goessling <Shannon@southeasternlegal.org>
To: lois Riley/DC/USEPA/US@EPA

Cc: Jovetie Ayers <jayers@southeasterntegal.org>

Date: 06/24/2011 11:25 AM

Subject: Re: EPA FOIA REF: HQ-FO1-01115-10

Ms. Riley,

Both, my paralegal and | do not recall getting your referenced email.
But, upon a search of the received emails on that date, it was located.
We have 2 pressing litigation matters that will draw our resources for
the next 3 weeks. Following that, we will put our atiention to
following-up on this request. Please confirm your receipt and
acceptance of this extension (4 weeks) to respond and evaluate and
provide, as necessary, the additional information being requested to

Page 2
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fulfill this phase of the above-referenced FOIA request.
If you have any guestions, please let me know.

Tharnk you,
Shannon

Shannon L. Goessling
Southeastern Legal Foundation

~~~~~ Original Message -

From: Riley.Lois@epamail.epa.gov [maiito:Riley.Lois@epamail.epa.gov]
Sent: Thursday, June 23, 2011 01:13 PM

To: Shannon Gaessling

Gc: Jovette Ayers

Subject: EPA FOIA REF: HQ-FO1-01115-10

We have not received a response regarding the information we sent to you
by email dated March 22, 2011. That email also requested additional
clarification of your FOIA request, identified above. It is important

that we hear from you soon. Otherwise, we will need to begin
administrative clese-out of your FOIA.

Lois Riley

Page 62 of 67
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From: Jovette Ayers

To: Ritey.Lois@epamail.epa.gov -
Ce: Shannon Goessling

Sent: 8/05/2011 11:28AM

Subject: EPAFOIAREF: HQ-FO1-01115-10

Ms. Riley,

We are following-up on the email Ms. Goessling sent on Monday, July 25, 2011, inquiring about the
website you referred to us containing information responsive to our request. We would like to know when
we can expect a response to that inquiry, as well as, whether you agree to keep the above-referenced

request open, as requested.

Sincerely,

Jovette Ayers

K. Jovette Ayers

Paralegal

Southeastern |egal Foundation, Ihc.

2255 Sewell Mill Road

Suite 320

Marietta, GA 30062

Phone Na.: (770} 977-2131

Fax No.: {770) 977-2134

www.southeasternlegal.org

Confidentiality Notice:

This communication constitutes an electronic communication within the meaning of the Electronic
Communications Privacy Act, 18 U.S.C. Section 2510, and its disclosure is strictly limited 1o the recipient

intended by the sender of this message. This transmission, and any attachments, may contain
confidential attorney-client privileged information and attorney work product. If you are not the intended

Page 1
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recipient, any disclosure, copying, distribution or use of any of the information contained in or attached to
this transmission is STRICTLY PROHIBITED. Please contact us immediately by return e-mail or at 770-
977-2131 and destroy the original transmission and its attachments without reading or saving ih any
manner.

New IBS rules restrict written federal tax advice from lawyers and accountants. We include this
statement in alf outbound emails because even inadvertent violations may be penalized. Nothing in this
message is intended to be used, or may be used, to avoid any penalty under federal tax laws. This
message was not written to support the promotion or marketing of any transaction. Pleass contact a tax
attorney to obtain formal written advices on tax issues.

Page 2
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From: Jovatte Ayers

To: Ritey.L.ois@epamall.epa.gov
Cco: Shannon Goessling
Sent: 8/16/2011 3:31PM

Subfect: EPAFOIA REF: HQ-FO1-01115-10

Dear Ms. Riley,

We are following-up on the email Ms. Goessling sent on Monday, July 25, 2011 and the emall sent on
Friday, August 5, 2011, inquiring about the website you referred us to containing information responsive to
our request. We would like to know when we ¢an expect a response (o that inquiry, as well as, whether
you agree to keep the above-referenced request open, as requested.

Sincerely,

Jovette Ayers

K. Jovette Ayers

Paralegal

Southeastern Legal Foundation, Inc.

2255 Sewell Mill Road

Suite 320

Marietta, GA 30062

Phone No.: (770) 977-2131

Fax No.: (770} 977-2134
www.southeasterntegal.org

Confidentiality Notice: '

This communication constitutes an electronic communication within the meaning of the Electronic
Comrmunications Privacy Act, 18 U.S.C. Section 2510, and its disclosure is strictly limited to the recipient

Page 1
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intended by the sender of this message. This transmission, and any attachments, may contain
confidential attorney-client privileged information and attormey work product. If you are not the intended
recipient, any disclosure, copying, distribution or use of any of the information contained in or attached to
this transmission is STRICTLY PROHIBITED. Please contact us immediately by return e-mail or at 770-
977-2131 and destroy the original transmission and its attachments without reading or saving in any

nanner.

New IRS rules restrict written federal tax advice from lawyers and accountants. We include this
statement in alf outbound emails because even inadvertent violations may be penalized. Nothing in this
message Is intended to be used, or may be used, to avoid any penalty under federal tax laws. This
message was not written to support the promation or marketing of any transaction. Please contact a tax
attorney to obtain formal written advices on tax issues.
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