
UNITED STATES DISTRIC'T COURT
SOU'I'HE,RN DISTRICT OF N[,V/ YORK

SANDRA DE LA CRUZ, Administratrix of the

Estate of ANDY FIENRIQUEZ,

Plaintiff.

- against -

1'I IE CITY OF NEW YORK. NYC DOCS C.O,
MIGUEL ACOSTA, NYC DOCS C,O. NICIIOLAS
AI,VARËZ, NYC DOCS C,O. WANDA ROSA,
NYC DOCS C,O. MAGALIE PIREZ, ROMMEL
MONTII,US, M.D., PA JOAN DOWNES, RPA
.IREVOR 

GOLBOUIì.NE, WIN MOUK &
CORIZON HEALTH, INC., MYOE MINN. M,D. &
JOON PARK. M.D.,

Dcl'endants

X

AFFIRMATION IN
SUPPORT OF CITY'S
MOTION FOR
PARTIAL SUMMARY
JUDGMENT

l3 cv 73el (PAE) (HBP)

City fìle No. 2013-039447

------------x

ANSHEL DAVID, an attorney admitted to practice in New York and before this Court

and an Assistant Corporation Counsel of the Cit¡'of New York. affirms thc truth of thc lollowing

under the penalties ol'perjury, upon information and belief based upon the records maintained in

this office:

L I submit this afTirmation in support of the City dcl'endants' motion fbr

partial summary judgrnent dismissing the civil rights claims of dcliberate indifference as against

defendants Montilus. Downes, Golboume, Mouk, Minn. and Park. This action arises out of the

death by an aortic ancurysm o[ Andy Henric¡uez, a ninctcen-ycar-old detainee at Rikers fsland,

while awaiting trial t-or tèlony murder. The foregoing det'endants are medical personnel

employed by defbndant Corizon, a private entity under contract to provide medical services at

lììkers Island, The n'idence in this case demonstrates that certain of thc delèndants prol'ided

mcdical trcatment or medication in response to decedent's requests; that none of the defendants
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f'ailed to addrcss any medical complaint or request made to them by decedent; that none had

actual knowledge before decedent's death of the mcdical condition which was the cause of death,

and that nonc were aware of any complaints by decedent which would have indicated a serious

cardiac condition. 'l-hcre is no evidence that any of the defendants engaged in the intentional

denial ol' medical carc or wanton infliction of pain necessary to support an allegation of

deliberate indiffercnce, See, Iìstelle v, Ga4lble, 429 U.S, 98, 104-05 (1976); Caiozzo v.

Koremaq, 581 F',3d 63,7212"d Cir, 2009).

PROCEDURAL HISTORY

2. PlaintifT invokes f'cderal question jurisdiction under 42 U,S,C. $ l33l in

that their claims purport 1o be based on 42 U,S.C, $ 1983 and the lìighth and Fourteenth

Amendments to the United States Constitution. Following service of the original complaint.

plaintiff served six amended complaints. adding additional defèndanls, but no new claims or

factual allegalions,l Th. City answered fbr Corizon and it's employees who are named

defendants, denying any misconduct alleged by plaintitT.2 By order dated luly 22,2014, the

Court set a briefìng schedule lbr the instant motion.3

EVIDENCE PERTINENT TO THIS MOTION

Deposition of Plaintiff Sandra De La Cruz, held May 6t2014, (Exhibit D) t

3. Sandra De la Cruz is the mother of the decedent Andy Henriquez (9), Ms,

De la Cruz visited thc decedent with dcccdenl's girlliiend, Carmelita Rosa, on Saturday April ó.

I For the sake of brevity only the Fifth Amended Complaint is anncxcd as Uxhibit A.

: 'l'h. City clef'endants' Answer t<l the Filìh Amended Complaint is annexed as Ëxhibir Il,

3 A copy of'the brielìng schedule is annexed as E.xhibit C.

* All page numbers in this section refèr to Exhibit D.
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ZOl4. (17), Decedcnt appcared pale and to bc in pain. IIe had ditficulty walking and he would

lay on the tabte and place his hand on his head and chest. He had dilfìculty speaking and

breathingt his chest, legs and head hurt. (19), Decedcnt asked Ms. De Ia Cruz to call 3ll to

obtain mcdical assistance. (20), On their way home liom the visit, Ms. Rosa called 3ll to

request medical assistance (21 -22).

4. On Sunday April 7, 2014. at 4:3ó pm. decedent called Ms. De la Cruz and

told her that he had secn a doctor the night before (22), thal he was told that the pain was caused

by a tw'isted muscle (23). and thal he u'as gir,en medication. (23), Decedenl told Ms. De La Cruz

that he was f'eeling better. (34).

Deposition of Trevor Golbournc, held May 12r2014.(Exhibit E) s

5, On April 4.2013. Trevor Golbourne was employed part-time by Corizon

as a Registcrcd Physician Assistant ("RPA"). (4-6). On April 4'h Colbourne \\'as called to the

dccedent's ccll due to complaints of a cramping leg, Decedcnt had donc 250 squats (8) (15),

Colbourne was accompanied by LPN Mouk and an escort from the Department of Correction

(13-14). Golbourne examined decedent in his cell (9.25) and concluded that hc had full mobility

in his joints and was moving with futl strength (9). He walked Mr, Henriquez to a stretcher (9),

Ile took decedenl to the clinic according 1o Corizon protocol (9, l5-16), Decedent did not

complain of chest pain (17-18). Golbourne reviewed decedent's electronic medical charl for

inf'ormation pertinenl lo decedent's medical complaints, (25), Golbourne prescribed Robaxin, a

muscle relaxant, and aclvised Mr, I'lenriqucz not overdo to exercise, (8-9, 28).

s All pug. numbers in this section refer to Exhibit E.
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6. Atìer a{ministering the muscle' rslaxer, Golbourne kept decedent in thc

clinic for an hour 1br obscrvation. At the end of that time, the lcg decedent left the clinic without

any diffìculty walking or complaints ol pain, (9).

Deposition of Win Mouk, held May 12t2014. (Exhibit F) 6

7, On April 4,2013, Win Mouk was employed part-time by Corizon as a

I.iccnsed Practical Nurse,(4-6), ln responsc to a medical emergsncy call. he rvent to decedent's

ccll with Golbourne and a corrcction otTccr, They transferred decedent lo the clinic (20, 2ó).

f)ecedent complained of diarrhea and weakness in his right leg. Goldboume and Mouk

prescribed medication and Mouk took Henriquez's vilal signs and tcsted fbr blood in the urine,

w'hich was negatír,e. Mouk continued to monitor Henriquez in clinic for an hour to an hour and a

half. (26-28,32),

Affidavit of Win Mouk, (Exhibit G)

8, Mouk was nof aware al the time of his treatnrent of decedent that

decedent was affÞcted by an aoñic dissection, aortic aneurysm, or any other cardiac condition.

Mouk did not becomc aware thal Mr, Henriquez may have becn allected by an aortic dissection,

aortic aneurysm, or any other cardiac condition at any time prior to his death on April 7,2013,

9. Other than the rcquests for medical assistance which resuhcd in thc

af'orementioncd clinic visit on April 4, 2013, Mouk was not aware of any requests fbr medical

assistance which may have bcen made by decedent. or by othcrs on decedent's behalfl to

Department of Corrcction personnel at any time prior to his dcath April 7,2013.

Affirmation for Dr. Myoe Minn, Exhibit H.

t' Âll page numbers in this section ref'er to Ilxhibit F,
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¡0, On April 6,2013, Dr. Minn pcrformed sick call rounds at the Otis Bantam

Correctional Ccntcr al llikers Island, Dr. Minn rvas not awarc at any time prior to Mr,

I-lenriquez's death that he was affected by an aortic dissection, aortic aneurysnl, or any other

condition affecting his heart or aorta. Other than the rcquests f'or medical assistance which

resulted in Mr, Flenriquez's clinic visit on April 6,2013, Dr, Minn was not awarc of any requests

f'or mcdical assistance w'hich may have bcen madc by Mr, Henriquez or by others on Mr.

tlcnriquez's behalf to Departmcnt of Corrcction personnel at any lime prior to his dealh April 7.

2013,

Deposition of Joan Downes, held April 23,2014. (Exhibit I) ?

ll, Ms. Downes was employed by Coriz.on as a Physicians' Assistant. (7, l0'

ll). She rvas certiflied in Advanced Cardiac Lifc support. (12), On the night of April 6,2013

shc rr'as under the superl'ision ol'Dr. Joon Park at the Otis Bantam Correctional F'acility at Rikers

Island, (27). Dr. Park directcd Downes to c'.ramine deccdent. (28). Hcnriquez's mother had

called 3l I to request a medical assistance for decedent. l-hc request was transmitted to Dr, Park

by the Department of Correction Operation LJnit. (28). Flenriquez lold l)ownes he had requestcd

mcdical assistancc earlier in the day but wa.s not having much pain at the time he met with

Dorvnes. lle was lceling some discomfort in his chcst, (34). Downes examined Henriquez and

rendered a diagnosis ol'costochondritis, (38-39). Downes was not under a duty to consult with a

medical doctor on her diagnosis, (50). Shc gave Henriquez a prescription for Naprosyn, a pain

killer, and Robaxin, a muscle relaxant, (58-60).

12. Ms. Downes based her diagnosis ol'costochondritis on thc history she took

liom deccdent and on hcr physical examination of deccdcnt,(39, 50). The history included

7 All page numbcrs in this secrion refer to Exhibit l,

-7

Case 1:13-cv-07391-PAE   Document 137   Filed 09/16/14   Page 5 of 12



inlbrmation that dccedent had been cxercising reccntly (38). Decedent also advised Downes

that thc pain hc rvas experiencing was not radiating, that he was not cxperiencing nausea or

vomiting. and that he was not having dilTìculty brcathing. (38), Dccedenl's pain increascd when

dccedent moved, On physical cxamination, Ms, l)ownes f'ound that therc was tendcrness in the

inlercostal spaces between ribs 3, 4, and 5, (39). Downes' fìnding that the tenderness was

reproducible in an arca of deccdent's chest indicated to her that it was musculoskeletal pain

ralhcr than cardiac pain. l)ccedent did nol appear to Dorvnes to be uncomfbrtable, (43),

Decedcnt indicaled to Downes that he was no1 experiencing severe, stabbing chest pain as

Downes would have expccted to result fiom an aortic dissection, (43).

Affidavit of PA Joan Downes, Exhibit J.

13, P,A. Downes was not aware at any time prior to his death on April 7,2013

that Mr, llenriquez was affeclcd by an aortic dissc'ction. aortic ancur),sm. or an,v- condition

allècting his hcart or aorta.

14. Othcr than the requcsts lbr medical assistance which resulted in the

aforementioned clinic visit on April 6,2013, P.A. f)owncs was not aware of any rec¡uests fbr

medical assislance which may havc bcen made by dccedent or by others on decedent's behalf to

Department of Correction personnel at any time prior to his death April 7. 2013.

Dcposition of Dr. Joon Park, held June 18, 2014. (Exhibit K) I

15, Dr, Park is a licensed medical doctorwith a specialty in lämily medicine.

(5). He was employed by Corizon. (5). On April 6,2013. he worked a 4:00 P.M. to midnight

shifì at Rikers Island, Just aftcr the start of his tour, he received an email from Department of

Conection Operations Unit requesting that he evaluate decedent. (7,12-13,18). Park directed a

8 All pagc numbcrs in this section refèr to Exhibit K
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Conectìon Of'fìcer to bring dcccdent to the clinic fbr evaluation, (7). Decedenl was examined by

Physicians' Assistant Joan Downes, (6), Under Corizon policy, Physicians' Assistants arc

allorved to makc diagnoses. detcrmine trcatment. ancl u'rite prescriptions without review by a

medical doctor. (20-21). Toward the end ol his tour, Dr. Park inquired if decedcnt had been

cxamined, Downes told Park that she had examined decedent.(7,26-27). Downes advised Park

that Henriquez had lypical chest pain. (27-28),

Affirmation of Dr, Park, (Exhibit L)')

ló, Dr, Park \À'as not aware at any lime prior to Mr, Ilenric¡uez.'s death that he

was affected by an aortic dissection, aorlic aneurysm, or any other condition atfccting his heart

or aorta, Other than the requests l'or medical assistance which resulted in Mr, Henriquez's clinic

visit on April 6.2013, Dr, Park was nol aware of any requests for medical assistance which may

have been madc by decedent or by others on decedent's behalf to Department ol'Correction

pcrsonnel al any timc prior to his death April 7. 2013.

Deposition of Dr. Rommel Monlilus, held April 23,,2014, (Exhibit M) l0

17. Dr. Montilus was a licensed medical doctor specializing in internal

medicine. (7), I{e was an employee olCorizon, (14). On the morning of April 7,2013,Dr.

Montilus was assigned to make sick call rounds in punitivc scgregation area wherc decedent was

houscd. (2ó).'l'he sick call round consists o1-visiting each cell in a housing arca and inquiring of

the inmate as to whether the inmatc has any medical needs.(31), In the course of'a typical sick

call round, Dr. Monlilus rvould scc one hundred and fifiy to two hundrsd innrates, (31). While

making sick call rounds in thc punitivc segregalion areas. Dr, Montilus carrics a "bing shcct,"

"'All page numbers in this section rel'er to Llxhibit M,
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'l'hc' bing shect is a clated list ol inmates and cell numbers in a particular housing area, The bing

sheet is provided to Dr. Montilus by Deparlment of Concction pcrsonnel. (21-23)' I1'the inmate

indicatcs he has no medical issues. Dr, Montilus would enler an "ok" on the bing sheet, (42) lf'

there is to be an entry in an inmatc's clectronic medical record. Dr, Montilus would note that on

a separate sheet of paper. (42). The bing sheet uscd by Dr, Montilus onApril 7,2013 showed an

inmate named Durnell Jackson in ccll number "5" in the OBCC 2 South housing area. l)r,

Montilus enlered "RX" on thc Bing shcct fbllowing Jackson's name, which indicated that Dr.

Montilus intendccl to cnter a prescription for Jackson. (44). " Dr, Minn madc sick call rounds on

April 6,2013. (55). Dr. Montilus identifìed the bing rouncl shcet for April 6,2013, apparently

signcd by Dr. Minn. which incorrectly listed l)arnell Jackson as the inmate in ccll #5, 'fhcre was

an incJication ol"ok" fbr the inmate in ccll #5.r2

Affirmation of Dr. Montilus. (Exhibit P) rr

18. Dr, Montilus was not awarc at any time prior to Mr. Ììenriquez's death

that he was al'l'ccted by an aortic dissection. aorlic aneurysm. or any other condition affecting his

heart or aorta. Dr. Montilus was not aware of any requests for medical assistance which may

have been madc by Mr. Henriquez or by others on Mr. llenriquez's behalf'to Department of

Correction personnel at any timc prior to his death April 7. 2013,

Transcript antl Translation of Telcphone Call from Andy Henriqucz to Plaintiff and
Carmelita Rosa, April7,2013. (Exhibit Q)r{

'r 
'fhe bing roun<J sheet f'or April 7, 2013 is annexed as Exhibit N

rr'l'he bing round sheet lbr Âpril ó.2013 is annexed as Exhibit O

l{ All page numbers refer to Exhibit Q
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19. Sandra De la Cruz and her son Andy Henriquez greet cach other (2)'

After they exchange greetings (2), Ms. De la Cruz tells Andy that he sounds better (2)' He

agrees ("Ycah") says that he "wcnl to the ctinic" (2), She asks if they gavc him the pump (2),

He says they lold him it wasn't that, that they gave him a pill (2). She asks him what's wrong,

and he says that they say his chest muscles dislocated (3), She says that it's the exercises, that

his nruscles arc conlracted, that he is pushing himself too much (3), and Andy agrees ("Yeah")

(3), She says how good it is that hc t'ccls better. and she is much calmer now, antl he responds:

"Yeah" (3). Shc asks him if he alc anything, and he responds that he doesn't cat what they are

serving, that hc's not going to eat, and that he has a biscuit and sornflakes stored away (3). She

asksiftheygavehimpillsforlhepain.andheresponds; "Yeah"(4). Shcasksil'ilistrue thathe

can breathe better. and he conlìrms that it is so: ''Yeah, ycah. Olcourse" (4). She says how good

it is (that he can brcathe better), that shc is much calmer now, thank God (5), She says how good

it is that he's better. that she was very worried, and he agrees ("Yes, mom") (5),

20, After they cxchange greetings (6), Ms. Rosa asks how he is, and he

responds that hc is well. that it's grcat there (6). She asks if'he l'eels better, and he responds that

they took him to the clinic yesterclay (6). Shc asks what they told him, and he responds

"nothing".thattheygavehimpillsandstufïforthepain(7). Sheaskshimifhcatc,andhesays

he doesn't eat what they servc, and thal he has a biscuit, cornflakes, and milk (8), He tells her

that he really wants to masturbatc, and that he is panicky bccause of his chest (ll). She advises

him not to masturbatc in case he gels the pain again. and he says he has pills fbr the pain (11),

and shc says hc is going to rvind up doing it (12)
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Deposition of Captain Winston Declet, held May 9.2014 (Exhibit R)rs

21. Upon translèr to the Otis Bantam Correctional Center on April 5,2013,

dccedent was housed in ccll # 5,

cl-Ailqs oF pELIBERATE INDIFFERENC.E- SHOULp 
-BB 

DISMISSED 4glR LACK
OF EVIDENTIARY SUPPORT

22. As is set forth more f'ully in thc City's Mcmorandum of Law, submittcd

herewirh. a claim of deliberate indiU'erence to a prisoner's medical needs must be supported by

cvidence that the del'endant medical provider was actually aware of and disregarded a risk to

health and safety arising from a serious mcdical condition. Caiozzo y, K.grefnarl,581 F,3d 63,72

(znd Cir, 2009). l'he Second Circuit has atso recognized that the deliberate indill'erence standard

incorporatcs a "shocking and callous disregard of the rvell-being" of the prisoner/victim, Anoyo

v. Schaffer, 548 F2d 47,51 (1977); See, Nielsen v,,Rebin,746F.3d 53 12nd Cir, 2014)(

physician rel'used to treat inmatc lor paint'ul broken collar bone and torn labrum bccause

correction ofI'icers told her not lo lreat because the inmate had attacked a female olïcer),

23. Decisions of other Courts ol Appcal illustrate the egrcgious deparlure

from appropriate medical standards necessary to supporl a deliberate indifl'crcnce claim. See.

fiom inmatc bccausc not in prison's t'ormulary); Roc v, Elyca et al., ó3 I F. 2d 84317t1' Cir. 201 0)

(prisoner denied hcpatitis C trcatment because prison's procedures only permitted treatment to

prisoners serving sentenccs of at least two years); Loosicr v. U4kngw! Medigal Doctor,20l0

U.S. App. LEXIS 11040 (5'h Cir, 2010) (doctor refused to provide treatment l'or broken neck due

'5 Page numbcrs relbr to Exhibit R, Only pages 30-35 are attached. The entire transcript would
be provided to the court upon request.
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to ptainitffs status as prisoner); Hoc!ì v, Dr.Menos ct al,. 2009 u.S, Âpp, t,nxls 18787 (7th

Cir.2009) (prisoner's serious.clental nccds not treated because patients had to seen in order in

clinic).

24, ln the instant case, thcre is no evidcnce of conduct which rises to the level

of deliberate indil'lèrence. There is no cvidence that any of the Coriz.on defendants were aware of

decedent's ancurysm condition or ol'thc chest pain and dillìculty breathing that resulted from it.

'l'herc is no eviclcnce that anv ol thc defendanls did not bclieve their mcdical judgmcnts to be

rvirhin the applicable standard ol' care or did not believc thcir actions to bc in accord with

applicable Corizon protocols. Under Caiozzo, supra, and subsequent Second Circuit decisions,

defendants' good tàith belief in thc propriety of their actions disposes of plainitfl's claims under

42 U,S.C, $1e83.

WHBREFORE, the City rcspectl'ully requests that this motion be granted in all respects

togcthcr with such other and further rclief'as the Court shall deem just and proper,

Dated: Ncw York, New York
AugusÎ22,20l4

Anshel David AD4295
Assistanl Corporation Counsel
(212) 3s6-3175
adavid@law,nyc.gov

TO Giordano Law OIIìces. l3sq

Altorney f'or Plainti fl'
226 Lenox Avenue
New York, N.Y. 10027

lc,,rl
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Julie A. Ortiz. lìsq.
Koehler&lsaacsLLP
ó I l3roadrvay
New York, N.Y. 10006
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